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PREFACE. 


This  volume  originally  appeared  in  the  year  1891,  as  a  digest  of  tne  decisions  of 
Uie  courts  of  the  State  of  Pennsylvania,  during  the  period  covered  by  volumes  124 
to  136  of  the  Pennsylvania  State  Beports,  including  certain  other  cases,  which  had 
previously  been  reported  in  outside  reports,  and  had  not  been  digested,  and  bringing 
the  digest  down  to  March,  1891. 

In  the  preparation  of  the  present  edition,  the  author  has  incorporated  all  the 
matter  contained  in  the  earlier  edition  of  this  volume,  after  having  revised  the  same, 
and  has  added  all  the  decisions  of  the  courts  of  the  State  of  Pennsylvania  down  to 
Kov.  1st,  1895,  including  all  the  cases  in  the  Pennsylvania  State  Reports  down  to 
Tolome  170,  page  240,  together  with  all  the  cases  decided  in  the  lower  courts  and 
reported  down  to  that  time.  This,  with  the  first  three  volumes  of  the  work,  can, 
HaaefoTe,  be  said  to  be  a  complete  digest  of  all  the  reported  decisions  of  the  courts 
of  Pennsylvania  down  to  Nov.  1st,  1896. 

This  volume  has  been  arranged  practically  upon  the  same  lines  as  the  previous 
volumes,  with  such  changes,  however,  as  the  author  deemed  would  make  it  more 
useful  and  handy  as  a  ready  ref er^ce,  and  yet  would  not  render  its  use  in  connection 
with  the  use  of  the  other  volumes  confusing.  The  cross  references  have  been  largely 
increased;  the  points  decided  have,  in  many  instances,  been  duplicated  under  the 
several  titles ;  the  main  titles  have  been  much  more  largely  subdivided,  and  many 
new  sub-titles  have  been  added ;  the  general  index  to  the  whole  four  volumes,  which 
has  been  added  to  this  volume,  has  been  greatly  amplified ;  a  chronological  list  of 
statutes  has  been  inserted  at  the  end  of  the  work,  and,  in  order  to  facilitate  the 
reference  to  statutes  in  the  body  of  the  work,  the  author  has  in  every  instance  given 
the  page  of  the  12th  edition  of  Brightly's  Purdon's  Digest  on  which  the  acts  referred 
to  may  be  found.  The  author,  in  the  preparation  of  this  volume,  in  addition  to 
giving  the  point  of  each  case,  has  also  endeavored  to  give  a  short  statement  of  the 
bets,  and  to  thus  make  the  book  more  useful  to  such  members  of  the  profession  as 
iiare  not  a  complete  law  library  ready  at  hand. 

The  labor  attending  the  preparation  of  a  work  of  this  magnitude  is  simply  stu- 
pendous, and  can  only  be  fully  appreciated  by  persons  who  have  had  experience  in 
soch  work ;  and  especially  is  this  so  when  the  work  is  the  product  of  but  one  hand, 
as  this  is,  and  as  are  all  the  other  works  of  the  same  author.  It  has  been  the  aim  of 
the  author  to  avoid  error,  and,  if  he  has  not  in  all  cases  done  so,  he  claims  the  indul- 
gence of  the  profession,  and  will  always  be  glad  to  correct  such  errors  as  may  be 

found,  when  pointed  out  to  him. 

F.  F.  BRIGHTLY, 

Pmt.tnwi.mnA.,  NoV.  1,  1896. 
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425 ;  reversed  in  Nicklas's  petition,  140  P.  S. 

212. 
Constables'  Bonds,  8  C.  C.  282 ;  contra,  Con- 
stables' Case,  7  C.  C.  660 ;  Weikel's  Bond,  8 

Ibid.  121. 
Constables'  Case,  7  C.  C.  560;  contra,  Tallon's 

Bond,  7  C.  C.  636 ;  Hunsinger's  Case,  8  C.  C. 

173 ;  and  Constables'  Bonds,  Ibid.  282. 
Cooper's  Bstate,  9   C.  C.  600;  reversed  in 

Cooper's  Estate,  160  P.  S.  576. 
Corr  V.  Lackawanna  County,  13  C.  C.  12 ;  re- 
versed in  Corr  «.  Lackawanna  County,  163  P. 

S.  67. 
Congle  «.  MoKee,  2  Northam.  318 ;  reversed 

in  Congle  v.  McKee,  151  P.  S.  602. 
Coxe's  Case,  11  C.  C.  639;  contra.  Funk  e. 

Washington  Township,  18  C.  C.  385. 
Crawford  v.  Oross,  7  C.  C.  419;  reversed  in 

Cravrford  v.  Gross,  140  P.  S.  297. 
Crescent  Township  «.  Anderson,  114  P.  S. 

643;  distinguished  in  O'Toole  v.  Pittsburgh' 

&  Lake  Erie  R.  R.  Co.,  168  P.  S.  99. 
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Craw  V.  BiadBtreet,  46  L.  I.  6 ;  reversed  in 

Crew  V.  Bradstreet.  134  P.  S.  161. 
Czyder's  Appeal,  11  P.  S.  72;  distinguished 

in  Hammer's  Estate,  168  P.  S.  032. 
Cmninliigs's  Bstata,  12  C.  C.  4& ;  revened  in 

Cummings's  Estate,  163  P.  S.  397. 
Cnshman  v.  Chnrob  of  the  Oood  Shepherd, 

14  C.  C.  26 ;  reversed  in  Cusliman  v.  Chorch 

of  the  Good  Shepherd,  162  P.  S.  280. 


D. 


Bager  v.  Markoe,  4  Montg.  98 ;  overruled  in 
Iron  Works  v.  Oil  Co.,  122  P.  S.  627. 

Darxaoh  v.  Kenney,  12  C.  C.  391 ;  overruled  in 
Zane  «.  Bosenherry,  163  P.  S.  88. 

Dark  «.  Luzerne  County,  10  C.  C.  604 ;  over- 
ruled in  Gnldin  v.  Schuylkill  County,  149  P. 
S.  210. 

Data  V.  PhOllpa,  46  L.  L  260 ;  reversed  in  Datz 
t>.  PhiUips,  137  P.  S.  203. 

Da-vis,  In  re,  7  Kulp.  356;  contra,  Tyson's 
Case,  13  C.  C.  212,  Sadsbury's  Constables,  3 
Dist.  Rep.  589. 

DavlB  V.  Carey,  8  C.  C.  578 ;  reversed  in  Davis 
V.  Carey,  141  P.  S.  314. 

Davie  v.  Davia,  128  P.  S.  100;  distinguished 
in  Whitton  v.  MilUgan,  163  P.  S.  376. 

Day  V.  New  England  Life  Ina.  Co.,  Ill  P.  S. 
607 ;  distinguished  in  Frazier  v.  St  Luke's 
Church,  147  P.  S.  256. 

Dean  v.  Pennsylvania  R.  R.  Co.,  129  P.  S. 
614;  distinguished  in  O'Toole  v.  Pittsburgh 
&  Lake  Erie  R.  R.  Co.,  168  P.  S.  99. 

Delawrare  County  v.  Chester  Street  Ry.  Co-, 
10  C.  C.  326 ;  overruled  in  Northampton 
County  V.  Easton  Pass.  Ry.  Co.,  148  P.  S. 
282. 

DeTBcbeimer  v.  Maloney,  143  P.  S.  532 ;  over- 
ruled in  Nice  v.  Walker,  163  P.  S.  123. 

Drake  v.  Laooe,  2  Lack.  Jur.  382 ;  reversed  in 
Drake  «.  Lacoe,  167  P.  S.  17. 

Dnnlap  v.  Linton,  8  Lane.  66;  reversed  in 
Dunlap  V.  Linton,  144  P.  S.  335. 


E. 


Early  v.  Zelders,  7  C.  C.  560;   leversed  in 

Early  v.  Zeiders,  137  P.  S.  457. 
Baston  v.  Mntchler,  0  C.  C.  613 ;  reversed  in 

Hutchler  v.  Easton,  148  P.  S.  441. 
Tiaston,  Booth  Easton  &  'West  End  Pass. 

Ry.  Co.  V.  Baston,  7  C.  C.  677 ;  reversed  in 

Easton,  South  Easton  &  West  End  Pass.  Ry. 

Co.  «.  Easton,  133  P.  S.  606. 
TBeoHon  Instrootions,  2  Dist.  Rep.  1 ;  contra, 

Beaver  County  Election,  12  C.  C.  227. 


Election  Instractions,  2  Dist.  Rep.  290 ;  con- 
tra, Smith  t».  Higby,  12  C.  C.  423. 

Ellison's  Estate,  13  C.  C.  410;  reversed  in 
Ellison's  Estate,  163  P.  S.  316. 

Elmer  v.  Elmer,  11  C.  C.  623;  reversed  in 
Elmer  v.  Elmer,  160  P.  S.  206. 

Brie  County  v.  Commissioners  of  'Water 
'Works,  113  P.  S.  368;  commented  on  in 
Philadelphia  v.  Barber,  160  P.  S.  123. 

Erie  County  v.  Erie  City,  113  P.  S.  360 ;  com- 
mented on  m  Philadelphia  v.  Barber,  160  P. 
S.  123. 

Erwin's  Appeal,  39  P.  S.  636;  distinguished 
in  Gunnison  v.  Erie  Dime  Savings  &  Loan 
Co.,  157  P.  S.  303. 

Eshleman  t>.  Bolenlus,  8  Lane.  9 ;  reversed  in 
Eshleman  v.  Bolenius,  144  P.  8.  269. 

Esterly  Machine  Co.  «.  Spencer,  28  W.  N. 
C.  287 ;  reversed  in  Esterly  Machine  Co.  v. 
Spencer,  147  P.  S.  466. 

Esterly  Machine  Co.  v.  Spencer,  147  P.  S. 
466 ;  distinguished  in  Brown  v.  Stackhouse, 
166  P.  S.  682. 

Evans  v.  'Witmer,  2  C.  C.  612 ;  overruled  in 
Comm'th  v.  Lyter,  162  P.  S.  50. 

Byerman  v.  DetwiUer,  2  Northam.  61 ;  re- 
versed in  Eyerman  o.  DetwiUer,  136  P.  S.  286. 

Eyster  v.  Rineman,  11  P.  S.  147 ;  distinguished 
in  Bartholomew  v.  Lehigh  Cotmty,  148  P.  8. 


F. 


Ferguson  v.  Pittsburgh,  41  P.  L.  J.  95 ;  re- 
versed in  Ferguson  v.  Pittsburgh,  159  P.  8. 
436. 

Fesmlre's  Estate,  5  Montg.  97;  reversed  in 
Fesmire's  Estate,  134  P.  S.  67. 

FldeUty  Ins.  Trust  ft  8.  D.  Co.  v.  Oaxzam, 
2  Dist.  Rep.  569 ;  reversed  in  Fidelity  Ins. 
Trust  &  S.  D.  Co.  v.  Gazam,  161  P.  S.  536. 

Fink  V.  Smith,  12  Lane.  164  ;  reversed  in  Fink 
V.  Smith,  170  P.  S.  124. 

Flrmstone  v.  Spaeter,  11  C.  C.  147;  reversed 
in  Firmstone  v.  Spaeter,  160  P.  S.  616. 

First  Nat.  Bank  v.  SoQenberger,  2  Del.  67 ; 
not  followed  in  Union  Trust  Co.  v.  Banger,  8 
C.  C.  99. 

Fisher  v.  O'Domiell,  0  Lane.  301 ;  reversed  in 
Fisher  c.  O'DonneU,  153  P.  8.  619. 

Florin  e.  Mclntlre,  14  C.  C.  127  ;  contra, 
Thompson  v.  Porter,  14  C.  C.  232. 

Ford  e.  Jermon,  6  Phila.  6 ;  was  not  followed 
in  Ball  Club  v.  Hallman,  8  C.  C.  60. 

Forsythe  t>.  Forsjrthe,  108  P.  S.  129;  dis- 
tinguished in  Kennedy  v.  Kennedy,  159  P.  8. 
327. 

Fowler  v.  Klngsley,  87  P.  S.  449 ;  distinguished 
in  Artman  v.  GUes,  166  P.  S.  400. 
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Rtdm  V.  Lanoaater  Connty,  11  Lane.  157 ;  re- 
veiaed  in  Fraim  v.  Lancaster  County,  12  Lane. 
380. 

Fiedeilck'B  Appeal,  62  P.  S.  338;  distin- 
guished in  House's  Estate,  14  C.  C.  664. 

Frederick  Street,  11  C.  C.  114;  reversed  in 
Frederick  Street,  150  P.  S.  202. 

Freeport  Water  Worka  Co.  v.  Frager,  8  C.  C. 
371 ;  partly  reversed  in  Freeport  Waterworks 
Co.  o.  Prager,  129  P.  S.  606. 

Filtc  V.  Hathaway,  136  P.  S.  274;  distin- 
guished in  Aslunan  v.  Weigley,  148  P.  S. 
61. 

Funk  v.  'Washington  Townahip,  13  C.  C.  886 ; 
contra,  Coze's  Case,  11  C.  C.  638. 

G. 

Oallagher  v.  Ziondon  Aasnrance  Corporation, 

6  Kulp  467  ;  reversed  in  Gallagher  v.  London 
Assurance  Corporation,  149  P.  S.  26. 

OMger  V.  Perklomen  &  Reading  Tnmplke 
Road,  11  Montg.  26 ;  reversed  in  Gieiger  v. 
Perkiomen  &  Beading  Turnpike  Road,  167  P. 
S.  682. 

Oermantown  Brewing  Co.  v.  Booth,  14  C.  C. 
189 ;  reversed  in  Grennantown  Brewing  Co.  v. 
Booth,  162  P.  S.  100. 

Qirard  Trust  Co.  v.  MeUor,  1  Dist.  Bep.  182  ; 
reversed  in  Girard  Trust  Co.  v.  Mellor,  166  P. 
S.  670. 

Oraban  v.  Hirshfield,  12  C.  C.  208 ;  contra, 
Souders  v.  Stauffer,  11  Lane.  323. 

Ghraham  v.  Parsons,  8  C.  C.  260 ;  reversed  in 
Graham  v.  Knowles,  140  P.  S.  326. 

Orace  Methodist  Episcopal  Church  v.  Dob- 
bins, 12  C.  C.  375 ;  reversed  in  Grace  Metho- 
dist Episcopal  Church  v.  Dobbins,  153  P.  S. 
294. 

Oreen  Township  Constables,  11  C.  C.  287 ; 
contra,  Tyson's  Case,  13  C.  C.  212 ;  Sadsbury's 
Constables,  3  Dist.  Rep.  680. 

Ghreene  c.  Lycoming  Ins.  Co.,  01  P.  S.  387 ; 
criticised  in  Arthurholt  v.  Susquehanna  Mutual 
Fire  Ins.  Co.,  169  P.  S.  1. 

Oriel's  Estate,  12  Lane.  108 ;  reversed  in  Griel's 
Estate,  37  W.  N.  C.  85. 

Otlffith  v.  Messinger,  1  Northam.  381 ;  re- 
versed in  Roberts  v.  Messinger,  134  P.  S.  298. 

Oroh  V.  Comm'th,  6  C.  C.  130 ;  was  not  fol- 
lowed in  Rothermel  ».  Zeigler,  7  C.  C.  506. 

Oross's  Estate,  10  P.  S.  360 ;  distinguished  in 
Bradley's  Estate,  15  C.  C.  264. 

Oross  o.  Wieand,  2  Northam.  397  ;  reversed  in 
Gross  V.  Wieand,  161  P.  8.  639. 

Ooldln  «.  Comm'tb,  10  C.  C.  601 ;  reversed  in 
Guldki «.  Schuylkill  County,  149  P.  S.  210. 


Hackett  v.  Reynolds,  114  P.  S.  328 ;  distin- 
guished in  Crane  v.  Clearing  House  Ass'n,  IS 
C.  C.  660. 

Hallstead  v.  Coleman,  10  C.  C.  434 ;  reversed 
in  Hallstead  v.  Coleman,  143  P.  S.  362. 

Hampe  v.  Pittsburgh  &  Birmingham  Trac- 
tion Co.,  41  P.  L.  J.  330  ;  reversed  in  Hampe 
V.  Pittsburgh  &  Birmingham  Traction  Co.,  166 
P.  S.  468. 

Hand  v.  Suravits,  10  C.  C.  302;  reversed  in 
Hand  v.  Suravitz,  148  P.  S.  202. 

Hannick's  Bond,  4  C.  P.  38 ;  overruled  in 
Comm'th  v.  Lyter,  162  P.  S.  50. 

Hamer's  Appeal,  94  P.  S.  489;  explained  in 
Brown  v.  Thompson,  156  P.  S.  297. 

Bait  V.  'Withers,  1  P.  &  W.  286 ;  distinguished 
in  Kramer  v.  Dinsmore,  162  P.  S.  264. 

Hauser  v.  Central  R.  R.  Co.,  2  Northam.  389 ; 
reversed  in  Hauser  v.  Central  B.  R.  Co.,  147 
P.  8.  440. 

Helnilch  V.  'Venter,  .S3  P.  L.  J.  147  ;  overruled 
in  Irons  v.  Allen,  160  P.  S.  633. 

Heller  v.  Royal  Ins.  Co.,  183  P.  S.  162 ;  dis- 
tinguished in  Heller  v.  Royal  Ins.  Co.,  151  P. 
S.  101. 

Henderson  v.  Henderson,  4  Del.  64 ;  reversed 
in  Henderson  t>.  Henderson,  133  P.  S.  309. 

Henderson  «.  Philadelphia  &  Reading  R.  R. 
Co.,  47  L.  I.  58 ;  reversed  in  Henderson  v. 
Philadelphia  &  Reading  R.  R.  Co.,  144  P.  S.  461. 

Herman  v.  Northampton  County,  1  Northam. 
137  ;  reversed  in  Northampton  County  e.  Her- 
man, 119  P.  S.  373. 

Hessel  v.  Johnson,  45  L.  I.  474 ;  reversed  in 
Hessel  v.  Johnson,  129  P.  S.  173. 

Hinchman  v.  Richie,  Bright.  181 ;  contra, 
Comm'th  v.  Groh,  10  C.  C.  557. 

Hlnkle  v.  Landis,  131  P.  S.  375 ;  distinguished 
in  Saake  v.  Domer,  3  Dist.  Rep.  170. 

Hoereler  v.  Fleming,  91  P.  S.  322;  distin- 
guished in  Heller  b.  Royal  Ins.  Co.,  161  P.  S.lOl. 

Holden  v.  Pennsylvania  R.  R.  Co.,  7  Kulp  62 ; 
reversed  in  Holden  v.  Pennsylvania  B.  B.  Co., 
169  P.  S.  1. 

Holiday  c.  Bruner,  .30  W.  N.  C.  575 ;  reversed 
in  Holiday  v.  Bruner,  163  P.  S.  262. 

House  of  Refuge  v.  Smith,  8  C.  C.  662 ;  re- 
versed in  House  of  Refuge  v.  Smith,  140  P.  S. 
387. 

Howard  v.  Pittsburgh,  88  P.  L.  J.  87 ;  over- 
ruled in  Whitney  v.  Pittsburgh,  188  P.  S.  401. 

Hnbley's  Estate,  41  L.  I.  66 ;  distinguished  in 
Thomson's  Estate,  153  P.  8.  332. 

Hunter's  Appeal,  40  P.  8.  194 ;  distinguished 
in  Artman  v.  Giles,  165  P.  8.  409. 

Hunainger's  Case,  8  C.  C.  173  contra,  Con- 
stables' Case,  7  C.  C.  560,  and  WeikePs  Bond^ 
8  Ibid.  121. 
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V.  Clark,  46  L.  L  236;  reveiBed  in 
Huston's  Appeal,  127  F.  S.  620. 


I. 

ZnseraoU's  Estate,  15  C.  C.  19 ;  modified  in 
IngersoU's  Estate,  167  P.  S.  649. 

InterBtate  Vitrified  Brick  and  Pavement 
Co.  V.  Pblladelpbia,  15  C.  C.  85 ;  reveraed 
in  Interstate  Vitrified  Brick  and  Pavement 
Co.  V.  Philadelphia,  164  P.  S.  477. 


J. 

Jaoobe's  Brtate,  140  P.  S.  268;  distinguished 

in  Levy's  Estate,  14  C.  C.  129 ;  161  P.  S.  189. 
Jamlaon's  Estate,  3  Dist.  Rep.  217 ;  reversed 

in  Jamison's  Estate,  163  P.  S.  143. 
Jenktna  v.  Davis,  6  Montg.  66 ;  reversed  in 

Jenidns  v.  Davis,  141  P.  S.  266, 
Jones  V.  Erie  &  Wyoming  Valley  R.  R.  Co., 

144  P.  S.  629 ;  distmguished  in  Pennsylvania, 

Schuylkill  Valley  R.  R.  Co.  t>.  Philadelphia  & 

Reading  R.  R.  Co.,  157  P.  S.  42. 
Joaem  v.  Fexnwood  Masonic  Hall  Ass'n,  2 

York  86 ;  reversed  in  Fernwood  Masonic  Hall 

Ass'n  V.  Jones,  102  P.  S.  307. 


K. 

Kennedy  «.  MoCloakey,  10  Montg.  204 ;  re- 
versed in  Kennedy  v.  McCloskey,  37  W.  N.  C. 

106. 
Kem'B  Estate,  4  Dist.  Rep.  73 ;  reversed  in 

Kern's  Estate,  37  W.  N.  C.  96. 
Kesler's  Estate,  7  C.  C.  598 ;  reversed  in  Kes- 

ler's  Estate,  143  P.  S.  386. 
King  r.  Hmnphreys,  138  P.  S.  310 ;  not  followed 

in  Serfass  v.  Serfass,  14  C.  C.  97. 
Kistler  v.  Mosser,  2  Northam.  189 ;  reversed  in 

Kistler  v.  Mosser,  140  P.  S.  367. 
Knansa'B  Estate,  0  C.  C.  621 ;    reversed  in 

Knaoss's  Estate,  148  P.  S.  265. 
Kobler  v.  Pennsylvania  R.  R.  Co.,  135  P.  S. 

346 ;  distingaished  in  Brown  v.  Barnes,  151 

P.  S.  562. 
Koblliaas  v.  Velt,  14  C.  C.  191 ;  reversed  in 

KoUhaas  v.  Veit,  162  P.  S.  108. 
Kraft  r.  GMlchrist,  31  P.  S.  470 ;  distinguished 

in  Weisbcrger  v.  WTiite,  12  C.  C.  224. 
Kxaoter's  Estate,  3  Northam.  57 ;  reversed  in 

Kraater's  Estate,  160  P.  S.  47. 
Kz»cker  v.  Stairey,  4  Northam.  5 ;  reversed  In 

Krecker  e.  Shirey,  163  P.  S.  534. 
^wiiimaii  t7.  Smelts,  12  Lane.  161 ;  reveiBed  in 

Kohlman  v.  Smbltz,  12  Lone.  880. 


L. 

Lacy  V.  Hall,  37  P.  S.  360 ;  distinguished  in 
Gunnison  v.  Erie  Dime  Savings  &  Loan  Co., 
167  P.  S.  303. 

Lants  «.  Vermont  Life  Ins.  Co.,  26  W.  N.  C. 
356;  reversed  in  Lantz  v.  Vermont  Life  Ins. 
Co.,  139  P.  S.  546. 

Iiaw's  Estate,  47  L.  I.  604  ;  reversed  in  Law's 
Estate,  144  P.  S.  409. 

Lawrence's  Estate,  14  C.  C.  662 ;  reversed  in 
Lawrence's  Estate,  169  F.  S.  185. 

Lasams's  Estate,  6  Kulp  53  ;  reversed  in  Laza- 
rus's  Estate,  146  P.  S.  1. 

Leacb  v.  Ansbacher,  55  P.  S.  85  ;  dictum  of 
Mr.  Justice  Thompson  disapproved  in  Ander- 
son V.  Brinser,  129  P.  S.  376. 

Leffingwell's  Estate,  1  Dist.  Rep.  226 ;  contra, 
Carey  v.  Morris,  1  Dist.  Rep.  229. 

Lehigh  Coal  &  Nav.  Co.  v.  Inter-Coonty 
Street  Ry.  Co.,  16  C.  C.  293 ;  reversed  in 
Lehigh  Coal  &  Nav.  Co.  v.  Inter-County  Street 
Ry.  Co.,  167  P.  S.  75. 

LeUgh  Valley  Coal  Co.'s  Petition,  14  C.  C. 
621;  reversed  in  Lehigh  Valley  Coal  Co.'s 
Appeal,  164  P.  S.  64. 

Iidbert  v.  Baker,  1  Northam.  333  ;  reversed  in 
Baker  r.  Leibert,  125  P.  S.  106. 

Lenlng  o.  Senior,  21  W.  N.  C.  379 ;  not  fol- 
lowed in  Meyers  e.  Ranch,  4  Northam.  350. 

Lewis's  Estate,  10  Lane.  146;  reversed  in 
Lewis's  Estate,  156  P.  S.  337. 

Lewis  o.  Montgomery  County,  9  Montg.  89 ; 
overruled  in  Corr  v.  Lackawanna  County,  163 
P.  S.  57. 

Lewis  V.  Selfert,  116  P.  S.  628 ;  distinguished 
in  Spancake  v.  Fhiladelpliia  &  Reading  R.  B. 
Co.,  148  P.  S.  184. 

Ulllbridge  V.  Lackawanna  Coal  Co.,  143  P. 
S.  293 ;  distinguished  in  Rockafellow  v.  Han- 
over Coal  Co.,  12  C.  C.  241. 

Llewellyn  v.  I»evy,  12  C.  C.  627 ;  reversed  in 
Llewellyn  v.  Levy,  163  P.  S.  647. 

Lockbart  v.  Lichtenthaler,  46  P.  S.  461 ;  dis- 
approved in  Dean  v.  Railroad  Co.,  129  P.  S.  514. 

Lorab  v.  Nlssley,  9  Lane.  177;  reversed  in 
Lorah  v.  Nissley,  166  P.  S.  329. 

Lookenback's  Estate,  3  Lack.  Jur.  202 ;  re- 
versed in  Luckenback's  Estate,  37  W.  N.  C. 
146. 

LoffbeiTy's  Appeal,  125  P.  S.  513;  distin- 
gaished in  Adams's  Estate,  148  P.  S.  394. 

M. 

MacConneU  e.  Wilgbt,  150  P.  S.  276  ;  distin- 
guished in  Bays  v.  Leonard,  165  P.  S.  474. 

Maga'w  V.  Lambert,  3  P.  S.  444 ;  distinguished 
in  Heller  v.  Royal  Ins.  Co.,  151  P.  S.  101. 
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Man's  Estate,  14  C.  C.  62 ;  reverged  in  Man's 

Estate,  160  P.  S.  609. 
Marland  v.  Royal  Ins.  Co.,  71  P.  S.  303;  crit- 
icised in  Arthurliolt  v.  Susquehanna  Mutual 

Fire  Ins.  Co.,  159  P.  S.  1.    v 
Marriage  License  Docket,  4  Dist.  Rep.  162; 

contra.  Marriage  License  Docket,  4  Dist.  Bep. 

284. 
McClelland  v.  Rnsb,  11  C.  C.  188  ;  reversed  in 

McClelland  v.  Rush,  150  P.  S.  57. 
McClong  V.  Dearbome,  24  W.  N.  C.  271 ;  re- 
versed in  McClung  v.  Dearbome,  134  P.  S. 

306. 
McClnre's  Appeal,  72  P.  S.  414  ;  distinguished 

in  Cascaden's  Estate,  153  P.  S.  170. 
McClure  v.  Watertown  Fire  Ins.  Co.,  90 

P.  S.  277 ;  distinguished  in  Roe  v.  Dwelling 

House  Ins.  Co.,  149  P.  S.  04. 
McConomy's  Estate,  12  Lane.  113;  modified 

in  McConomy's  Estate,  170  P.  S.  140. 
MoCrary  v.  Bomberger,  11  C.  C.  68 ;  reversed 

in  McCrary  r.  Bomberger,  151  P.  S.  323. 
McCnlloogb  V.  Irvine,  13  P.  S.  438 ;  distin- 
guished in  Carver  v.  Gough,  153  P.  S.  225. 
McOettigan  v.  Potts,  7  Montg.  185 ;  reversed 

in  McGettigan  «.  Potts,  149  P.  S.  155. 
McHogh's  Estate,  11  C.  C.  205;  reversed  in 

McHugh's  Estate,  152  P.  S.  442. 
McKay  v.  Trainor,  30  P.  L.  J.  440 ;  reversed 

in  McKay  v.  Trainor,  152  P.  S.  242. 
MoVey  V.  Brendel,  7  Lane.  300 ;  reversed  in 

McVey  v.  Brendel,  144  P.  S.  236. 
Meobanlcs'  &  Traders'  Bank  «.   Belts,    8 

Lane.  208  ;  reversed  in  Meclianics'  &  Traders' 

Bank  r.  Seitz,  160  P.  S.  632. 
Meigs  V.  Iiewis,  33  W.  N.  C.  483 ;  reversed  in 

Meigs  V.  LewU,  164  P.  S.  507. 
MeUor  v.  Philadelphia,  160  P.  S.  614 ;  distin- 
guished in  Tucker  &  Frankford  Streets,  166 

P.  S.  336. 
Mettfett  V.  Mobn,  11  Lane.  240 ;  reversed  in 

Mettfett  V.  Mohn,  37  W.  N.  C.  87. 
Metsger's  Case,  2  Dist.   Rep.  301 ;   contra, 

Smith  V.  Higby,  12  C.  C.  428. 
Mlddleton  v.  Thompson,  163  P.  S.  112  ;  dis- 
tinguished in  Vincent  v.  Woodland  Oil  Co., 

165  P.  S.  402. 
BUUer's  Appeal,  40  P.  S.  67  ;  disthiguished  in 

Wiest's  Estate,  12  Lane.  41. 
Miller's  Estate,  40  P.  L.  J.  200 ;  reversed  in 

MiUer-s  Estate,  159  P.  S.  662. 
Miller  v.  Rush,  25  P.  L.  J.  72 ;  not  followed  in 

Reed  v.  Buck,  32  W.  N.  C.  204. 
Blilligan  r.  Phipps,  5  Del.  77  ;  reversed  m  Mil- 

ligan  V.  Phipps,  153  P.  S.  208. 
Mirkil  r.  Morgan,  46  L.  1. 44 ;  reversed  in  Mii^ 

kil  V.  Morgan,  134  P.  S.  144. 
Mogel  V.  Berks  Connty,  12  C.  C.  498;  reversed 

in  Mogel  o.  Berks  County,  164  P.  8.  14. 


Montgomery  Web  Co.  v.  Dienelt,  6  Hontg. 

9 ;    reversed    in    Montgomery    Web   Co.  «. 

Dienelt,  133  P.  S.  685. 
Moock  V.  Conrad,  166  P.  S.  598 ;  distinguished 

in  Coopersdale  Election,  157  P.  S.  637. 
Moosic  Mt.  &  Coal  R.  R.  Co.  o.  Delaware, 

L.  &  W.  R.  R.  Co.,  4  C.  P.   189  ;    reversed 

in  Moosic  Mt.  &  Coal  R.  R.  Co.'s  Appeal, 

13  AUan.  915. 
Moravian  Seminary  v.  Bethlebem,  3  Northam. 

351 ;  reversed  in  Moravian  Seminary  v.  Beth- 
lehem, 153  P.  S.  683. 
Mowday  v.  Moore,  4  Montg.  186  ;  reversed  bi 

Mowday  v.  Moore,  133  P.  S.  698. 
Mulligan's  Estate,  12  C.  C.  166 ;  reversed  tin 

Mulligan's  Estate,  167  P.  S.  98. 
Matchler  c.  Easton,  9  C.  C.  613  ;  reversed  hi 

Mutchler  v.  Easton,  148  P.  S.  441. 
Myers  v.  Sonth  Bethlehem,  3  Northam.  196 ; 

reversed  in  Myers  «.  South  Bethlehem,  140 

F.  8.  86. 

Ragle's  Estate,  2  Kortham.  73 ;  reversed  in 
Nagle's  Estate,  134  P.  S.  31. 

National  Furniture  Co.  v.  McCllntook,  10 
Montg.  140 ;  reversed  in  National  Furniture 
Co.  V.  McClintock,  162  P.  8. 141. 

Nelson  V.  Onffey,  37  P.  L.  J.  66 ;  tevetaed  in 
Nelson  v.  Gufley,  131  P.  8.  273. 

New  Castle  v.  Raney,  6  C.  C.  08  ;  reversed  in 
New  Castle  v.  Raney,  130  P.  S.  546. 

New  Tork  Tartar  Co.  v.  French,  12  C.  C. 
186 ;  reversed  in  New  York  Tartar  Co.  v. 
French,  164  P.  S.  273. 

Nice  V.  Walker,  0  Lane.  260  ;  reversed  in  Nice 
V.  Walker,  163  P.  8.  123. 

Nichols  V.  Nichols,  1  Lack.  Jur.  42 ;  reversed 
to  Nichols  ti.  Nichols,  133  P.  S.  438. 

Noblett  r.  Oroff,  4  Del.  37  ;  contra,  Wiand  v. 
Himmelwright,  8  C.  C.  663. 

Norfolk  ft  Western  R.  R.  Co.  «.  Conun'th, 
114  P.  S.  256  ;  reversed  in  Norfolk  &  Western 
R.  R.  Co.  V.  Comm'th,  26  W.  N.  C.  180. 

Nortbampton  County  v.  Easton,  Sontb  Eas- 
ton ft  West  End  Pass.  Ry.  Co.,  8  C.  C.  442; 
contra,  People's  St.  Ry.  Co.  v.  Scranton,  8  C. 
C.  633. 

Nattall  e.  Delaware  River  Iron  Shipbuild- 
ing ft  Engine  Works,  4  Lane.  161 ;  reversed 
in  Delaware  River  Iron  Shipbuilding  &  Engme 
Works  V.  NattaU,  110  P.  S.  140. 

o. 

Ogontz  Land  ft  Improvement  Co.  «.  John- 
son, 14  C.  C.  86  ;  reversed  in  Ogontz  Land  & 
Improvement  Co.  «.  Johnson,  168  P.  8.  178. 
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Oil  City  V.  OU  City  Trust  Co.,  11  C.  C.  360 ; 

reversed  in  Oil  City  v.  OU  City  Trust  Co.,  151 

P.  S.  464. 
O'lTeD  V.  Amatioan  Fire  Ins.  Co.,  3  Dist.  Rep. 

778  ;  reversed  in  O'Neil  v.  American  Fire  Ids. 

Co.,  166  P.  S.  72. 
Overseers  of  Delaware  v.  Overseers  of  An- 

tboiiy,  15  C.  C.  431 ;  reversed  in  Overseers  of 

Delaware  v.  Overseers  of  Anthony,  170  P.  8. 

181. 
Overseers  of  Houston  v.  Overseers  of  Bene- 

sette,  7  C.  C.  383 ;  reversed  in  Overseers  of 

Honston  «.  Orerseers  of  Benezette,  135  P.  S. 

303. 


Park  V.  Holmes,  28  W.  N.  C.  288  ;  reversed  in 
Park  V.  Holmes,  147  P.  S.  497. 

Parks  V.  'Watts,  112  P.  S.  4  ;  distinguished  in 
Starbird  v.  Koonsee,  10  C.  C.  440. 

Passmore's  Estate,  1  Chest.  508  ;  reversed  in 
Yeatman's  Appeal,  102  P.  S.  297. 

Patterson's  Estate,  45  L.  I.  474  ;  reversed  in 
Patterson's  Appeal,  128  P.  S.  269. 

Pearce  r.  Iiandenberger,  16  Phila.  12 ;  distin- 
guished in  Simon  v.  Johnson,  7  Kulp  166. 

Peart  v.  Brlce,  11  C.  C.  606  ;  reversed  in  Peart 
B.  Brice,  152  P.  S.  277. 

Peebles  v.  'Wayne  County,  10  C.  C.  69  ;  over- 
ruled in  Moore  v.  Bradford  County,  148  P.  S. 
342. 

Pamsylvania  Coal  Co.  v.  Sanderson,  113  P. 
S.  126 ;  distinguished  in  Williams  e.  Union 
Improvement  Co.,  6  Kulp  417. 

Pennsylvania  Hospital  v.  Delaware  Connty, 
16  C.  C.  648 ;  reversed  in  Pennsylvania  Hos- 
pital ».  Delaware  County,  169  P.  8.  306. 

Pennsylvania  R.  R.  Co.  v.  Braddook  Eleotric 
By.  Co.,  11  C.  C.  163;  reversed  in  Pennsyl- 
vania R.  R.  Co.  V.  Braddock  Electric  Ry.  Co., 
152  P.  S.  116. 

Pennsylvania  R.  B.  Co.  «.  Braddock  Eleo. 
By.  Co.,  1  Dist.  Rep.  626 ;  overruled  in  Penn- 
sylvania R.  R.  Co.  e.  Montgomery  County 
Pass.  Ry.  Co.,  167  P.  S.  62. 

Pennsylvania  R.  R.  Co.  v.  MaoKinney,  124 
P.  a.  462  ;  distinguished  in  Thomas  v.  Phila- 
delphia &  Reading  R.  R.  Co.,  148  P.  S.  180. 

Pomsylvania  R.  R.  Co.  v.  Montgomery 
Connty  Pass.  Ry.  Co.,  10  Montg.  97 ;  re- 
versed in  Pennsylvania  R.  R.  Co.  v.  Mont- 
gomery Connty  Pass.  Ry.  Co.,  167  P.  8.  62. 

People's  St.  By.  Co.  v.  Scranton,  8  C.  C.  683 ; 
contra,  Northampton  County  v.  Easton,  South 
Easton  &  West  End  Pass.  Ry.  Co.,  8  C.  C.  442. 

Pepper's  Estate,  0  C.  C.  607  ;  reversed  in  Pep- 
per's Estate,  148  P.  S.  6. 

Peters  v.  Qilm,  3  Northam.  121 ;  reversed  in 
Peters  v.  Grim,  149  P.  8.  163. 


PhUadelphia  v.  Anderson,  8  C.  C.  417;  re- 
versed in  Philadelphia  e.  Anderson,  142  P.  S. 
357. 

Philadelphia  v.  Martin,  125  P.  8.  683 ;  dis- 
tinguished in  Comm'th  v.  Philadelphia  County, 
167  P.  8.  631. 

Philadelphia  v.  Stevenson,  6  C.  C.  287  ;  re- 
versed in  Philadelphia  v.  Stevenson,  132  P.  8. 
103. 

PhiladelpUa  &  Reading  R.  R.  Co.  v.  Boyer, 
97  P.  8.  91 ;  disapproved  in  Dean  v.  Pennsyl- 
vania R.  R.  Co.,  129  P.  8.  614. 

Philadelphia  BaU  Clab  v.  Hallman,  8  C.  C. 
67;  contra,  Harrisburg  Ball  Club  v.  Athletio 
Ass'n,  8  C.  C.  337. 

Piper  V.  Laoghman,  6  C.  C.  232  ;  reversed  in 
Laughman's  Appeal,  128  P.  8. 1. 

Pittsbnrgh'sAppeal,  116  P.  8.  4 ;  distinguished 
in  Allegheny  v.  Millville,  Etna  &  Sharpsburg 
Street  By.  Co.,  159  P.  S.  411. 

Pittsburgh  &  SteubenvlUe  R.  R.  Co.'s  Ap- 
peal, 2  Gr.  151 ;  distinguished  in  Jamison's 
Estate,  163  P.  8.  143. 

Plate's  Estate,  9  C.  C.  644 ;  reversed  in  Plate's 
Estate,  148  P.  8.  55. 

Plymouth  Townslilp  v.  Chestnut  Hill  ft  Nor- 
rlstown  By.  Co.,  15  C.  C.  442 ;  reversed  in 
Plymouth  Tovrnship  «.  Chestnut  Hill  &  Nor- 
ristown  By.  Co.,  168  P.  8.  181. 

Potter  V.  Hartnett,  28  W.  N.  C.  120  ;  reversed 
in  Potter  v.  Hartnett,  148  P.  8.  15. 

Potter  •.  Langstrath,  7  Montg.  96 ;  reversed  in 
Potter  V.  Langstrath,  151  P.  S.  216. 

Potts  V.  Rose  Valley  hiills,  6  Del.  491 ;  re- 
versed in  Potts  V.  Rose  'V^alley  Mills,  167  P.  S. 
310. 

Pottsvllle  Ins.  Co.  v.  Minneqna  Springs  Im- 
provement Co.,  100  P.  8.  137 ;  criticised  in 
Arthurholt  v.  Susquehanna  Mutual  Fire  Ins. 
Co.,  169  P.  8.  1. 

Pringle  Street,  7  Kulp  346 ;  reversed  in  Pringle 
Street,  167  P.  8.  646. 

Q. 

Quinn  V.  Cumberland  County,  13  C.  C.  602 ; 
reversed  in  Quinn  t>.  Cumberland  Connty,  162 
P.  S.  56. 

E. 

Rafferty  «.  Central  Trac.  Co.,  39  P.  L.  J.  16  ; 
reversed  in  Ra&erty  ti.  Central  Trac.  Co.,  147 
P.  8.  679. 

Beck  V.  Hatboro'  Mut.  Live  Stock  &  Pro- 
tective Ins.  Co.,  12  C.  C.  320 ;  reversed  in 
Reck  «.  Hatboro'  Mut.  Live  Stock  &  Protec- 
tive Ins.  Co.,  163  P.  S.  443. 

Beese  v.  Hershey,  10  Lane.  382 ;  reversed  in 
Reese  v.  Hershey,  163  P.  8.  263. 
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Heeslde  v.  Reeside,  49  P.  S.  322 ;  distinguished 

in  Richey  v.  Hathaway,  149  P.  S.  207. 
Reimer's  iistate,  40  P.  L.  J.  452;  reTeised  in 

Keimer's  Estate,  160  P.  S.  212. 
Reitzel  V.   Htdnes,   16  C.  C.  48;  reveiaed  in 

Reitzel  v.  Haines,  37  W.  N.  C.  80. 
Richardaon's  iistate,  132  P.  S.  202;  distin. 

gaished  in  Johnson's  Estete,  10  C.  C.  401. 
Riegel  v.  American  Life  Ins.  Co.,  7  C.  C.  446 ; 

reyersed  in  Riegel  «.  American  Life  Ins.  Co., 

140  P.  S.  193. 
Riegel  v.  American  Life  Ins.  Co.,  12  C.  C. 

177  ;  reversed  in  Riegel  v.  American  Life  Ins. 

Co.,  163  P.  S.  184. 
Robinson  v.  Floyd,  80  P.  L.  J.  266 ;  revetsed 

in  Robinson  v.  Floyd,  168  P.  S.  08. 
Robrbacker's  Iistate,  14  C.  C.  668;  reversed 

in  Rohrbacker's  Estate,  168  P.  S.  168. 
Roth's  Estate,   5  York  99,  197;  reversed  in 

Roth's  Estate,  160  P.  S.  261. 
Rothermel  v.  Meyerle,  7  C.  C.  616 ;  revened 

in  Rothermel  v.  Meyerle,  136  P.  S.  260. 
Rowland's  Estate,  7  C.  C.  327 ;  reveiaed  in 

Rowland's  Estate,  141  P.  S.  563. 
Roan  Street,  25  W.  N.  C.  349.    See  Roan  Street, 

132  P.  S.  267. 
Rmnsey  v.  Del.  Lack.  &  W.  R.  R.  Co.,  6  Kulp 

360 ;  reversed  in  Rumsey  v.  Del.  Lack.  &  W. 

R.  R.  Co.,  161  P.  S.  74. 

S. 

Saalfield  v.  Manrow,  13  C  C.  497 ;  reversed  in 
Saalfield  v.  Manrow,  165  P.  S.  114. 

Sadsbnry  Township  Roads,  9  C.  C.  621;  re- 
versed in  8.  c.  147  P.  8.  471. 

Sadabury's  Constables,  3  Dist.  Rep.  589 ;  con- 
tra, Green  Township  Constables,  11  C.  C.  287. 
In  re  Davis,  7  Kulp  366. 

SanU  Soola's  Case,  8  C.  C.  344 ;  contra,  Boso's 
Application,  6  Kulp  83. 

Saunders  v.  Smith,  46  L.  I.  26;  reversed  in 
Saunders  v.  Smith,  132  P.  S.  180. 

Schilmpton  v.  Bertdet,  10  Lane.  130;  re- 
versed in  Schrimpton  v.  Bertolet,  166  P.S.  638. 

Schroeder  v.  Oalland,  134  P.  S.  277 ;  distin- 
guished in  McCollom  v.  Riale,  163  P.  S.  603. 

Schwarta  v.  Rhoades,  3  Del.  503;  contra, 
Wiand  v.  Himmelwright,  8  C.  C.  663. 

Scott's  Estate,  38  P.  L.  J.  259 ;  reversed  in 
Scott's  Estate,  147  P.  S.  103. 

Scott's  Estate,  38  P.  L.  J.  306 ;  reversed  in 
Scott's  Estate,  147  P.  S.  89. 

Scranton  v.  Jones,  133  P.  S.  223 ;  distinguished 
in  Scranton  v.  Amt,  148  P.  S.  210. 

Scranton  v.  'Whyte,  2  Lack.  Jur.  228;  r«- 
versed  in  Scranton  c.  Whyte,  148  P.  S.  419. 

Selple  V.  Seiple,  1  Northam.  366 ;  reversed  ia 
Seiple  V.  Seiple,  138  P.  8.  460. 


Sewlokley  Borough  v.  Bholes,  118  P.  S.  166  ; 
distinguished  in  Philadelphia  «.  Barber,  160 
P.  S.  123. 

Seyfert  i;.  Beam,  83  P.  S.  450 ;  distinguished 
in  Hartman  v.  Gamer,  7  Montg.  190. 

Seymour  v.  Hubert,  92  P.  S.  499;  distin- 
guished in  Lauer  v.  Ketner,  162  P.  S.  285. 

Shackamazon  Bank  v.  Taid,  47  L.  L  200 ;  re- 
versed in  Shackamaxon  Bank  v.  Yard,  148 
P.  S.  129. 

Shaxpless's  Estate,  7  C.  C.  243;  reversed  in 
Sharpless's  Estate,  134  P.  8.  250. 

Sharpless  v.  Hartford  Fire  Ins.  Co.,  8  C.  C. 
887 ;  reversed  in  Sharpless  «.  Hartford  Fire 
Ins.  Co.,  140  P.  8.  487. 

Shepard's  Estate,  11  C.  C.  133;  reversed  in 
Shepard's  Estate,  11  Montg.  178. 

Sherfy  v.  Oettysburg  Battle-field  Memorial 
Ass'n,  3  C.  C.  68;  reversed  in  Gettysburg 
Battle-field  Memorial  Ass'n  «.  Sherfy,  117  P.  S. 
266. 

Shrawder  v.  Snyder,  6  Montg.  66;  reversed 
in  Shrawder  v.  Snyder,  142  P.  S.  1. 

Sbroder  v.  Lancaster,  11  Lane.  257,  390 ;  re- 
versed in  Shroder  v.  Lancaster,  170  P.  S. 
136. 

Simrell's  Estate,  2  Lack.  Jur.  406 ;  reversed  in 
Simrell's  Estate,  164  P.  S.  604. 

Small's  Estate,  11  C.  C.  1 ;  reversed  hi  Small's 
Estate,  151  P.  8.  1. 

Smith's  Appeal,  88  P.  S.  402;  regarded  in 
Owens's  petition,  34  W.  N.  C.  864,  as  overruled 
by  Coggins's  Appeal,  124  P.  S.  27,  and  Law- 
rence's Estate,  136  P.  S.  364. 

Smith  e.  Cokefair,  1  C.  C.  48;  overruled  in 
Kellow  V.  Jory,  1  Northam.  341. 

Smith  V.  Davis,  1  6r.  168;  distinguished  in 
Levy's  Estate,  14  C.  C.  129;  161  P.  S.  189. 

Smith  V.  Dingus,  12  C.  C.  229;  contra, 
Thatcher  v.  Beam,  14  C.  C.  109. 

Smith  V.  Higby,  12  C.  C.  423 ;  contra,  Election 
Instructions,  2  Dist.  Rep.  209 ;  Metzger's  Case, 
2  Dist.  Rep.  301. 

Smith  V.  Smith,  21  P.  8.  367 ;  criticised  in 
Bughman  tj.  Central  Bank,  160  P.  S.  94. 

Snyder  v.  Lancaster,  20  W.  N.  C.  185  ;  dis- 
tinguished in  Tucker  and  Frankford  Streets, 
166  P.  S.  336. 

Somerset  v.  Stoystown  Road,  74  P.  S.  61 ; 
distinguished  in  Butler  Street,  6  Kulp  488. 

Soohan  v.  Philadelphia,  33  P.  S.  0;  distin- 
guished in  Cincinnati  Society's  Appeal,  164 
P.  S.  621. 

Souders  r.  Stauffer,  11  Lane.  328;  contra, 
Grabau  v.  Hirshfleld,  12  C.  C.  208. 
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in  Comm'th  «.  Eichenberg,  140  P.  S.  168. 

Comm'th  v.  Fitter,  7  C.  C.  3-');  affirmed  in 
Comm'th  e.  Fitler,  186  P.  S.  126. 

Conun'th  e.  Fitler,  48  L.  I.  44 ;  affirmed  in 
Comm'th  v.  Fitler,  147  P.  8.  288. 

Comm'th  V.  OiUespie,  38  P.  L.  J.  213 ;  affirmed 
in  Comm'th  e.  GUlespie,  146  P.  S.  646. 

Commtb  v.  Oreen,  5  Lane  321  ;  affirmed  in 
Comm'th  v.  Green,  126  P.  S.  681. 

Comm'th  v.  Orier,  40  P.  L.  J.  16 ;  affirmed  hi 
Comm'th  e.  Orier,  152  P.  S.  176. 
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Comm'th  v.  Hlnkson,  5  Del.  417  ;  afBrmed  iu 

Comm'th  r.  Hinkson,  161  P.  S.  266. 
Conmtb  v.  Iron  City  Brewing  Co.,  8  Lane. 

274;  affirmed  in  Comm'th  v.  Iron  City  Brew- 
ing Co.,  146  P.  S.  642. 
Commth  r.  Jamas,  0  C.  C.  145 ;  affirmed  in 

Comm'th  v.  James,  142  P.  S.  32. 
Comm'th  v.  KarpowBki,  16  C.  C.  280  ;  affirmed 

in  Comm'th  r.  Karpowski,  167  P.  S.  226. 
Comm'th  v.  Killer,  45  L.  I.  216 ;  affirmed  in 

KUler  r.  Comm'th,  124  P.  S.  92. 
Comm'th  v.  Lehigh  Avenue  JS'y  Co.,  46  L.  I. 

40;  affirmed  in  Comm'th  v.  Lehigh  Avenue 

Ry.  Co.,  129  P.  S.  405. 
Comm'th  v.  MclOlUan,  6  Kulp  281 ;  affirmed 

in  Comm'th  v.  McMillan,  144  P.  S.  610. 
Comm'th  c.  Macferron,  S9  P.  L.  J.  471 ;  af- 
firmed in  Comm'th  v.  Macferron,  152  P.   8. 

244. 
Comm'th  v.  Matthews,  12  C.  C.  149 ;  affirmed 

in  Comm'th  v.  Matthews,  152  P.  8.  166. 
Comm'th  c.  Mentser,  10  Lane.  49, 188 ;  affirmed 

m  Comm'th  v.  Mentzer,  162  P.  S.  646. 
Comm'th  v.  Miller,  6  C.  C.  482 ;  affirmed  hi 

Comm'th  v.  Miller,  126  P.  8.  167. 
Comm'th  v.  Hew  Tork  P.  ft  O.  Railroad  Co., 

7  C.  C.  407  ;   affinned  in  Comm'th  v.  New 

York  P.  &  O.  Railroad  Co.,  138  P.  S.  68. 
Comm'th  c.  Pemisylvania  R.  R.  Co.,  1  C.  C. 

214 ;    aflSrmed  in  Pennsylvania  R.  R.  Co.  «. 

Commth,  7  Atlan.  368. 
Comm'th  v.  PhUadelphla,  3  C.  C.  07  ;  affirmed 

in  Comm'th  v.  Philadelphia,  10  Atlan.  772. 
Comm'th  «.  Philadelphia,  46  L.  I.  210 ;  af- 
firmed in  Comm'th  v.  Philadelphia,  132  P.  8. 

288. 
Comm'th  e.  Preee  Co.,  2  Dist.  Rep.  411 ;  af- 
firmed in  Comm'th  v.  Press  Co.,  166  P.  8. 616. 
Comm'th  «.  Reeves,  8  C.  C.  651 ;  affirmed  in 

Comm'th  r.  Reeves,  140  P.  8.  258. 
Comm'th  v.  Reynolds,  5  Knlp  647  ;  affirmed  in 

Comm'th  v.  Reynolds,  137  P.  8.  380. 
Comm'th  o.  Balyards,  13  C.  C.  470 ;  affirmed 

m  Comm'th  v.  Salyards,  158  P.  8.  601. 
Comm'th  v.  Sohollenberger,  1  Dtot.  Rep.  487  ; 

affirmed  in  Comm'th  «.  Sohollenberger,  163 

P.  8.  625. 
Cmnm'th  v.  Severn,  15  C.  C.  240  ;  affirmed  in 

Comm'th  b.  Severn,  164  P.  S.  462. 
Comm'th  «.  Sharon  Coal  Co.,  14  C.  C.  222  ; 

affinned  in  Comm'th  v.  8haron  Coal  Co.,  164 

P.  S.  306. 
Comm'th  e.  Tleniey,  29  W.  N.  C.  194  ;  affinned 

in  Comm'th  t>.  Tiemey,  148  P.  8.  562, 
Comm'th  r.  United  States  Express  Co.,  13 

C.   C.   225;  affirmed  in  Comm'th  v.  United 

States  Express  Co.,  157  P.  S.  679. 
Comm'th  v.  Waldman,  8  C.  C.  449 ;  ^firmed 

in  Conmith  v.  Waldman,  140  P.  8.  89. 


Comm'th  v.  ^Vestem  lAud  A  Improvement 

Co.,  30  W.  N.  C.  154 ;  affirmed  in  Comm'th 

0.   Western  Land  &  Improvement  Co.,   156 

P.  8.  455. 
Commth  v.  Westtnghouse  Air-Brake  Co., 

1  Dist.  Rep.  340 ;  affirmed  in  Comm'th  v.  West- 

inghouso  Air-Brake  Co.,  161  P.  8.  276. 
Comm'th  v.  Wilkes-Barre  ft  Soranton  R.  R. 

Co.,  14  C.  C.  205 ;   affirmed  in  Comm'th  v. 

Wilkes-Barre  &  Scranton  R.  R.  Co.,  162  P.  S. 

614. 
Conlyn  v.  Parker,   113  P.  8.  29 ;  affirmed  in 

Lauer  v.  Ketner,  162  P.  S.  266. 
Cooper's  EsUte,  9  C.   C.  641;    affirmed  in 

Cooper's  Estate,  147  P.  8.  822. 
Coopersdale  Blectlon,  13  C.  C.  62 ;  affirmed 

in  Coopersdale  Election,  157  P.  8.  637. 
Cortelyou  v.  Ott,  1  Northam.  170 ;  affirmed  in 

Cortelyou's  Appeal,  102  P.  8.  576. 
Conlston's  Estate,  14  C.  C.  243;  affirmed  in 

Couteton's  Estate,  161  P.  8.  151. 
Craft  V.  South  Chester,  2  C.  C.  508 ;  affirmed 

in  Craft  v.  South  Chester,  13  Atlan.  216. 
Crldland's  Estate,  8  C.  C.  6  ;  affirmed  in  Crid- 

land's  Estate,  132  P.  S.  479. 
CroBson's  Estate,  22  W.  N.  C.  226 ;  affirmed 

in  Crosson's  Appeal,  125  P.  8.  880. 
Croxall'a  Estate,  7  York  35  ;  affirmed  in  Croz- 

all's  Estate,  162  P.  S.  679. 
Cnllen's  Estate,  26  W.  N.  C.  216 ;  affirmed  in 

CuUen's  Estate,  142  P.  8.  18. 
Cummings  r.  Glass,  5  Del.  109;  affirmed  in 

Cummings  v.  Glass,  162  P.  8.  241. 
Cualck's  Election,  1  Lack.  Jur.  266 ;  affirmed 

in  Cusick's  Election,  136  P.  S.  459. 

D. 

Daisz's  Estate,  6  Lane.  177  ;  affirmed  in  Daisz's 

Appeal,  128  P.  8.  672. 
DaUonzo  v.  Ne^vton,  5  Montg.  167  ;  affirmed 

in  Shannon  v.  Newton,  132  P.  8.  876. 
Davenport's  Estate,  2  Kulp  181 ;  affirmed  in 

Wildoner's  Appeal,  19  Atlan.  272. 
Davey  v.  Rnffell,  83  W.  N.  C.  347 ;  affirmed  in 

Davey  v.  Ruflell,  162  P.  8.  443. 
Dearborn  «.  Raysor,  7  C.  C.  373  ;  affirmed  in 

Dearborn  t>.  Raysor,  132  P.  S.  231. 
Deaves's   Estate,    4    Del.    254;    affirmed   in 

Deaves'g  Estate,  140  P.  S.  242. 
Dela-ware  &  Hudson  Canal  Co.  v.  Oenet,  16 

C.  C.  216;  affirmed  in  Delaware  &  Hudson 

Canal  Co.  v.  Genet,  169  P.  S.  343. 
Del  Valle's  Estate,  17  W.  N.  C.  30 ;  affirmed 

in  Del  Valle's  Appeal,  3  Cent.  163. 
Denis's  Estate,  10  C.  C.  37  ;  affirmed  in  Denis's 

Estate,  169  P.  8.  493. 
De  Walt  V.  Bartley,  1  Dist.  Rep.  199 ;  affirmed 

in  De  Walt  v.  Bartley,  146  P.  8.  529. 


XZl 


Digitized  by 


Google 


DIO 


AFFIRMED  CASES. 


FYA 


Slckaon'B  Estate,  40  F.  L.  J.  411 ;  affirmed  in 

Dickson's  Estate,  160  P.  S.  134. 
Dietrich  v.  Dletricb,  8  Montg.  204  ;  affirmed  in 

Dietrich  v.  Dietricli,  164  P.  S.  92. 
Directors  of  Montgomery  v.  Nice,  13  C.  C. 

694 ;  affirmed  in  Directors  of  Montgomery  v. 

Nice,  161  P.  S.  82. 
Donaldson's  Estate,  40  P.  L.  J.  260 ;  affirmed 

in  Donaldson's  Estate,  168  P.  S.  292. 
Donglasa's  Estate,  7  York  142;  affirmed  in 

Douglass's  Estate,  162  P.  S.  667. 
Downey  v.  Pbiladelphla  Traction  Co.,  14  C. 

C.  261 ;   affirmed  in  Downey  v.  Philadelphia 

Traction  Co.,  161  P.  S.  688. 
Drew  V.  Oaylord  Coal  Co.,  3  Knlp  207  ;  af- 
firmed in  Drew  v.  Gaylord  Coal  Co.,  8  Cent 

889. 
Drinkhonse's  Estate,  11  C.  C.  144 ;  affirmed 

in  Drinkhouse's  Estate,  161  P.  S.  294. 
Da  Bois  Trac.  Pass.   Ry.   Co.  o.  Buffalo, 

Rochester  A  Pitts.  R.  R.  Co.,  10  C.  C.  401 ; 

affirmed  in  Du  Bois  Trac.  Pass.  Ry.  Co.  e. 

Buffalo,  Rochester  &  Pitts.  R.  R.  Co.,  140 

P.  S.  1. 
Dundas's  Estate,  48  L.  I.  16,  194 ;  affirmed  in 

Dundas's  Appeal,  12  Atlan.  486. 
Dundas's  Estate,  44  L.  L  284 ;  46  Ibid.  226 ; 

affirmed  in  Dundas's  Estate,  136  P.  S.  818. 
Dwyer  v.  Wilght,  14  C.  C.  406 ;  affirmed  in 

Dwyer  v.  Wright,  162  P.  S.  405. 


E. 

Eby's  Estate,  12  C.  C.  601 ;  affirmed  in  Eby's 

Estate,  164  P.  S.  249. 
Eokert's   Estate,  0  Lane.  346;    affirmed  in 

Eckert's  EsUte,  167  P.  S.  586. 
Edelman  v.  Latstaaw,  9  Montg.  88 ;  affirmed 

in  Edelman  v.  Latsbaw,  169  P.  S.  644. 
Ehret  v.  Ouna,  35  W.  N.  C.  201 ;  affirmed  in 

Ehret  v.  Gunn,  166  P.  S.  384. 
Engle's  Estate,  15  C.  C.  26 ;  affirmed  in  Engle's 

Estate,  166  P.  S.  280. 
Eatep's  Petition,  39  P.  L.  J.  307  ;  affirmed  in 

Young's  Appeal,  153  P.  S.  34. 
Evans's   Estate,  8    Lane.  241;    affirmed   in 

Evans's  Estate,  160  P.  S.  628. 
Evans's   Estate,  8    Lane.  821;    affirmed   in 

Evans's  Estate,  160  P.  S.  212. 
Evans  v.  Ooodwin,  46  L.  I.  168;  affirmed  in 

Evans  v.  Goodwin,  132  P.  S.  136. 
Evans  o.  Litits,  11    Lane.  100;   affirmed  in 

Evans  v.  Lititz,  162  P.  S.  661. 
Evans  o.  Wllliatown,  15  C.  C.  326;  aflSrmed 

in  Evans  «.  WiUi8to?vn,  168  P.  S.  678. 


Fahnestock's  Estate,  10  C.  C.  100;  affirmed 

in  Fahnestock's  Estate,  147  P.  S.  827. 
Falrlawn  Coal  Co.  «.  Bcranton,  2  Lack.  Jar. 

100 ;  affirmed  in  Fairlawn  Coal  Co.  v.  Scran- 
ton,  148  P.  S.  231. 
Farley  v.  Philadelphia  Traction  Co.,  46  L.  L 

56;  affirmed  in  Farley  v.  Philadelphia  Trac- 
tion Co.,  182  P.  S.  58. 
Fanlstich's  Estate,  3  Northam.  214 ;  affirmed 

in  Fanlstich's  Estate,  164  P.  S.  180. 
Finan   v.  Bradford    Coonty,  6   C.   C.   224; 

affirmed    in    Bradford    County's    Appeal,   1 

Mona.  344. 
Fire  Insurance  Patrol  v.  Boyd,  44  L.  L  262  ; 

affirmed  in  Boyd's  Appeal,  15  Atlan.  730. 
Fiaher  v.  Witham,  46  L.  L  432 ;  affirmed  in 

Fisher  v.  Witham,  132  P.  S.  488. 
Fllckwer'a  Estate,  7  C.  C.  315;   affirmed  in 

Flickwer's  Estate,  186  P.  S.  374. 
Flower  v.  Baltimore  &  Pblla.  R.  R.  Co.,  S 

Del.  582;  affirmed  in  Flower  v.  Baltimore  & 

PhUa.  R.  R.  Co.,  132  P.  S.  624. 
Foreman  v.  Penna.  R.  R.  Co.,  11  CO.  476; 

affirmed  in  Foreman  v.  Penna.  R.  R.  Co.,  180 

P.  S.  541. 
Foster's  Estate,  47  L.  I.  525 ;  affirmed  in  Fos- 
ter's Estate,  142  P.  S.  62. 
Foster  V.  Carson,  18  C.  C.  86 ;  affirmed  in  Fos- 
ter r.  Carson,  159  P.  S.  477. 
Fonohe's  Estate,  10  C.  C.  468;    affirmed  in 

Fouche's  Estate,  147  P.  S.  395. 
Fourth  Street  Nat.  Bank  v.  Haines,  15  C.  C. 

34;  affirmed  in  Fourth  Street  Nat  Bank  v. 

Haines,  37  W.  N.  C.  74. 
Fow'a  Estate,  48  L.  I.  66;  affirmed  in  Fow's 

Estate,  144  P.  S.  264. 
Franklin's  Estate,  9  C.  C.  484;   affirmed  in 

Franklin's  Estate,  150  P.  S.  437. 
Fraxler  «.  St.  Iiuke'a  Church,  10  C.  C.  58; 

affirmed  in  Frazier  v.  St  Luke's  Church,  147 

P.  S.  256. 
Frederick  Street,  12  C.  C.  677;  affirmed  in 

Frederick  Street,  155  P.  S.  623. 
Freeport  Water  Works  v.  Prager,  3  C.  C. 

871 ;    affirmed   in  Freeport  Water  Works  v. 

Prager,  129  P.  S.  606. 
Freiberg  v.  Stoddard,  7  Knlp  167 ;  affirmed  in 

Freiberg  v.  Stoddard,  161  P.  S.  259. 
Fries  V.  Ennis,  7  C.  C.  43;  affirmed  in  Fries  v. 

Ennis,  132  P.  S.  105. 
Fry's  Estate,  13  C.  C.  264;  affirmed  in  Fry's 

Estate,  103  P.  S.  80. 
Fulton  V.  Iiancaster  County,  10  Lane  81; 

affirmed  in  Fulton  r.  Lancaster  County,  162 

P.  S.  204. 
Fyan  v.  Rainsburg  Bor.,  6  C.  C.  443;  affirmed 

in  Rainsburg  Bor.  v.  Fyan,  127  P.  S.  74. 
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^DOk'a   Brtate,   7    C.   C.  426;   affirmed   in 
Fyock's  Estate,  136  P.  S.  622. 


G. 

a«inble  t>.  Philadelpliia,  2  Dist  Rep.  660 ;  af  • 
finned  in  Gamble  e.  Philadelphia,  162  P.  S.  413. 

Oanay  v.  IMckaon,  34  W.  N.  C.  629;  afibxned 
in  Gandy  ».  Dickson,  166  P.  S.  422. 

Garis  r.  Flab,  7  Lane.  5 ;  affirmed  in  Garis  v. 
Fish,  133  P.  S.  666. 

Owtaalneer  «.  Hellertown  Bor.,  2  Nortbam. 
97  ;  affinned  in  Geissinger  v.  Hellertown  Bor., 
133  P.  S.  622. 

General  Aasembly  v.  Grata,  8  C.  C.  47; 
affirmed  in  General  Assembly  v.  Gratz,  139 
P.  S.  497. 

Gennanla  Life  Ina.  Co.  v.  Brown,  1  Northam. 
277 ;  affinned  in  Brown's  Appeal,  126  P.  S. 
303. 

Oezmantown  Paaa.  Ry.  Co.  v.  Cltizena'  Pass. 
By.  Co.,  9  C.  C.  638;  affirmed  in  German- 
town  Pass.  By.  Co.  v.  Citizens'  Pass.  By.  Co., 
151  P.  S.  138. 

OitMon's  Batate,  14  C.  C.  241 ;  affinned  in  Gib- 
son's Estate,  161  P.  S.  177. 

aflclixlst  c.  'Wllkea-Barre,  6  Kolp  289 ;  affinned 
in  Gilchrist  v.  Wilkes-Barre,  142  P.  S.-114. 

Gim  V.  Rettew,  11  Lane.  114;  affirmed  in 
Giren  v.  Rettew,  162  P.  S.  638. 

Oodcbarlea  v.  Laofer,  3  Del.  614 ;  affirmed  in 
Laofer  r.  Landis,  126  P.  S.  104. 

Goddard  v.  Fbiladalphia  &  Baltimore  Cen- 
tral R.  R.  Co.,  2  Lane.  266 ;  affirmed  in  Phil- 
adelphia &  Baltimore  Central  R.  R.  Co.'s  Ap- 
peal, 13  Atlan.  214. 

Ooldbeck  v.  Kensington  Nat.  Bank,  48  L.  L 
76;  affirmed  in  Goldbeck  v.  Kensington  Nat. 
Bank,  147  P.  S.  287. 

Oood'sirln  Gas  Stove  A  Meter  Co. 'a  Batate, 
16  C.  C.  66 ;  affirmed  in  Goodwin  Gas  StoTe 
4  Meter  Co.'s  Estate,  166  P.  S.  296. 

Gordon  v.  Moore,  46  L.  I.  606;  affirmed  in 
Gordon  v.  Moore,  134  P.  S.  486. 

Gorgaa'a  Estate,  14  C.  C.  666;  affirmed  in 
Gorgas's  Estate,  166  P.  S.  269. 

Grade's  Estate,  41  P.  L.  J.  9;  affirmed  in 
Grade's  Estate,  168  P.  8.  621. 

Gray's  Bstate,  38  P.  L.  J.  464;  affirmed  in 
Gray's  Estate,  147  P.  S.  67. 

Greensbiirg  v.  Iiaird,  8  C.  C.  608 ;  affirmed  in 
Greensbnrg  v.  Laird,  138  P.  S.  633. 

Gdeve's  Bstate,  11  Lane.  149;  affirmed  in 
Grieve's  Estate,  166  P.  S.  126. 

Griffitb'a  Estate,  48  L.  L  24 ;  affinned  in  Grif- 
fith's Estate,  147  P.  8.  274. 

Gftan's  Bstate,  48  L.  I.  86 ;  affirmed  in  Grim's 
Estate,  147  P.  8.  190. 


Grim  V.  Walbert,  3  Northam.  32 ;  affirmed  in 

Grim  V.  Walbert,  166  P.  S.  147. 
Grimm's  Bstate,  36  P.  L.  J.  213 ;  affirmed  in 

Grimm's  Estate,  131  P.  S.  199. 
Oaest  V.  Lo'^er  Merlon  Water  Co.,  6  Montg. 

21 ;  affinned  in  Guest  v.  Lower  Merlon  Water 

Co.,  142  P.  8.  610. 
Ooldln  «.  Lorata,  8  C.  C.  603 ;  affirmed  in  Gal- 

din  V.  Lorah,  141  P.  S.  109. 

H. 

Hagar  v.  Donaldson,  11  C.  C.  262 ;  affirmed  in 

Hagar  v.  Donaldson,  164  P.  S.  242. 
Hagy  V.  Poike,  4  Northam.  67 ;   affirmed  in 

Hagy  V.  Poike,  160  P.  8.  522. 
Hale's  Bstate,  14  C.  C.  220 ;  affirmed  in  Hale's 

Estate,  161  P.  S.  181. 
Hambtlght's  Bstate,  12  Lane.  131 ;  affirmed  in 

Hambright's  EsUte,  169  P.  S.  67. 
Hamilton  Street,  7  Montg.  67;    affirmed  in 

Hamilton  Street,  148  P.  S.  640. 
Hand  v.  Weldner,  2  Lack.  Jur.  78 ;  affirmed 

in  Hand  v.  Weidner,  151  P.  S.  362. 
Hardwlok  v.  Galbralth,  27  W.  N.  C.  673  ;  af- 
firmed in  Hardwick  v.  Galbraith,  147  P.  8. 

333. 
Hartranft's  Bstate,  8  Montg.  81 ;  affirmed  in 

Hartranft's  Estate,  153  P.  8.  630. 
Hawley  v.  Hampton,  9  Montg.  150 ;  affirmed 

in  Hawley  v.  Hampton,  160  P.  S.  18. 
Haws  V.  St.  Paul  Fire  &  Marine  Ins.  Co.,  22 

W.  N.  C.  662 ;  reaffirmed  in  Haws  ».  St.  Paul 

Fire  &  Marine  Ins.  Co.,  130  P.  8.  113. 
Hayes  v.  CoatesvlUe  Opera  Honse  Co.,  8 

C.  C.  637 ;  affirmed  in  Hayes  v.  Coatesville 

Opera  House  Co.,  139  P.  S.  6.16. 
Hays's  Bstate,  41  P.  L.  J.  792;  affirmed  in 

Hays's  Estate,  169  P.  8.  381. 
Hays  r.  Leonard,  10  C.  C.  648;  affinned  in 

Hays  r.  Leonard,  156  P.  8.  474. 
Heany  v.  Schwartz,  8  Montg.  113 ;  affirmed  in 

Heany  v.  Schwartz,  155  P.  8.  154. 
Heffron  «.  Klttanning  Ins.  Co.,  1  Lack.  Jar. 

236;  affirmed  in  Hefiron  v.  Kittanning  Ins. 

Co.,  132  P.  8.  580. 
Heldenwag  «.  Pbiladelplila,  3  Dist.  Rep.  292 ; 

affirmed   in  Heidenwag  «.  Philadelphia,  168 

P.  S.  72. 
Hellman  e.  Lebanon  A  Annvllle  Street  Ry. 

Co.,   10  C.  C.  241;  affirmed  in  Heilman  o. 

Lebanon  ft  Annville  Street  Ry.  Co.,  146  P.  8. 

23. 
Hellman  v.  Lelbert,  1  Northam.  9 ;  affirmed  in 

Leibert's  Appeal,  119  P.  8.  617. 
mok's  Bstate,  8  C.  C.  30 ;  affirmed  in  Hick's 

Estate,  134  P.  8.  507. 
Hiester  v.  Terger,  10  Montg.  166 ;  affirmed  in 

Hiester  «.  Terger,  166  P.  8.  446. 
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Hinchman  e.  Phila.  &  West  Cheater  Tom- 
pike  Road,  5  Del.  414  ;  affirmed  in  Hinchman 

V.  Phila.  &  West  Chester  Turnpike  Road,  160 

P.  S.  160. 
Hirst's  Estate,  28  W.  N.  C.  212 ;  affirmed  in 

Hirst's  Estate,  147  P.  S.  3l0. 
Hodge's  Estate,  46  L.  I.  282 ;  affirmed  in  Lufl- 

berry's  Appeal,  126  P.  S.  513. 
Holland  v.  Klndregeui,  8  Montg.  118;  affirmed 

in  Holland  v.  Kindregan,  165  P.  S.  156. 
Holton   V.  Newcastle   Northern   Ry.   Co., 

8  C.  C.  430  ;  affirmed  in  Holton  v.  Newcastle 

Northern  Ry.  Co.,  138  P.  S.  111. 
Hoopes's  Estate,  12  C.  C.  331;  affirmed  in 

Hoopes's  Estate,  162  P.  S.  106. 
Howard  Street,  24  W.  N.  C.  491 ;  affirmed  m 

Howard  Street,  142  P.  S.  601. 
Howell's  Estate,   10  C.  C.  232;  affirmed  in 

Howell's  Estate,  147  P.  S.  164. 
Hughes  V.  Jones,  4  Montg.  216;  affirmed  in 

Jones  V.  Hughes,  16  Atlan.  849. 
Hoston  V.  Clark,  3  Dist.  Rep.  2 ;  affirmed  in 

Huston  t>.  Clark,  162  P.  S.  436. 


Ihrle's  Estate,  4  Northam.  326;  affirmed  in 

Ihrie's  Estate,  162  P.  S.  360. 
IngersoU's  Estate,  16  C.  C.  10 ;  affirmed  in 

IngersoU's  Estate,  167  P.  S.  636. 
I&qnirer  Printing  Co.  v.  Wehrly,  0  Iianc.  200  ; 

affirmed  in  Inquirer  Printing  Co.  v.  Welirly, 

167  P.  S.  416. 
Irwin's  Estate,  6  C.  C.  682 ;  affirmed  in  Irwm's 

Estate,  133  P.  S.  1. 
Irwin's  Estate,  1  Dist  Rep.  265 ;  affirmed  in 

Irwin's  Estate,  160  P.  S.  82. 


Jadcson  «.  Fozer,  3  Northam.  333 ;  affirmed  in 
Jackson  v.  Fozer,  154  P.  S.  223. 

Jacoba's  Estate,  0  C.  C.  40;  affinned  in 
Jacobs's  Estate,  140  P.  S.  268. 

Jacoby's  Case,  2  York  26  ;  affirmed  in  Jacoby's 
Appeal,  1  Walk.  346. 

Jinks  V.  Lodge,  37  P.  L.  J.  446 ;  affirmed  in 
Jinks  V.  Lodge,  139  P.  S.  414. 

Johnson's  License,  13  C.  C.  584 ;  affirmed  in 
Johnson's  License,  165  P.  S.  316. 

Jolinson  V.  Philadelphia  &  Reading  R.  R.  Co., 
2  Dist.  Rep.  220 ;  affirmed  in  Johnson  v.  Phila- 
delphia &  Reading  R.  R.  Co.,  163  P.  S.  127. 

Johnson  v.  Watson,  10  Lane.  11 ;  affirmed  in 
Johnson  v.  Watson,  157  P.  S.  454. 

Jordan's  Estate,  13  C.  C.  506 ;  affirmed  in  Jor- 
dan's Estate,  161  P.  S.  393. 


K. 

Kane  v.   Moore,  9  Montg.  166 ;  affirmed  in 

Kane  c.  Moore,  167  P.  S.  275. 
Kates's  Estate,  9  C.  C.  569  ;  affirmed  in  Kates's 

Estate,  148  P.  S.  471. 
KeU  V.  Harris,  1  C.  C.  171  ;  affirmed  m  Keil  v. 

Harris,  5  Cent.  866. 
Keller  e.  HestonvlUe,  Mantua  A  Falimount 

Pass.  Ry.  Co.,  1  Dist.  Rep.  197 ;  affirmed  in 

Keller  v.  Hestonville,  Mantua  &  Fairmount 

Pass.  Ry.  Co.,  149  P.  S.  65. 
Kelsey  v.  Church,  4  C.  P.  105 ;  affirmed  in 

Church's  Appeal,  13  Atlan.  760. 
Kemble  v.  Philadelphia,  O.  &  N.  R.  R.  Co., 

46  L.  I.  444 ;  affirmed  in  Kemble  «.  Phila- 
delphia, G.  &  N.  R.  B.  Co.,  140  P.  S.  14. 
Kendlg  v.  Landls,  7  Lane.  217  ;  affirmed  in 

Kendig  v.  Landis,  135  P.  S.  612. 
Kennedy's  Estate,  8  C.  C.  376 ;  affirmed  in 

Kennedy's  Estate,  141  P.  S.  479. 
Kerr's  Estate,  13  C.  C.  431 ;  affirmed  in  Kerr's 

Estate,  159  P.  S.  612. 
Kllle  V.  Reading  Iron  Worlu,  47  L.  I.  464 ; 

affirmed  in  Kille  t>.  Reading  Iron  Works,  141 

P.  S.  440. 
King's  Estate,  47  L.  I.  454  ;  affirmed  in  King's 

Estate,  147  P.  S.  410. 
King's  Estate,  9  Lane.  09  ;  affirmed  in  King's 

Estate,  150  P.  S.  143. 
Klnlke's  Estate,   11  C.  C.  232;  affirmed  in 

Kinike's  Estate,  155  P.  S.  101. 
Knauss's  Estate,  3  C.  C.  684  ;  affirmed  in  Lei- 

bert's  Appeal,  119  P.  S.  626. 
Knight's  Estate,  2  Dist.  Rep.  623 ;  affirmed  hi 

Knight's  Estate,  159  P.  S.  600. 
Knight's  Estate,  14  C.  C.  467;  affirmed  in 

Knight's  Estate,  167  P.  S.  463. 
Knox's  Estate,  37  P.  L.  J.  43;  affirmed  hi 

Knox's  Estate,  131  P.  S.  220. 
Koons  V.  Koons,  6  Kulp  317 ;   affirmed   in 

Koons  V.  Koons,  148  P.  S.  585. 
Kulp  V.  Brant,  9  Montg.  161 ;  affirmed  in  Kulp 

V.  Brant,  162  P.  S.  222. 
Kulp  V.  MoQreevy,  5  Kulp  134;  affirmed  in 

McGreevy  v.  Kulp,  126  P.  S.  07. 

L. 

Lafierty's  Estate,  2  Dist.  Rep.  216 ;  affirmed 

in  LaSerty's  Estate,  164  P.  S.  430. 
Lancaster  County  v.  Lancaster  City,  10  Lane. 

65 ;  affirmed  in  Lancaster  County  «.  Lancaster 

City,  160  P.  S.  411. 
Landmesser's  Estate,  0  Lane.  173 ;  affirmed 

in  Landmesser's  Appeal,  126  P.  S.  116. 
Lane  v.  Nelson,  7  Kulp  286  ;  affirmed  in  Lane 

V.  Nelson,  167  P.  S.  602. 
Lane  v.  White,  24  W.  N.  C.  380 ;  affirmed  in 

Lane  v.  White,  140  P.  S.  99. 


XXIV 


Digitized  by 


Google 


LAN 


AFFIRMED  CASES. 


MAR 


Lang  V.  Penna.   R.   R  Co.,  12  C.   C.  432 ; 

afiSrmed  in  Lang  t.  Penna.   R.   R.  Co.,  154 

P.  S.  342. 
Zaa  Plnms  Borongh  v.  Ghardner,  2  Lack.  Jur. 

28  ;  affirmed  in  La  Plume  Borough  v.  Gardner, 

148  P.  S.  192. 
Iiarkin's  Estate,  4  Del.  133 ;  afiBrmed  in  Lar- 

kin's  Estate,  132  F.  S.  664. 
ItangbUn's  Estate,  30  P.  L.  J.  189;  affirmed 

in  Laugblin's  Estate,  131  P.  S.  333. 
I.aw's  Estate,  47  L.  I.  212  ;  affirmed  in  Law's 

Estate,  140  P.  S.  444. 
Lawall  V.  Lawall,  1  Nortbam.  350 ;  affirmed  in 

Lawall  «.  Lawall,  150  P.  S.  626. 
Laxaxns's   Estate,  6   Kulp   63;    affirmed   in 

Lazarus's  Estate,  142  P.  S.  104. 
LMke  V.  Philadelphia,  10  C.  C.  263;  affirmed 

in  Leake  t>.  Ptiiladelpbia,  150  P.  S.  643. 
I«e's  Estate,  22   W.  N.  C.  45;  affirmed  in 

Lee's  Appeal,  124  P.  S.  74. 
Lennig's  Estate,  31  W.  N.  C.  234 ;  affirmed  in 

Lennig'g  Estate,  154  P.  S.  209. 
Iievls's  Estate,   6    Montg.   178;    affirmed    in 

Levis's  Estate,  140  P.  S.  170. 
Levy's  Estate,  11  C.  C.  266;  affirmed  in  Levy's 

Estate,  153  P.  S.  174. 
Levy's  Estate,  14  C.  C.  120 ;  affirmed  in  Levy's 

Estate,  161  P.  S.  189. 
Lewis's  Estate,    11   C.   C.   561  ;   affirmed  in 

Lewis's  Estate,  162  P.  8.  477. 
Line's  Estate,  3  Northam.  337;  affirmed  in 

Line's  Estate,  166  P.  S.  378. 
Unas  V.  Lines,  2  Northam.  349 ;  affirmed  in 

Lines  v.  Lines,  142  P.  S.  149. 
UUts  Bank  v.  Siple,  10  C.  C.  391 ;  affirmed 

in  Lititz  Bank  v.  Siple,  146  P.  S.  49. 
Lookhart  v.  Craig  Street  Ry.  Co.,  8  C.  C. 

470 ;  affirmed  in  Lockhart  v.  Cr^  Street  Ry. 

Co.,  139  P.  S.  419. 
Loeaer's   Estate,   16  C.   C.  49;  affirmed   in 

Loeser's  EsUte,  167  P.  S.  408. 
Loftas  V.  Fanners'  &  Mechanics'  Nat.  Bank, 

46  L.  I.  46  ;  affirmed  in  Loftus  v.  Farmers'  & 

Mechanics'  Nat.  Bank,  133  P.  S.  97. 
Long  r.  Oirdwood,  28  W.  N.  C.  299 ;  affirmed 

in  Long  v.  Girdwood,  150  P.  S.  413. 
Lucas  v.  Hunter,  11  C.  C.  343;  affirmed  in 

Lucas  V.  Hunter,  153  P.  S.  293. 
Lnxeme  Building  Ass'n  v.  People's  Bank, 

6  Kulp  92 ;  affirmed  in  Luzerne  Building  Ass'n 

V.  People's  Bank,  142  P.  S.  121. 
Lnxeme  Water  Co.  v.  Toby  Creek  Water 

Co.,  6  Kulp  237 ;  affirmed  in  Luzerne  Water 

Co.  9.  Toby  Creek  Water  Co.,  148  P.  S.  668. 

Mc. 

McCandless  o.  Allegheny  Bessemer  Steel 
Co.,  39  P.  L.  J.  299 ;  affirmed  in  McCandless 
V.  Allegheny  Bessemer  Steel  Co.,  152  P.  S.  139. 


McCloskey  «.  Powell,  8  C.  C.  22 ;  affirmed  in 
McCloskey  v.  Powell,  138  P.  S.  383. 

McConomy  v.  Reed,  9  Lane.  65  ;  affirmed  in 
McConomy  v.  Reed,  152  P.  S.  42. 

McCracken  v.  Hambnrger,  8  C.  C.  167 ; 
affirmed  in  McCracken  v.  Hamburger,  130 
P.  S.  326. 

McCnUongh's  WUl,  36  P.  L.  J.  169 ;  affirmed 
in  Keating's  Appeal,  36  P.  L.  J.  283. 

McDonald's  Estate,  36  P.  L.  J.  324 ;  affirmed 
in  McDonald's  Estate,  130  P.  S.  480. 

McEIligott  V.  McCormick,  6  Lane.  76;  af- 
firmed in  McCormick  v.  McEIligott,  127  P.  S. 
230. 

McCtoary's  Estate,  33  P.  L.  J.  404 ;  affirmed 
in  llcGeary's  Appeal,  5  Cent.  862. 

MoOeorge  «.  Harrison  Chemical  Co.,  26  W. 
N.  C.  327 ;  affirmed  in  McGeorge  «.  Harrison 
Chemical  Co.,  141  P.  S.  575. 

McEble  «.  Baston  &  Bethlehem  Transit  Co., 
4  Nortbam.  300 ;  affirmed  in  McHale  v.  Easton 
&  Bethlehem  Transit  Co.,  169  P.  S.  416. 

McMaster  v.  Westchester  Normal  School, 
13  C.  C.  481 ;  affirmed  in  McMaster  v.  West- 
chester Normal  School,  102  P.  S.  260. 

McMoIlen  v.  Stone,  2  York  21 ;  affirmed  in 
Stone  &  McMullen,  10  W.  N.  C.  641. 

McNaughton  v.  Haldeiman,  6  Del.  278; 
affirmed  in  McNaughton  «.  Halderman,  160 
P.  S.  144. 

MoNeilan's  EsUte,  16  C.  C.  46 ;  affirmed  in 
McNeilan's  Estete,  167  P.  S.  473. 

M. 

Blajor's  Estate,  6  Kulp  163 ;  affirmed  in  Major's 
Appeal,  126  P.  S.  109. 

Malone  v.  Philadelphia,  7  C.  C.  613 ;  affirmed 
in  Malone  v.  Philadelphia,  132  P.  S.  209. 

Maneval  v.  Jackson  Township,  9  C.  C.  28 ; 
affirmed  in  Maneval  v.  Jackson  Township,  141 
P.  S.  436. 

Mangan's  Estate,  4  Kulp  140;  affirmed  in 
Mangan's  Appeal,  11  Atlan.  805. 

Markley's  Estate,  6  Montg.  93;  affirmed  in 
Markley's  Estate,  132  P.  S.  352. 

Markley's  Estate,  10  C.  C.  649 ;  affirmed  in 
Markley's  EsUte,  148  P.  S.  538. 

Marlor  v.  Philadelphia,  Wilmington  &  Bal- 
timore R.  R.  Co.,  34  W.  N.  C.  148 ;  affirmed  in 
Marlor  v.  Philadelphia,  Wilmington  &  Balti- 
more R.  R.  Co.,  166  P.  S.  624. 

Marsden's  Estate,  14  C.  C.  602 ;  affirmed  in 
Marsden's  Estate,  166  P.  S.  213. 

Marshall's  EsUte,  37  P.  L.  J.  128  ;  affirmed  in 
Marshall's  Estate,  138  P.  S.  285. 

Martin's  Estate,  46  L.  I.  196  ;  affirmed  in  Mar- 
tin's Estate,  131  P.  S.  638. 

Martin's  Estate,  2  Dist.  Rep.  232 ;  affirmed  in 
Martin's  Estate,  160  P.  S.  32. 
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Maitiiis  «.  Stevens,  1  Northam.  191 ;  affirmed 
in  Stephens  v.  Martins,  23  W.  N.  C.  476. 

Mazet  V.  Pittsburgh,  6  C.  C.  600 ;  affirmed  in 
Mazet  V.  Pittsbuigli,  137  P.  S.  648. 

Mazntle'a  Estate,  46  L.  I.  128 ;  affirmed  in 
Mazurie's  Estate,  132  P.  S.  167. 

Meadvllle  Nat.  Oas  Co.  v.  MeadvUle  Fuel 
Oas  Co.,  1  C.  C.  448 ;  affirmed  in  Meadville 
Fuel  Gas  Co.'s  Appeal,  4  Adan.  733. 

Medarjr  v.  Cathers,  8  Montg.  123 ;  affirmed  in 
Medary  v.  Gathers,  161  P.  S.  87. 

Mercantile  Library  Co.  «.  PbUadelphia,  14 
C.  C.  204  ;  affirmed  in  Mercantile  Library  Co. 
V.  Philadelphia,  161  P.  S.  165. 

Mercer  Home,  3  Lack.  Jar.  367 ;  affirmed  in 
Mercer  Home,  162  P.  S.  232. 

Meaner's  Estate,  1  Northam.  301 ;  affirmed  in 
Geisinger's  Appeal,  1  Mona.  600. 

Miller  V.  Preston,  30  W.  N.  C.  240 ;  affirmed 
in  Miller  v.  Preston,  164  P.  S.  63. 

Miller  r.  Snyder,  6  Lane.  92  ;  affirmed  in  Mil- 
ler V.  Snyder,  133  P.  S.  23. 

Millvale  Borough,  14  C.  C.  79,  82 ;  affirmed  in 
Millvale  Borough,  162  P.  S.  374. 

Mintser'a  Estate,  43  L.  I.  292;  affirmed  in 
Guarantee  Tr.  AS.  D.  Co.'s  Appeal,  9  Allan.  66. 

Moore  v.  Dunn,  10  C.  C.  79 ;  affirmed  in  Moore 
t>.  Dunn,  147  P.  S.  359. 

Moiila  V.  Barnard,  15  W.  N.  C.  70 ;  affirmed  in 
Barnard's  Appeal,  3  Atlan.  764. 

Morrison's  Estate,  37  P.  L.  J.  296 ;  affirmed 
in  Morrison's  Katate,  139  P.  S.  306. 

Monl  V.  Hunter,  1  York  167  ;  affirmed  in  Hun- 
ter V.  Moul,  98  P.  S.  13. 

Mullen  v.  Doyle,  47  L.  L  48 ;  affirmed  in  Mul- 
len V.  Doyle,  147  P.  S.  612. 

Mnrphy  v.  EUis,  11  C.  0.  301 ;  affirmed  in 
Murphy  v.  EUis,  153  P.  S.  133. 

Myers  V.  Esery,  46  L.  I.  606  ;  affirmed  in  Myers 
V.  Esery,  134  P.  S.  177. 

Kaphe's  Estate,  46  L.  L  57;  affirmed  in 
Naphe's  Estate,  134  P.  S.  492. 

Nedy  «.  Bair,  5  York  170;  affirmed  in  Neely 
o.  Bair,  157  P.  S.  417. 

Kelson's  Estate,  9  0.  C.  662  ;  affirmed  in  Nel- 
son's Esute,  147  P.  S.  160. 

Nesbltt  V.  Tomer,  7  Kulp  41 ;  affirmed  in 
Nesbitt  e.  Turner,  165  P.  S.  429. 

Keater  «.  Continental  Brewing  Co.,  12  C.  C. 
417 ;  affirmed  in  Nester  v.  Continental  Brew- 
ing Co.,  161  P.  S.  473. 

Newcastle  Northern  Ry.  Co.  v.  Nemvastle 
&  Shenango  Valley  R.  R.  Co.,  12  C.  C.  71 ; 
affirmed  in  Newcastle  Northern  By.  Co.  v. 
Newcastle  &  Shenango  Valley  R.  R.  Co.,  152 
P.  S.  96. 


Newhard  v.  Penna.  R.  R.  Co.,  8  Montg.  101 ; 

affirmed  in  Newhard  v.  Penna.  R.  R.  Co.,  153 

P.  S.  417. 
Nolde  V.  Madlem,  4  Lane.  347 ;  affirmed  in 

Nolde's  Appeal,  15  Atlan.  777. 
Noxrlstown  v.   Norristown  Pass.  Ry.  Co., 

9  C.  C.  08  ;  affirmed  in  Norristown  v.  Norris- 

town  Pass.  Ry.  Co.,  148  P.  S.  87. 
Norristown  Title,  Trust  &  Safe  Dep.  Co., 

V.  John  Hanoook  Life  Ins.  Co.,  5  Montg. 

83,  6  Ibid.  17  ;  affirmed  in  Norristown  Title, 

Trust  &  Safe  Dep.  Co.  v.  John  Hancock  Life 

Ins.  Co.,  132  P.  S.  385. 
Northampton  County  v.  Easton  Pass.  Ry. 

Co.,  8  C.  C.  442 ;  affirmed  in  Northampton 

County  «.  Easton  Pass.  Ry.  Co.,  148  P.  S.  282. 


o. 

Oberholtser  «.  Hunsberger,  4  Montg.  129; 

affirmed   in   Oberholtzer,    v.   Hunsberger,  1 

Mona.  643. 
O'Hara  v.  ITnited  Brethren  Mnt.  Aid  Soc, 

6  Kulp  464;  affirmed  in  O'Hara  v.  United 

Brethren  Mut  Aid  Soc,  134  P.  S.  417. 
Old's  Estate,  8  Lane.  329 ;  affirmed  in  Old's 

Estate,  150  P.  S.  620. 
Oliver's  Estate,  24  W.  N.  C.  139 ;  affirmed  in 

OUver's  Estate,  136  P.  S.  43. 
Ott  V.   Sweatman,  16  C.  C.  97 ;  affirmed  in 

Ott  V.  Sweatman,  166  P.  S.  217. 
Overseers  of  Cascade  v.  Overseers  of  Lewis, 

11  C.  C.  282  ;  affirmed  in  Overseers  of  Cascade 

V.  Overseers  of  Lewis,  148  P.  S.  333. 
Owen's  Case,  8  C.  C.  468 ;  affirmed  in  Owen's 

Case,  140  P.  S.  665. 


Palo  Alto  Road,  13  C.  C.  637 ;  affirmed  in 
Palo  Alto  Road,  160  P.  S.  104. 

Patrick's  Estate,  40  P.  L.  J.  261 ;  affirmed  in 
Patrick's  Estate,  162  P.  S.  175. 

Patton  V.  Philadelphia  Traction  Co.,  26 
W.  N.  C.  642  ;  affirmed  in  Patton  v.  Philadel- 
phia Traction  Co.,  132  P.  S.  76. 

Paul  «.  Long,  1  Northam.  105 ;  affirmed  in  Long 
V.  Paul,  127  P.  S.  466. 

Paxson  «.  Nields,  48  L.  I.  59 ;  affirmed  in  Pax- 
son  V.  Nields,  137  P.  S.  385. 

Peirce  c.  Hubbard,  10  C.  C.  63 ;  affirmed  in 
Peirce  v.  Hubbard,  162  P.  S.  18. 

Pennsburg  Borough,  3  Montg.  187 ;  affirmed 
in  Pennsburg  Borough,  11  Cent  842. 

Penna.  Co.  for  Ins.  on  L.  A  O.  A.  «.  Phila., 
O't'n  &  Norristown  R.  R.  Co.,  11  C.  C. 
482 ;  affirmed  in  Penna.  Co.  for  Ins.  on  L.  & 
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6.  A.  V.  Fhna.,  G't*n,  &  Norristown  R.  R. 
Ck>.,  163  P.  s.  lao. 
Pennsylvania  R.  R  Co.  e.  I>tiiican,  111  F.  S. 

362 ;   afOrmed  in  PennsylTania  R.  R.  Co.  v. 

Dnncan,  129  P.  S.  181. 
Pamaylvania  R.  R.  Co.  v.  PbUadelphla  Belt 

Une  R.  R.  Co.,  10  C.  C.  625;  afiSrmed  in 

Pennsylvania  R.  R.  Co.  v.  Philadelphia  Belt 

Line  R.  R.  Co.,  149  P.  S.  218. 
Poople's  Mat.  Fire  Ins.  Co.  v.  Orofi,  11  C.  C. 

586 ;  affirmed  in  People's  Mut.  Fire  Ins.  Co. 

V.  Groff,  154  P.  S.  200. 
Pepper's  Eatate,  11   C.  C.  267;    affirmed  in 

Pepper's  Estate,  164  P.  S.  331. 
Pepper's  Estate,  2  Dist.  Rep.  611 ;  affirmed  in 

Pepper's  Estate,  169  P.  S.  508. 
Perth  Amboy  Terra-cotta  Co.  t>.  Ardmore 

'Woodworking  Co.,  3  Montg.  115;  affirmed 

in  Perth  Amboy  Terra-cotta  Co.'s  Appeal,  124 

P.  S.  367. 
Perxy  v.  Pennsylvania    Schnylkill    Valley 

R.  R  Co. ,  3  Montg.  43 ;  affirmed  in  Perry's 

Appeal,  13  Atlan.  66. 
Perry   County   «.  Troatman,  8   C.  C.  427; 

affirmed  in  Perry  County  v.  Troutman,  144 

P.  S.  361. 
FbUadelphla  v.  Ball,  48  L.  I.  34 ;  affirmed  in 

Philadelphia  v.  Ball,  147  P.  S.  243. 
PbOadelphla  v.  Citizens'  Pass.  Ry.  Co.,  10 

0.  C.  16 ;  affirmed  in  Philadelphia  v.  Citizens' 

Pass.  Ry.  Co.,  151  P.  S.  128. 
Philadelplila  v.  Hlester,  48  L.  I.  4 ;  affirmed 

in  Philadelphia  v.  Hiester,  142  P.  S.  39. 
Philadelphia  v.  Iiadles'  United  Aid  Society, 

1  Dist.  Rep.  249 ;  affirmed  in  Philadelphia  o. 

I.adies'  United  Aid  Society,  154  P.  S.  12. 
Philadelplila  v.  Martin,  45  L.  I.  64 ;  affirmed 

in  Philadelphia  v.  Martin,  125  P.  S.  683. 
nUadelphia  v.  Odd  FeUows'  Ass'n,  15  C.  C. 

609 ;  affirmed  in  Philadelphia  v.  Odd  Fellows' 

HaU  Ass'n,  168  P.  S.  105. 
Philadelphia  r.  Pennsylvania  Hospital,  8  C. 

C.  72 ;  affirmed  in  Philadelphia  v.  Pennsyl- 
vania Hospital,  134  P.  S.  171. 
Philadelphia   v.   Spring    Gharden   Farmers' 

Market  Co.,  30  W.  N.  C.  21;   affirmed  in 

Philadelphia  v.  Spring  Garden  Farmers'  Mar- 
ket Co.,  164  P.  S.  03. 
Philadelphia    «.  Thirteenth    A    Fifteenth 

StreeU  Pass.  Ry.  Co.,  16  C.  C.  20;  affirmed 

in  Philadelphia  v.  Thirteenth  and  Fifteenth 

Streets  Pass.  Ry.  Co.,  36  W.  N.  C.  428. 
PbOadelphla  e.  Westminster  Cemetery  Co., 

34  W.  N.  C.  17 ;    affirmed  in  Philadelphia  v. 

Westminster  Cemetery  Co.,  162  P.  S.  105. 
Pbmips  V.  Henry,  10  Montg.  9;  affirmed  in 

Phillipe  V.  Henry,  160  P.  S.  24. 
Pierce  e.  Cleland,  1  Lack.  Jar.  186 ;  affirmed 

in  Pierce  v.  Cleland,  133  P.  S.  189. 


Plerie  «.  Philadelphia,  47  L.  L  164 ;  affirmed 

in  Pierie  e.  Philadelphia,  139  P.  S.  673. 
Pine  Street,  2  York  6 ;  affirmed  in  Pine  Street, 

2  York  49. 
Pitcher  V.  People's  Street  Ry.  Co.,  2  Lack. 

Jur.  87 ;  affirmed  in  Pitcher  v.  People's  Street 

Ry.  Co.,  154  P.  S.  560. 
Pittsburgh  r.  Coyle,  41  P.  L.  J.  362 ;  affirmed 

in  Pittsburgh  v.  Coyle,  166  P.  S.  61. 
Pittsburgh  V.  Logan,  14  C.  C.  458 ;  affirmed  in 

Pittsburgh  v.  Logan,  165  P.  S.  616. 
Pittsburgh  &  West  End  Pass.  Ry.  Co.  «. 

Point  Bridge  Co.,  39  P.  L.  J.  367 ;  affirmed 

in  Pittsburgh   &  West  End  Pass.   Ry.   Co., 

V.  Point  Bridge  Co.,  166  P.  S.  37. 
Piatt  V.  Johnson,  16  C.  C.  587 ;  affirmed  in 

Piatt  V.  Johnson,  168  P.  S.  47. 
Potter's  Field,  In  re,  8  York  145 ;  affirmed  in 

York  School  District's  Appeal,  169  P.  S.  70. 
Potts  V.  Quaker  City  Elevated  R.  R.  Co.,  12 

C.  C.  593 ;  affirmed  in  Potts  v.  Quaker  City 

Elevated  R.  R.  Co.,  161  P.  S.  396. 
Pottstown  Borough   Extension,   1    Montg. 

180;  afSrmed  in  Pottstown  Borough  Exten- 
sion, 117  P.  S.  638. 
Powell  V.  Blair,  7  C.  C.  492 ;  affirmed  in  Powell 

V.  Blair,  133  P.  S.  650. 
Provident  Ufe  and  Tmst  Co.  v.  Fiss,  48 

L.  L  44;  affirming  Provident  Life  &  Trust 

Co.  V.  Fiss.  147  P.  S.  232. 
Purvis  V.  Ross,  12  C.  C.  193 ;  affirmed  in  Pur- 
vis V.  Ross,  158  P.  S.  20. 
Putnam  Nail  Co.  v.  Dulaney,  8  C.  C.  595; 

affirmed  in  Putnam  Nail  Co.  v.  Dulaney,  140 

P.  S.  206. 


E. 


Raeder's  Lunacy,  7  Kulp  275;  affirmed  in 
Raeder's  Lunacy,  167  P.  S.  697. 

Rahn  Township  v.  Tamaqua  A  Lansford  St. 
Ry.  Co.,  4  Dist.  Rep.  29;  affirmed  in  Rahn 
Township  r.  Tamaqua  &  Lansford  St.  Ry. 
Co.,  167  P.  S.  84. 

WanHnii  v.  Fraukford,  S.  A  P.  Pass.  Ry.  Co., 
47  L.  I.  164;  affirmed  in  Randall  ti.  Frank- 
ford,  S.  &  P.  R.  R.  Co.,  189  P.  S.  464. 

Ranb  v.  Van  Horn,  7  C.  C.  102 ;  affirmed  in 
Raub  V.  Van  Horn,  133  P.  S.  673. 

Read  v.  St.  Ambrose  Church,  6  C.  C.  76; 
affirmed  in  Read  v.  St.  Ambrose  Church,  137 
P.  S.  320. 

Reap  V.  Battle,  6  Kulp  423 ;  affirmed  in  Reap 
V.  BatUe,  165  P.  S.  266. 

Reece  v.  Haymaker, '42  P.  L.  J.  74;  affirmed 
in  Reece  v.  Haymaker,  264  P.  S.  675. 

Rehfoss  V.  Moore,  47  L.  I.  36;  affirmed  in 
Rehfuss  V.  Moore,  134  P.  S.  462. 
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BeUf  s   Estate,  22  W.  N.  C.  62 ;    affirmed  in 

KeifE's  Appeal,  124  P.  S.  145. 
Reliibart  v.  South  Baaton,  1  Northam.  220 ;  af- 
firmed in  Reinhart  v.  South  Easton,  4  Atlan.  532. 
Bbodes's   Estate,  43   L.  I.  58;  affirmed  in 

Thompson's  Appeal,  13  Atian.  962. 
Rhodes' B  Estate,  20  W.  N.  C.  233;  affirmed 

in  Bhodes's  Estate,  147  P.  S.  227. 
Richardson's  Estate,  6  C.  C.  663 ;  affirmed  in 

Kichardson's  Estate,  132  P.  S.  292. 
Rickert  v.  Stephens,  2  Northam.  117;  affirmed 

in  Rickert  v.  Stephens,  133  P.  S.  637. 
Road  in  Bethlehem,  2  L.  I.  265;  affirmed  In 

Schweitzer's  Appeal,  7  Cent.  031. 
Roberta  v.  Sharp,  33  W.  N.  C.  524 ;  affirmed 

in  Roberts  v.  Sharp,  101  P.  S.  185. 
Rogers's  Estate,  3  Northam.  217 ;  affirmed  in 

Rogers's  Estate,  154  P.  S.  217.     . 
Rothschild  c.  Pittsburgh  A  State  Iilne  R.  R. 

Co.,  1  C.  C.  620  ;  affirmed  in  Pittsburgh   & 

State  Line  R.  R.  Co.'s  Appeal,  4  Cent.  107. 
Rowan's  Estate,  6  C.  C.  461 ;   affirmed  in 

Rowan's  Estate,  132  P.  S.  299. 


s. 

Saake  o.  Domer,  3  Dist.  Rep.  170 ;  affirmed  in 

Saake  v.  Domer,  167  P.  S.  301. 
Saeger  v.  Runk,  3  Northam.  13 ;  affirmed  in 

Saeger  v.  Runk,  148  P.  S.  77. 
Schofleld's  Estate,  15  C.  C.  70 ;  affirmed  in 

Schofield's  Estate,  167  P.  S.  479. 
Soranton  v.  Thomas,  2  Lack.  Jur.  1 ;  affirmed 

In  Soranton  v.  Thomas,  141  P.  S.  1. 
Soranton  School  Dist.  v.  Simpson,  1  Lack. 

Jur.  165 ;  affirmed  in  Scranton  School  Dist.  v. 

Simpson,  133  P.  S.  202. 
Seagrove  Building  &  Loan  Ass'n  v.  Stockton, 

9  C.  C.  593 ;  affirmed  in  Seagrove  Building  & 

Loan  Ass'n  v.  Stockton,  148  P.  S.  146. 
Selser's  Estate,  7  C.  C.  417 ;  affirmed  in  Selser's 

Esute,  141  P.  S.  529. 
Shaaber  v.  Reading,  7  C.  C.  230 ;  affirmed  in 

Shaaber  v.  Reading,  133  P.  S.  643. 
Shafer's  Estate,  1  Northam.  153  ;  affirmed  in 

Shafer's  Appeal,  106  P.  8.  49. 
Shaier  v.  Mcllhaney,  12  C.  C.  27 ;  affirmed  in 

Shafer  v.  Mcllhaney,  164  P.  S.  68. 
Shafer  v.  Senseman,  1  Northam.  389  ;  affirmed 

in  Shafer  v.  Senseman,  125  P.  S.  810. 
Shatters  v.  Ladd,  8  C.  C.  528;  affirmed  in 

Shatters  v.  Ladd,  141  P.  S.  349. 
Sharon  Hill  Borough,  4  Del.  252  ;  affirmed  in 

Sharon  Hill  Borough,  140  P.  S.  260. 
Shaub  V.  Iianoaster,  10  Lane.  225 ;  affirmed  in 

Shaub  V.  Lancaster,  156  P.  S.  362. 
Sheehan  v.  Philadelphia  &  Reading  R.  R. 

Co.,  16  C.  C.  200  ;  affirmed  in  Sheehan  v. 


Philadelphia  &  Reading  R.  R.  Co.,  100  P.  S. 

354. 
Shehan's  Estate,  37  P.  L.  J.  .397  ;  affirmed  in 

Sbehan's  Estate,  139  P.  S.  168. 
Sherry  v.  Sheppard,  12  C.  C.  168  ;  affirmed  in 

Comm'th  v.  Jenks,  154  P.  S.  368. 
Siegfried's  Estate,  1  Northam.  49 ;  affirmed  in 

Halsey's  Appeal,  120  P.  S.  209. 
Silverthom's  Estate,  2  C.  C.  393 ;  affirmed  in 

Thompson's  Appeal,  11  Atlan.  455. 
Simes's  Estate,  44  L.  I.  36  ;  affirmed  in  Simes's 

Appeal,  12  Atlan.  87. 
Simon's  Estate,   12  C.   C.  617;   affirmed  in 

Simon's  Estate,  165  P.  S.  216. 
Singer  Sewing  Machine  Co.  v.  Cope,  6  Lane 

286 ;  affirmed  in  Cope  «.  Singer  Sewing  Machine 

Co.,  1  Mona.  650. 
Slegel  V.  Herbine,  10  C.  C.  347  ;  affirmed  in 

Slegel  V.  Lauer,  148  P.  S.  236. 
Sloan's   Estate,   14  C.   C.  359;    affirmed  in 

Sloan's  Estate,  161  P.  S.  237. 
Smith's   Estate,  8   C.   C.  323;    affirmed  in 

Smith's  Estate,  140  P.  S.  344. 
Smith  V.  Cohn,  11  Lane.  103 ;  affirmed  in  Smith 

V.  Cohn,  170  P.  S.  132. 
Smith  V.  Ervln,  15  C.  C.  32 ;  affirmed  in  Smith 

«.  Ervin,  168  P.  S.  271. 
Smith  V.  Reading  City  Pass.  By.  Co.,   13 

C.  C.  49 ;  affirmed  in  Smith  v.  Reading  City 

Pass.  Ry.  Co.,  156  P.  S.  6. 
Bonder's  Estate,  15  C.  C.  286 ;  affirmed  in 

Souder's  Estate,  169  P.  S.  239. 
Souder  v.   Columbia  Nat.  Bank,  10  Lane. 

217 ;   affirmed  in  Souder  v.   Columbia  Nat. 

Bank,  166  P.  S.  374. 
South  Chester  Borough  v.  Glarland,  5  Del. 

305 ;  affirmed  in  South  Chester  Borough  v. 

Garland,  162  P.  S.  91. 
Stahl  0.  Penna.  R.  R.  Co.,  12  C.  C.  375 ;  af- 
firmed in  Stahl  v.  Penna.  R.  R.  Co.,  155  P.  S. 

309. 
Steele  v.  Northampton  County,  1  Northam. 

407 ;  affirmed  in  Northampton  County  v.  Steele, 

1  Mona.  582. 
Steinmetz's  Estate,  16  C.  C.  269 ;  affirmed  in 

Steinmetz's  Estate,  168  P.  S.  171,  176. 
Stevens's  Estate,  11  Lane.  129,  137  ;  affirmed 

in  Stevens's  Estate,  164  P.  S.  209,  216. 
Stevenson  v.  Fox,  45  L.  L  379;  affirmed  in 

Stevenson  v.  Fox,  125  P.  S.  568. 
Stewart's  Estate,  46  L.  L  184;  affirmed  in 

Seagrave's  Appeal,  126  P.  S.  362. 
Stewart's  Estate,  1  Lack.  Jur.  225 ;  affirmed 

in  Stewart's  Estate,  137  P.  S.  687. 
St.  Mary's  Oas  Co.  v.  Elk  County,  15  C.  C. 

41 1  ;  affirmed  in  St.  Mary's  Gas  Co.  v.  Elk 

County,  168  P.  S.  401. 
Stooker  v.  Hatter,  2  Northam.  53  ;  affirmed  in 

Stocker  t>.  Hutter,  134  P.  S.  19. 
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Stoog'a   Estate,   9  Montg.   186;    affirmed  in 

Stong's  Estate,  160  P.  S.  13. 
Strange  r.  Aaatin,  7  C.  C.  128 ;  affirmed  in 

Strange  v.  Austin,  1.34  P.  S.  96. 
Stranb  v.  Pittsburgh,  38  P.  L.  J.  89 ;  affirmed 

in  138  P.  S.  356. 
Stranas's  Estate,   14  C.  C.  693 ;  affirmed  in 

Stratiss's  Estate,  36  W.  N.  C.  374. 
Stiiewlg's  Estate,  8  York  98;    affirmed  in 

Striewig'8  Estate,  169  P.  S.  61. 
Satherland  v.  Ross,  6  Montg.  203 ;  affirmed  in 

Sutherland  v.  Ross,  140  P.  S.  379. 
Sutton  V.  Morgan,  41  P.  L.  J.  47  ;  affirmed  in 

Sutton  V.  Morgan,  158  P.  S.  204. 
Sweltaer'a  Estate,  9  C.  C.  49 ;   affirmed  in 

Sweitzer's  Estote,  142  P.  S.  641. 


TaUman's  'Will,  9  C.  C.  367  ;  affirmed  in  Tall- 
man's  Estate,  148  P.  S.  286. 

Tamaqua  A  Iiansford  St.  Ry.  Co.  v.  Inter- 
Coonty  St.  Ry.  Co.,  4  Dist.  Rep.  20;  af- 
firmed in  Tamaqua  &  Lansford  St.  Ry.  Co.  v. 
Inter-County  St.  Ry.  Co.,  167  P.  S.  91. 

Tanney  v.  Tanney,  41  P.  L.  J.  43 ;  affirmed  in 
Tanney  t>.  Tanney,  169  P.  S.  277. 

Teacle's  Estate,  6  C.  C.  663  ;  affirmed  in  Tea- 
cle's  Estate,  132  P.  S.  533. 

Thropp  V.  Richardson,  6  Montg.  20  ;  affirmed 
in  Thropp  v.  Richardson,  182  P.  S.  399. 

Tiit  o.  Quaker  City  Bank,  8  C.  C.  606  ;  affirmed 
iQ  Tift  r.  Quaker  City  Bank,  141  P.  S.  550. 

ntlow's  Estate,  11  C.  C.  626 ;  affirmed  in  Tit^ 
low's  Estate,  163  P.  S.  36. 

Tompkins  o.  Meiriman,  6  Kulp  648 ;  affirmed 
in  Tompkins  v.  Merriman,  166  P.  S.  440. 

Transoe's  Estate,  7  Montg.  360;  affirmed  in 
Transue's  Estate,  141  P.  S.  170. 

Tnbbs's  Estate,  7  Kulp  223;  affirmed  in 
Tubbs's  Estate,  161  P.  S.  252. 

Tnnls  V.  Hestonvllle,  Mantua  &  Fairmonnt 
Pass.  Ry.  Co.,  11  C.  C.  460,  462  ;  affirmed  in 
Tunis  V.  Hestonville,  Mantua  &  Falrmount 
Pass.  Ry.  Co.,  149  P.  S.  70. 

Tomer  e.  Wairen,  6  Del.  240,  297  ;  affirmed  in 
Turner  r.  Warren,  160  P.  S.  336. 

Twelfth  Street  Market  Co.  v.  Phlla.  & 
Reading  Terminal  R.  R.  Co.,  10  C.  C.  25 ; 
affirmed  in  Twelfth  Street  Market  Co.  v.  Phil- 
adelphia &  Reading  Terminal  R.  R.  Co.,  142 
P.  S.  580. 


u. 

ITImer  v.  Ryan,  46  L.  1. 168 ;  affirmed  in  Ulmer 
V.  Ryan,  27  W.  N.  C.  26. 


Unangst  v.  Ooodyear  Mfg.  Co.,  2  Northam. 
90 ;  affirmed  in  Unangst  v.  Goodyear  Mfg. 
Co.,  141  P.  8.  127. 


Y. 

Van  Haagen  Soap  Co.'s  Estate,  8C.  C.  84; 

affirmed  in  Van  Haagen  Soap  Co.'s  Estate,  141 

P.  S.  214. 
Volkenand  v.  Drum,  6  Kulp  519 ;  affirmed  in 

Volkenand  o.  Drum,  164  P.  S.  616. 


w. 

'Waobter  v.  Phcenlx  Asanr.  Co.,  46  L.  1. 448 ; 

affirmed  in  Waohter  v.  Phoenix  Assur.  Co.,  132 

P.  S.  428. 
'Waesoh's  Estate,  14  C.  C.  387  ;  affirmed  in 

Waesch's  Estate,  166  P.  S.  204. 
'Wain's   Eatate,    12  C.   C.   385;    affirmed  in 

Wain's  Estate,  166  P.  S.  194. 
Walton  V.  Bryn  Mawr  Hotel  Co.,  8  Montg. 

206  ;  affirmed  in  Walton  v.  Biyn  Mawr  Hotel 

Co.,  160  P.  S.  3. 
'Warren  Oas  Light  Co.  v.  Pennsylvania  Oas 

Co.,  13  C.  C.  310 ;  affirmed  in  Warren  Gas 

Light  Co.  V.  Pennsylvania  Gas  Co.,  161  P.  S. 

610. 
'Warwick  Iron  Co.  v.  Morton,  7  Montg.  87 ; 

afBrmed  in  Warwick  Iron  Co.  v.  Morton,  148 

P.  S.  72. 
Waslilngton  Street,  6  C.  C.  816 ;  affirmed  in 

Washington  Street,  132  P.  S.  257. 
Watta's  Eatate,  14  C.  C.  035;    affirmed   in 

Watte's  Estate,  36  W.  N.  C.  369. 
Weikel  V.  Lower  Providence  Live  Stock 

Ins.   Co.,  3   Montg.   207,  211  ;    affirmed  in 

Lower  Providence  Live  Stock  Ins.  Co.  v.  Wei- 
kel, 13  Atlan.  82. 
Weiler's  Estate,   12  Lane.  123;    affirmed  in 

Weiler's  Estate,  169  P.  S.  66. 
'WeUs's  Estate,  45  L.  I.  44;  affirmed  in  NeU- 

son's  Appeal,  13  Atlan.  943. 
'West   Branch  Lwnberman's   Exchange  t>. 

Fisher,    11    C.   C.   828;    affirmed    in    West 

Branch   Lumberman's  Exchange  v.   Fisher, 

150  P.  S.  475. 
'Wheelen  t>.  Phllllpa,  47  L.  I.  416 ;  affirmed  in 

Wheelen  v.  PhilUps,  140  P.  S.  33. 
'Whitby  V.  Duffy,   7  Lane.  201 ;    affirmed  in 

Whitby  V.  Duffy,  135  P.  S.  620. 
'Whlte'a  EaUte,  23  W.  N.  C.  316  ;  affirmed  in 

White's  Estate,  132  P.  S.  17. 
'Whlte'a  Estate,  2  Dist.  Rep.  207  ;  affirmed  in 

White's  Estate,  163  P.  S.  388. 
'Whitecar'a  Eatate,  10  C.  C.  448 ;  affirmed  in 

Whltecar's  Estate,  147  P.  S.  868. 
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Wbltmore  e.  DwelUng  House  Ins.  Co.,  2 
Lack.  Jar.  46 ;  afiBrmed  in  Whitmore  e.  Dwell- 
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ABANDOFMENT. 

See  Debtob  and  Cbeditob,  VI. :  Eject- 
MKNT,  II. :  JxTRY,  VII. :  Laxdlobs  ajstd 
Tks AN T,  II. :  TmBEB :  Tubnpikes. 

1.  Where  no  step  was  taken  in  the 
cause  until  fourteen  years  after  the  ser- 
vice of  the  summons,  when  a  declaration 
was  filed,  it  was  held,  that  the  cause  must 
be  regarded  aa  abandoned,  and  upon  mo- 
tion of  defendant  the  declaration  was 
quashed  and  a  judgment  of  nolle  prosequi 
was  entered  against  the  plaintiff;  and 
this,  notwithstanding  the  omission  of  the 
defendant  to  enter  such  a  judgment  upon 
praecipe.  Waring  v.  Pennsylvania  R.  B. 
Co.,  16  C.  C.  66;  s.  c.  42  P.  L.  J.  269. 

2.  Where  a  bill  in  equity  has  been 
ordered  by  the  court  to  be  dismissed,  but 
no  formal  decree  has  been  entered,  after 
the  lapse  of  twelve  years,  the  plaintiff 
will  be  regarded  as  having  abandoned  the 
suit,  and  there  being  no  suit  pending  a 
bill  of  revivor  will  be  set  aside  on  mo- 
tion. HubheU  v.  Lankenau,  3  Dist.  Bep. 
743. 

3.  Where  a  submission  of  partnership 
disputes  has  been  regularly  revoked  by 
one  of  the  parties  before  the  award  is 
made  or  filed,  the  fact  that  the  revok- 
ing party  subsequently  deposited  certain 
moneys  collected  by  him  in  a  bank  desig- 
nated in  the  agreement  for  arbitration, 
does  not  show  that  he  has  abandoned  his 
revocation  of  the  submission.  McKenna 
V.  Lyle,  155  P.  8.  599. 


4.  The  public  may  abandon  a  street 
or  alley  dedicated  to  public  use,  and  the 
acceptance  of  another  in  place  of  the 
original  is  conclusive  proof  of  such  aban- 
donment ;  adverse  possession  for  twenty- 
one  years  by  an  adjoining  owner  of  half 
a  road  or  alley  abandoned  by  the  public 
will  give  title  as  against  the  original 
owner  or  grantor  of  said  road  or  alley. 
Flicies  Estate,  6  Kulp  329. 

5.  Upon  the  abandonment  of  proceed- 
ings to  condemn  lands  for  a  lateral  rail- 
road, under  the  act  6  April  1869 
(Brightly's  Purdon  1821),  the  plaintiff, 
will  be  ordered  to  pay  the  counsel  fees 
of  the  defendant.  Marshall  v.  Orove,  10 
C.  C.  532. 

6.  That  a  constable  who  had  made  a 
levy,  on  learning  of  a  subsequent  execu- 
tion in  the  hands  of  the  sheriff,  handed 
his  writ  to  the  sheriff  and  permitted  the 
latter  to  sell,  does  not  constitute  an 
abandonment  of  the  first  levy,  and  will 
not  postpone  it  on  distribution.  Miller 
V.  Getx,  135  P.  S.  558. 

7.  Where  a  sheriff's  interpleader  is 
awarded  and  a  bond  is  filed  by  the 
claimant,  the  latter  is  entitled  to  the  pos- 
session, but  such  possession  is  subject  to 
the  lien  of  the  execution,  and  where  the 
levy  is  subsequently  abandoned,  all  pro- 
ceedings founded  thereon  fall  with  it, 
and  the  claimant,  if  he  desires  to  obtain 
possession,  must  bring  replevin ;  in  such 
an  action  he  cannot  recover  until  he  has 
given  proof  of  his  title,  and  the  fact  that 
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he  gave  bond  in  the  interpleader  proceed- 
ings is  not  of  itself  sufficient  to  entitle 
him  to  recover.  Passavant  v.  Oummey, 
32  W.  N.  C.  217. 

a  If  a  person  with  a  right  under  con- 
tract with  the  owner,  to  remove  timber  at 
so  much  per  foot,  abandons  the  job,  a 
subsequent  purchaser  from  the  owner  is 
not  liable  if  he  removes  and  converts  the 
timber.  iShort'y.  Messenger,  126  P.  S. 
637. 

9.  "Where  a  building  contract  provided 
that  retained  percentages  should  not  be 
paid  until  the  contract  should  be  com- 
pleted according  to  the  specifications, 
and  before  the  contract  was  completed 
the  contractors  abandoned  the  work,  and 
the  owners  paid  all  the  subsequent  wages 
and  supply  bills  under  the  supervision  of 
one  of  the  contractors ;  it  was  held,  that 
an  attachment  execution  would  not  lie  on 
the  part  of  a  judgment  creditor  of  the 
contractors  to  recover  from  the  owners 
the  retained  percentages.  American  For- 
cite  Powder  Mfg.  Co.  v.  MdUme,  166  P.  S. 
289. 

10.  Where  the  defendant  i^eed  in 
writing  to  pay  to  the  plaintiff  fiye  dollars 
per  month  for  five  years,  if  the  plaintiff's 
son  failed  to  make  such  payment,  and  on 
the  same  day  the  plaintiff  agreed  in  writ- 
ing, in  consideration  of  her  son  promising 
to  pay  defendant  a  balance  of  liquor  bill 
owing  by  plaintiff,  to  relinquish  all  claims 
which  she  had  against  defendant,  and  the 
first  contract  remained  in  the  plaintiff's 
possession,  and  there  was  evidence  that 
payments  were  made  upon  it;  it  was 
held,  to  be  for  the  jury  to  determine 
whether  it  was  the  intention  of  the  parties 
to  abandon  the  first  agreement.  Richard- 
son V.  Moyer,  166  P.  S.  174. 

11.  Where  the  plaintiff  brought  suit 
against  the  promotor  of  a  corporation  and 
sought  to  rescind  a  contract  for  sub- 
scription, and  it  appeared  that  the  plain- 
tiff had  directed  the  defendant  to  sell  the 
stock  at  a  certain  price,  and  that  the  plain- 
tiff had  also  given  a  proxy  to  vote  his 
stock,  and  that  he  had  attended  and  par- 
ticipated in  the  business  of  a  stockholders' 


meeting ;  it  was  heid,  that  such  acts  were 
prima  facie  acts  of  ownership  inconsistent 
with  the  demand  for  rescission,  and  that 
the  jury  might  infer  from  them  an  acqui- 
escence in  the  defendant's  refusal  and  an 
abandonment  or  waiver  of  such  demand. 
Jessop  v.  Ivory,  168  P.  S.  71. 

12.  Where  a  decedent  died  in  1872  and 
a  codicil  which  bequeathed  a  legacy  to 
the  petitioner  was  finally  established  in 
1890;  and  upon  a  petition  for  an  order 
on  the  executors  and  devisees  of  real 
estate  to  pay  the  legacy,  the  defendants 
answered  that  there  were  no  assets,  and 
that  the  devisees  held  the  real  estate 
since  1864  under  articles  of  agreement 
then  executed  with  the  decedent,  but 
it  was  not  shown  that  any  payments 
had  been  made  under  the  agreement  or 
that  the  same  had  been  enforced;  the 
court  held,  that  the  agreement  should  be 
considered  as  having  been  abandoned  by 
the  parties,  and  that  the  statute  of  limitar- 
tions  woidd  not  bar  a  recovery  of  the 
legacy.     Wilson's  Estate,  10  Lane.  105. 

13.  Where  a  township  has  acquired  an 
easement  to  flow  water  over  certain  land, 
whether  by  grant  or  prescription,  more 
than  a  mere  non-user  for  three  years  is 
required  to  destroy  it;  so,  it  is  not  within 
the  power  of  one  supervisor  to  grant  a 
surrender  of  it.  Eshleman  v.  Martio 
Township,  162  P.  S.  68. 

14.  A  defendant  in  an  attachment  exe- 
cution who  has  claimed  his  three  hundred 
dollars  exemption  but  afterwards  assigned 
it  for  the  benefit  of  creditors,  cannot  re- 
claim it  on  the  ground  that  his  assign- 
ment was  illegal;  such  an  assignment 
will  be  considered  as  an  abandonment  of 
his  claim  even  though  the  assignees  with- 
draw their  claim  to  it.  Oood^s  Estate,  8 
Lane.  345. 

15.  The  defendant  agreed  to  accept  the 
lease  of  an  ore  mine.  The  plaintiff  agreed 
to  give  him  possession  as  soon  as  he  ob- 
tained it,  and  to  tender  him  a  good  and 
sufficient  marketable  title ;  held,  that  per- 
formance by  the  plaintiff  should  be  ten- 
dered in  a  reasonable  time.  That  a  delay 
by  plaintiff  of  four  years  and  eight  months 
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to  take  steps  to  obtain  possession  (the 
value  becoming  deteriorated  in  the  mean- 
time) was  unreasonable  and  evidence  of 
abandonment,  and  that  the  defendant 
was  not  bound  to  accept  the  lease.  Kille 
V.  Reading  Iron  Works,  141  P.  S.  440; 
aflBjming  s.  c.  47  L.  1. 464. 

IS.  Where  lessees  under  a  lease  dated 
March  1,  1876,  agreed  to  go  upon  the 
premises  and  operate  for  oil  within  forty 
days,  but  they  did  not  take  possession  or 
cany  out  their  agreement;  and  after- 
wards they  sunk  a  test  well  near  the 
demised  premises  which  they  abandoned, 
and  no  further  development  was  made 
until  December  1889;  it  was  held,  that 
the  action  of  the  lessees  amounted  in  law 
to  an  abandonment  of  any  right  under 
the  lease.  Bamhart  v.  Lockwood,  152 
P.  S.  82. 

17.  A  vested  title  cannot  ordinarily  be 
lost  by  abandonment  in  a  less  time  than 
that  fixed  by  the  statute  of  limitations, 
unless  there  is  satisfactory  proof  of  an 
intention  to  abandon;  where,  however, 
an.  oil  lease  contains  a  grant  of  a  right  to 
mine  for  and  remove  oil,  for  twenty  years 
at  a  certain  royalty,  the  right  of  the  lessee 
is  to  explore  for  and  determine  the  exist- 
ence of  oil  upon  the  land,  and  if  none  is 
found,  such  right  ceases  when  the  explo- 
rations are  finished  and  the  lot  abandoned. 
Venture  OU  Co.  v.  FretU,  152  P.  S.  461 ; 
McNish  V.  Stone,  152  P.  S.  467,  note. 
See  May  v.  Hazlewood  OU  Co.,  152  P.  S. 
518. 

1&  In  ejectment  to  recover  possession 
of  land,  brought  by  the  lessee  of  an  oil 
lease  against  other  parties  claiming  under 
the  same  lessor,  where  the  defendants 
claimed  that  the  plaintiffs  had  abandoned 
their  rights  under  their  lease,  but  this 
wa£  denied  by  the  plaintiff  in  their  ab- 
stract of  title ;  it  was  held,  that  the 
question  of  abandonment  was  for  the 
jury,  and  it  was  further  held,  that,  as 
against  any  but  the  grantor,  an  abandon- 
ment could  not  be  complete  until  the 
statutory  period  of  limitation  or  the  end 
of  the  term  granted  and  possession  might 
be  resumed  by  the  graatee  at  any  time 


previous.    Bartley  v.  Phillips,  165  P.  S. 
325. 

19.  Where  a  railroad  company  con- 
demns land,  it  has  a  right  to  make  pro- 
vision for  its  future  as  well  as  its  present 
needs,  and  non-user  of  a  portion  of  the 
land  for  certain  purposes  cannot  be  held 
to  be  an  abandonment ;  adverse  possession 
against  the  company  cannot  be  established 
by  proof  of  mere  detached  occupation  of 
the  property  by  different  people,  none  of 
whom  held  under  the  paper  title  under 
which  the  property  was  claimed.  Pitts- 
burgh, Fort  Wayne  &  Chicago  R.  R.  Co.  v. 
Peet,  152  P.  S.  488. 

20.  One  railroad  company  has  no  power 
to  raise  a  question  as  to  the  abandonment 
of  forfeiture  of  another  railroad  com- 
pany's location;  such  a  question  is  for 
the  commonwealth  alone.  Pittsburgh} 
Virginia  &  Charleston  Ry.  Co.  v.  Pitts- 
burgh, Cannonsburgh  &  State  Line  Ry.  Co., 
159  P.  S.  331. 

21.  A  delay  of  five  years  ■  and  two 
months  in  building  a  branch  railroad 
after  its  location  is  not  evidence  of  its 
abandonment  by  mere  lapse  of  time. 
The  act  22  March  1871  (Brightly's  Pur- 
don  412),  does  not  apply  to  railroad  com- 
panies. Pittsburgh,  Virginia  &  Charleston 
Ry.  Co.  V.  Pittsburgh,  Cannonsburgh  & 
State  Line  Ry.  Co.,  159  P.  S.  331. 

22.  Where  a  turnpike  company  is  au- 
thorized by  an  act  of  assembly  to  purchase 
the  road  and  franchises  of  a  passenger 
railway  company  and  is  invested  with 
the  like  powers,  privileges,  and  immuni- 
ties as  the  railroad  company,  but  with 
authority  to  remove  the  tracks,  the  turn- 
pike company  may  after  the  expiration 
of  twenty-seven  years  rebuild  and  operate 
the  railroad;  a  removal  of  the  rails  and 
a  sale  of  the  cars  and  property  in  pursu- 
ance of  an  express  legislative  authority 
raises  no  implication  of  abandonment,  or 
other  disability  as  to  the  future  exercise 
of  the  franchises.  Einchman  v.  Philadel- 
phia &  West  Chester  Turnpike  Road,  160 
P.  S.  150;  affirming  s.  c.  5  Del.  414. 

23.  In  a  proceeding  under  the  act  10 
June  1893  (Brightly's  Purdon  426),  for. 
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the  termination  of  an  easement  which 
has  been  abandoned  by  a  corporation 
possessing  the  right  of  eminent  domain 
where  it  appears  that  there  are  no  facts 
in  dispute,  the  court  will  not  frame  an 
issue  requiring  the  intervention  of  a  jury. 
Delaware  &  Hvdaon  Canal  Co.  v.  Oenet, 
169  P.  S.  343;  affirming  s.  o.  16  C.  C.  216. 

ABATEMENT. 

H    Plea  to  the  jurisdiction. 
ni.  Disability  of  parties. 
IV.  Misnomer. 
V.  Non-joinder. 
YI.  Death  of  parties. 
VII.  Former  action  pending, 
(a)  When  pleadable. 
(6)  When  not  pleadable. 

(c)  Of  the  plea  of  lis  pendens. 

(d)  In  criminal  proceedings. 
Vni.  Pleading. 

IX.  Practice. 

n.  Plea  to  the  jurisdictioii. 

1.  Upon  a  rule  to  open  a  judgment 
where  it  appears  that  there  was  no  ser- 
vice of  the  writ,  the  court  wUl  not  set 
aside  the  return  of  service,  but  will  open 
the  judgment,  and  permit  the  defendant 
to  file  a  plea  in  abatement  to  the  jurisdic- 
tion.   Keyes  v.  Moorhead,  11  C.  C.  43. 

2.  Where  a  defendant  seeks  to  object 
to  the  jurisdiction  of  the  court  over  its 
person,  the  proper  practice  is  to  file  an 
appearance  de  bene  ease  and  a  plea  in 
abatement  to  the  jurisdiction.  McConkey 
V.  Peach  Bottom  Slate  Co.,  14  C.  C. 
614. 

3.  Where  a  plea  in  abatement  for  want 
of  jurisdiction  and  a  plea  in  bar  are  filed 
together,  expressly  reserving  all  benefit 
and  advantage  of  the  plea  in  abatement, 
the  filing  of  the  plea  in  bar  will  not  be 
held  to  be  a  waiver  of  the  plea  in  abate- 
ment. McCotikey  v.  Peach  Bottom  Slate 
Co.,  14  C.  C.  614. 
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m.  Disability  of  parties. 

4.  The  holder  of  a  check  cannot  main- 
tain an  action  in  his  own  name  against 
the  drawee;  and  this,  though  the  check 
was  for  the  entire  balance  due  the  drawer. 
Maginn  v.  Dollar  Savings  Bank,  131  P.  S. 
362. 

5.  Where  the  sureties  on  a  bond  given 
by  a  railroad  company  to  secui'e  land 
damages,  intervened  in  the  condemnation 
proceedings,  they  will  not  be  permitted 
to  defend  on  the  ground  that  the  dissolu- 
tion of  the  railroad  company  prior  to 
the  condemnation  proceedings  abated  the 
action  against  the  principal  and  dis- 
charged the  surety.  Keller  v.  Harris- 
burg  &  Potomac  E.  B.  Co.,  161  P.  S. 
504. 

IV.  Misnomer. 

6.  The  misnaming  of  the  township  in 
the  praecipe  and  writ  in  ejectment  may  be 
taken  advantage  of  by  plea  of  not  guilty ; 
a  plea  in  abatement  is  not  necessary. 
Doubt  was  expressed  whether  a  plea  in 
abatement  is  admissible  at  all  in  eject- 
ment.   Stimmel  v.  Miller,  8  C.  C.  128. 

V.  Non-joinder. 

7.  Where  an  unincorporated  associa- 
tion was  sued  before  a  magistrate  and 
only  one.  member  thereof  was  served 
with  the  summons,  it  was  held,  that 
the  magistrate  should  have  admitted 
a  plea  in  abatement  setting  forth  the 
names  and  residences  of  the  members 
not  served,  and  issue  should  have  been 
joined  thereon  if  the  plea  was  disputed. 
Rivers  v.  Fame  Lodge,  11  C.  C.  241. 

VI.  Death  of  parties. 

a  Where  an  action  is  brought  for  per- 
sonal injuries  and  the  plaintiff  dies  be- 
fore the  case  is  called  for  trial,  the 
executors  or  administrators  of  the  de- 
ceased may,  under  the  act  15  April  1861 
(Brightly's  Purdon  65)  be  substituted  as 
plaintiffs  and  prosecute  the  suit  to  final 
judgment.    That  act  is  not  repealed  by 
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the  act  26  April  1855  (Brightly's  Purdon 
1603),  the  purpose  of  which  was  simply 
to  designate  the  persons  who,  in  connec- 
tion with  the  widow,  should  be  entitled 
to  a  right  of  action  where  no  suit  had 
already  been  brought  by  the  decedent. 
Birch  V.  Pitts.  Cin.  Chicago  &  St.  L.  Ry. 
Co.,  165  P.  S.  339. 

9.  Upon  the  death  of  a  plaintiff  in 
ejectment,  his  heirs  may  either  adopt 
the  pending  action  or  ignore  it  and  in- 
stitute a  suit  in  their  own  name.  Beitz 
V.  Thomas,  13  C.  C.  316. 

la  In  an  action  of  trespass  vi  et  armis 
against  several  defendants  where  one  of 
them  dies,  his  executor  cannot  be  brought 
upon  the  record  by  scire  facias  and  sub- 
stituted in  place  of  the  decedent,  but  the 
plaintiff  may  pursue  the  executor  in  an 
independent  action.  CoweU  v.  Pitcher, 
13  C.  C.  583. 

U.  An  action  of  trespass  to  recover 
damages  for  the  killing  of  plaintiffs 
husband  in  a  fight  will  abate  upon  the 
death  of  the  defendant  prior  to  judg- 
ment.    Weiss  V.  Hunaicker,  14  C.  C.  398. 


Vn.  Fonner  action  pending. 

(a)  When  pleadable. 

12.  A  plea  of  lis  pendens  is  a  good  plea 
in  abatement  to  a  bill  in  equity.  Penn^ 
sylvania  Co.  for  Ins.  on  Lives  and  Chant- 
ing Annuities  v.  Philadelphia  National 
Batik,  14  C.  C.  193 ;  s.  c.  33  W.  N.  C. 
525. 

la  Where  a  foreign  attachment  was 
dissolved  because  the  plaintiff  failed  to 
file  an  affidavit  showing  his  cause  of 
action,  and  the  suit  was  then  discon- 
tinued and  the  costs  other  than  the  coun- 
sel fees  of  the  garnishee  were  paid,  it  was 
held,  that  a  second  attachment  against 
the  same  property  would  be  stayed  until 
the  garnishee's  fees  in  the  first  attach- 
ment were  paid.  Jackson  v.  Thomson, 
9  Montg.  28. 

14.  Where  the  costs  of  a  previous  non- 
suit had  not  been  paid,  it  was  held,  that 
the  plea   of  the   non-suit  to  a  second 


action  was  a  good  plea  of  lis  pendens. 
Fitzpatrick  v.  Riley,  163  P.  S.  65. 

15.  A  claimant  against  a  decedent's 
estate  may  withdraw  his  claim  before 
the  auditor  and  bring  his  action  at  law, 
but  where  the  fact  of  such  withdrawal  is 
not  established,  his  action  at  law  will 
be  non-suited.  Kreckel  v.  McCullagh,  12 
Lane.  179. 

16.  It  is  a  good  affidavit  of  defence 
that  the  claim  for  which  suit  is  brought 
had  been  used  by  the  plaintiff  as  a  set- 
off in  another  action  between  the  same 
parties  in  which  the  plaintiff  was  defend- 
ant. Pennsylvania  R.  R.  Co.  v.  Daven- 
pmt,  164  P.  S.  •  111.  See  Baugh  v. 
MUchdl,  166  P.  S.  677. 

(fr)  When  not  pleadable. 

17.  The  pendency  of  a  common  law 
action  does  not  oust  the  jurisdiction  of 
the  orphans'  court  as  to  a  claim  made 
before  it  against  a  decedent's  estate. 
Outh's  Appeal,  2  Cent  767. 

la  A  bill  to  enjoin  the  collection  of  a 
judgment  is  barred  by  the  pendency  of 
proceedings  to  open  the  judgment  in  the 
courts  of  another  county.  SmUh  v.  Kam- 
merer,  152  P.  S.  98. 

19.  A  writ  of  account  render  in  the  usual 
form  will  not  be  quashed  on  the  ground 
of  the  pendency  of  a  previous  action  in 
another  court,  in  which  previous  action 
the  writ  had  been  quashed  because  not  in 
the  usual  form.  Clarke  v.  BaUou,  12  C. 
C.  369;  8.  c.  1  Dist.  Rep.  430. 

20.  In  an  action  brought  by  a  defend- 
ant in  an  attachment  against  the  gar- 
nishee, the  pending  attachment  cannot  be 
pleaded  in  abatement  or  in  bar  of  the 
action;  but  the  court  will  mould  the 
judgment  and  control  the  execution  so 
that  the  garnishee's  rights  shall  be  pro- 
tected. Datz  V.  Chambers,  14  C.  C. 
643. 

21.  A  replevin  may  be  maintained  not- 
withstanding the  pendency  of  a  previous 
replevin  for  the  same  property  brought 
by  the  defendant  against  a  third  person. 
Conner  v.  Riehl,  11  Lane.  338. 
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(c)   Of  the  plea  of  lis  pendens. 

22.  A  plea  of  former  suit  pending  must 
allege  that  the  case  is  the  same,  the 
parties  the  same,  and  the  rights  asserted 
and  the  relief  prayed  for  are  the  same ; 
and  where  the  truth  of  the  plea  can  be 
ascertained  by  an  inspection  of  the  rec- 
ord, the  court  will  determine  the  ques- 
tion without  a  reference.  Harrisburg  v. 
Harrisburg  City  Pass.  Ry.  Co.,  1  Dist. 
Rep.  192. 

23.  Whether  another  action  is  pending 
either  at  law  or  in  equity  is  pleadable 
only  in  bar  or  abatement  of  the  suit;  the 
merits  of  such  a  plea  cannot  be  deter- 
mined upon  a  motion  to  dissolve  an  attach- 
ment under  the  act  17  March  1869,  in 
advance  of  trial.  Meyers  v.  RoMch,  4 
Northam.  360. 

24.  Where  a  defendant  in  foreign  at- 
tachment has  entered  an  appearance  to 
the  attachment  and  he  wishes  to  raise  the 
question  that  the  writ  was  issued  for 
the  same  cause  of  action  for  which  a 
former  suit  is  pending,  he  should  rule  the 
plaintiff  to  file  a  declaration  and  then 
plead  in  abatement  that  the  former  action 
was  for  the  same  indebtedness.  SchaU  v. 
BuOedge,  1  York  33. 

25.  A  plea  that  a  prior  suit  still  pend- 
ing was  brought  against  the  plaintiff 
before  a  justice  in  which  the  plaintiff's 
claim  might  have  been  set  off,  is  not  a 
plea  of  abatement,  but  is  essentially  a 
plea  in  bar.  Felpd  v.  Hershour,  128  P. 
S.  687. 

26.  A  judgment  will  be  opened  where 
it  appears  that  an  appeal  from  a  justice's 
judgment  on  the  same  instrument  is  pend- 
ing, and  that  the  defendant  has  complied 
with  the  conditions  of  the  bond.  Rosso 
V.  Maresco,  1  Lack.  Jur.  414. 

27.  Where  a  guardian  loaned  his  ward's 
money  in  good  faith  to  a  solvent  manu- 
facturing company  of  which  the  guardian 
was  a  member,  and  solely  with  the  intent 
to  obtain  a  good  rate  of  interest  for  the 
benefit  of  the  ward's  estate ;  it  was  held, 
that  the  ward  was  not  entitled  to  claim  a 
share  of  the  profits  without  submitting  to 


a  like  share  of  the  losses,  and  where  the 
guardian  was  charged  with  a  share  of  the 
profits  earned  by  his  ward's  money  each 
year,  it  was  not  error  to  allow  him  a 
credit  of  one-third  of  such  profits  as  a 
compensation  for  his  services.  SmaWs 
Estate,  144  P.  S.  293.  Where,  pending 
proceedings  in  the  orphans'  court,  the 
ward  filed  a  bill  in  equity  against  the 
company  for  discovery  and  an  account  of 
profits ;  it  was  held,  that  the  bill  against 
the  members  of  the  company  other  than 
the  guardian  was  demurrable  for  want  of 
equity,  and  the  orphans'  court  having  ex- 
clusive jurisdiction  of  the  guardian's  ac- 
counts, the  proceeding  pending  thereon 
was  a  bar  to  the  bill  against  the  guardian. 
Rau  V.  SmaU,  144  P.  S.  304. 

28.  It  was  not  decided  whether  the  act 
15  June  1871  (Brightly's  Purdon  1843) 
makes  the  indexing  of  a  bill  in  equity, 
record  notice  from  the  commencement  of 
the  action.  Duff  v.  McDonough,  156 
P.  S.  10. 

(d)  In  criminal  proceedings. 

29.  A  defendant  can  be  held  on  two  or 
more  indictments  at  the  same  time  for  the 
same  offence,  and  a  pendency  of  one  will 
not  bar  proceedings  on  the  other ;  he  has 
a  right,  however,  to  have  the  bill  first 
found  disposed  of  before  pleading  to  the 
second,  but  if  he  contents  himself  with  a 
motion  to  quash  the  second  bill  and  is 
then  tried  and  convicted  thereunder,  the 
pendency  of  the  first  bill  is  no  ground  for 
a  new  trial.  Commonwealth  v.  Norria,  9 
Montg.  143. 

Vm.  Pleading. 

Sa  A  plea  in  abatement  must  be  put 
in  not  later  than  the  term  next  succeed- 
ing that  to  which  the  writ  was  issued  or 
the  declaration  filed.  Stimmel  v.  Miller, 
8  C.  C.  128. 

31.  A  participation  in  the  choice  of 
arbitrators  is  a  waiver  of  a  right  to  a 
plea  in  abatement.     Ibid. 

32.  Where  a  former  recovery  is  pleaded 
in  abatement  and  there  is  also  a  plea  of 
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the  general  issne,  the  case  should  not  be 
put  on  the  trial  list  vintil  the  special  plea 
has  been  either  replied  to  or  stricken  off. 
Amheim  v.  JDye  Works,  36  W.  N.  C.  32. 

3a  A  plea  in  abatement  will  be 
stricken  off  only  when  irregular  in 
form  or  out  of  time ;  if  regular  in  form 
but  not  good  in  substance,  it  will  not 
be  stricken  off  but  will  be  disallowed. 
Harriaburg  v.  Harrisburg  City  Pass.  By. 
Co.,  1  Dist.  Kep.  192. 

IZ.  Practice. 

34.  A  plaintiff  cannot  take  judgment 
for  want  of  an  affidavit  of  defence, 
pending  a  plea  in  abatement.  Hummel 
T.  Myert,  26  W.  N.  C.  279. 


ABDUCTION. 

See  Cbiiiinai.  Law,  yXYvll, 

ABORTION. 

See  Cbimutai.  Law,  XXVII. 

ABScoimnrG  debtors. 

See  Attachment. 

ACCEPTANCE. 

See  Bills  of  Exchanob. 

ACCESSION. 

See  Chattels,  III. 

ACCESSORIES. 

See  Cbiminal  Law,  LXI. 

ACCIDENT  INSURANCE. 

See  Insubakce,  IV. 

ACCOMPLICES. 

See  CimairAL    Law,    XVII.  (g): 
dekce,  XXTX.  (Ji). 


ACCORD  AND  SATISFACTION. 

See  Debtor  and  Creditob,  V. 

ACCOUNT. 

See  Pabtnebship. 

1.  On  the  taking  of  an  account  as  to 
the  value  of  a  partnership  interest,  sold 
to  plaintiffs  at  a  sheriff's  sale,  an  inven- 
tory of  stock  taken  just  before  the  sale, 
proved  only  by  the  testimony  of  a  wit- 
ness who  found  it  in  the  partnership,  safe 
two  years  after  the  sale,  is  inadmissible. 
Crawford  v.  Shriver,  139  P.  S.  239. 

2.  Where  two  agricultural  societies 
agreed  to  hold  a  joint  fair,  and  the  treas- 
urer of  one  society  sued  the  treasurer  of 
the  other  to  recover  half  the  net  proceeds 
of  the  same;  it  was  held  to  be  a  good 
affidavit  of  defence  that  there  had  never 
been  a  settlement  of  accounts  between 
the  two  societies,  that  the  defendant  was 
not  a  party  to  the  contract,  and  that  he 
had  received  the  moneys  as  treasurer  of 
his  own  society  and  had  paid  them  out 
in  accordance  with  the  rules  of,  and  as 
directed  by,  that  society.  Pennsylvania 
State  AgricuUurtd  Society  v.  Jermyn,  167 
P.  S.  369. 

ACCOUNT  RENDER. 


1.  A  writ  of  foreign  attachment  may 
issue  in  an  action  of  account  render. 
Philadelphia  &  Beading  B.  B.  Co.  v. 
Snowdon,  166  P.  S.  236. 

Z  Where  a  proceeding  in  account 
render  was  begun  by  foreign  attachment, 
the  court  made  absolute  a  rule  permit- 
ting an  amendment  of  the  form  of  action, 
and  allowing  the  plaintiff  to  file  a  bill 
in  equity  with  the  same  effect  as  if  the 
original  proceeding  had  been  begun  in 
equity.     Crowe  v.  Davis,  33  W.  N.  C.  662. 

3.  Upon  an  agreement  between  two 
firms  that  one  should  take  a  contract, 
and  each  should  do  portions  of  the  work 
and  to  share  the  profits  equally ;  it  was 
En-  held,  that  upon  its  breach,  the  plaintiff 
might  maintain  assumpsit  for  damages, 
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and  was  not  compelled  to  resort  to  ac- 
count render  or  to  a  bill  in  equity  for  an 
accounting  under  a  partnership  relation. 
Canfield  v.  Johnson,  144  P.  S.  61. 

4.  In  account  render  by  the  principal 
against  the  executor  of  an  attorney,  a 
statement  of  the  attorney's  accounts  re- 
lating to  his  client's  business  in  his  own 
handwriting  is  admissible  for  the  plain- 
tiff, and  it  need  not  be  shown  to  have 
been  communicated  by  the  attorney  to 
the  plaintiff  or  his  agent.  Johnston  v. 
McCain,  145  P.  S.  531. 

5.  A  partnership  having  been  dissolved 
by  the  death  of  a  partner  for  six  yeajs, 
the  statute  of  limitations  is  a  bar  to  an 
action  of  account  render  by  the  represent- 
atives of  the  deceased  partner.  OvMin  v. 
Lorah,  141  P.  S.  109;  aflBirming  s.  c.  8 
C.  C.  503. 

6.  Assumpsit  lies  for  the  balance  of 
an  account  where  the  only  work  for  the 
jury  is  to  add  the  debit  and  credit  sides 
of  the  account  and  strike  the  balance; 
in  such  a  case  it  is  not  necessary  to  bring 
account  render  or  to  file  a  bill  in  equity. 
Bichey  v.  Hathaway,  149  P.  S.  207. 

7.  Where  the  defendant  was  the  son-in- 
law  of  the  testatrix,  and  was  employed 
by  her  as  an  agent,  and  it  appeared  that 
he  made  statements  at  regular  intervals 
to  her  and  paid  the  balances  due,  and 
that  she  was  entirely  satisfied  with  them ; 
it  was  held,  that  no  action  would  lie  by 
her  executor  for  an  accoimt.  Bitterling 
V.  Keipler,  160  P.  S.  1. 

e.  Each  tenant  in  common  has  an  equal 
right  to  the  possession  of  the  whole,  and 
one  can  only  maintain  an  action  of  ac- 
count at  common  law  against  his  com- 
panion, in  the  case  where  he  has  expressly 
constituted  him  his  bailiff.  Kennedy's 
Estate,  1  Lack.  L.  N.  135. 

9.  A  writ  of  account  render  will  not 
be  quashed  upon  motion  on  the  groimd 
that  the  defendant  is  thereby  summoned 
to  answer  two  individuals  without  any 
community  of  interest  appearing  between 
them.  Clarke  v.  BaMou,  12  C.  C.  369; 
8.  c.  1  Dist.  Rep.  430. 

10.  A  writ  of  account  render  in  the 
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usual  form  will  not  be  quashed  on  the 
ground  of  the  pendency  of  a  previous 
action  in  another  court,  in  which  previous 
action  the  writ  had  been  quashed  because 
not  in  the  usual  form.  Clarice  v.  BaUou, 
12  C.  C.  349;  s.  c.  1  Dist.  Rep.  430. 

ACCOUNT  STATED. 

1.  In  a  siut  upon  an  account  stated 
signed  by  the  defendant,  it  is  suf&cient 
to  allege  that  an  investigation  showed 
an  indebtedness  to  the  defendant,  setting 
forth  the  items  from  which  the  error  in 
the  account  arose.  Teller  v.  Sommer,  132 
P.  S.  33. 

Z  If  an  alleged  settlement  be  attacked, 
it  is  admissible  to  prove  the  several 
items  claimed  to  have  been  included  in 
it.    Mead  v.  White,  8  Atlan.  913. 

3.  An  account  stated,  though  not  ad- 
missible in  evidence  as  a  set-off,  because 
barred  by  the  statute  of  limitations,  was 
held  to  be  admissible  as  evidence  from 
which  a  presumption  of  payment  of  the 
plaintiff's  claim  might  be  inferred.  MoT' 
rison  v.  Collins,  127  P.  S.  28. 

4.  In  a  suit  for  a  balance  found  in  fa- 
vor of  the  plaintiff  by  the  settlement  of  a 
partnership  account,  such  settlement  ac- 
quiesced in  for  years  is  conclusive  unless 
it  clearly  be  shown,  and  this  within  a 
reasonable  time,  that  a  mistake  was  corn* 
mitted.     Vamer's  Appeal,  16  Atlan.  98. 

5.  Laches  may  be  imputed  to  an  execu- 
tor or  a  trustee:  where  an  executor  re- 
ceived an  account  of  the  settlement  of  a 
partnership  transaction  in  which  his  tes- 
tator, was  interested  and  he  made  no  ob- 
jection thereto  for  more  than  five  years; 
it  was  heUd,  that  he  was  estopped  by  his 
own  laches  from  afterwards  disputing 
the  correctness  of  the  account ;  and  this, 
though  the  period  of  limitation  had  not 
expired.  Seybert  v.  Bobinson,  13  C.  C. 
198  8.  c.  32  W.  N.  C.  200. 

6.  Where  a  collecting  bank  received  a 
check  for  collection  through  the  clearing 
house  upon  a  Friday  and  the  check  would 
have  been  paid  if  it  had  been  sent  to  the 
clearing  house  on  Saturday,  but  it  was 
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not  so  sent  until  Monday,  when  it  was 
returned  dishonored,  when  the  assistant 
cashier  of  the  collecting  bank  sent  the 
check  back  to  the  plaintiff  with  a  full 
statement  of  what  had  been  done,  and 
the  accounts  between  the  plaintiff  and 
defendant  were  then  adjusted  and  the 
defendant  continued  to  act  as  plaintiff's 
clearing  house  a^ent  for  four  years  more ; 
it  was  held,  in  an  action  for  the  loss, 
brought  nearly  six  years  after  the  orig- 
inal transaction  by  plaintiff's  assignee 
for  creditors,  that  the  defendant  was  en- 
titled to  go  to  the  jury  on  a  question  of 
the  authority  of  the  assistant  cashier  and 
a  subsequent  ratification  of  his  act  and  of 
the  binding  effect  of  a  settlement  made 
and  acquiesced  in  for  such  a  length  of 
time.  Farmers'  and  Mechanics'  Bank  v. 
TTiird  National  Bank,  165  P.  S.  500. 

7.  In  an  action  to  recover  a  balance 
alleged  to  be  due  under  a  settlement  of 
mutual  accounts  between  the  plaintiff's 
assignor  and  the  defendant,  where  the 
defendant  denied  the  alleged  settlement 
and  offered  evidence  that  after  the  assign- 
ment he  had  made  a  settlement  with  the 
assignee  and  that  a  balance  was  found 
due  to  the  defendant;  it  was  hdd,  that 
the  case  was  for  the  jury.  Fdty  v. 
Dtaven,  166  P.  S.  640. 

ACCRETIOir. 

See  EivEBs  axd  Wateb-Coubses. 

ACCUMULATION. 

See  Uses  akd  Trusts,  n.  (6). 

ACKNOWLEDGMENT. 
See  DxEo,  IV. :  Limitation  VI.  (c) : 

MOBTGAOE,  IV. 

ACQUIESCBNCB. 

See  Estoppel. 

ACTION. 

No  light  of  action  upon  a  contract  lies 
by  a  stranger  to  it;  where  one  railroad 
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company  leased  another  for  a  certain 
number  of  years  and  covenanted  to  nm 
the  road  and  apply  the  surplus  to  the 
payment  of  coupons  of  certain  mortgage 
bonds  previously  issued  by  the  lessor, 
and  if  such  surplus  was  not  sufficient, 
then  to  advance  money  to  buy  the  said 
coupons  and  hold  them  as  security  for 
such  advances;  it  was  held,  that  this 
did  not  constitute  a  contract  of  guar- 
anty and  that  the  holder  of  such  bonds 
or  coupons  had  no  right  of  action 
thereon.  Freeman  v.  Pennsylvania  R.  B. 
Co.,  3  Dist.  Rep.  733. 

ADJOURNMENT. 

See  Justice's  Courts,  V.:  Practice, 

xvn. 

ADMINISTRATION. 

See   Conflict    op    Laws:    Executors 
AND  Administrators. 

ADMISSIONS,  DECLARATIONS 
AND  CONFESSIONS. 

See  Evidence,  XXIX. 

ADMISSIONS   IN  PLEADING. 

See  Evidence,  XXVIII. 

ADOPTION. 

See  Decedents'  Estates  :  Infant,  I.  ((Q. 

ADULTERATION. 

See  Markets:  Milk. 

ADULTERY. 

See  Criminal  Law,  XXXIII. :  Husband 
AND  Wife,  XI. 

ADVANCEMENTS. 

See  Decedents'  Estates,  VIII, 


ADVANCES. 

See  Mortgage. 
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ADVERSE  POSSESSION. 

See  Easements:   Limitation,  V. 

ADVICE  OF   COUNSEL. 

See  Attorneys  :    Malicious  Prosecu- 
tion. 

AFFIDAVIT  OF  DEFENCE. 

See  Practice,  V. 

AGE. 

See  Evidence,  XXX.  (d). 

AGENCY. 

See  Bailment,  VIII. :  Evidence,   XX., 
XXX. :  Insurance  :  Factors. 

I.  Proof  of  agency. 
II.  Authority  of  ^ents. 

(o)   General  principles. 

(b)  Brokers. 

(c)  Insurance  agents. 

(d)  Revocation  of  authority. 

III.  Ratification. 

IV.  Rights  of  agents. 

V.  Responsibilities  of  agents. 

VI.  Rights  of  principals. 

VII.  Rights  of  principal  against  agent. 

VIII.  Liabilities  of  principals. 

IX.  Compensation  of  agents. 

I.  Proof  of  agency. 

1.  The  authority  of  an  agent  cannot  be 
proved  by  his  declarations.  Mclnnes  v. 
Rittenkouse,  1  Mona.  657 ;  s.  c.  16  Atlan. 
818 ;  Kaufman  v.  National  Transit  Co.,  2 
Mona.  36. 

2.  Upon  the  trial  of  a  scire  facias  sur 
mortgage,  statements  of  a  conveyancer 
who  negotiated  the  loan  and  embezzled 
the  fund  that  he  was  acting  as  agent  for 
the  mortgagee,  are  not  admissible  to 
establish  such  agency.  Pepper  v.  Cairns, 
133  P.  S.  114 ;  s.  c.  25  W.  N.  C.  662. 

3.  Where  an  agreement  is  signed  by 
one  party  and  accepted  by  the  agent  of 
the  other  party,  who  acted  in  the  transac- 


tion, it  binds  the  latter  though  not  signed 
by  him.  Cowan  v.  Watkins,  1  Lack.  Jur. 
129. 

4.  Where  a  lease  executed  by  the 
lessor's  agent,  and  acquiesced  in  by  the 
principal,  provided  that  the  buildings 
erected  by  the  lessee  should  be  paid  for 
by  the  lessor  at  a  price  to  be  determined 
by  arbitrators,  it  was  not  necessary  that 
the  gent's  authority  should  be  in  writing. 
Dietz  V.  Lamb,  5  Kulp  264. 

5.  Continuous  acts  performed  by  an 
alleged  agent  in  and  about  the  business 
of  his  alleged  principals,  and  their  rec- 
ognition of  such  acts,  are  evidence  from 
which  an  agency  may  be  inferred.  The 
Odorilla  v.  Baizley,  128  P.  S.  283. 

6.  A  company  who  accepts  the  benefit 
of  a  contract  cannot  repudiate  the  author- 
ity of  the  agent  who  made  it.  Siemens 
Regenerative  Gas-Lamp  Co.  v.  Horstmann, 
24  W.  N.  C.  396 ;  s.  c.  16  Atlan.  490. 

7.  The  real  owner  of  a  property  and 
business  who  permits  another  to  hold 
himself  out  as  the  ostensible  owner,  is 
estopped  from  denying  the  authority  of 
such  agent.  McCracken  v.  Hamburger,  8 
C.  C.  167 ;  aJGEirmed  in  139  P.  S.  326. 

a  One  who  told  his  son  that  if  a 
petition  for  macadamizing  a  street  was 
presented,  to  sign  it,  who  was  told  by  his 
son  that  he  had  signed  it,  and  who  failed 
to  disavow  his  son's  act,  is  estopped  from 
afterwards  setting  up  his  son's  want  of 
authority  to  sign.  Brown  v.  Philadelphia., 
5  Cent  699. 

9.  Authority  by  a  son  to  execute  for 
his  father  a  release  of  liens  will  not  be 
inferred  from  the  execution  of  other  re- 
leases upon  payment  in  cash.  Corr  v. 
Greenfield,  134  P.  S.  503.  See  Deacon  v. 
Greenfield,  141  P.  S.  467. 

10.  The  question  of  the  authority  of 
the  maker's  business  manager  to  sign  his 
name  to  the  note  in  suit,  or  whether  it 
was  subsequently  ratified,  was  properly 
submitted  to  the  jury.  Watson  v.  Lukins, 
126  P.  S.  630. 

11.  Upon  the  trial  of  a  scire  facias  sur 
mortgage  the  question  whether  an  embez- 
zling conveyancer  was  acting  as  agent  for 
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the  mortgagee  or  mortgagor  waa,  under 
the  evidence,  properly  submitted  to  the 
jury.  Sergeant  v.  Martin,  133  P.  S.  122 ; 
8.  c.  25  W.  N.  C.  565 ;  Sergeant  v.  Aberle, 
134  P.  S.  613;  s.  o.  26  W.  N.  C.  87. 

12.  Where  the  plaintiffs  were  manu- 
facturers in  Chicago,  and  shipped  oleo- 
margarine to  the  defendant  at  factory 
prices  in  the  city  of  Chicago  less  five  per 
cent,  defendant  paying  freight  at  Pitts- 
burgh, the  point  of  delivery,  and  to  receive 
for  his  services  whatever  price  he  could 
obtain  above  the  bill  price  and  freight; 
it  was  held,  that  the  contract  was  one  of 
sale  and  not  of  agency,  and  the  price  was 
recoverable  from  the  defendant  in  this 
state,  notwithstanding  the  prohibitory 
provisions  of  the  act  21  May  1885 
(Brightly's  Purdon  1621).  Braunn  v. 
KeaUy,  146  P.  S.  619. 

13.  Where  the  defendants  agreed  to 
consign  all  lumber  which  they  manufact- 
ured to  the  plaintiffs  as  their  sole  agents 
for  sale  thereof,  the  said  agreement  to 
continue  so  long  as  the  defendants  trading 

as  the Lumber  Company  or  under  any 

other  name  should  make,  work,  or  manu- 
facture lumber  in  the  southern  states,  and 
in  the  first  part  of  the  agreement  the 
defendants  were  described  as  trading  as 
the  Tar  Biver  Lumber  Company,  whilst 
in  other  parts  there  was  a  blank  before 
the  words  "Lumber  Company";  it  waa 
field,  in  an  action  for  the  breach  of  a 
contract,  that  parol  evidence  was  admissi- 
ble to  prove  that  the  defendants  organ- 
ized the  Southern  Lumber  Company,  and 
under  its  name  manufactured  lumber  and 
shipped  it  to  other  parties  from  the  south. 
Hagy  v.  McGuire,  147  P.  S.  187. 

14.  Where  an  owner  of  patents  gave 
the  defendant  an  option  to  purchase 
within  sixty  days,  and  subsequently  the 
defendant  agreed  to  furnish  the  neces- 
sary funds  to  construct  certain  motors 
and  one  dynamo,  and  the  owner  of  the 
patents  gave  the  plaintiff  an  order  for 
the  construction  of  the  motors,  and  the 
plabtiff  charged  them  to  his  account ;  it 
was  held,  that  the  agreement  between  the 
owner  of  the  patents  and  the  defendant 


did  not  create  a  relation  of  principal  and 
agent  between  them,  and  plaintiff  could 
not  recover.  Morgan  Engineering  Co.  v. 
McKee,  156  P.  S.  51. 

15.  In  a  suit  against  an  alleged  princi- 
pal by  the  son  of  an  alleged  agent,  it  was 
held,  that  the  declarations  of  the  plain- 
tiffs mother,  made  before  her  death, 
denying  her  agency,  but  not  made  at  the 
time  she  made  the  contract  with  plain- 
tiff, and  not  made  to  plaintiff  at  any  time 
nor  in  his  presence,  were  not  admissible 
against  him.  Harrington  v.  Branson,  161 
P.  S.  296. 

16.  Where  a  brick  manufacturer  ^reed 
with  a  paving  contractor  to  furnish  bricks 
of  a  kind  stipulated  by  the  borough,  and, 
after  a  dispute,  the  manufacturer  entered 
into  an  agreement  with  the  authorities 
that  an  inspector  should  be  appointed; 
it  was  held,  that  the  inspector  thereby 
became  his  agent  and  he  could  not  com- 
plain that  the  inspector  threw  out  bricks 
as  bad,  which  were,  in  fact,  good.  Park 
Fire  Clay  Co.  v.  Ott,  165  P.  S.  563. 

17.  The  fact  that  a  person  was  em- 
ployed by  another  as  the  manager  of  a 
stone  quarry,  does  not  of  itself  raise  a 
presumption  that  he  acted  as  agent  in 
making  a  contract  for  laying  a  flag  side- 
walk.   Morgan  v.  WUaon,  6  Kulp  368. 

n.  Authority  of  agents. 
(a)  General  principles. 

18.  A  power  of  attorney  to  sign,  en- 
dorse, and  accept  all  notes,  bills,  and 
drafts  in  connection  with  a  certain  busi- 
ness, and  to  do  such  other  matters  and 
things  as  belong  and  pertain  to  or  are 
connected  therewith,  does  not  authorize 
the  attorney  to  confess  judgment  against 
his  principal.  Bigg  v.  Burgauer,  6 
Montg.  69. 

19.  The  business  of  real  estate  agents 
is  simply  to  bring  the  parties  together; 
they  have  no  implied  authority  to  bind 
their  principals  as  to  the  terms  of  sale, 
or  the  damages  which  may  arise  from 
their  breach.  Fairmount  Cab  Company's 
Estate,  47  L.  I.  524. 
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ao.  An  agent  for  the  sale  of  property 
is  not  thereby  authorized  to  vary  the 
agreements  contained  in  the  deed  as  exe- 
cuted. Evidence  of  his  parol  agreement 
at  the  execution  of  the  deed  will  not  be 
admitted.    Rice  v.  Lewis,  4  Atlan.  810. 

21.  An  agent  authorized  to  purchase 
and  sell  goods  in  the  cigar  manufacturing 
business  in  one  locality,  cannot  bind  his 
principal  in  the  purchase  of  a  retail  busi- 
ness in  another  locality.  Sigg  v.  Burgaxcer, 
6  Montg.  69. 

22.  Money  voluntarily  paid  by  an  agent 
acting  in  the  scope  of  his  authority,  to  a 
creditor  claiming  it  as  due  from  the  prin- 
cipal, cannot  be  recovered  back.  Mattes 
v.  Jemison,  1  Northam.  280. 

23.  Notice  to  plaintiff's  father  in  charge 
of  the  work,  was  hdd  to  be  admissible  in 
evidence  as  notice  to  the  plaintiff  himself. 
Short  V.  Messenger,  126  P.  S.  637. 

24.  An  affidavit  of  defence  by  the 
maker  of  a  note  setting  up  a  want  of 
authority  of  an  agent  to  sign  the  de- 
fendant's name,  must  specifically  state 
such  want  of  authority.  Ganfield  v.  Dit- 
man,  16  Atlan.  739. 

25.  Evidence  of  authority  of  agent  to 
extend  the  time  for  the  performance  of 
a  contract.  Locust  Mountain  Water  Co. 
V.  Torgey,  13  Atlan.  956. 

26.  For  a  treatise  on  the  subject  of 
"scope  of  employment,"  see  note  to 
Brooke  v.  New  York,  L.  E.  &  W.  Bail- 
road  Co.,  1  Atlan.  210. 

27.  A  dwelling-house  being  erected  on 
a  wife's  land  by  the  direction  of  her 
husband  and  with  her  knowledge  and 
concurrence,  his  agency  and  her  prom- 
ise to  pay  will  be  implied.  MuckePs 
Estate,  8  Lane.  89;  s.  c.  4  Del.  386. 

2a  An  agent  to  diligently  manage  real 
estate  has  prima  facie  no  authority  to 
execute  an  exclusive  grant  to  quarry 
for  a  term  of  fifteen  years;  such  a 
grant,  however,  may  be  validated  by 
showing  a  previous  course  of  dealing 
which  gave  a  construction  by  the  parties 
themselves  to  the  stent's  authority  under 
his  written  employment,  or  that  the 
owners   knowingly  received  rents  with- 


out objections.  The  burden  of  show- 
ing such  a  course  of  dealing  being  on 
the  grantee,  it  is  for  the  jury  to  deter- 
mine whether  he  has  met  this  burden 
to  their  satisfaction.  Duncan  v.  Hart- 
man,  143  P.  S.  595;  s.  c.  149  P.  S.  114. 

29.  Where  a  tenant  abandons  the  prem- 
ises with  notice  to  the  agent  who  had 
collected  the  rent,  he  will  not  be  re- 
lieved from  liability  under  the  lease 
unless  it  be  shown  that  the  a^ent  had 
authority  to  accept  the  surrender ;  where 
the  agent  had  been  appointed  by  parol, 
the  scope  of  his  authority  was  to  be 
determined  by  the  jury.  Murphy  v, 
Losch,  148  P.  S.  171. 

30.  Where  the  note  in  suit  was  signed 
by  a  firm  name  with  the  addition  of  a 
name  as  manager,  and  there  was  evi- 
dence that  the  manager  used  the  name 
of  the  firm  in  making  notes,  borrowing 
money  and  drawing  checks,  and  it  also 
appeared  from  the  copartnership  agree- 
ment, that  he  was  authorized  to  sign 
all  notes,  checks,  drafts,  and  obligations, 
and  to  execute  all  papers  under  seal  or 
otherwise  necessary  for  conducting  the 
business;  it  was  held,  that  there  was 
sufficient  evidence  to  carry  to  the  jury 
the  question  of  his  authority  to  make 
the  note  in  suit.  LercJi  v.  Bard,  153 
P.  S.  573. 

31.  An  agent  to  solicit  orders  for  goods 
and  to  collect  outstanding  accounts  has  no 
authority  to  release  one  of  his  employer's 
customers  and  to  accept  in  his  place  the 
latter's  successor  in  business.  Ludivig 
V.  Oorsuch,  154  P.  S.  413. 

32.  In  an  action  for  the  price  of  melons 
sold  to  defendant's  agent  on  the  authority 
of  a  telegram  directing  the  agent  to  buy 
two  cars  if  the  stock  were  of  good  size 
and  cheap,  it  was  not  a  good  affidavit  of 
defence  that  the  agent  was  not  authorized 
to  buy  other  melons  than  those  mentioned 
in  the  telegram,  that  those  forwarded 
were  small  and  of  inferior  quality,  and 
that  the  defendants  had  refused  to  re- 
ceive them,  and  upon  plaintiff's  refusal 
to  order  a  return,  the  defendants  sold 
them  for  sixty  dollars  less  than  the  sum 
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claimed  by  plaintiffs.     WiUiama  v.  Sau>- 
yers,  165  P.  S.  129. 

33.  In  an  action  on  a  promissory  note 
executed  by  the  general  manager  of  a 
£rm,  who  was  also  an  attorney  at  law, 
where  it  appeared  that  he  was  also  the 
attorney  of  the  payee  for  whom  he  had 
been  authorized  to  make  the  investment, 
and  it  also  appeared  that  after  his  death, 
the  note  was  found  in  an  envelope  en- 
dorsed with  the  name  of  the  payee,  and 
it  further  appeared  that  two  days  after 
he  received  plaintiffs  check,  he  had  de- 
posited it  to  his  individual  account  as 
attorney,  and  that  he  paid  the  interest 
on  the  not«  quarterly;  it  was  held,  that 
the  questions  of  the  delivery  of  the 
note  and  whether  or  not  the  money  was 
borrowed  in  good  faith  for  the  firm, 
were  for  the  jury.  Lerch  v.  Bard,  162 
P.  S.  307. 

34.  A  person  employed  and  desig- 
nated as  a  general  agent  with  authority 
to  make  collections  both  of  cash  and 
notes,  has  authority  to  direct  an  attorney 
to  bring  suit  and  to  indemnify  a  con- 
stable by  giving  a  bond  in  the  name 
of  his  principal.  Svxirtz  v.  Miyrgan,  163 
P.  S.  196. 

35.  An  attorney  in  fact  with  power  to 
sell  land  has  no  authority  to  receive  pay- 
ment otherwise  than  in  money,  and  if  he 
accept  payment  in  the  bonds  of  a  corpo- 
ration which  he  holds  until  they  become 
worthless,  he  is  liable  to  his  principal 
for  the  price  of  the  land  in  an  action  of 
assumpsit.  Paul  v.  Orimm,  166  P.  S. 
139. 

36.  A  general  agent  substituted  in  the 
place  of  another  to  transact  all  his  busi- 
ness of  a  particular  kind,  as  to  buy  and 
sell  certain  kinds  of  wares,  to  negotiate 
certain  contracts  and  the  like,  has  au- 
thority to  bind  his  employer  by  all  acts 
within  the  scope  of  his  employment,  and 
that  power  cannot  be  limited  by  any 
private  order  or  restriction  not  known 
to  the  party  dealing  with  the  agent. 
-Bice  V.  Jocfown,  16  C.  C.  16. 
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(&)  Brokers. 

37.  In  a  suit  by  a  broker  against  his 
principal  for  loss  occasioned  by  a  transac- 
tion on  margins,  the  defendant's  testi- 
mony that  his  means  were  inadequate  to 
carry  the  contract  into  effect  is  admissible 
upon  the  question,  whether  his  intention 
was  to  buy.  Myers  v.  Tobiaa,  2  Mona. 
32. 

3a  Where  stock  has  been  deposited 
with  a  broker  to  secure  advancements 
which  have  all  been  paid,  the  broker  has 
no  right  to  pledge  the  stock  with  another 
person  for  his  own  indebtedness  in  such 
a  way  as  to  irrevocably  pass  the  title,  and 
if  he  does  so,  he  is  liable  to  the  owner 
for  its  value.  Van  Voorhis  v.  Bea,  163 
P.  S.  19. 

39.  Where  stock  is  deposited  with  a 
broker  as  collateral  for  purchases,  and  it 
is  pledged  by  the  broker  and  sold  by 
the  pledgees,  the  measure  of  damages  for 
the  conversion  of  the  stock  is  its  market 
value  at  the  date  of  the  conversion. 
Jamison's  Estaie,  163  P.  S.  143 ;  reversing 
8.  c.  3  Dist.  Rep.  217. 

(c)  Insurance  agents. 

40.  In  a  suit  against  an  insurance  com- 
pany upon  an  alleged  settlement,  the 
agency  of  the  party,  who  made  the  set- 
tlement, may  be  proved  by  his  affidavit, 
as  the  general  agent  of  the  company,  to 
obtain  a  continuance.  Parker  v.  Citizens? 
Insurance  Co.,  129  P.  S.  683. 

41.  The  acceptance  of  overdue  pre- 
miums on  three  previous  occasions  does 
not  continue  the  policy  in  force  after  a 
subsequent  default;  though  the  agent 
agreed  to  continue  it  for  a  definite  period. 
Lantz  V.  Vermont  Life  Insurance  Co.,  139 
P.  S.  646;  27  W.  N.  C.  276;  reversing 
8.  c.  26  Ibid.  366. 

42.  A  clause  in  a  fire  policy  that  any 
broker  procuring  the  insurance  shall  be 
considered  the  agent  of  the  insured,  does 
not  include  an  agent  authorized  by  the 
company  to  take  the  policy.  Kister  v. 
Lebanon  Mutual  Insurance  Co.,  128  P.  8. 
653. 
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43.  If  an  insurance  company  by  its 
usual  course  of  dealing,  treats  its  agent 
as  its  debtor  for  premiums  on  policies 
delivered  to  him,  payment  to  the  agent 
is  payment  to  the  company.  Pennsylva- 
nia Insurance  Co.  v.  Carter,  11  Atlan.  102. 

44.  A  sub-agent  whose  appointment 
was  made  by  its  agent  but  without  its 
knowledge  cannot  recover  compensation 
for  his  services.  PoweU  v.  Prudential  In- 
surance Co.,  4  Montg.  166.  See  McGonigle 
V.  SusqueJianna  M.  F.  Ins.  Co.,  168  P.  S.  1. 

45.  An  insurance  agent  who  fails  to 
obey  instructions  of  his  principal  to  cancel 
a  policy  of  fire  insurance,  is  liable  to  his 
principal  in  damages  for  loss  occasioned 
by  a  subsequent  fire.  Knaber  v.  Union 
Insurance  Co.,  129  P.  S.  8. 

46.  A  policy  of  fire  insurance  being 
the  renewal  of  another  policy,  the  com- 
pany is  bound  by  the  promise  of  its 
agent  to  make  it  like  the  first  one,  and 
the  insured  is  not  bound  by  a  covenant 
therein,  not  contained  in  the  first  policy. 
Burson  v.  Fire  Association,  136  P.  S.  267 ; 
8.  c.  26  W.  N.  C.  408. 

47.  The  subjects  of  fire  insurance ;  au- 
thority of  agent  to  vary  terms  in  policy ; 
and  proofs  of  loss ;  are  considered  in 
notes  to  Universal  Insurance  Co.  v.  Block, 
1  Atlan.  627,  and  Lebanon  Mutual  Insur- 
ance Co.  V,  Erb,  4  Ibid.  13. 

4a  An  insurance  broker  who  places  an 
insurance  in  a  company  which  does  not 
exist,  is  liable  for  any  loss  which  may 
occur.  Vann  v.  Downing,  10  C.  C.  69; 
8.  0.  28  W.  N.  C.  269. 

49.  Where  an  insurance  agent  is  in- 
structed to  cancel  a  policy,  it  is  his  duty 
to  notify  the  insured  and  not  the  insur- 
ance broker  who  negotiated  the  insurance. 
Sun  Fire  Office  v.  Ermentrout,  11  C.  C.  21. 

50.  An  agent  of  a  fire  insurance  com- 
pany who  violates  his  instructions  not  to 
insure  a  certain  class  of  risks,  is  liable 
to  the  company  for  any  loss  occasioned 
by  his  violation;  so,  where  he  receives 
orders  to  cancel  a  policy,  and  he  delays 
doing  so  until  the  property  is  destroyed 
by  fire,  he  is  liable  to  the  company.  Sun 
Fire  0#ce  v.  Ermentrout,  11  C.  C.  21, 
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51.  Where  an  insurance  company  dis- 
sents from  the  action  of  their  agent  in 
placing  a  policy  in  violation  of  express 
instructions,  its  failure  to  signify  its  dis- 
sent to  its  agent  is  not  tantamount  to  an 
approval  unless  such  failure  continues  for 
more  than  a  reasonable  length  of  time; 
where  the  company  in  such  a  case  de- 
fends against  the  policy  and  notifies  the 
agent  that  they  will  hold  him  liable  for 
loss  in  case  of  the  failure  of  the  suit,  the 
agent  will  be  held  liable  for  the  costs  but 
not  for  counsel  fees  nor  for  the  costs  of 
an  appeal  where  no  appeal  is  necessary. 
Sun  Fire  Offi^  v.  ErmentroxU,  11  C.  C.  21. 

(<I)  Revocation  of  authority. 

52.  Where  the  defendant  purchased 
ice  from  plaintiff's  agent,  and  plaintiff's 
husband  notified  the  defendant  not  to 
pay  the  balance  of  money  due  to  said 
agent;  it  was  held,  that  the  revocation 
of  authority  to  collect  the  money  was 
suf&cient,  and  defendants  having  paid 
the  money  to  the  agent,  could  be  com- 
pelled to  pay  it  again  to  the  plaintiff. 
Lancaster  v.  Knickerbocker  Ice  Co.,  163 
P.  S.  427. 

53.  Where  several  tenants  in  common 
appoint  one  of  their  nvunber  to  collect 
the  rents,  one  of  the  joint  owners  has  a 
right,  at  any  time,  to  revoke  the  agency 
so  far  as  his  own  interest  is  concerned, 
and  after  notice  of  such  revocation,  it  is 
the  duty  of  the  tenant  to  pay  over  to  the 
revoking  owner  his  proportionate  share 
of  the  rent  Barrett  v.  Bemelmans,  163 
P.  S.  122. 

54.  Where  a  dealer  has  been  in  the 
habit  of  selling  goods  to  an  agent,  notice 
of  the  revocation  of  the  agency  may  be 
shown  by  written  or  oral  communication 
from  the  principal  or  agent  or  by  cir- 
cumstances, and  a  course  of  dealing  in- 
compatible with  the  absence  of  notice. 
Perrine  v.  Jermyn,  163  P.  S.  497 ;  Orau- 
ley  V.  Jermyn,  163  P.  S.  601. 

55.  A  general  power  of  attorney  for 
the  sale  of  land  is  revocable  at  will,  and 
is  revoked  by  the  death  of  the  principal  j 
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it  is  not  rendered  a  power  coupled  with 
an  interest  by  a  stipulation  that  the  agent 
shall  receive  a  certain  proportion  of  the 
proceeds  obtained  by  the  sale.  Shisler'a 
Estate,  13  C.  C.  613. 

56.  Where  a  contract  of  employment 
as  agent  contains  no  stipulation  as  to  its 
duration,  the  employer  has  the  right  to 
terminate  it  at  any  time,  and  to  discharge 
the  agent  without  notice.  Rice  v.  Fidelity 
and  Casualty  Co.,  1  Lack.  L.  N.  111. 

m.  Ratificatioii. 

57.  A  partner  having  knowledge  of  the 
act  of  his  co-partner,  and  who  participates 
in  the  enjoyment  of  the  money  received, 
thereby  ratifies  his  co-partner's  act  Le- 
viOr's  Appeal,  2  Atlan.  632. 

sa  There  can  be  no  binding  ratifica- 
tion, unless  the  principal  be  fully  in- 
formed of  what  his  agent  has  done. 
Zoebiach  v.  Raudi,  133  P.  S.  532. 

59.  In  an  action  ^:ainst  two  upon  an 
alleged  joint  contract,  a  letter  by  one 
defendant  to  the  other  is  admissible  on 
the  question  of  ratification.     Ibid. 

6a  Where  plaintiff's  agent  without 
authority  from  defendant  ordered  coffee 
of  the  plaintiff  to  be  delivered  to  the  de- 
fendant, and  the  latter  after  its  arrival, 
instead  of  repudiating  the  transaction, 
permitted  the  same  agent  to  take  it  away 
and  sell  it,  and  subsequently  received 
money  from  him  and  forwarded  it  to  the 
plaintiff ;  it  was  held,  that  the  defendant 
had  ratified  the  transaction.  Hauiorth  v. 
Truby,  138  P.  S.  222;  s.  c.  27  W.  N.  C. 
99;38P.  L,  J.  138. 

61.  The  subject  of  the  ratification  of 
the  act  of  an  ^ent  is  considered  in  a  note 
to  Vermonit  State  Baptist  Convention  v. 
Ladd,  4  Atlan.  638. 

62.  Where  the  contract  sued  on  was 
made  with  the  agent  of  the  plaintiff  firm 
and  such  agent  testified  as  to  its  terms ; 
it  was  held  error  to  exclude  an  offer  to 
prove  by  the  agent  that  the  agreement 
was  submitted  to  his  firm  and  ratified  by 
them.  Canfield  v.  Johnson,  144  P.  S. 
61. 


63.  Where  an  agent  has  procured  the 
note  of  a  third  person  drawn  to  the  order 
of  his  principal,  upon  the  condition  that 
it  was  to  be  used  for  a  particidar  purpose, 
the  principal  on  accepting  the  note  will 
be  held  to  be  bound  by  the  agent's  stipu- 
lation ;  and  this,  though  it  was  unauthor- 
ized. Wheeler  &  Wilson  Mfg.  Co.  v. 
Aughey,  144  P.  S.  398. 

64.  Where  the  agent  of  a  vendor  of 
land  without  written  authority,  signs  for 
the  vendor  a  contract  for  the  sale  of 
land,  such  contract  under  the  statute 
of  frauds,  when  ratified  in  writing  by  the 
vendor,  will  have  the  same  effect  as 
though  signed  by  the  agent  in  pursuance 
of  lawful  authority  by  writing ;  provided 
the  vendee  has  not  repudiated  the  con- 
tract before  such  ratification.  McClintock 
V.  South  Penn.  OU  Co.,  146  P.  S.  144, 

65.  The  acceptance  by  a  corporation 
of  the  contract  of  its  officer,  and  action 
under  it,  is  a  ratification  of  the  authority 
of  the  officer  in  making  the  contract. 
Goldbeck  v.  Kensington  Nationai  Bank,  147 
P.  S.  267 ;  affirming  s.  c.  10  C.  C.  97 ;  48 
L.  I.  76. 

66.  Where  a  vendee  of  goods  from  a 
travelling  salesman  made  ar  claim  for 
defects,  and  the  principal  authorized  his 
salesman  to  make  an  allowance  of  fifty 
dollars,  but  the  salesman  agreed  to  take 
back  the  goods  on  receiving  another  order 
and  this  agreement  was  repudiated  by  the 
purchaser;  it  was  held,  that  the  agent's 
authority  was  a  question  for  the  jury. 
Louchhiem  v.  Davies,  148  P.  S.  499. 

67.  Where  the  attorney  for  a  judgment 
debtor  contracted  with  the  plaintiff  as  to 
the  application  of  funds  to  be  derived 
from  the  private  sale  of  defendant's  lands, 
and  such  agreement  showed  no  authority 
to  said  attorney  to  receive  the  money  on 
the  plaintiffs  behalf;  it  was  held,  that 
the  fact  that  the  plaintiff  knew  that  the 
attorney  was  to  receive  the  proceeds  of 
such  sale,  did  not  make  the  latter  the 
plaintiff's  attorney  or  operate  as  a  rati- 
fication of  his  acts.  Kephart  v.  Zedk,  151 
P.  S.  423. 

6a  Under    the   act    21    March  1772 
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(Brightly's  Purdon  941),  a  lease  under 
seal  for  a  term  of  ten  years,  executed  by 
an  agent  ■without  written  authority,  creates 
a  tenancy  at  will,  or  at  most,  a  tenancy 
from  year  to  year,  terminable  at  the  end 
of  any  year  at  the  will  of  either  party ; 
and,  after  the  death  of  the  tenant  and 
notice  by  his  executors  of  his  intention 
to  surrender,  the  liability  of  the  tenant's 
estate  cannot  be  changed  by  a  ratification 
of  the  lease  in  writing  by  the  principal. 
Loran's  Estate,  10  C.  C.  654 ;  s.  c.  29  W. 
N.  C.  115. 

IV.  Rights  of  agents. 

69.  Where  a  real  estate  broker  has 
leased  the  premises  in  his  own  name  for 
a  long  term,  he  is  not  entitled  to  retain 
from  the  rents  collected  by  him  for  a 
short  time,  commissions  upon  the  aggre- 
gate amount  of  the  rentals  for  the  entire 
term  of  the  lease.  Lucas  v.  Jackson,  140 
P.  S.  122. 

70.  Where  the  defendant  employed  the 
plaintiff  as  his  agent  to  sell  proprietary 
tablets  under  a  written  contract  for  sev- 
eral years,  and  the  defendant  agreed  to 
furnish  the  plaintiff  sufficient  samples 
and  printed  matter  relating  thereto,  as  the 
same  might  be  called  for,  and  the  plaintiff 
was  made  the  sole  agent  on  the  condition 
that  he  should  use  his  reasonable  endeav- 
ors to  introduce  and  sell  the  tablets,  and 
should  devote  his  entire  time  and  atten- 
tion to  that  purpose;  it  was  held,  in  an 
action  for  the  breach  of  the  contract 
which  was  defended  on  the  ground  that 
the  plaintiffs  demands  were  unreasonable 
and  his  methods  of  distribution  inefficient, 
that  the  plaintiff  had  a  right  to  demand 
samples  in  quantity  fairly  and  reason- 
ably sufficient,  and  what  was  a  reason- 
able quantity  was  a  question  of  fact  for 
the  jury.  Jensen  v.  Perry,  126  P.  S.  495. 
Upon  the  questions  of  reasonableness  and 
efficiency,  the  opinions  of  experts  were 
admissible.  It  was  also  competent  for 
the  defendant  to  prove  by  a  witness 
that  he  had  made  an  investigation  but 
could    find    no    samples,   but    that    the 


plaintiff  was  ignorant  or  unskilful  in  the 
business  would  not  entitle  the  defendant 
to  a  verdict.  Perry  v.  Jensen,  142  P.  S. 
125. 

71.  Where  the  plaintiff  procured  an  (ril 
lease  to  be  executed  to  the  defendant,  and 
was  to  receive  for  his  services  either  an 
interest  in  the  lease  or  the  sum  of  two 
hundred  dollars,  and  the  defendant  for- 
feited the  lease  by  non-development;  it 
was  held,  that  the  defendant  having  failed 
to  exercise  his  option,  the  plaintiff  was 
entitled  to  compensation  fairly  determin- 
able by  the  amount  fixed  by  the  defend- 
ant himself  in  Ms  agreement  McDonald 
V.  Liggett,  146  P.  S.  460. 

72.  An  agent  is  not  estopped  by  his  acta 
from  showing  the  truth  as  to  the  condition 
of  his  account  with  his  principal,  where 
the  position  of  the  principal  was  in  no 
way  prejudiced  by  the  agent's  conduci 
Stewart  v.  PameU,  147  P.  S.  623. 

73.  An  agent  is  not  prohibited  from 
making  profit  out  of  the  sale  of  his  prin- 
cipal's properly  if  it  appear  that  the 
agent's  interest  or  profit  was  acquired  by 
him  after  making  known  all  material 
facts  to,  and  by  the  consent  of  the  plain- 
tiff prior  to  the  sale.  Kramer  v.  Winalow, 
164  P.  S.  637. 

74.  Where  an  agent  or  consignee  has 
his  principal's  property  in  his  possession 
and  is  responsible  for  it  and  has  a  special 
interest  in  it  to  the  amount  of  his  com- 
mission, he  may  insure  it  in  his  own 
name,  and  in  case  of  loss  he  may  recover 
the  full  amount  of  his  policy,  holding  all 
beyond  his  own  interest  in  trust  for  his 
principal.  Roberts  v.  Firemen's  Ins.  Co., 
166  P.  S.  65. 

V.  Responsibilities  of  agents. 

75.  An  agent  for  care  and  custody  only 
and  not  to  sell,  is  not  liable  to  his  prin- 
cipal for  a  share  of  the  profits  received 
by  such  agent  from  the  purchaser  upon  a 
sale  made  directly  by  the  principal  to  the 
purchaser  in  the  absence  of  the  agent 
Philadelphia  Nat.  Bank  v.  Pennsylvania 
Warehousing  Co.,  141  P.  S.  617. 
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7&  Where  a  person  assumes  to  act  in 
this  state  as  an  agent  for  a  foreign  cor- 
poration which  has  not  registered  itself 
in  the  office  of  the  secretary  of  the  com- 
monwealth under  the  provisions  of  the 
act  22  April  1874  (Brightly's  Purdon  937), 
he  must  be  held  cognizant  of  the  inca- 
pacity of  his  company  to  do  business,  and 
assuming  to  act  for  the  company  in  this 
state,  he  is  personally  liable  for  the  price 
of  goods  furnished  to  hun  in  this  state 
upon  his  order  as  such  agent;  and  his 
liability  is  not  limited  to  the  penalty  pre- 
scribed by  that  act.  Lasher  v.  Stimson, 
145  P.  S.  30. 

77.  Where  an  attorney  is  employed  to 
take  possession  of  a  number  of  proper- 
ties and  to  rent  them  until  sold,  to  make 
sale  of  them  and  to  collect  all  rents  and 
purchase  money,  and  to  pay  all  taxes  and 
expenses  out  of  the  moneys  so  received, 
and  he  dies  before  completing  his  engage- 
ment, the  statute  of  limitations  runs 
against  his  liability  to  account  only  from 
his  death.  Johnston  v.  McCain,  145  P.  S. 
631. 

7a  In  an  account  render  by  the  prin- 
cipal against  the  executor  of  an  attorney, 
a  statement  of  the  attorney's  accounts 
relating  to  his  client's  business  in  his 
own  handwriting  is  admissible  for  the 
plaintiff,  and  it  need  not  be  shown  to 
have  been  communicated  by  the  attorney 
to  the  plaintiff  or  his  ^ent.  Johnston  v. 
McCain,  145  P.  S.  531. 

79.  An  agent  who  maJces  a  contract  in 
excess  of  his  authority,  and  by  which  his 
principal  refuses  to  be  bound,  is  person- 
ally liable  to  the  other  party  to  the  con- 
tract, but  a  subsequent  ratification  of  the 
agreement  by  the  principal  will  release 
the  agent.  Hopkins  v.  Everly,  160  P.  S. 
117. 

80.  A  real  estate  broker  is  not  liable 
for  failure  to  have  a  proper  transfer  made 
of  a  fire  policy  where  it  does  not  appear 
that  he  was  ever  employed  by  the  plain- 
tiff to  render  such  service ;  he  could  not 
be  held  liable  by  reason  of  his  receipt 
of  a  fee  for  services  in  attending  to  the 
fire  loss,  where  such  fee  was  paid  after 
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the  fire  had  occurred.    Herbert  v.  Lukens, 
163  P.  S.  180. 

81.  A  lessee  cannot,  in  the  face  of  the 
terms  of  a  written  lease  and  an  assign- 
ment thereof,  relieve  himself  of  personal 
liability  by  showing  by  parol  evidence 
that  he  was  acting  as  agent  of  a  proposed 
corporation,  at  least  without  showing  that 
the  execution  of  the  lease  was  induced 
by  fraud  or  misrepresentation.  Sanders 
V.  Sharp,  163  P.  S.  666. 

82.  A  collector  who  undertakes  the 
collection  of  a  claim  is  responsible  for 
the  negligence  of  the  attorney  employed 
by  him  by  which  the  claim  is  lost.  Siner 
V.  Steame,  165  P.  S.  62. 

83.  A  person  who  signs  a  release  of 
liens  falsely  representing  that  he  has  au- 
thority to  do  so  from  the  owner  of  the 
lien,  is  liable  in  damages  to  a  person  pur- 
chasing the  property  on  the  faith  of  the 
release.    Lane  v.  Corr,  156  P.  S.  260. 

84.  A  firm  of  real  estate  brokers  who 
agree  to  sell  land  for  another,  cannot  sell 
it  to  one  of  their  employees ;  if  they  do 
so  they  are  bound  to  account  for  all  the 
profits  which  the  employee  may  have 
made  out  of  the  transaction;  and  this, 
although  they  themselves  may  not  have 
participated* in  the  profits.  Powers  v. 
mack,  169  P.  S.  163. 

85.  Agents  who  put  themselves  in  a 
position  of  hostility  and  litigate  in 
equity  with  their  former  principals,  will 
be  charged  with  costs.  Burke  v.  Teller, 
11  C.  C.  59. 

86.  Where  certain  stock  of  a  corpo- 
ration w;as  in  the  name  of  an  agent  who 
offered  to  assign  the  same  as  collateral 
for  certain  bonds  that  were  to  be  issued 
in  accordance  with  a  contract  of  sale  for 
the  stock  of  another  corporation ;  it  was 
held,  in  a  proceeding  to  compel  the  con- 
summation of  the  alleged  sale,  that  the 
agent  would  be  compelled  to  disclose 
his  agency  as  to  the  ownership  of  the 
stock,  or  that  the  shares  so  held  would 
be  excluded  in  making  up  a  sufficient 
number  of  shares  to  comply  with  the 
agreement.  Norristovm  Traction  Co.  v. 
Slingluff,  7  Montg.  126. 
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87.  Where  an  assignee  of  certain  book 
accounts  was  authorized  to  collect  the 
same  and  apply  the  proceeds  to  the  in- 
debtedness of  the  assignors,  and  tiie 
assignee  appointed  the  defendant  his 
agent  to  collect  said  accounts,  and  sub- 
sequently an  agreement  in  writing  was 
made  between  the  assignee  and  certain 
other  creditors  of  the  assignor,  by  which 
all  the  parties  appointed  the  defendant 
to  collect  the  accounts  and  agreed  that 
after  the  assignee's  claim  was  paid  the 
balance  should  be  paid  to  the  other 
creditors;  it  was  held,  that  the  defend- 
ant was  not  invested  with  judicial  power 
in  the  distribution  of  the  proceeds ;  it 
was  his  duty  to  apply  them  to  the 
claims  of  the  assignee  imtil  such  claims 
were  paid,  and,  having  paid  them  to 
the  other  creditors,  he  was  liable  to 
repay  them  to  the  plaintiff,  the  assignee. 
Johns  V.  Ehrehart,  7  York  126. 

VI.  Rights  of  principals. 

8a  Goods  purchased  by  an  agent  upon 
the  order  of  his  principal  become  the 
property  of  the  latter  at  the  moment 
of  purchase.  Brownfidd  v.  Johnson,  128 
P.  8.  264. 

89.  Where  the  property  of  the  princi- 
pal is  in  the  possession  of  his  buying 
agent  and  it  is  levied  upon  and  sold 
as  the  property  of  the  agent  on  a  debt 
of  the  latter  subsisting  prior  to  the 
creation  of  the  agency,  the  principal 
may  maintain  trespass  against  the  sheriff 
notwithstanding  the  fact  that  the  agency 
was  undisclosed  to  the  execution  cred- 
itor.   Sweigert  v.  Finley,  144  P.  S.  266. 

9a  Where  a  simple  contract  other 
than  a  bill  or  note  is  made  by  an  agent 
in  his  own  name,  his  undisclosed  prin- 
cipal may  maintain  an  action  upon  it 
and  an  unauthorized  and  unnecessary 
addition  of  a  seal  to  such  a  contract 
may  be  treated  as  surplusage.  Lancas- 
ter V.  Knickerbocker  Ice  Co.,  163  P. 
S.  427. 

91.  In  a  suit  by  a  principal  for  the 
price  of  goods  sold  bj  his  agent,  where 


the  defendant  does  not  deny  that  he 
knew  that  the  vendor  was  the  plain- 
tiff's agent,  he  cannot  set  off  a  claim 
due  to  him  by  the  vendor.  Catasauqua 
Mfg.  Co.  V.  Roberts,  2  Dist.  Rep.  392. 

Vn.    Rights   of   principal   against 
agent. 

92.  An  agent  to  collect  moneys  for  an 
estate  is  not  responsible  for  the  defalca- 
tions of  an  assistant  agent  also  appointed 
by  the  trustees  of  the  estate;  and  this, 
though  the  assistant  {gent's  collections 
be  entered  in  the  same  book  as  those 
made  by  the  defendant  Sergeant  v. 
Emlen,  47  L.  I.  464. 

93.  An  agent  with  authority  to  sell 
land  at  a  specified  price  is  liable  to  his 
principal  for  a  greater  price  received  by 
him  and  concealed  from  his  principaL 
Kramer  v.  Winslow,  130  P.  S.  484 

94.  An  agent  who  sells  land  of  his 
principal  and  agrees  to  pay  the  purchase 
money  to  the  latter,  as  payments  are 
made  to  him,  the  agent,  and  who  subse- 
quently accepts  a  mortgage  in  his  own 
name  for  the  purchase  money  eo  instanti, 
becomes  liable  to  his  principal  for  the 
amount,    iongr  v.  Rhoads,  126  P.  S.  378. 

99.  A  commission  merchant  who  sells 
a  consignment  on  credit  and  takes  a  note 
therefor  in  his  own  name,  including  sales 
for  other  parties,  is  liable  to  his  consignor 
for  the  amount  due  on  the  consignment. 
Br<mn  v.  DeOc,  132  P.  S.  162. 

96.  An  agreement  was  made  to  allow 
an  agent  $  100  per  month,  the  same  to  be 
charged  against  his  stipulated  commis- 
sions ;  held,  that  at  the  termination  of  his 
agency  his  advancements  having  exceeded 
his  commissions,  his  principal  had  no 
right  of  action  for  the  excess.  MixseCPs 
Estate,  7  C.  C.  443;  s.  c.  46  L.  I.  476. 

97.  Where  a  real  estate  broker  was 
employed  by  the  vendor  to  effect  a  sale 
and  acted  as  the  agent  of  the  purchaser ; 
it  was  heUd,  that  the  vendor  could  recover 
back  from  the  broker  a  commission  paid 
to  him  in  ignorance  of  that  foct.  CanneU 
V.  SmUh,  142  P.  S.  26. 
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Vm.  Liabilities  of  principals. 

96.  A  principal  is  not  liable  for  a 
fraudulent  representation  made  by  an 
agent  beyond  the  scope  of  bis  real  or 
apparent  authority.  Megargel  v.  Prothe~ 
roe,  1  Lack.  Jur.  125. 

99.  A  mortgagee  is  not  afTected  by  the 
act  of  the  agent  of  the  mortgagor,  in  not 
paying  over  to  the  latter  the  whole  of  the 
amount  borrowed.  Bamard^s  Appeal,  3 
Atlan.  764 ;  affirming  Morris  v.  Barnard, 
16  W.  N.  C.  79. 

loa  The  owner  of  a  mortgage  bond  is 
not  bound  by  the  unauthorized  act  of  his 
agent  to  collect  rents,  pay  taxes,  etc.,  in 
transferring  the  same.  TarcPs  Appeal, 
12  Atlan.  369. 

100..  A  sewing-machine  company  was 
held  liable  for  the  contract  of  its  gen- 
eral manager  in  the  employment  of  a  can- 
vasser and  agreement  to  pay  him  commis- 
sions on  his  sales.  American  Buttonhole, 
Overseaming  and  Sewing-Machine  Co.  v. 
Maurer,  10  Atlan.  762. 

102.  The  liability  of  a  principal  to  pay 
his  agent  for  400  hectolitres  of  Brazil- 
nuts,  the  purchase  of  which  was  ordered, 
was  not  affected  by  the  fact  that  the  nuts 
were  shipped  with  others  of  the  same 
quality  in  one  hold,  that  being  the  usual 
method  of  shipping.  So  the  agent  was 
not  bound  to  set  apart  the  exact  quantity 
before  offering  to  deliver.  Brovmfield  v. 
Johnson,  128  P.  S.  254. 

103.  Where  the  defendant's  agent  was 
instructed  by  him  to  purchase  cows  of  a 
certain  color,  in  a  suit  for  the  purchase 
money,  the  plaintiff  is  entitled  to  a  ver- 
dict, unless  it  be  shown  that  the  condition 
was  made  known  to  him.  Worth  v.  EUi», 
4  Del.  336. 

104.  As  to  the  effect  of  the  payment  of 
usury  to  an  agent,  see  notes  to  Bonus  v. 
Trefz,  2  Atlan.  376,  and  Nichols. y.  Os- 
borne, 3  Ibid.  155. 

105.  A  vendor  is  as  much  affected  by 
false  representations  made  by  a  third 
person  acting  for  him  in  his  presence  as 
if  made  by  himself;  and  this,  whether 
such    representations    were    honest    or 


fraudulent     Blygh  v.  Samson,  137  P.  S. 
368. 

106.  Where  a  person  purchases  at 
sheriff's  sale  the  penonal  property  on  a 
farm  and  in  a  store,  and  leaves  the  execu- 
tion defendant  in  possession  to  conduct 
the  farm  and  run  the  store  as  his  agent, 
such  purchaser  is  answerable  to  all  per- 
sons dealing  with  the  defendant  in  the 
execution,  to  whom  it  is  not  known  that 
the  real  arrangement  was  that  the  defend- 
ant in  the  execution  should  use  the  prop- 
erty for  his  own  benefit  until,  if  possible, 
he  could  pay  for  it.  Harrington  v.  Bran- 
son, 161  P.  S.  296. 

107.  An  action  of  deceit  by  a  vendee 
of  land  against  a  vendor  to  recover  dam- 
ages for  misrepresentations  made  by  the 
vendor's  agent  as  to  tiie  quantity  of  the 
land  conveyed,  cannot  be  sustained  in 
the  absence  of  clear  evidence  of  fraud 
and  of  some  evidence  of  participation  or 
knowledge  on  the  part  of  the  principal 
or  circumstances  which  should  have  put 
him  upon  inquiry.  Freyer  v.  McCord, 
165  P.  S.  639. 

lOa  In  an  action  upon  a  purchase- 
money  mortgage,  it  is  a  good  defence 
that  the  plaintifTs  agent,  through  whom 
the  sale  was  negotiated,  represented  the 
house  to  be  built  on  solid  land,  when 
in  fact  it  was  built  on  made  ground  and 
had  settled  and  cracked  to  the  damage 
of  the  defendant ;  a  principal  is  boxmd  by 
the  acts  of  his  i^ent  within  the  scope 
of  the  authority  which  he  is  held  out  to 
the  world  to  possess;  and  this,  though 
the  agent  acted  contrary  to  instructions. 
McNeOe  v.  Cridland,  168  P.  S.  16;  8.c. 
36  W.  N.  C.  274. 

109.  To  affect  a  principal  with  con- 
structive notice  of  the  knowledge  of  his 
agent  or  attorney,  it  is  necessary  that 
such  knowledge  be  gained  in  the  course 
of  the  same  transaction  in  which  he  is 
employed  by  his  client.  Dunning  v. 
Beese,  7  Kulp  201. 

110.  Where  an  agent  makes  a  written 
contract  in  his  own  name,  the  fact  of 
such  agency  may  be  shown  and  the  con- 
tract may  be  enforced  against  the  prin- 
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cipal.    Bice  v.  Fidelity  and  Casualty  Co.  1 
Lack.  L.  N.  HI. 


IX.  Compensation  of  agents. 

m.  If  the  purchaser  made  the  pur- 
chase through  the  agent's  sign  upon  the 
house,  it  is  no  defence  to  a  suit  for  com- 
missions that  the  purchaser  never  had 
any  dealings  with  the  ^;ent,  but  made 
the  bargain  with  the  owner  himself. 
Jackson  v.  Carrick,  25  W.  N.  C.  132. 

na  An  agent  is  entitled  to  his  com- 
pensation, though  the  sale  be  not  con- 
summated, the  same  being  caused  by  the 
defective  title  of  the  principal  to  some  of 
the  property.  Sweeney  v.  Ten  Mile  Oil 
and  Gas  Co.,  130  P.  S.  193. 

113.  An  agreement  was  made  to  allow 
an  agent  $100  per  month,  the  same  to  be 
a  charge  against  his  stipulated  commis- 
sion ;  held,  that  at  the  termination  of  his 
agency  his  advancements  having  exceeded 
his  commissions,  his  principal  had  no 
right  of  action  for  the  excess.  MixseWs 
Estate,  7  C.  C.  443 ;  s.  c.  46  L.  I.  476. 

114.  A  real  estate  broker  cannot  re- 
cover commissions  from  the  vendor,  where 
he  had  foimd  a  purchaser,  and  subse- 
quently agreed  that  the  property  should 
be  sold  to  another  purchaser  from  whom 
he  received  a  liberal  compensation;  and 
this,  though  the  vendor  knew  he  was  to 
receive  such  commission  from  the  vendee. 
Rice  V.  Davis,  136  P.  S.  439 ;  s.  c.  26  W. 
N.  C.  405. 

115.  The  questions  of  the  nature  of 
the  plaintiffs  (a  real  estate  broker)  ser- 
vices and  the  amount  of  compensation 
were  properly,  under  the  evidence,  sub- 
mitted to  the  jury.  Ringgold  v.  Rhodes, 
132  P.  S.  189. 

11&  As  to  when  a  real  estate  agent 
has  earned  his  commission,  see  author- 
ities cited  in  note  to  Pratt  v.  Patterson,  3 
Atlan.  860. 

117.  As  to  the  right  of  a  life  insurance 
agent  to  commissions  on  life  premiums, 
see  Van  Uxem  v.  Sellers,  2.  Mona.  63. 

11&  To  entitle  a  broker  to  his  commis- 
sions for  obtaining  money  on  mortgage, 
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he  must  have  procured  it  within  a  rea- 
sonable time,  and  before  the  revocation 
of  his  authority.  Cochran  v.  Duffee,  4 
Del.  342. 

119.  A  broker  is  not  entitled  to  com- 
missions on  sales  made  without  request 
or  employment;  and  this,  notwithstand- 
ing a  previous  sale  on  which  he  had  been 
paid  a  commission.  Mayer  v.  Rhoads, 
135  P.  S.  601. 

120.  Commissions  for  selling  land  are 
not  earned  until  the  parties  have  entered 
into  a  contract  for  the  sale,  enforceable 
between  them.  Michener  v.  Beim,  9  C.  C. 
637;  s.  c.  48L.  L56. 

121.  An  agent  cannot  recover  a  stipu- 
lated compensation  for  procuring  a  pur- 
chaser of  the  real  estate  of  a  corporation, 
in  the  absence  of  evidence  that  his  em- 
ployment was  previously  authorized  or 
subsequently  ratified.  Copeland  v.  Tan- 
nery Co.,  142  P.  S.  446. 

122.  Under  a  contract  for  payment  for 
services  in  procuring  a  purchaser  for  real 
estate,  a  recovery  cannot  be  had  on  the 
submission  of  a  proposition  irom  a  party 
with  whom  the  owners  had  been  negoti- 
ating. Hartley  v.  Anderson,  150  P.  S. 
391. 

123.  Where  the  plaintiff  brought  about 
a  contract  of  sale,  which  was  afterwards 
repudiated  by  the  purchaser,  but  who 
notified  another  party  who  did  purchase ; 
it  was  held,  that  the  plaintiff  could  not 
recover  for  his  services,  where  it  did  not 
appear  that  the  actual  purchaser  assumed 
the  previous  contract.  Johnson  v.  Seidel, 
150  P.  S.  396. 

124.  Where  a  broker  has  brought  the 
parties  together,  and  the  meeting  has 
resulted  in  a  contract,  the  broker  is  en- 
titled to  his  commissions  although  the 
contractor  is  required  to  enter  into  com- 
petition with  other  bidders  before  the 
contract  is  awarded  to  him.  Holmes  v. 
Neafie,  151  P.  S.  392. 

125.  The  authority  of  a  real  estate 
broker  to  sell  land  may  be  revoked  at 
any  time  by  his  principal,  but  the  broker 
is  entitled  to  recover  such  expenses  as  he 
may  have  incurred  prior  to  the  revocation 
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of  the  authority.  Where  a  broker  agreed 
to  sell  the  defendant's  building  lots  upon 
a  certain  commission  for  each  lot  sold, 
and  plaintiff  sold  two  lots,  when  it  was 
found  that  defendant's  wife  would  not 
join  in  the  deed,  and  for  that  reason  no 
fuiCher  sales  were  made;  it  was  AeJd  to 
be  error  to  allow  the  plaintiff  to  recover 
the  whole  amount  of  commissions  he 
would  have  been  entitled  to  had  all  the 
lots  been  sold.  HiU  v.  Jones,  162  P.  S. 
433. 

126.  Where  a  ship-broker  has  procured 
a  charter  party  for  shippers,  he  is  entitled 
to  his  commission  even  though  the  vessel 
and  the  goods  are  lost  by  the  perils  of  the 
sea.  Hagar  v.  DonaMaon,  164  P.  S.  242 ; 
aflarming  s.  c.  11  C.  C.  262. 

127.  Where  an  i^ent  to  sell  real  estate 
entered  into  an  agreement  with  the  pro- 
posed purchaser  by  which  the  latter  and 
the  agent  were  to  purchase  the  property 
jointly ;  it  was  held,  that  the  owner  was 
not  obliged  to  carry  out  his  agent's  agree- 
ment to  sell,  and  that  the  agent  was  not 
entitled  to  his  commissions.  Finch  v. 
Cmrade's  Executor,  154  P.  S.  326. 

ua  As  to  the  sufficiency  of  an  affidar 
vit  of  defence  in  an  action  for  commis- 
sions for  selling  books,  see  Murphy  v. 
Stanley-Bradley  Publishing  Co.,  166  P.  S. 
25. 

129.  An  agent  employed  to  sell  land, 
whose  authority  has  been  revoked,  may 
recover  from  his  principal  the  expendi- 
tures he  has  been  encouraged  to  make  in 
effecting  the  sale,  together  with  compen- 
sation for  his  labor  and  time.  JaekeL  v. 
CaldiceU,  156  P.  S.  266. 

130.  Where  a  real  estate  broker  has 
commenced  negotiations  with  a  purchaser, 
the  owner  cannot,  while  such  negotiations 
are  pending,  take  the  matter  into  his  own 
hands  and  complete  the  sale  either  at  or 
below  the  price  first  limited  and  then 
refuse  to  pay  the  broker's  commission. 
Gibson's  Estate,  161  P.  S.  177;  affirming 
8,  0. 14  C.  C.  241. 

131.  A  broker  who  is  employed  to 
borrow  money  on  mortgage  is  entitled  to 
his  commission  if  he  brings  to  his  princi- 


pal a  party  ready  and  willing  to  lend  the 
money,  where  the  failure  of  the  party  pro- 
duced by  him  to  lend  the  money  occurs 
through  the  fault  or  inability  of  the 
proposed  borrower;  in  such  a  case  the 
employment  of  the  broker  is  sufficient 
authority  to  the  latter  to  make  represen- 
tations and  negotiations  on  the  basis  that 
his  principal  has  a  marketable  title,  and 
it  is  within  the  implied  authority  of  the 
broker  to  agree  on  behalf  of  his  principal 
to  submit  the  title  to  opinion  of  counsel. 
Middleton  v.  Thompsm,  163  P.  S.  112. 
See  Vincent  v.  Woodland  Oil  Co.,  166 
P.  S.  402. 

132.  Where  a  broker  was  employed  to 
negotiate  a  loan  on  mortgage  and  he  pro- 
cured a  party  who  would  lend  the  money, 
and  in  the  memorandum  of  agreement 
between  the  broker  and  the  proposed 
lender,  was  a  provision  that  the  borrower 
should  pay  the  state  tax,  which  was  con- 
trary to  the  borrower's  instructions;  it 
was  held,  in  an  action  by  the  broker  to 
recover  his  commissions,  that  he  was  en- 
titled to  show  by  the  lender,  that  such 
provision  was  a  mistake  through  the  use 
of  an  old  printed  form,  and  that  it  was  no 
part  of  the  actual  contract.  Middleton  v. 
Thompson,  163  P.  S.  112.  See  Vincent  v. 
Woodland  Oil  Co.,  165  P.  S.  402. 

133.  Where  a  person  is  employed  to 
sell  real  estate  and  it  does  not  appear  that 
his  services  are  to  be  rendered  on  a  mere 
contingency,  he  is  entitled  upon  a  revo- 
cation of  his  authority  to  compensation 
for  his  time,  labor  and  expenses  before 
notice  of  such  revocation.  Vincent  v. 
Woodland  Oil  Co.,  165  P.  S.  402. 

134.  Where  the  plaintiff  had  in  charge 
the  sale  of  a  valuable  oil  property,  but 
finding  that  he  could  not  give  the  matter 
personal  attention,  he  arranged  with  the 
defendant  to  sell  the  property,  who  agreed 
to  share  the  commissions  with  him;  it 
was  field,  in  an  action  to  recover  half  of 
the  commissions  on  the  sale,  that  the 
case  was  for  the  jury,  and  that  it  was 
immaterial  that  at  the  time  the  agreement 
was  made,  the  property  had  been  with- 
drawn from  the  market,  and  that  nego- 
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tiations  with  the  purchaser  whom  the 
plaintiff  had  approached  were  not  re- 
sumed until  sometime  afterwards.  Loan 
V.  OiUnuyr,  166  P.  S.  643. 

135.  Where  a  broker  procures  a  cus- 
tomer for  goods  and  the  seller  accepts 
the  customer  as  a  purchaser  and  receives 
his  order  and  undertakes  to  execute  it, 
the  broker  is  entitled  to  his  commissions ; 
where  the  purchaser  refuses  to  receive  the 
goods,  alleging  that  they  were  not  properly 
made,  the  seUer  cannot  relieve  himself  of 
liability  to  the  broker  by  saying  that  the 
commission  was  not  to  be  paid  until  the 
goods  were  delivered  and  paid  for.  Re- 
stein  V.  McCaMen,  166  P.  S.  340. 

136.  Where  a  real  estate  broker  has 
not  paid  or  taken  out  a  license  at  the  time 
the  contract  is  made  between  him  and  the 
owner,  he  cannot  recover  his  commission 
for  the  sale  of  the  property;  and  this, 
though  the  sale  be  not  made  until  after 
the  license  is  taken  out.  Tanhauaer  v. 
Corbin,  3  Lack.  Jur.  89. 

137.  Where  a  real  estate  broker  is 
authorized  to  sell  and  has  commenced  a 
negotiation,  the  owner  cannot  take  it  into 
his  own  hands  and  complete  it  and  then 
refuse  to  pay  the  broker's  commissions. 
Tanhauaer  v.  Corbin,  3  Lack.  Jur.  89. 

AGISTMENT. 

See  Bailment. 

AGSEEMEITTS  BETWEEN  COUN- 
SEL. 

See  Pbactice,  XXXTX. 

AGRICULTURAL  SOCIETIES. 

1.  Where  two  agricultural  societies 
agreed  to  hold  a  joint  fair  and  the  treas- 
urer of  one  society  sued  the  treasurer 
of  the  other  to  recover  half  the  net  pro- 
ceeds of  the  same;  it  was  held  to  be  a 
good  affidavit  of  defence  that  there  had 
never  been  a  settlement  of  accounts  be- 
tween the  two  societies,  that  the  defend- 
ant was  not  a  party  to  the  contract,  and 
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that  he  had  received  the  money  as  treas- 
urer of  his  own  society  and  had  paid 
it  out  in  accordance  with  the  rules  of,  and 
as  directed  by,  that  society.  Pennsylva- 
nia State  Agricultural  Society  v.  Jermyn, 
167  P.  S.  369. 

ALIBL 

See  Cbiminai.  Law,  XVIL 

ALIENATION. 
See  Devise,  VII. 

ALIENS. 

1.  A  declaration  of  intention  cannot 
be  made  before  a  deputy  clerk  of  the 
courts  away  from  the  county  seat. 
Santo  Scola's  Case,  8  C.  C.  344 ;  contra, 
Boso's  Application,  6  Kulp  83. 

2.  If  an  alien  minor  can  be  natural- 
ized or  declare  his  intentions,  he  can  only 
do  so  through  a  guardian  or  next  friend. 
Lawler's  Application,  5  Mont.  77. 

3.  In  a  contested  election  case,  a  cer- 
tificate of  naturalization,  though  conclu- 
sive of  the  facts  therein  contained,  is  not 
conclusive  evidence  of  identity,  (y Day's 
Contest,  6  Kulp  491. 

4.  The  court  will  not  naturalize  an. 
applicant  who,  within  five  years,  has 
been  convicted  of  participating  in  an  xin- 
lawful  assembly;  where,  however,  he  is 
otherwise  of  good  character,  such  convic- 
tion may  not  debar  him  from  citizenship 
upon  a  future  application.  Terry's  Case, 
1  Dist  Rep.  266. 

5.  Congress  has  no  power  to  impose 
a  duty  of  naturalization  upon  the  state 
courts;  such  courts  may  absolutely  re- 
fuse to  act,  but  if  they  assume  the  powers 
and  duties  incident  thereto,  they  must 
see  that  the  conditions  precedent  pre- 
scribed by  Congress  are  complied  with, 
and  they  may  prescribe  other  conditions 
and  may  reject,  unless  satisfied  as  to  the 
proper  qualifications  of  the  applicant. 
Lab's  Petition,  3  Dist  Rep.  728.  See 
Bodek's  Case,  3  Dist.  Rep.  725. 
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6.  An  alien  will  not  be  naturalized  un- 
less the  court  be  satisfied  that  he  has  at 
least  some  comprehension  of  what  the 
constitution  is  and  of  the  principles  it 
affirms.     BodeK's  Case,  3  Dist  Rep.  725. 

7.  A  decree  of  naturalization  will  not 
be  set  aside  at  the  instance  of  a  private 
person  upon  an  allegation  of  a  fraudulent 
application  and  the  false  deposition  of 
a  voucher;  such  a  proceeding  must  be 
at  the  instance  of  the  legally  qualified 
officers  of  the  United  States,  tiie  state  or 
the  county.  In  re  Shaw,  2  Dist  Rep. 
250. 

a  Where  a  Scotchman  had  followed 
the  calling  of  a  marine  engineer  since 
1879  on  board  of  vessels  sailing  under 
the  Belgic  fiag  but  navigated  by  a  Penn- 
sylvania corporation,  and  in  1882  while 
touching  at  Philadelphia,  he  took  out  his 
first  papers,  and  four  years  later,  on  the 
oath  of  a  voucher  that  he  had  resided 
five  years  in  the  country  and  one  year 
in  this  state,  he  was  granted  a  certificate 
of  naturalization;  it  was  held,  that  the 
certificate  was  properly  issued  and  that 
his  residence  from  the  exigencies  of  his 
calling  was  sufficiently  proved  by  evi- 
dence of  his  express  declaration  in  1879, 
that  it  was  his  intention  to  reside  with 
his  family  in  this  country  and  to  become 
a  citizen  thereof.  In  re  Shaw,  2  Dist 
Rep.  250. 

9.  Under  the  act  2  April  1868 
(Brightly's  Purdon  893),  the  fees  to  be 
paid  prothonotaries  outside  of  the  city 
of  Philadelphia  for  naturalizing  aliens 
are,  for  first  papers,  one  dollar  and  fif- 
teen cents,  and  for  second  papers  one 
dollar  and  twenty-five  cents.  Naturcd- 
ixation  Fee,  16  C.  C.  226. 

10.  A  citizen  of  the  United  States, 
not  a  citizen  of  this  State,  or  a  resident 
alien  may  become  a  stockholder  in  an 
agricultural  or  scientific  association  in- 
corporated by  the  court  So,  he  may 
vote  his  shares  and  become  a  director. 
Omm'th  V.  Detwiller,  131  P.  S.  614; 
reversing  s.  c.  1  Northam.  267. 


2881 


ALIMONY. 

See  Husband  and  Wife,  yiTT, 

ALTERATION. 

See  SuKETT. 

I.  Of  bonds  and  judgment  notes. 

II.  Contracts. 

in.  Deeds. 

IV.  Leases. 

V.  Mortgages. 

YI.  Negotiable  instruments. 

VII.  Pleadings  and  process. 

VIII.  Releases. 

IX.  Wills. 

I.  Of  bonds  and  judgment  notes. 

1.  A  bond,  not  filled  up  at  the  time 
of  signing,  but  subsequently  filled  up 
in  the  manner  contemplated  by  the 
parties,  is  a  valid  obligation.  Bugger 
V.  OressweU,  12  Atlan.  829. 

2.  The  court  is  not  bound  to  accept 
a  license  bond  with  a  material  altera^ 
tion  therein  which  is  unexplained. 
Nordstrom's  Petition,  127  P.  S.  642. 

3.  Where  a  bond  has  erasures  and 
alterations  apparent  upon  its  face,  the 
person  who  offers  it  in  evidence  is 
bound  to  explain  the  erasures  and  alter- 
ations for  the  satisfaction  of  the  jury. 
Ifeabitt  V.  Turner,  155  P.  S.  429;  affirm- 
ing 8.  c.  7  Kulp  41. 

4.  If  an  alteration  or  interlineation  of 
a  judgment  note  is  of  such  a  character 
that  it  will  be  presumed  to  have  been 
made  before  execution,  it  is  entitled  to 
be  read  in  evidence;  it  is  for  the  other 
side,  to  attack  it.  Weaver  v.  Painter, 
3  Cent  259. 

5.  The  alteration  of  the  individual 
judgment  note  of  a  partner,  by  the 
subsequent  signature  of  bis  co-partner 
and  the  words  "trading  as,"  etc.,  is 
a  material  alteration,  and  a  judgment 
entered  thereon  against  the  firm  will 
be  opened  at  the  instance  of  the 
original  maker.  Kocher  v.  Schoener,  6 
Kulp  41. 
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6.  A  judgment  will  not  be  opened 
on  the  affidavit  of  a  defendant  that 
the  note  was  altered  after  he  signed 
it,  he  being  contradicted  by  the  corrob- 
orated testimony  of  the  plaintiff.  Ben- 
der V.  Oaiel,  4  Del.  192. 

7.  Upon  an  issue  to  determine  the 
validity  of  a  judgment  note,  where  both 
parties  acknowledged  that  the  rate  of 
the  attorney's  commission  was  inserted 
after  the  delivery  of  the  note,  the  ques- 
tion as  to  who  made  the  alteration  was 
for  the  jury.  Martin  v.  Eline,  157  P. 
S.  473. 

8.  The  interlineation  in  a  judgment 
11 'te  given  by  a  married  woman,  of  the 
wcjiJs  "  for  indebtedness  incurred  in  the 
liuiuagement  of  my  separate  estate  and 
ill  connection  with  a  separate  business 
ill  which  I  am  engj^ed,"  was  held  to 
1)6  a  material  alteration.  Wiseman  v. 
Fleischer,  10  C.  C.  300. 

9.  Where  the  words  "waiving  all  ex- 
emption laws  "  were  added  to  a  judgment 
note  after  its  execution  and  delivery,  and 
both  parties  denied  having  written  them, 
the  court  opened  the  judgment  and  set 
aside  a  writ  of  Jieri  facias  issued  thereon. 
BtUt  V.  Martin,  8  Lane.  274. 

10.  The  filling  out  of  a  commission 
clause  in  a  judgment  note  is  a  material 
alteration  sufficient  to  avoid  the  note; 
where,  however,  such  alteration  was  made 
after  the  plaintiff  gave  the  note  up  for 
collection;  it  was  Jield,  that  full  justice 
was  accomplished  by  striking  out  that 
portion  of  the  judgment  and  allowing 
the  rest  to  stand.  Rollins  v.  Evans,  2 
Lack.  Jut.  33. 

n.  Contracts. 

11.  The  interlineation  of  the  word 
"  by  "  over  the  word  "  before  "  in  a  con- 
tract to  complete  by  a  certain  time,  does 
not  render  the  contract  inadmissible,  the 
legal  effect  thereof  not  being  changed. 
Express  Publishing  Co.  v.  Aldine  Press, 
126  P.  S.  347. 

12.  Where  a  simple  contract  other  than 
a  bill  or  note  is  made  by  an  agent  in  his 


own  name,  his  undisclosed  principal  may 
maintain  an  action  upon  it,  and  an  imau- 
thorized  and  unnecessary  addition  of  a 
seal  to  such  a  contract  may  be  treated  as 
surplusage.  Lancaster  v.  Knickerbocker 
JceCo.,  153  P.  S.  427. 

13.  Where  school  directors  advertised 
for  bids  for  the  erection  of  two  school- 
houses,  and  let  the  contract  to  one  of 
several  bidders  according  to  drawings  and 
specifications,  and  when  the  work  was 
completed,  the  directors  allowed  the  con- 
tractor a  bill  for  "  extras  " ;  it  was  held, 
upon  an  appeal  from  the  township  audi- 
tors who  charged  the  directors  with  the 
latter  amount,  where  it  was  shown  that 
there  were  many  erasures  in  the  specifica- 
tions, and  the  unsuccessful  bidders  testi- 
fied that  the  extras  allowed  were  figured 
on  by  them  and  included  in  the  specifica- 
tions, that  it  should  have  been  left  to  the 
jury  whether  the  erasures  were  made 
after  the  contract  was  let  or  before. 
Carbondale  Tovmship  School  District  v. 
Tuttle,  2  Lack.  Jur.  333. 

14.  Where  the  original  contract  was 
fraudulently  altered  by  the  contractor; 
it  was  held,  that  such  alteration  would 
not  defeat  the  right  of  a  sub-contractor 
to  file  alien  for  materials  furnished  under 
the  original  contract  where  it  appeared 
that  the  sub-contractor  had  no  knowledge 
of  such  alteration,  and  it  did  not  appear 
that  the  materials  were  furnished  after  the 
alteration.    HaU  v.  Brovm,  7  Montg.  182. 

m.  Deeds. 

15.  A  deed  was  properly  admitted  in 
evidence  where  alterations  in  the  date 
were  properly  noted  in  the  attestation 
clause;  and  tiiis,  though  a  similar  altera- 
tion in  the  date  of  the  acknowledgment 
was  unexplained.  Bowlby  v.  Thunder,  3 
Cent.  911.     See  s.  c.  105  P.  S.  173. 

16.  Where  an  interlineation  in  a  deed 
appears  to  be  in  the  same  handwriting  as 
the  body  of  the  deed,  and  to  have  been 
made  with  the  same  ink  and  probably 
with  the  same  pen,  a  judgment  will  not 
be  reversed   because   of  the   admission 
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of  the  deed  in  evidence,  where  there  is 
nothing  to  indicate  fraud  and  the  inter- 
lineation itself  is  apparently  prejudicial 
to  the  appellee  rather  than  to  the  appel- 
lant Zimmerman  v.  Camp,  156  P.  S.  162. 
17.  Where  the  printed  words  in  a  tax 
deed  "said  second  Monday  in  June  "  were 
erased,  and  the  words  "  twenty-fourth  day 
of  Jan.  at  an  adjourned  sale  "  were  tater- 
lined  over  the  erasure  in  the  same  ink 
and  handwriting  as  the  body  of  the  deed, 
it  seems  that  it  was  not  such  an  altera- 
tion as  required  an  explanation  prior  to 
the  admission  of  the  deed  in  evidence. 
Lee  T.  Ifewland,  164  P.  S.  360. 

IV.  Leases. 

la  In  an  action  on  a  lease  to  recover 
taxes  which  the  tenant  covenanted  to 
pay,  where  the  copy  of  the  lease  is  filed, 
an  affidavit  of  defence  is  not  sufficient 
which  does  not  deny  that  the  copy  is  a 
true  copy,  nor  set  forth  what  words  were 
scored  out  and  intended  to  be  eliminated 
therefrom,  but  only  gives  the  defendant's 
understanding  of  the  effect  of  the  erasure 
of  certain  words  which  are  not  given. 
Hayties  v.  Sinnott,  160  P.  S.  180. 

V.  Mortgages. 

19.  Any  material  alteration  of  a  mort- 
gage renders  it  absolutely  void;  where 
the  record  showed  that  the  number  of 
days  allowed  for  default  in  the  scire 
facias  clause  was  left  blank,  and  the 
mortgage  when  suit  was  brought  upon 
it  showed  that  the  blank  had  been  filled 
with  the  words  "  twenty  days  " ;  it  was 
hdd,  that  the  mortgage  was  absolutely 
void.     McLUyre  v.  VeU,  163  P.  S.  350. 

VI.  Negotiable  instruments. 

20.  If  a  check  appears  on  its  face  that 
it  might  have  been  altered  in  its  amount, 
and  such  alteration  is  alleged,  it  cannot 
be  received  in  evidence  until  the  alleged 
alteration  is  first  explained.  Nagle's  Es- 
tate, 134  P.  S.  31 ;  s.  c.  26  W.  N.  C.  14; 
lerersing  s.  o.  2  Northam.  73. 


21.  If  no  explanation  be  given  of  a 
material  erasure  in  a  note,  no  recovery 
can  be  had  thereon.  Hood's  Appeal,  7 
Atlan.  137. 

22.  Where  a  note  in  favor  of  a  married 
woman  was  altered  by  an  interlineation 
by  her  husband,  without  her  knowledge, 
the  court  refused  to  strike  off  the  judg- 
ment, but  simply  opened  it  to  the  extent 
of  the  amount  so  added  to  the  note. 
Weaver  v.  Painter,  3  Cent.  259. 

23.  The  alteration  of  a  promissory  note 
by  the  addition  of  a  confession  of  judg- 
ment will  avoid  it.  Hoover  v.  Diem,  4 
Del  156. 

24.  The  endorsement  of  a  note  with 
the  date  left  out,  in  renewal  of  another 
note  in  bank,  is  an  implied  authority  to 
the  bank  to  insert  the  date ;  the  endorser's 
liability  will  not  be  affected  by  his  subse- 
quent unconsciousness  from  sudden  sick- 
ness before  the  note  was  used,  of  which 
the  bank  had  notice.  Bechtel's  Estate,  133 
P.  S.  367. 

25.  In  an  action  upon  a  joint  and  sev- 
eral promissory  note  given  for  the  price 
of  a  horse  by  the  purchaser  and  a  surety, 
where  it  is  apparent  upon  inspection  that 
the  date  of  the  note  has  been  altered; 
if  the  note  was  altered  before  it  came 
into  the  plaintiff's  hands,  he  is  entitled  to 
a  verdict  against  both  the  maker  and  the 
surety;  if  the  alteration  was  made  by 
plaintiff  innocently  after  it  came  into  his 
hands,  the  plaintiff  could  not  recover 
against  the  surety,  but  might  recover 
upon  the  original  consideration  against 
the  maker ;  if  the  alteration  was  made  by 
plaintiff  with  fraudulent  intent,  he  covdd 
not  recover  against  either  defendant. 
Where  the  plaintiff  testified  that  the 
alteration  was  made  before  the  note  came 
into  his  hands,  the  note  was  properly 
admitted  in  evidence,  leaving  it  to  the 
jury  to  determine  the  truth  of  the  alle- 
gation.   MtOer  V.  Stark,  148  P.  S.  164. 

26.  Where  a  promissory  note  shows  a 
material  alteration  on  its  face,  it  is  not 
admissible  in  evidence  without  an  ex- 
planation ;  recovery  cannot  be  had  against 
an  endorser  where  it  appears  that  the 
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note  was  changed  from  four  months  to 
ninety  days  without  the  endorser's  knowl- 
edge.   Hartley  v.  Corhoy,  150  P.  S.  23. 

27.  It  is  a  material  alteration  to  wil- 
fully cause  the  name  of  a  person  to  be 
placed  on  paper  as  a  witness  who  was  in 
no  respect  a  witness  to  the  transaction ; 
an  instrument,  however,  will  not  be 
avoided  because  a  person  attempted  to 
endorse  a  note,  but  through  ignorance, 
wrote  his  name  as  a  witness.  Fisher  v. 
King,  153  P.  S.  3. 

2a  Where  a  statement  in  assumpsit 
avers  a  debt  for  money  loaned  and  in  the 
same  count  set  forth  a  copy  of  the  note 
given  for  the  debt,  the  note  may  be 
treated  at  the  trial  as  the  real  cause  of 
action,  and  where  the  defence  is  an 
alleged  fraudulent  alteration  of  the 
amount  of  the  note,  evidence  is  admis- 
sible that  plaintiff,  at  the  time,  was 
borrowing  a  larger  sum  from  a  third 
party,  and  that  he  had  declared  to  defend- 
ant's family  that  nothing  was  due  him, 
and  that  he  did  not  mention  the  debt 
when  the  inquiry  was  made  at  the  in- 
quest of  lunacy  held  over  the  debtor. 
Winters  v.  Movrrer,  163  P.  S.  236. 

29.  Where  the  note  sued  on  plainly 
showed  an  alteration  and  the  note  was 
signed  by  two  makers ;  it  was  held  to  be 
competent,  upon  a  claim  against  the  estate 
of  one  of  the  makers,  for  the  claimant  to 
call  the  other  maker  to  testify  when  and 
by  whom  the  alteration  was  made;  and 
this,  although  his  testimony  showed  that 
he  was  the  principal  of  the  note  and  the 
decedent  was  the  surety.  Weiser's  Es- 
tate, 6  York  5. 

30.  Where  a  note  was  originally  made 
payable  to  order  and  the  alteration  to 
"  bearer  "  was  plainly  visible,  the  burden 
was  h£ld  to  be  upon  the  plaintiff  to  show 
that  the  alteration  was  made  prior  to  the 
execution  of  the  note  by  the  makers,  or 
with  the  consent  of  the  makers.  Weiser's 
Estate,  6  York  5. 

31.  An  immaterial  alteration  will  not 
invalidate  a  promissory  note ;  the  addition 
at  the  end  of  a  note  of  the  words  "  note 
of  J.  A.  Tooney  for  his  own  machine,  not 


included,"  was  h£ld  to  be  an  immaterial 
alteration.  Hadley  FaUs  Naticmal  Bank 
V.  Lovdenslager,  2  Dist  Rep.  654. 

32.  The  erasure  of  the  place  of  pay- 
ment in  a  promissory  note  made  by  a 
party  claiming  under  it,  without  the  con- 
sent of  the  maker,  is  such  a  material 
alteration  as  will  avoid  the  note.  Todd 
V.  Lederach,  11  Montg.  16. 

Vn.  Pleadings  and  process. 

33.  A  foreign  attachment  will  be  dis- 
solved if  the  affidavit  fail  to  mention  the 
name  of  the  defendant  and  has  a  material 
unnoted  interlineation.  It  cannot  be 
amended.  Jacobs  v.  Tichenor,  27  W.  N. 
C.  36. 

34.  Where,  upon  certiorari,  the  justice 
denied  under  oath  that  there  was  a  mate- 
rial interlineation  in  a  summons  after  it 
was  served,  and  his  testimony  was  cor- 
roborated by  the  constable ;  it  was  held^ 
that  the  presumption  in  favor  of  the 
honesty  of  the  justice  and  the  correctness 
of  his  record  would  prevail  over  the  oath 
of  the  defendant  to  the  contrary.  Fitz- 
gerald  v.  Campbell,  10  C.  C.  396. 

vm.  Releases. 

35.  In  an  action  against  a  carrier,  it 
was  Tield,  that  a  release  of  liabilify  was 
properly  excluded  where  erasures  ap- 
peared on  the  face  of  the  release,  and  it 
appeared  that  such  erasures  were  made 
by  the  carrier's  agent,  and  there  was  no 
evidence  that  the  paper  was  shown  or 
read  to  the  shipper  after  the  erasures 
were  made.  Armstrong  v.  United  States 
Express  Co.,  159  P.  S.  640. 

IX.  Wills. 

36.  A  lead-pencil  line  run  through  a 
legacy  by  a  testator,  whose  will  is  written 
in  ink,  operates  to  revoke  the  legacy. 
TmnUnsm's  Estate,  133  P.  S.  246;  s.  o. 
25  W.  N.  C.  447 ;  reversing  s.  c.  6  Lane 
286. 
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37.  Where  a  will  was  altered  after  its 
execution,  by  erasures  which  were  not  in 
it  when  the  will  was  attested,  and  such 
alterations-  were  proven  to  have  been 
made  by  the  authority  of  the  testatrix, 
by  only  one  witness ;  it  was  held,  that 
the  wiU  in.  its  original  state,  without  the 
erasures,  was  the  valid  will  of  the  testa- 
trix. SimreWs  Estate,  154  P.  S.  604; 
reversing  s.  c.  2  Lack.  Jur.  405. 

38.  Where  a  part  of  a  line  is  cut  by  a 
testator  from  his  wiU,  but  the  signature 
is  left  intact,  and  the  balance  of  the 
instrument  is  perfectly  intelligible,  such 
mutilation  does  not  amount  to  a  revoca- 
tion.   Ramsay's  Estate,  13  C.  C.  135. 


AMBIGUITY. 


See  Contbact: 
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AHEITDMENT. 

See  CBmufAii  Law:  Election  Law: 
Equity,  XXVII. :  Mechanics'  Libn, 
YII.  (b) :  Municipal  Assessuents  : 
Pbactice,  I.,  V. 

L  G^eral  rules. 

(a)  Bight  of  amendment. 

(b)  Names. 

(c)  Parties. 

(d)  Form  of  action, 
n.  Of  process. 

in.  Of  the  declaration. 
IV.  Of  the  plea. 
V.  Of  the  record. 

(a)  When  allowed. 
(6)  Of  the  verdict 
(d)  Of  the  execution. 
VL  At  what    time    amendments    are 
allowed. 
(6)  After  verdict. 

(c)  After  judgment. 

(d)  After  appeal. 

I.  General  rules. 

(a)  Right  of  amendment. 

1.  A  municipal  claim  may  be  amended 
by  adding  the  averment  of  notice  re- 


quired by  ordinance.  Philadelphia  v. 
Stevenson,  132  P.  S.  103 ;  s.  c.  25  W.  N.  C. 
367;  reversing  s.  c.  6  C.  0.  287. 

2.  An  insufficient  affidavit  in  foreign 
attachment  cannot  be  amended;  the  at- 
tachment must  be  dissolved.  Shumway 
V.  TFeWer,  24  W.  N.  0.  336. 

3.  A  foreign  attachment  will  be  dis- 
solved if  the  affidavit  fail  to  mention 
the  name  of  the  defendant,  and  has  a 
material  unnoted  interlineation.  It  can- 
not be  amended.  Jacobs  v.  Tichenor,  27 
W.  N.  C.  35. 

4.  If  the  sole  objection  to  a  proposed 
amendment  is  that  it  will  deprive  the 
other  party  of  the  benefit  of  the  statute 
of  limitations,  the  amendment  should  be 
allowed  and  the  other  side  left  to  his 
prayer  for  instructions  as  to  its  effect. 
Seipd  V.  Baltimore  &  Cumberland  VaUey 
Extension  Railroad  Co.,  129  P.  S.  425. 

5.  If  the  bond  for  an  attachment  under 
the  act  of  12  July  1842  (Brightly's  Pur- 
don  1137)  contains  but  one  surety,  the 
proceedings  will  be  quashed  on  certiorari 
to  the  common  pleas.  The  bond  cannot 
be  amended  by  adding  another  surety. 
Spettigue  v.  HiMm,  9  C.  0. 156. 

(P)  Names. 

6.  On  a  motion  to  quash  an  indictment 
for  a  misnomer  of  the  defendant,  the  dis- 
trict attorney  may  amend  by  the  inser- 
tion of  the  proper  name.  Comm'th  v. 
Early,  1  Lack.  Jur.  323. 

7.  The  court  cannot  amend  a  justice's 
transcript,  filed  as  a  lien,  so  as  to  change 
the  defendant's  name.  Koehler  v.  CDonr 
ald,  2  Northam.  315 ;  Baehman  v.  Keiper, 
Ibid.  316. 

a  Where  an  agreement  is  entered  into 
by  counsel  that  a  judgment  upon  a  me- 
chanic's lien  be  amended  so  as  to  change 
the  first  name  of  the  wife,  one  of  the 
defendants,  and  that  the  judgment  be 
stricken  off,  and  the  defendants  per- 
mitted to  file  an  affidavit  of  defence, 
such  an  agreement  cannot  afterwards  be 
repudiated  by  the  wife.  Jobe  v.  Hunter, 
166  P.  S.  6. 
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(e)  Parties. 

9.  An  amendment  which  simply  adds 
the  name  of  a  party  as  legal  plaintiff  will 
be  allowed  under  the  act  4  May  1852 
(Brightly's  Purdon  100).  National  Bank 
of  Royersford  v.  Davis,  6  Montg.  99. 

10.  An  amendment  adding  a  use  plain- 
tiff as  the  proper  party  to  sue,  after  the 
latter's  right  of  action  is  barred,  will  not 
be  allowed  to  affect  the  defendant's  right 
to  plead  the  statute  of  limitations.  Furst 
V.  Mutual  Saving,  Loan  and  Building 
Association,  128  P.  S".  183. 

11.  If  a  widow  dies,  who  has  brought 
an  action  for  the  death  of  her  husband 
by  negligence,  her  personal  representa- 
tives may  be  substituted  as  parties  plain- 
tiff. Brown  v.  Philadelphia  Jh  Reading 
RaUroad  Co.,  46  L.  I.  380. 

12.  Death  does  not  revoke  the  rule  of 
reference  in  compulsory  arbitration,  but 
the  arbitrators,  on  the  death  of  the  plain- 
tiff, cannot  make  a  valid  award  in  his 
favor  until  the  proper  parties  are  substi- 
tuted. Meehan  v.  Karolin,  1  Lack.  Jur. 
305. 

13.  In  proceedings  for  injuries  to  land 
from  the  construction  of  a  railroad  the 
wife's  name  may  be  substituted  by  amend- 
ment as  owner,  under  the  act  of  4  May 
1852  (Brightly's  Purdon  100).  Seipd  v. 
Baltimore  &  Cumberland  Valley  Extension 
Railroad  Co.,  129  P.  S.  426. 

14.  A  suit  for  wages  brought  by  a 
mother  to  the  use  of  her  minor  son, 
may  be  amended  to  a  suit  in  her  own 
right.    Harvey  v.  Quigley,  4  Montg.  140. 

15.  A  partnership  not  being  registered 
under  the  act  of  14  April  1851  (Brightly's 
Purdon  1646),  a  defendant  cannot  take 
advantage  of  the  amendment  acts  of  4 
May  1852  and  12  April  1868  (Brightly's 
Purdon  100),  by  adding  the  name  of 
another  party  defendant;  such  a  decree 
of  amendment  will  be  stricken  off. 
McLoney  v.  Edgar,  7  C.  C.  27. 

16.  If  a  suit  be  brought  against  two 
as  joint  defendants  the  proceeding  can- 
not be  amended  after  the  evidence  is 
closed,    so    as    to    make    it    an    action 


against  a  copartnership  composed  of  the 
same  defendants.  Kaiser  v.  Roberts,  5 
Kulp  469. 

17.  Where  a  mechanic's  lien  was  filed 
against  a  wife  without  joining  her  hus- 
band, it  was  too  late  to  amend  at  the 
trial  and  after  the  close  of  the  testi- 
mony. Fuller  V.  Enright,  37  P.  L.  J. 
431. 

la  The  act  of  10  May  1871  (Brightly's 
Purdon  100)  does  not  apply  to  appeals 
&om  a  justice.  The  court  will  not  per- 
mit the  addition  of  other  names  as  co- 
defendants.  Foltz  V.  Singer  Manufact- 
uring Co.,  7  Lane.  97. 

19.  Irregularity  of  process  in  bring- 
ing a  new  party  by  service  of  certified 
copy  of  amendment  and  record  is  cured 
by  appearance  and  plea.  Kennedy  v. 
Erdman,  150  P.  S.  427. 

20.  Where  the  plaintiff  in  an  action 
of  ejectment  dies,  his  heirs  may  be 
substituted  in  his  place  as  the  parties 
to  the  action;  and  this,  whether  they 
desire  it  or  not.  Bdllentine  v.  Negley, 
168  P.  S.  475. 

21.  Where  a  testator  in  his  lifetime 
enters  into  an  agreement  to  sell  a  house 
and  lot,  such  agreement  works  an  equi- 
table conversion,  and  the  vendor's  interest 
becomes  a  chose  in  action  which  goes  to 
his  executors,  who  are  alone  the  only  per- 
sons who  have  the  right  to  use  the  legal 
title  of  the  land  to  enforce  the  collection 
of  the  purchase  money.  Where  such  a 
suit  was  brought  by  other  devisees,  it 
was  held,  that  the  executor  was  entitled 
to  be  substituted  as  a  plaintiff  in  the  suit. 
Bender  v.  Luckenbadt.,  162  P.  S.  18. 

22.  In  an  action  to  recover  a  balance 
alleged  to  be  due  under  a  settlement  of 
mutual  accounts,  where  it  appears  that 
after  the  settlement,  but  before  suit,  the 
plaintiff  made  an  assignment  for  the 
benefit  of  creditors,  the  record  may  be 
amended  at  any  stage  of  the  proceedings 
so  as  to  add  the  name  of  the  assignee  as 
party  plaintiff.  FeUy  v.  Deaven,  166  P.  S. 
640. 

23.  The  record  of  a  judgment  cannot 
be  amended  by  striking  off  the  name  of 
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one  of  the  defendants  upon  his  applica- 
tion ;  and  this,  although  such  defendant's 
name  was  written  at  the  bottom  of  the 
note  by  mistake.  Keener  v.  MiUer,  2 
York  180.  See  Keener  v.  Miller,  3  York 
217. 

24.  A  misjoinder  of  the  administrators 
of  a  deceased  co-partner  with  surviving 
partners  is  amendable  on  certiorari.  Hart- 
man  y.  Kottcamp,  2  York  215. 

25.  Where  judgment  is  entered  by 
confession  against  a  firm  in  the  firm 
name,  the  proper  way  to  bring  upon  the 
record  as  defendants,  the  individual 
member  or  members  liable  therefor,  is 
by  a  suggestion  of  the  same  by  affidavit 
and  a  rule  to  amend  the  parties  defend- 
ant ;  the  court  has  full  authority  to  make 
such  an  amendment.  Rice  v.  Summers, 
2  Lack.  Jur.  336. 

26.  Upon  the  trial  of  a  sheriff's  inter- 
pleader the  issue  must  correspond  with 
the  claim,  and  the  plaintiff  can  only  sus- 
tain the  issue  by  proving  the  claim  as 
made;  where  the  plaintiff  claimed  the 
goods  by  affidavit,  and  the  evidence 
showed  that  he  held  the  goods  as  agent 
for  another ;  it  was  held,  that  the  verdict 
must  be  for  the  defendant,  and  the  court 
refused  an  amendment  substituting  the 
name  of  the  principal  as  plaintiff.  Camp- 
bell V.  Wasserman,  9  C.  C.  381. 

27.  In  an  action  on  a  replevin  bond,  it 
is  too  late  after  verdict  to  object  that  the 
suit  shoTild  have  been  brought  in  the 
name  of  the  assignee  of  the  sheriff  and 
not  in  the  name  of  the  sheriff  to  the 
use  of  the  avowant;  the  record  may  be 
amended  or  considered  as  amended. 
Krumbhaar  v.  Staler,  10  C.  C.  12. 

2a  Upon  the  death  of  a  defendant,  an 
Older  of  court  is  necessary  to  bring  the 
name  of  his  executor  upon  the  record  as 
a  defendant,  and  such  an  order  can  only 
be  made  after  notice;  before  the  record 
is  so  completed  a  scire  facias  cannot  issue 
to  revive  the  judgment.  Callahan  v. 
Fahey,  10  C.  C.  488. 

29.  Where  issue  has  been  joined  in  an 
action  of  ejectment  and  the  plaintiff  files 
an  affidavit  suggesting  the  death  of  the 


defendant  after  suit  brought,  the  court 
will  make  absolute  a  rule  to  amend  the 
record  by  substituting  the  tenant  for  life 
and  residuary  legatees  under  the  wUl  of 
the  decedent.  Davis  v.  Davis,  13  C.  C. 
221. 

30.  Where  a  suit  for  damages  was 
brought  by  a  husband  and  wife,  the  court 
refused  to  permit  an  amendment  striking 
out  the  wife's  name  as  a  party  in  the  ab- 
sence of  an  affidavit  of  a  mistake  having 
been  made  in  the  title  of  the  suit,  and  no 
mistake  appearing  in  the  declaration  ex- 
cept that  a  part  of  the  claim  if  recover- 
able would  belong  to  the  husband  only. 
WcOter  V.  Kensinger,  13  C.  C.  222. 

(d)  Form  of  action. 

31.  An  action  may  be  amended  from 
case  to  covenant  and  then  again  changed 
to  case.     CoUins  v.  Barnes,  130  P.  S.  356. 

32.  The  court  properly  refused  to  per- 
mit an  amendment,  changing  the  form  of 
action  to  assumpsit,  where  the  application 
for  the  amendment  was  made  after  the 
death  of  the  original  plaintiff  whose  de- 
position had  previously  been  taken,  and 
thirteen  years  after  the  action  was  com- 
menced.   Purdue  v.  Taylor,  146  P.  S.  163. 

33.  Where  a  proceeding  in  account 
render  was  begfun  by  foreign  attachment, 
the  court  made  absolute  a  rule  permitting 
an  amendment  of  the  form  of  action,  and 
allowing  the  plaintiff  to  file  a  bill  in 
equity  with  the  same  effect  as  if  the 
original  proceeding  had  been  begun  in 
equity.     Crowe  v.  Davis,  33  W.  N.  C.  662. 

34.  Since  the  procedure  act  of  26  May 
1887  (Brightly's  Purdon  1728)  an  amend- 
ment in  the  declaration  from  trespass  to 
case,  or  vice  versa,  does  not  change  the 
form  of  the  action  and  does  not  require 
the  payment  of  costs,  and  a  continuance 
upon  the  granting  of  such  an  amendment 
is  now  in  the  discretion  of  the  coiul;. 
Armstrong  v.  FactoryviUe,  10  C.  C.  274. 

II.  Of  process. 

35.  The  misnaming  of  the  township  in 
the  prcecipe  and  writ  in  ejectment  may  be 
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amended  under  the  act  of  10  May  1871 
(Brightly's  Purdon  100).  Stimmel  v. 
Miller,  8  C.  C.  128. 

36.  A  writ  of  summona  is  not  invali- 
dated by  an  error  in  the  praecipe,  but  the 
praecipe  will  be  amended  and  made  to 
conform  to  the  writ.  Davis  v.  Brode,  13 
C.  C.  631. 

37.  An  irregular  return  of  non  est  to  a 
scire  facias  sur  mortgage  may  be  amended 
on  motion.  Brundred  v.  Egbert,  164  P.  S. 
616. 

m.  Of  the  declaration. 

3a  A  plaintiff  may  withdraw  his  origi- 
nal declaration  and  file  an  amended  one, 
if  the  gist  of  the  cause  of  action  remains 
the  same,  although  the  alleged  incidents 
are  different.  Pittsburgh  Junction  Bail- 
road  Co.  V.  McCutcheon,  7  Atlan.  146. 

39.  The  plaintiff  in  trespass  qiiare 
dausum  fregit  cannot,  after  six  years, 
file  an  amended  narr.  for  double  or  treble 
damages  under  the  act  of  29  March  1824 
for  cutting  timber.  Fairchild  v.  Dunbar 
Furnace  Co.,  128  P.  S.  486. 

40.  A  narr.  for  personal  injuries  to  a 
minor  son,  setting  out  that  the  injiiries 
were  incurable  and  permanent,  averring 
damages  for  loss  of  services,  etc.,  may  be 
amended  by  alleging  that  the  child  died 
in  consequence  of  said  injuries.  Brad- 
ford  V.  Downs,  126  P.  S.  622. 

41.  After  the  entry  of  a  confessed 
judgment  it  is  doubtful  whether  the 
declaration  can  be  amended  so  as  to 
change  the  liabilities  of  joint  makers. 
McDonald  v.  McDonald,  37  P.  L.  J.  263. 

42.  If  a  sufficient  affidavit  of  defence 
be  filed  to  an  original  statement,  an 
amendment  of  the  statement,  subse- 
quently made  without  leave  of  court, 
which  is  neither  a  matter  of  form  nor 
necessary  substance,  will  be  stricken  off. 
Wigton  v.  Pennsylvania  Railroad  Co.,  26 
W.  N.  C.  367. 

43.  Whether  a  narr.  for  false  imprison- 
ment can  be  amended  by  adding  a  count 
for  malicious  prosecution,  was  not  decided. 
Sloan  V.  Sckomacker,  136  P.  S.  382;  s.  o. 
27  W.  N.  C.  10. 


44.  On  the  trial  of  an  issue  in  divorce 
it  is  in  the  sound  discretion  of  the  court 
to  allow  an  amendment  of  the  bill  of  par- 
ticulars and  admit  testimony  under  it. 
Melvin  v.  Melvin,  130  P.  S.  6. 

45.  Where  the  libel  sets  out  a  statutory 
cause  of  divorce  in  the  terms  of  the  stat- 
ute, but  specifies  particulars  not  within 
the  statutory  requirements  and  tending 
to  negative  the  general  averment,  the 
libel  may  be  amended  by  striking  out 
such  particulars  as  surplusage,  and  if  the 
evidence  sustains  the  specific  cause  of 
action,  a  divorce  may  be  decreed.  Heil- 
bron  V.  HeiU>ron,  168  P.  S.  297. 

46.  A  declaration  alleging  damage  oc- 
casioned by  the  use  of  splash  boards  on 
a  dam,  may  be  amended  so  as  to  set 
forth  that  the  overflow  was  also  caused 
by  the  closing  of  a  shute  in  the  dam. 
Fredericks  v.  Pennsylvania  Canal  Co., 
148  P.  S.  317. 

47.  On  the  trial  of  an  appeal  from  a 
justice  where  the  transcript  showed  that 
plaintiff's  claim  was  for  money  due  for 
timber  sold  to  the  defendant,  plaintiff 
was  entitled  to  show  that  his  claim  be- 
fore the  justice  was  upon  a  promissory 
note  given  for  the  timber,  and  to  amend 
his  declaration  by  adding  a  count  upon 
the  note.  Boner  v.  Luhman,  148  P.  S. 
691. 

48.  The  court  may  refuse  to  permit  an 
amendment  to  a  statement  by  striking 
out  averments  where  it  is  only  alleged 
that  they  are  immaterial  and  unnecessary, 
and  where  they  may  be  advantageous  to 
the  defendant  as  admissions  of  record. 
Heller  v.  Royai  Ins.  Co.,  161  P.  S.  101. 

49.  In  ejectment  where  the  abstract  of 
title  omits  relevant  matters  of  defence, 
the  court  should  permit  an  amendment 
upon  equitable  terms.  Meade  v.  Clarke, 
169  P.  S.  169. 

50.  Where  the  plaintiff  owned  a  corner 
lot  and  the  grade  of  both  streets  was 
changed  in  1887,  and  in  1888  a  common 
law  action  was  brought  to  recover  dam- 
ages for  the  change  of  grade  but  only  one 
street  was  mentioned  in  the  declaration, 
and  in  1892  an  amendment  was  allowed 
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80  as  to  include  the  other  street ;  it  was 
held,  that  the  act  16  May  1891  (Brightly's 
Purdon  1399),  -which  provides  that  the 
remedy  in  such  a  case  shall  be  by  a  jury 
of  view,  did  not  prevent  the  amendment 
or  deprive  the  court  of  jurisdiction.  Brady 
v.  TTtOes-JJarre,  161  P.  S.  246. 

91.  Where  the  declaration  stated  that 
all  the  defendants  were  served  but  the 
sherifTs  return  showed  but  one  defendant 
served,  the  plaintiff  was  permitted  to 
amend  upon  the  argument  of  the  case 
on  exceptions  to  the  report  of  a  referee. 
Stickle  V.  MOey,  1  York  18. 

52.  Upon  the  trial  of  an  action  of  eject- 
ment, where  it  was  discovered  that  the 
plaintiff's  abstract  made  a  mistake  in 
referring  to  a  certain  deed  given  to  the 
parly  through  whom  both  parties  claimed 
title,  the  court  granted  the  plaintiff  leave 
to  amend.  Fomt  v.  Northern  Central  By. 
Co.,  5  York  33. 

53.  Where  there  is  a  variance  between 
the  evidence  and  the  statement  which 
is  technical  rather  than  substantial,  an 
amendment  of  the  statement  will  be  al- 
lowed if  necessary  at  any  stage  of  the 
proceedings.  BuchwJter  Stove  Co.  v. 
Wood,  9  Montg.  30. 

54.  A  plaintiff  will  be  permitted  to  file 
an  amended  statement  and  be  granted  a 
continuance  upon  discovery  at  the  trial 
of  an  erroneous  statement  of  fact  therein, 
but  upon  such  an  allowance  he  will  be 
ordered  to  pay  the  costs  of  the  term. 
Lawrence  v.  P.  N.  &  N.  T.  Railroad  Co., 
27W.N.C.  572. 

55.  Where  the  plaintiff  neglected  to 
set  off  his  claim,  which  was  less  than 
three  hundred  dollars,  in  a  suit  before  a 
justice  brought  by  the  defendant,  and 
judgment  was  entered  for  the  defendant 
on  such  a  plea;  it  was  held,  that  the 
plaintiff  might  have  leave  to  amend  his 
affidavit  of  claim  by  striking  out  an  erro- 
neous credit  and  thus  making  his  claim 
to  exceed  the  sum  of  three  hundred 
dollars.    Jonc«  v.  Linden,  11  C.  C.  51. 
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IV.  Of  the  plea. 

56.  Under  the  act  25  May  1887,  sec.  7 
(Brightly's  Purdon  1729),  and  the  stat- 
ute of  amendments,  a  defendant  who  has 
pleaded  non-assumpsit,  has  a  right  at  the 
trial,  to  add  the  plea  of  payment,  subject 
to  such  reasonable  terms  as  the  court  may 
impose.  Stillwell  v.  Bickards,  152  P.  S. 
437. 

V.  Of  the  record. 

(a)  When  allowed. 

57.  It  is  not  error  to  refuse  an  amend- 
ment of  a  record  so  as  to  show  notice 
when,  in  fact,  the  notice  was  not  given. 
Bennett  v.  Hayden,  145  P.  S.  586. 

5&  Where  a  recognizance  was  forfeited 
on  August  24,  the  last  day  of  the  term, 
but  was  entered  on  the  docket  by  a  cleri- 
cal error  as  having  been  forfeited  on 
August  26,  when  the  court  was  not  in 
session,  the  court  permitted  the  record  to 
be  amended  and  refused  to  strike  off  the 
forfeiture;  and  this,  although  new  bail 
had  been  furnished  by  the  defendant. 
Cotntn'th  V.  Speidd,  10  Lane.  390. 

59.  Upon  a  trial  for  murder  the  record 
must  show  the  presence  of  the  defendant 
at  every  stage  of  the  proceedings,  but 
where  he  was  actually  present  he  is  not 
entitled  to  a  new  triiJ  because  the  clerk 
neglected  to  note  his  presence  on  the  rec- 
ord, but  the  trial  court  may  direct  that 
the  record  be  so  amended  as  to  conform 
to  the  actual  facts  of  the  case  and  show 
the  presence  of  the  prisoner.  Comm'th 
V.  Sacox,  161  P.  S.  484. 

60.  Upon  a  motion  to  strike  off  an  ap- 
peal the  court  will  allow  the  justice  upon 
proper  application  to  amend  his  docket 
and  transcript  so  as  to  conform  to  the 
facts.  Kearney  v.  Pennock,  12  C.  C. 
37. 

61.  Where  a  judgment  entered  in  the 
common  pleas  upon  a  justice's  transcript 
is  void  on  its  face  for  want  of  jurisdic- 
tion, it  will  be  stricken  off  on  motion  and 
the  court  has  no  authority  to  permit  the 
transcript  to  be  amended.  Klinger  v. 
Kom»,  13  C.  C.  641. 
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(ft)  Of  the  verdict. 

62.  In  an  action  on  a  replevin  bond 
six  years  after  the  trial  of  the  action  in 
replevin,  it  is  not  error  to  permit  an 
amendment  of  a  clerical  error  in  record- 
ing the  verdict  Clark  v.  Moras,  142  P. 
S.  311. 

63.  The  court  has  power  to  amend  a 
verdict  so  as  to  make  it  conform  with 
the  intention  of  the  jury,  but  it  cannot 
substitute  a  verdict  of  its  own  for  the 
purpose  of  meeting  the  supposed  equities 
of  the  case.  Orim  v.  Beinbold,  12  C.  C. 
223.     See  s.  c.  148  P.  S.  446. 

64.  Where  on  the  trial  of  an  issue 
devasavit  vel  non  the  case  turned  upon 
whether  the  paper  was  testamentary  in 
its  character,  and  the  jury  found  that  it 
was  the  wish  of  the  person  who  executed 
the  paper  that  it  should  take  effect  at  the 
time  it  was  written,  the  court  properly 
amended  the  verdict  so  as  to  read,  ver- 
dict for  defendant;  but  the  practice  of 
submitting  the  construction  of  such  a 
paper  to  the  jury  was  not  commended. 
Jackson  v.  Tozer,  154  P.  S.  223;  affirming 
8.  c.  3  Northam.  333.  See  Tozer  v.  Jack- 
sm,  164  P.  S.  373. 


(d)  Of  the  execution. 
65.  Under    the    act    21    April 


1846 


(Brightly's  Purdon  867)  the  sheriff  has 
no  standing  as  a  petitioner  unless  he 
has  an  interest  in  having  the  execution 
amended,  and  an  amendment  will  only 
be  allowed  when  equity  and  justice  re- 
quire it.  Lowenstein  v.  KreU,  162  P.  S. 
267. 

VI.  At  what  time  amendments  are 
allowed. 

(6)  After  verdict. 

66.  Where  a  suit  was  brought  in  the 
name  of  a  plaintiff  by  her  attorney  in 
fact  and  there  was  doubt  as  to  the  valid- 
ity of  the  power  of  attorney,  the  court 
after  verdict  amended  the  record  by 
striking  out  the  words  "  by  her  attorney 
in  fact."  OJackin  v.  McDermoU,  8  Montg. 
144. 
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67.  Where  one  railroad  company,  which 
had  leased  another,  took  a  bond  with  sur- 
eties from  one  of  its  employees,  and  the 
two  railroads  were  subsequently  con- 
solidated under  the  act  16  May  1861 
(Brightly's  Purdon  1801);  it  was  held, 
that  the  sureties  were  liable  for  the  em- 
ployee's defalcation  after  the  merger  of 
the  two  companies;  it  was  immaterial 
that  the  suit  was  brought  in  the  name  of 
the  new  company,  as,  if  the  suit  should 
have  been  brought  in  the  name  of  the 
original  obligee,  the  defect  could  have 
been  cured  by  amendment ;  and  this  after 
a  trial  on  the  merits.  Pennsylvania  & 
Northwestern  B.  B,  Co.  v.  Harking,  149 
P.  S.  121. 

(c)  After  Judgment. 

6a  Where,  upon  the  opening  of  sev- 
eral judgments,  issues  were  awarded  and 
the  issue  in  the  case  at  bar  had  been  tried 
five  times,  upon  the  discovery  that  no 
issue  had  actually  been  allowed  in  that 
case,  the  court  permitted  an  amendment 
of  the  record  nunc  pro  tunc  so  as  to 
include  it.  Kittanning  Insurance  Co.  v. 
Adams,  10  Atlan.  895. 

69.  An  application  to  amend  a  state- 
ment after  an  allowance  of  a  judgment 
of  non-suit  comes  too  late.  Henry  v. 
Fisher,  2  Lack.  Jur.  337. 

70.  A  motion  to  amend  by  changing 
the  form  of  action  is  too  late  when  not 
made  until  six  months  after  judgment 
of  non-suit  has  been  entered,  and  after 
the  statute  of  limitations  has  become  a 
bar.    Bitterling  v.  Keipler,  160  P.  S.  1. 

(<i)  After  appeal. 

71.  The  record  is  within  the  reach  of 
the  court  below  for  the  correction  of  cler- 
ical errors  until  the  return  day  of  a  writ 
of  error ;  and  this,  whether  the  record  is 
in  fact  made  up  and  transmitted  or  only 
constructively  removed.  Ounn  v.  Bowers, 
126  P.  S.  662, 

72.  In  ejectment  an  amendment  add- 
ing the  plaintiff's  wife  as  a  necessary  co- 
plaintiff  may  be  made  in  the  supreme 
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court.      Shaffer  t,   Ekhert,   132   P.  S. 
285. 

73.  A  formal  defect  in  an  indictment 
may  be  amended  either  in  the  court  be- 
low or  in  the  supreme  court.  Davis  v. 
Comm'th,  4  Cent.  711. 

74.  In  a  suit  against  partners  for 
breach  of  contract  to  purchase  real  es- 
tate, the  supreme  court  refused  leave  to 
amend  by  making  the  partner  who  made 
the  contract  the  sole  party  defendant. 
Martin  v.  Frank,  26  W.  N.  C.  361. 

75.  The  supreme  court  will  consider 
an  amendment  of  the  declaration,  which 
could  have  been  made  after  verdict,  as 
having  been  made.  Trainor  v.  Philadel- 
phia &  Reading  Railroad  Co.,  137  P.  S. 
148;  s.  0.  26  W.  N.  C.  441. 

76i  Interest  should  not  be  included  in 
damages  in  an  action  ex  delicto;  but  the 
supreme  court  will  allow  the  judgment 
to  be  amended  by  remitting  the  interest 
Emerson  v.  Schoonmaker,  135  P.  S.  437. 

77.  Where  a  married  woman  is  sued 
before  a  justice  as  a  single  woman,  an 
amendment  will  be  allowed  on  appeal 
by  adding  the  name  of  her  husband  as 
co-defendant.  Degnan  v.  Hutchison,  2 
Northam.  322.  See  FoUz  v.  Singer  Man- 
ufacturing  Co.,  7  Lane.  97. 

7a  Where  an  action  for  mesne  profits 
was  brought  in  the  name  of  a  husband 
and  wife  in  right  of  the  wife,  but  was 
tried  on  the  merits  as  though  it  had  been 
brought  in  the  name  of  the  husband  for 
the  use  of  the  wife ;  it  was  held,  that  the 
error,  though  formal,  was  material,  but 
was  amendable  in  the  supreme  court 
under  the  act  20  May  1891  (Brightly's 
Purdon  790).  Thornton  v.  Britton,  144 
P.  8. 126. 

79.  In  replevin  for  goods  distrained 
for  rent  a  judgment  upon  a  verdict  will 
not  support  an  execution  where  it  is 
silait  as  to  the  sum  for  which,  and  the 
person  against  whom,  it  is  intended  to  be 
entered;  the  court  may  mould  a  verdict 
into  proper  form,  but  the  supreme  court 
will  not  do  so  where  it  would  be  unfair 
to  the  appellant  in  view  of  the  trouble 
and  expense  to  which  he  has  been  put. 


Fark  v.  Holmes,  147  P.  8.  497 ;  reversing 
8.  c.  28  W.  N.  C.  288. 

80.  Under  the  act  20  May  1891 
(Brightly's  Purdon  790)  the  supreme 
court  may  modify  a  judgment  without  a 
return  of  the  record.  Terry  v.  Wende' 
roth,  147  P.  S.  519. 

SL  Where  a  statement  claims  for  tho 
exclusive  use  of  an  invention  and  the 
evidence  fails  to  show  that  the  use  was 
exclusive,  and  the  defendant  does  not 
plead  surprise,  but  defends  on  the  ground 
that  there  was  no  contract  at  all,  he  can^ 
not,  after  a  verdict  against  him,  tak* 
advantage  of  the  variance,  and  this,  air 
though  he  had  moved  for  a  non-suit  on 
that  ground  and  has  presented  points 
covering  it  The  supreme  court  will 
permit  him  to  amend  his  statement  to 
conform  to  the  evidence.  Kroegher  v, 
McConway,  149  P.  8.  444. 

82.  In  an  action  of  assumpsit  where 
the  plea  is  merely  non-assumpsit,  a  ver- 
dict for  a  sum  named  in  favor  of  the  de- 
fendant will  not  be  permitted  to  stand, 
and  such  an  error  will  be  corrected  in  the 
supreme  court.  Neely  v.  Sensenig,  150  P. 
S.  520. 

83.  Where  the  supreme  court  reverses 
a  judgment  with  a  new  venire,  it  is  im- 
material whether  the  action  brought  in 
the  name  of  an  agent  is  in  proper  form, 
as  the  record  can  be  amended  in  the  court 
below.  Yerkea  v.  Richards,  153  P.  S. 
646;  reversing  s.  c.  8  Montg.  47.  See 
s.  c.  11  Lane.  308. 

84.  Where  an  action  in  assumpsit 
should  have  been  brought  in  trespass, 
the  supreme  court  will  amend,  if  nee^s- 
sary,  after  a  verdict.  Comm'th  v. .  Press 
Co.,  156  P.  8.  616 ;  affirming  s.  c.  2  IMst. 
Rep.  411. 

85.  Where  tie  praecipe  in  an  eject- 
ment included  by  mistake  more  land 
than  the  plaintiff  claimed,  and  a  verdiet 
was  rendered  for  the  plaintiff  for  the 
land  described  in  the  prcecipe  ;  it  was 
held,  that  the  plaintaff  might  amend  his 
praecipe  in  the  supreme  court  l^  dis- 
claiming the  land  included  by  mistake, 
and  the  judgment  would  then  be  ^rmed ; 
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in  such  a  case  the  supreme  court  will 
impose  the  costs,  up  to  the  time  of  the 
application  for  amendment,  upon  the 
plaintiff  as  a  condition  of  the  affirmance 
of  the  judgment.  Brothers  v.  Mitchell, 
167  P.  S.  484. 

86.  Where  an  assignee  of  a  life  policy, 
who  is  also  a  creditor,  takes  out  letters  of 
administration  on  the  debtor's  estate  and 
recovers  on  the  policy  in  a  suit  brought 
as  administrator,  the  supreme  court  upon 
appeal  will  permit  the  record  to  be 
amended  so  that  the  plaintiff  may  also 
appear  as  assignee.  Clifford  v.  Prudential 
Ins.  Co.,  161  P.  S.  257. 

87.  Where  an  action  for  the  death  of 
a  minor  son  has  been  brought  by  the 
father,  the  record  may  be  amended  in 
the  supreme  court  by  the  addition  of  the 
name  of  the  mother  as  a  plaintiff.  Weaver 
V.  Iselin,  161  P.  S.  386. 


AMOTION. 

See    Beneficial 
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ANCIENT  DEEDS. 
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ANCIENT  LIGHTS. 
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L  Title. 

1.  The  provisions  of  the  sixth  sectioa 
of  the  act  15  May  1889,  entitled  "an  act 
for  the  taxation  of  dogs  and  the  protec- 
tion of  sheep,"  that  all  dogs  shall  here- 
after be  personal  property  and  subject  of 
larceny,  was  held  not  to  be  unconstitu- 
tional; the  provision  was  germane  to 
the  object  of  the  act.  Comm'th  v.  Depuy, 
148  P.  S.  201.  See  act  25  May  1893,  sec 
7  (Brightly's  Purdon  692). 

II.  Trespassing  animals. 

2.  Since  the  repeal  of  the  fence  law 
by  the  act  of  4  AprU  1889  (P.  L.  27)  a 
land  owner  is  not  required  to  fence  cat- 
tle out,  but  their  owner  must  fence  them 
in  so  as  to  avoid  trespassing.  Arthurs  v. 
ChcUfield,  38  P.  L.  J.  53. 

3.  Since  the  repeal  of  the  fence  law 
of  1700  by  the  act  of  4  April  1889  (P.  L. 
27)  every  one  must  keep  his  cattle  within 
his  own  close.  It  is  not  necessary  that  the 
plaintiff's  field  be  enclosed  to  maintain  an 
action  for  trespassing  cattle.  Thompson 
V.  Kyler,  9  C.  C.  206 ;  8.  c.  8  Lane.  24:5. 

4.  Whether  an  owner  of  cattle  is  liable 
for  a  trespass  committed  by  them  and 
the  question  of  negligence  in  permitting 
them  to  run  at  large  is  one  of  fact  to  be 
decided  by  the  evidence ;  a  justice  of  the 
peace  has  jurisdiction  in  such  a  case. 
Ziegler  v.  Hons,  6  Kulp  374. 

5.  In  an  action  of  trespass  on  the  case 
for  the  killing  of  plaintiff's  dog;  it  was 
held,  to  be  a  good  special  plea  whiclx 
admitted  the  killing  but  alleged  that  the 
plaintiff's  dog  had  been  in  the  habit  of 
worrying  the  defendant's  cattle,  and  that 
on  the  night  of  the  killing  some  dogs 
were  worrying  his  cattle,  and  he  there- 
fore shot  in  the  dark,  and  woimded  the 
plaintiff's  dog;  and  further  alleged  that 
any  damage  occasioned  to  the  plaintiff 
was  occasioned  by  the  unlawful  trespass 
and  depredations  of  the  said  dog.  Svtton 
V.  Coover,  4  York  22. 

6.  Mandamus  is  the  proper  remedy  to 
enforce  a  claim  upon  the  public  treasury 
for  sheep  killed  by  dogs.    Bundage  v. 
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Blakely  School  District,  1  Lack.  Jur. 
222. 

7.  A  sheep  certificate  under  the  local 
act  of  28  March  1873  should  show 
whether  the  sheep  have  been  destroyed 
or  injured  and  the  number  of  each.  So, 
one  appraisement  regularly  made,  ren- 
ders any  subsequent  appraisement  void. 
Vosburg  v.  Wyoming  County  Commia- 
tionen,  7  C.  C.  646. 

a  Under  the  local  act  of  28  March 
1873,  relating  to  damages  for  sheep  killed 
by  dogs,  the  county  commissioners  cannot 
review  the  finding  of  damages  by  the 
appraisers,  and  though  their  dul^  in 
signing  the  warrant  is  but  ministerial, 
if  there  be  indications  of  fraud  they 
may  inquire  into  such  questions  and 
act  accordingly.  Fraud  vitiates  every- 
thing, "even  a  sheep  certificate."    Ibid. 

9.  Where  a  dog  guilty  of  killing  sheep 
was  brought  upon  the  farm  of  the  direc- 
tors of  the  poor  by  the  steward's  son 
without  authority  and  afterwards  main- 
tained there,  the  ownership  of  the  dog 
did  not  thereby  become  vested  in  the 
poor  district.  Sprout  v.  Directors  of 
Greene,  146  P.  S.  698. 

10.  Under  the  act  16  May  1889  (see 
act  25  May  1893,  Brightly's  Purdon  691), 
providing  for  a  tax  on  dogs  to  pay  claims 
arising  from  loss  or  damage  to  sheep ;  it 
was  heJd,  that  an  impaid  balance  of  a 
claim  in  one  year  might  be  carried  for- 
ward and  paid  out  of  the  taxes  collected 
in  the  following  year.  Nevin  v.  Dreher 
School  District,  12  C.  C.  449. 

U.  Where  proceedings  to  recover  dam- 
ages for  sheep  killed  by  dogs  under  the 
act  25  May  1893  (Brightly's  Purdon  691) 
were  not  begun  until  nine  months  after 
the  killing;  it  was  field,  that  the  claim- 
ant had  been  guilty  of  such  laches  as 
was  fatal  to  his  right  of  recovery. 
Quemy  v.  Huntingdon  County,  15  C.  C. 
163.    See  Keener  v.  Fouch  16  C.  C.  207. 

12.  An  appeal  lies  from  the  finding 
by  township  auditors  under  the  sheep- 
dog act  26  May  1893  (Brightly's  Purdon 
692),  of  the  ownership  of  dogs  doing 
damage  to  sheep  and  of  the  amount  of 


such  damage. 
Dist  Rep.  777. 


WeaMmd  v.    Tdhner,  2 


m.  Ferodoas  animals. 

■  13.  The  owner  of  a  cat,  of  no  known 
extraordinary  mischievous  tendencies,  is 
not  liable  for  its  coming  on  the  plaintifPs 
premises  and  killing  the  plaintiff's  canary 
bird.    McDonald  v.  Jodrey,  8  C.  C.  142. 

14.  An  action  will  not  lie  under  the 
act  of  15  April  1851  (Brightly's  Purdon 
1603)  by  the  widow  for  the  death  of  her 
husband  by  a  bull  purchased  from  de- 
fendant, on  the  allegation  of  known  false 
representations  made  by  defendant  in  its 
sale.    Showers  v.  Yeaney,  9  C.  C.  69. 

15.  As  to  the  liability  of  the  owner  of 
vicious  animals  for  injuries  caused  by 
them,  see  note  to  Neto  Jersey  v.  Donahue, 
10  Atlan.  162. 

16.  Where  the  plaintiff  was  lawfully  on 
defendant's  premises  when  he  was  bitten 
by  the  defendant's  dog,  and  it  appeared 
that  the  dog  was  a  ferocious  and  danger- 
ous animal,  and  that  the  defendant  knew 
that  such  was  its  nature  and  character ;  it 
was  held,  that  the  case  was  properly  sub- 
mitted to  the  jury ;  it  was  not  necessarily 
contributory  negligence  to  go  on  premises 
where  a  sign  of  warning  was  displayed. 
Sylvester  v.  Maag,  156  P.  S.  226. 

17.  A  person,  though  not  the  owner 
of  a  vicious  dog,  may  make  himself  liable 
to  others  as  owner  by  knowingly  keeping 
or  harboring  the  animal  upon  his  premises 
after  knowledge  of  its  vicious  propen- 
sities. Snyder  v.  Patterson,  161  P.  S. 
98. 

18.  The  owner  of  an  alleged  vicious 
dog  will  not  be  held  responsible  for  an 
accident  caused  by  the  dog  jumping  up 
and  frightening  the  plaintiff's  horse  on  a 
public  road,  unless  it  be  made  to  appear 
not  only  that  the  dog  was  of  a  vicious 
character,  but  that  the  owner  had  knowl- 
edge of  that  character.  Bradley  v.  Myers, 
10  Lane.  137. 

19.  In  an  action  for  an  injury  com- 
mitted by  a  dog  it  must  be  shown  that 
the  dog  was  vicious,  and  that  the  owner 
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had  notice  thereof.  MuRerrin  v.  Henry, 
11  C.  C.  49. 

20.  The  owner  of  a  steer  is  not  liable 
for  injviries  inflicted  upon  a  person,  in  the 
absence  of  evidence  that  the  animal  had 
a  vicious  character  and  that  the  defendant 
had  previous  knowledge  thereof ;  the  bur- 
den is  upon  the  plaintiff  to  show  negli- 
gence on  the  part  of  the  owner,  even  when 
the  animal  belongs  to  a  class  of  known  dan- 
gerous propensities.  Curtis  v.  ScMoaser, 
14  C.  C.  600. 

IV.  Use  of  animals. 

21.  Leaving  a  horse  unattended  is  such 
negligence  as  renders  the  owner  liable  to 
the  natural  consequences  of  an  unattended 
horse  moving  inadvertently,  being  med- 
dled with  or  taking  flight.  Wideman  v. 
Smith,  1  Lack.  Jur.  203. 

22.  Under  the  act  10  April  1826,  sec. 

1  (Brightly's  Purdon  286),  the  taking  of 
cattle  to  the  bank  of  a  canal  for  the 
purpose  of  watering,  is  an  offence  pun- 
ishable by  fine  and  imprisonment.  Phil- 
adelphia &  Reading  B.  B.  Co.  v.  Beading 
^  PoUsville  R.  R.  Co.,  12  C.  C.  613;  s.  c. 

2  Dist.  Rep.  857. 

V.  Wild  animals. 

23.  An  amending  act  cannot  stand 
where  its  title  contains  no  specific  refer- 
ence to  the  original;  the  act  26  April 
1889  (Brightly's  Purdon  2100),  amend- 
ing the  first  section  of  the  act  15  May 
1887,  P.  L.  116,  providing  for  the  de- 
struction  of  wild  animals,  is  unconsti- 
tutional for  that  reason.  Sanders  v. 
Cambria  County,  16  C.  C.  94;  s.  o.  4 
Dist  Rep.  241;  1  Mag.  &  Con.  66. 


AKMUITIBS. 

See  Estate  fob  Life,  I. 


ANirULMENT  OF  MARRIAGE. 

See  Husband  and  Wife,  XI. 


AirrE-NUPTIAL  CONTRACTS. 

See  Husband  and  Wife,  L 

APOTHECARIES. 

See  Excise. 

Where  the  owner  of  a  drug  store  takes 
no  part  in  conducting  the  same,  but  em- 
ploys a  duly  certified  pharmacist,  he  is 
not  indictable  under  the  act  24  May 
1887  (since  amended  by  the  act  16  June 
1891,  Brightly's  Purdon  108).  Comm'th 
V.  Johnson,  144  P.  S.  377. 

APPEAL  AND  ERROR. 

See  Abbitbation :  Cebtiobabi:  Equity: 
Justices'  Couets  :  Poos,  IV. :  WAintB, 

VI. 

I.  Forms  of  appeal. 
II.  Who  may  appeal. 

III.  Time  to  appeal 

IV.  When  an  appeal  lies. 

V.  When  an  appeal  does  not  lie. 
VL  What  is  brought  up  and  what  will 
be  reviewed  on  appeal 
Vn.  Error. 

(a)  Assignable  error. 
(&)  Reversible  error. 

(c)  Harmless  error. 

(d)  How  error  may  be  cured. 

(e)  Errors  in  the  record. 

(g)  Questions  of  evidence. 

(h)  Errors  in  the  charge. 

Exceptions. 

(a)  Bill  of  exceptions. 

(&)  When  an  exception  must  be 
taken. 
Bail  upon  appeal 
Supersedeas. 
Assignments  of  error. 
Paper  books. 
Judgment. 
Reargument. 
Error  coram  vobis. 
Appeal  in  criminal  cases. 


vm. 


rx. 

X. 

XI. 

xn. 
xin. 

XIV. 

XV. 

XVI. 


I.  Fonns  of  appeal. 

1.  For  forms  of  taking  an  appeal  under 
the  act  of  9  May  1889  (Brightiy's  Purdon 
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788,  790),  and  interesting  and  valuable 
remarks  thereon  by  Abnold,  J.,  see  In  re 
Forma,  24  W.  N.  C.  672.  See  also  In  re 
Ad,  26  Ibid.  361. 

II.  Who  may  appeal. 

2.  In  a  proceeding  in  the  quarter  ses- 
rions  under  the  act  of  22  April  1887  (P. 
L  61),  to  compel  the  collection  of  a  spe- 
cial tax,  citizens  and  taxpayers  who  have 
been  refused  a  right  to  intervene,  have 
no  standing  to  be  heard  in  the  supreme 
court  on  appeal.  Bower's  Appeal,  127  P. 
S.134. 

3.  Notwithstanding  the  voluntary  pay- 
ment by  a  legatee  of  the  collateral  inher- 
itance tax  upon  a  bequest,  in  compliance 
with  a  decree  of  the  orphans'  court,  the 
commonwealth  may  afterwards  appeal 
from  the  decree,  for  error  in  not  requir- 
ing payment  of  the  six  per  cent  addi- 
tional charge  under  the  act  of  4  May, 
1886  (P.  L.  426).  Comm'th'a  Appeal, 
128  P.  S.  603. 

4.  Upon  a  bill  for  an  account  as  to  a 
partnership  interest,  the  defendants  who 
admit  their  possession  and  their  liability 
to  account  to  the  real  owner  have  no 
standing  to  appeal  from  a  decree  confirm- 
ing the  report  of  a  master  of  an  inters 
pleader  instituted  to  determine  the  ques- 
tion of  ownership.  Crawford  v.  Shriver, 
139  P.  S.  239. 

5.  An  assignee  for  creditors  has  no 
standing,  either  in  his  own  behalf  or  in 
behalf  of  the  creditors,  to  appeal  from  a 
decree  distributing  the  fund.  Graff' t  Es- 
tate, 146  P.  S.  415. 

&  Where  a  judgment  has  been  ob- 
tamed  against  a  county,  ten  tax-payers 
may  intervene  under  the  act  12  June 
1878  (Brightly's  Purdon  437),  and  appeal 
the  case  to  the  supreme  court ;  the  court 
has  no  discretion  to  grant  or  withhold 
the  permission  to  intervene.  BeU  v.  AUe- 
jfteny  Countji,  149  P.  S.  381;  reversing 
8. 0. 10  C.  C.  597. 

7.  A  judgment  upon  an  appeal  taken 
by  one  of  the  parties  is  no  bar  to  a  sub- 
sequent appeal  by  the  other  party  in 
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which  different  errors  are  assigned. 
Oates  V.  Pennsylvania  B.  B.  Co.,  164  P. 
S.  566.    See  s.  c.  150  P.  S.  50. 

8.  Where  a  contestant  of  a  will  upon 
his  own  application,  is  granted  leave  to 
withdraw  from  the  contest,  and  is  or- 
dered to  pay  all  costs  which  have  ac- 
crued to  the  date  of  his  withdrawal,  his 
connection  with  the  case  is  at  an  end  and 
he  cannot  afterwards  take  an  appeal  on 
the  ground  that  he  is  still  in  the  case 
because  he  has  not  paid  the  costs.  Eich' 
ert's  EstaU,  155  P.  S.  69. 

m.  Time  to  appeal. 

9.  A  writ  of  error  to  reverse  a  judg- 
ment for  error  therein,  must,  under  the 
act  of  1  April  1874  (Brightly's  Purdon 
788),  issue  within  two  years  after  the 
judgment  was  entered ;  and  this,  notwith- 
standing a  subsequent  refusal  of  the 
court  to  open  or  strike  off.  Gillespie  v. 
Campbell,  1  Cent.  558. 

10.  A  writ  of  error  to  a  refusal  to 
strike  off  a  void  judgment  lies  at  any 
time;  if  the  judgment  be  but  erroneous 
or  voidable,  the  writ  of  error  must  issue 
within  the  statutory  period.  Clarion,  M. 
&  P.  BaUroad  Co.  v.  Hamilton,  127  P. 
S.l. 

U.  The  statutory  period  for  an  appeal 
from  an  order  authorizing  an  assessment 
by  the  receiver  of  a  mutual  fire  insurance 
company  having  passed,  no  appeal  lies  to 
the  refusal  to  revoke  or  to  grant  a  re- 
hearing. Lowenstein  v.  North  Schuylkill 
Insurance  Co.,  132  P.  S.  410. 

U.  The  three  years  allowed  within 
which  an  appeal  may  be  taken  from  a 
decree  of  the  orphans'  court  should  be 
computed  from  the  date  of  the  decree 
and  not  from  a  refusal  of  the  court  to 
open  it  Mia&i's  EOate,  169  P.  S.  676. 
See  Miner's  Estate,  166  P.  S.  97. 

13.  The  court  has  no  power  to  extend 
the  statutory  time  for  an  appeal  as  a  mat- 
ter of  indulgence,  but  where  a  rule  is 
taken  for  an  appeal  in  forma  pauperis  be- 
fore the  expiration  of  the  period  provided 
by  the  statute,  the  court  may  stay  all  pro- 
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ceedings,  including  the  running  of  the 
statute,  pending  the  rule.  Schrenkeisen 
V.  Kishbaugh,  162  P,  S.  46. 

IV.  When  an  appeal  lies. 

14.  The  act  of  9  May  1889  (Brightly's 
Purdon  788)  does  not  extend  the  right  of 
review;  it  simply  provides  that  the  dis- 
similar proceedings  of  writs  of  error, 
appeals,  and  certioraris  shall  be  called 
by  the  same  name ;  each  retains  its  own 
characteristics  as  before.  Band  v.  King, 
134  P.  S.  641 ;  s.  c.  26  W.  N.  C.  81. 

15.  Under  the  act  of  4  May  1889 
(Brightly's  Purdon  788)  an  appeal  lies 
only  to  the  final  action  of  the  court  upon 
exceptions  filed  with  the  referee.  That 
act  applies  to  a  report  filed  after  its  pas- 
sage in  a  litigation  begun  prior  thereto. 
KiUe  V.  Reading  Iron  Works,  134  P.  S. 
226;  s.  0.  26  W.  N.  C.  1.  See  s.  c.  47 
L.  I.  464. 

16.  The  refusal  to  open  a  judgment 
can  only  be  reviewed  by  appeal.  Error 
does  not  lie.  OiUeapie  v.  Campbell,  1 
Cent.  668. 

17.  Under  the  act  20  May  1891 
(Brightly's  Purdon  789)  an  appeal  will 
lie  from  an  order  made  prior  to  the  pas- 
sage of  the  act,  opening  a  judgment  taken 
for  want  of  an  appearance;  on  such  an 
appeal,  however,  the  supreme  court  will 
only  determine  whether  the  discretion  of 
the  lower  court  has  been  properly  exer- 
cised. Kelber  v.  Pittsburgh  Nat.  Plow 
Co.,  146  P.  S.  486. 

la  The  act  20  May  1891  (Brightly's 
Purdon  789)  does  not  extend  the  power 
of  the  common  pleas  to  open,  vacate  or 
strike  off.  a  judgment ;  it  simply  extends 
the  right  of  appeal  to  certain  orders  which 
had  been  previously  regarded  as  within 
the  discretionary  powers  of  the  lower 
court.  Pennock  v.  Kennedy,  153  P.  S. 
679. 

19.  A  refusal  to  open  a  judgment  will 
not  be  reversed  on  appeal  unless  it  appear 
that  the  discretion  of  the  lower  court  has 
been  abused.  Walter  v.  Fees,  165  P.  S.  65 ; 
Philadelphia  v.  Weaver,  166  P.  S.  74. 
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20.  An  order  opening  a  cautionary 
judgment  will  not  be  reversed  on  the 
ground  of  delay  in  making  the  motion. 
Duane  v,  Addicks,  165  P.  S.  124. 

21.  A  writ  of  error  lies  to  an  order 
setting  aside  an  execution.  Feagley  v. 
Norbeck,  127  P.  S.  238. 

22.  An  order  refusing  to  set  aside  a 
levari  facias  is  a  final  decree  from  which, 
an  appeal  lies  to  the  supreme  court,  and 
where  a  judgment  has  been  confessed  on 
a  scire  facias  by  the  executors  of  the 
mortgagor,  terre  tenants  who  have  paid 
the  mortgage  have  a  right  to  intervene 
and  take  an  appeal  from  an  order  refus- 
ing to  set  aside  a  levari  facias.  Padeer 
V.  Owens,  164  P.  S.  186. 

23.  A  writ  of  error  lies  to  a  judgment 
of  non-suit  for  want  of  a  sufficiently  spe- 
cific statement ;  a  motion  to  take  ofE,  in 
such  case,  is  not  necessary.  Murdoch  v. 
Martin,  132  P.  S.  86 ;  s.  c.  26  W.  N.  C.  288. 

24.  A  rule  for  a  more  specific  state- 
ment, although  sanctioned  by  the  rules 
of  court,  cannot  be  made  a  substitute  for 
a  demurrer,  and  where  the  order  making 
such  a  rule  absolute  is  practically  a  judg- 
ment for  defendant,  the  supreme  court 
will  treat  it  as  a  final  judgment  from 
which  an  appeal  will  lie.  Bradly  v. 
Potts,  166  P.  S.  418.  See  Bradly  v.  Potts, 
33  W.  N.  C.  570. 

25.  An  appeal  lies  from  an  order  of  the 
court  of  common  pleas  discharging  &om 
custody  a  person  arrested  under  a  warrant 
of  arrest.  March  v.  Raubitschek,  159 
P.  S.  669. 

26.  An  appeal  lies  from  the  judgment 
of  the  common  pleas  on  certiorari  from  a 
justice  of  the  peace  in  a  proceeding  by  an 
attachment  execution  under  the  act  15 
April  1845  (Brightly's  Purdon  1147); 
such  a  proceeding  is  not  embraced  within 
the  provisions  of  the  act  20  March  1810 
(Brightly's  Purdon  793).  Strouse  v.  Law- 
rence, 160  P.  S.  421;  reversing  s.  c.  13 
C.  C.  131. 

27.  A  decree  of  partition  in  the  com- 
mon pleas  could  only  be  reviewed  on  writ 
of  error.  An  appeal  did  not  lie.  Laird! s 
Appeal,  1  Mona.  766. 
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28.  A  pro  forma  decree  of  the  court 
below  will  be  given  ita  due  effect,  if  the 
opinion  shows  that  the  court  did  not 
decide  the  case  without  examination. 
AhTa  Appeal,  129  P.  s!  26. 

29.  As  to  what  is  a  final  judgment 
from  which  an  appeal  lies,  see  a  brief  of 
authorities  in  notes  to  Dodd  v.  Una,  6  At- 
lan.  170;  and  HuU  y.  Caughy,  6  Ibid.  692. 

See  Waivek,  VL 

V.  When  an  appeal  does  not  lie. 

aa  An  order  discharging  a  rule  for  a 
new  trial  is  not  reviewable  in  the  supreme 
court  McKenney  v.  Fawcett,  138  P.  S. 
344. 

31.  An  assignment  of  error  to  the 
refusal  to  grant  a  new  trial  will  not  be 
considered,  even  where  the  case  was 
tried  without  a  jury.  Comm'tk  v.  Dela- 
ware, Suaquehanna  &  SchuyUciU  B.  R. 
Co.,  166  P.  S.  44;  aflarming  s.  c.  14 
C.  C.  440. 

32.  The  refusal  of  the  court  below 
to  make  a  rule  for  a  discontinuance 
absolute  in  pursuance  of  an  alleged 
agreement  between  the  parties,  is  not 
reviewable  by  the  supreme  court.  Bach 
v.  Burke,  141  P.  S.  649. 

33.  Where  a  rule  is  made  absolute 
reconsidering  a  former  order,  striking 
eS  an  appeal  and  reinstating  the  ap- 
peal, the  order  making  such  rule  abso- 
lute is  not  a  final  judgment  from  which 
an  appeal  to  the  supreme  court  will  lie. 
Cupples  Woodenware  Co.  v.  Howe,  164 
P.  S.  86. 

34.  The  refusal  to  open  a  judgment 
could  only  be  reviewed  by  appeal.  Error 
did  not  lie.  GHHespie  v.  Campbell,  1 
Cent.  668. 

35.  The  act  of  4  April  1877  (Brightly's 
Purdon  789),  providing  for  appeals  in 
cases  of  applications  for  opening  judg- 
ments on  warrants  of  attorney,  does  not 
include  a  judgment  confessed  in  an  ami- 
cable action.  Blythe  Toumship^a  Appeal, 
12  Atlan.  849. 

36.  Neither  appeal  nor  error  lies  to 
the  refusal  to  open  a   judgment  regu- 


larly entered  on  a  verdict.  OaakiU  v. 
Crawford,  130  P.  S.  28. 

37.  The  refusal  to  open  a  judgment 
by  default  and  to  permit  the  defendant 
to  file  an  affidavit  of  defence  is  not  re- 
viewable in  the  supreme  court.  Homer 
V.  Homer,  146  P.  S.  258. 

3a  Where  a  judgment  in  ejectment  is 
entered  under  a  warrant  in  a  lease  in 
which  the  lessee  has  waived  his  right 
to  an  appetd,  no  appeal  lies  to  the  su- 
preme court  from  the  refusal  of  the 
court  below  to  open  the  judgment.  OroU 
v.  Oegenheimer,  147  P.  S.  162. 

39.  Opening  a  judgment,  upon  a  scire 
facias  to  revive,  rests  in  the  sound  dis- 
cretion of  the  court  and  is  not  review- 
able by  the  supreme  court.  Gibson  v. 
Simmons,  134  P.  S.  189. 

40.  Where  a  judgment  for  want  of  an 
affidavit  of  defence  is  opened  upon  the 
petition  of  the  defendant,  that  she  was 
prevented  by  illness  from  appearing, 
that  she  never  received  notice  of  the 
assignment  to  the  plaintiff  and  that  she 
had  paid  nearly  the  whole  of  the  amount 
of  the  mortgage  to  the  plaintiff's  assignor, 
and  that  only  a  small  balance  remained 
for  which  she  tendered  judgment,  the  su- 
preme court  will  not  review  the  order 
opening  the  judgment.    Foster  v.  Carson, 

147  P.  S.  167;  see  s.  o.  13  C.  C.  86. 

41.  Upon  an  application  to  open  a 
judgment,  the  judge  acts  as  chancellor 
and  the  supreme  court  on  appeal  will 
only  see  that  his  discretion  has  been 
properly  exercised.     Comm'th  v.  Titman, 

148  P.  S.  168. 

42.  An  order  refusing  to  open  a  judg- 
ment will  not  be  reviewed  by  the  supreme 
court  where  the  plaintiff's  testimony  is 
not  brought  up  with  the  record;  where 
such  testimony  has  been  lost  or  mislaid, 
it  must  be  supplied  in  the  proper  way. 
Humphrey  v.  Tozier,  164  P.  S.  410. 

43.  The  affirmance  of  a  judgment  en- 
tered for  want  of  an  affidavit  of  defence 
is  conclusive  as  to  all  matters  that  were 
actually  considered  and  those  which 
might  have  been  considered  if  the  de- 
fendant had  been  vigilant ;  after  such  an 
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affirmance,  an  appeal  cannot  be  taken 
from  a  subsequent  order  of  the  lower 
court  refusing  to  open  the  judgment, 
where  the  only  ground  alleged  was  after 
discovered  evidence,  which  was  not  of- 
fered before  on  account  of  the  unwilling- 
ness of  witnesses  to  give  information. 
Pennock  v.  Kennedy,  163  P.  S.  579. 

44.  The  refusal  of  the  court  to  grant  a 
non-suit  is  not  reviewable  in  the  supreme 
court.  Schrtbkagel  v.  Dierstein,  131  P.  S. 
46;  KeUy  v.  Bennett,  132  Ibid.  218;  s.  c. 
25  W.  N.  C.  368;  Lower  Pr<yvidence  Live 
Stock  Insurance  Co.  v.  Weikel,  13  Atlan. 
82 ;  8.  c.  4  Montg.  55 ;  Lowrey  v.  Robin- 
son, 141  P.  S.  189;  Wray  v.  Spence,  146 
P.  S.  399;  Medary  v.  Cathera,  161  P.  S. 
87;  affirming  s.  c.  8  Montg.  123;  Craw- 
ford V.  McKinney,  165  P.  S.  605. 

45.  Error  does  not  lie  to  the  entry  of  a 
compulsory  non-suit  nor  to  the  refusal  to 
enter  such  a  judgment ;  it  lies  only  to  the 
refusal  of  the  court  to  take  ofE  the  non- 
suit. Scranton  v.  Barnes,  147  P.  S. 
461. 

46.  There  is  no  authority  for  opening 
a  judgment  of  non-suit.  A  motion  should 
be  made  to  strike  it  oS,  and  upon  a  re- 
fusal to  take  it  off,  the  plaintiff  should 
except  to  such  refusal; 'otherwise  no  ap- 
peal will  lie.  Harvey  v.  Pollock,  148  P. 
S.  534. 

47.  Error  does  not  lie  either  to  the  en- 
try or  the  refusal  to  enter  a  judgment  of 
non-suit,  but  only  to  the  refusal  of  the 
court  to  set  aside  such  a  judgment;  such 
a  refusal  being  in  the  nature  of  a  de- 
murrer to  evidence,  it  is  necessary  to 
bring  the  testimony  upon  the  record  by  a 
bill  of  exceptions.  Soardon  v.  Suter,  158 
P.  S.  275. 

48.  It  appears  that  an  order  setting 
aside  the  service  of  a  writ  is  but  interloc- 
utory, and  not  reviewable  on  error,  Ben- 
nethum  v.  Bowers,  133  P.  S.  332;  s.  c.  26 
W.  N.  C.  8. 

49.  No  appeal  is  authorized  from  the 
refusal  of  a  court  to  set  aside  a  decree  of 
adoption.    LeiMs  Appeal,  10  Atlan.  126. 

50.  An  appeal  and  certiorari  does  not 
lie  to  review  a  final  decree  incorporating 


a  borough,  if  the  same  be  taken  more 
than  two  years  after  the  decree  and  by 
less  than  three  persons  aggrieved  thereby. 
WUkinsburg  Borough,  131  P.  S.  366, 

51.  No  appeal  on  the  merits  lies  to  the 
supreme  court  in  proceedings  to  annex 
adjacent  territory  to  a  borough,  under  the 
act  11  June  1879  (Brightly's  Puidon  232). 
Camp  nm  Borough,  142  P.  S.  511. 

52.  No  appeal  lies  from  the  quarter 
sessions  to  a  decree  dismissing  proceedings 
under  the  act  of  12  May  1887  (Brightly's 
Purdon  276),  for  the  removal  of  the  dead 
from  burying-grounds.  Zion  German  Be- 
formed  Congregation's  Appeal,  1  Mona. 
635. 

53.  The  quashing  of  a  case  stated  and 
granting  a  new  trial  on  the  ground  that 
the  case  stated  fails  to  disclose  facts  neo> 
essary  to  an  intelligent  judgment,  is  not 
a  final  judgment  from  which  an  appeal 
will  lie ;  when  a  case  stated  is  quashed, 
the  action  stands  precisely  as  if  no  case 
stated  had  been  agreed  upon.  Comm'th 
V.  Howard,  149  P.  S.  302. 

54.  Where  there  is  no  reservation  in  a 
case  stated  of  a  right  of  appeal  or  certio- 
rari, the  decision  of  the  lower  court  is 
final.  Comm'th  v.  CaUahan,  153  P.  S. 
625;  8.  0.12C.  C.  170. 

55.  The  judgment  of  the  court  of  com- 
mon pleas  on  certiorari  to  a  city  recorder 
in  a  civil  action  is  final.  Foster  v.  Erief 
142  P.  S.  407. 

56.  No  appeal  lies  from  the  judgment 
of  a  court  of  common  pleas  upon  a  certio- 
rari to  a  justice  of  the  peace.  Jacobs  v. 
EUis,  156  P.  S.  263. 

57.  An  appeal  does  not  lie  to  the  su- 
preme court  from  an  order  making  abso- 
lute a  rule  for  an  appeal  nunc  pro  tunc 
from  a  magistrate.  Comm'th  v.  Reiaer, 
147  P.  S.  342. 

5a  No  appeal  lies  to  the  supreme 
court  to  a  judgment  of  the  common  pleas 
reversing  the  proceedings  of  a  justice  of 
the  peace,  in  an  action  to  recover  the 
penalty  provided  by  an  ordinance  pro- 
hibiting an  act  not^an  indictable  or  public 
offence.  Such  a  proceeding  is  a  civil 
action  within  section  22  of  the  act   20 
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March  1810  (Brightly'a  Purdon  794). 
Mahanoi/ 1.  WcUlinger,  142  P.  8.  308. 

80.  A  -writ  of  error  does  not  lie  on  ao 
appeal  from  a  township  auditor's  report 
on  a  school  district  treasurer's  account. 
Mchney  v.  Red  Bank  School  District,  15 
Atkn.  891. 

6a  No  appeal  lies  to  the  supreme 
eomt  from  an  order  of  the  quarter  ses- 
sions under  the  act  17  April  1876 
(Brightly's  Purdon  340),  annexing  lands 
in  one  township  or  borough  to  another 
township  or  borough  for  school  purposes ; 
an  appeal  under  the  act  9  May  1889  brings 
up  nothing  but  the  record.  EVc  Jbam- 
Aip  School  District  146  P.  8. 1. 

61.  In  an  issue  directed  on  an  appeal 
from  the  report  of  county  auditors,  the 
judgment  of  the  court  of  common  pleas  is 
final  and  not  reviewable  in  the  supreme 
court     Gifford  v.  Erie,  142  P.  8.  408. 

62.  The  supreme  court  will  not,  on 
appeal  in  a  support  case,  review  a  bill  of 
costs  and  expenses,  of  which  the  appellant 
had  notice  and  an  opportunity  of  being 
heard  in  opposition.  Parker  Toumskip. 
Overseers'  Appeal,  1  Cent  577. 

ea  Whether  the  proponent  in  an  issue 
deoisavit  vel  non  shall  be  made  plaintiff 
or  defendant  is  in  the  discretion  of  the 
orphans'  court;  the  supreme  court  will 
not  review  the  exercise  of  such  discretion 
on  appeal.    Palmer's  Estate,  132  P.  8. 297. 

6*.  No  appeal  lies  to  the  supreme  court 
in  contested  election  cases.  Tonkin's 
Appeal,  12  Cent  371 ;  affirming  Tonkin's 
Contested  Election,  2  C.  C.  660. 

65.  No  appeal  lies  from  an  order  of  the 
court  of  quarter  sessions  refusing  to  quash 
a  petition  in  a  contested  election  case. 
Moock  v.  Conrad,  155  P.  8.  586 ;  afErming 
I.  c.  2  Dist  Sep.  469. 

66.  A  refusal  to  set  aside  a  sale  of 
corporate  franchises  under  an  execution 
is  not  reviewable  in  the  supreme  court. 
SmUhweiA  NaturcU  Qas  Co.  v.  Fayette  Fuel 
Oas  Co.,  146  P.  S.  13, 

67.  "Where  judgment  has  been  entered 
in  foreign  attachment  against  the  defend- 
ant for  want  of  a  sufficient  affidavit  of 
defence,  the  proper  remedy  of  the  de- 


fendant is  by  appeal  and  not  by  motion 
to  strike  off  the  judgment  No  appeal 
lies,  however,  from  the  refusal  of  the 
court  below  to  set  aside  the  return  of  a 
writ  of  foreign  attachment  and  to  quash 
the  writ  Philadelphia  &  Reading  R.  R. 
Co.  V.  Snoviden,  161  P.  S.  201.  8€e  Phil- 
adelphia &  Reading  R.  R.  Co.  v.  Snotoden, 
166  P.  8.  236. 

68.  No  appeal  lies  from  an  order  in 
Jiabeas  corpus  proceedings  remanding  a 
child  into  the  custody  of  its  father  and 
directing  the  writ  to  stand  over  subject 
to  the  further  consideration  of  the  court 
Comm'ih  v.  Matt,  165  P.  8.  213. 

69.  No  appeal  lies  to  a  refusal  to  strike 
off  an  order  of  confirmation  of  a  report  of 
road  viewers,  five  years  after  such  con- 
firmation. Road  in  Adams,  130  P.  8. 
190. 

70.  It  has  been  the  imiversal  practice 
to  designate  a  fixed  sum  as  a  penalty  in 
bonds  securing  compensation  in  condem- 
nation proceedings;  there  is  no  appeal 
from  the  order  of  the  common  pleas 
approving  such  a  bond  as  adequate  in 
amount  and  executed  by  sufficient  sureties. 
Ttoelfth  Street  Market  Co.  v.  Philadelphia 
&  Reading  Terminal  R.  R.  Co.,  142  P.  8. 
580;  affirming  s.  c.  10  0.  C.  25. 

71.  Making  absolute  a  rule  for  an 
alternative  mandamus  is  not  such  a  final 
judgment  from  which  a  writ  of  error  may 
be  taken.  Lower  Saucon  Totonship  v. 
Broadhead,  9  Atlan.  63.  See  Broadhead 
V.  Lower  Saucon  Toumship,  2  L.  V.  381. 

72.  No  appeal  lies  under  the  act  of  14 
June  1836,  sec.  32  (P.  L.  626),  from  an 
order  discharging  a  rule  for  an  alternative 
writ  of  mandamus.  Comm'th  v.  Zoc&o- 
uxmna  County,  133  P.  8. 180. 

73.  An  appeal  does  not  lie  from  the 
refusal  of  the  court  to  strike  off  a  me- 
chanic's lien.  Carter  v.  Ccddtoell,  147 
P.  8.  370. 

74.  A  decree  of  partition  in  the  com- 
mon pleas  could  only  be  reviewed  on  writ 
of  error.  An  appeal  did  not  lie.  Laird! s 
Appeal,  1  Mona.  755. 

75.  The  refusal  of  the  orphans'  court 
for  satisfactory  reasons  to  open  a  decree 
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of    partition  will    not  be  disturbed   on 
appeal.     WUaon'a  Appeal,  1  Cent.  604. 

76.  An  order  to  produce  books  and 
papers  on  the  trial  is  not  reviewable  in 
the  supreme  court.  Logan  v.  Pennsyl- 
vania Railroad  Co.,  132  P.  S.  403. 

77.  An  order  refusing  to  remit  the 
forfeiture  of  a  recognizance  is  not  review- 
able on  appeal  to  the  supreme  court. 
Comm'th  v.  Oblender,  135  P.  S.  536;  see 
s.  c  Ibid.  630. 

78.  No  appeal  lies  to  the  supreme  court 
from  the  order  of  the  quarter  sessions  in 
proceedings  for  the  erection  of  a  new 
township  under  the  act  16  April  1834 
(Brightly's  Purdon  443).  VaUey  Tovm- 
ship,  146  P.  S.  111. 

79.  Under  sec.  104  of  the  act  15  April 
1834  (Brightly's  Purdon  2015),  authoriz- 
ing township  officers  to  appeal  to  the  com- 
mon pleas  from  the  settlement  of  their 
accounts,  no  appeal  lies  to  the  supreme 
court.  Thomas  v.  Upper  Merion,  148 
P.  S.  116. 

80.  An  order  opening  a  decree  confirm- 
ing a  sale  of  real  estate  for  the  payment 
of  debts  and  setting  aside  the  sale,  is 
within  the  discretion  of  the  orphans' 
court,  and  no  appeal  lies  therefrom  to 
the  supreme  court  Williams's  Estate,  140 
P.  S.  187. 

81.  In  a  proceeding  before  the  register 
to  annul  the  probate  of  a  wUl,  to  grant 
letters  upon  a  will  of  later  date,  where  the 
register  under  the  act  15  March  1832,  sec. 
25  (Brightly's  Purdon  1849  note  e),  called 
an  orphans'  court  and  certified  certain 
questions  for  decision  and  the  court  de- 
cided that  the  register  must  decide  the 
questions,  after  which  they  wotdd  come 
before  the  court  on  appeal,  and  thereupon 
the  objecting  parties  presented  their  peti- 
tion to  the  court,  averring  that  there  were 
disputable  and  difficult  matters  involved, 
and  asking  the  court  to  hear  the  testimony 
and  direct  an  issue,  and  the  court  refused 
the  petition  and  made  a  decree  returning 
the  record  to  the  register;  it  was  held, 
that  no  appeal  would  lie  to  the  supreme 
court  Hoopers  Estate,  152  P.  S.  105; 
affirming  s.  c.  12  C.  C.  331. 
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82.  No  appeal  lies  from  an  order  of 
the  orphans'  court  directing  the  payment 
out  of  the  estate,  of  the  costs  of  a  pro- 
ceeding to  compel  one  of  the  executors 
to  join  with  the  others  in  a  deed  of  sale. 
Schaifer's  Estate,  155  P.  S.  250. 

83.  No  appeal  lies  to  the  supreme 
court  from  a  decree  of  the  orphans' 
court  citing  an  executor  to  file  an 
account  Paletkorp's  Estate,  160  P.  S. 
316.    See  s.  c.  14  C.  C.  287. 

YI.  What  is  brought  up,  and  what 
will  be  reviewed  on  appeal. 

84.  Upon  specifications  of  error  to  the 
findings  of  a  referee,  being  approved  by 
the  court,  where  the  testimony  is  not 
fully  presented,  findings  of  fact  cannot 
be  reviewed  by  the  supreme  court. 
Borda  v.  FhHaddphia  &  Beading  B.  B. 
Co.,  141  P.  S.  484 

85.  The  supreme  court  will  not  con- 
sider specifications  of  error  that  the 
court  erred  in  not  setting  aside  the 
report  of  a  referee  upon  questions  of 
fact,  where  there  was  evidence  upon 
such  questions  sufficient  to  submit  to 
a  jury.   JEUison  v.  Hosie,  147  P.  S.  336. 

86.  The  finding  of  an  auditor  approved 
by  the  court  below  will  not  be  ques- 
tioned in  the  supreme  court  unless  the 
evidence  submitted  was  insufficient  fairly 
to  sustain  the  findings ;  his  admission  of 
incompetent  testimony  is  no  ground  for 
reversal  unless  it  also  appears  that  he 
was  influenced  by  it  or  that  it  might 
and  ought  to  have  led  to  a  different  con- 
clusion. Harbison's  Estate,  145  P.  S. 
456. 

87.  Where  a  cause  is  submitted  to  the 
decision  of  the  court  under  the  act  22 
AprU  1874  (Brightly's  Purdon  2023),  the 
findings  of  fact  are  no  more  reviewable 
by  the  supreme  court  than  is  the  ver- 
dict of  a  jury.  Comm'th  v.  Westing- 
house  Electric  Manufacturing  Co.,  151 
P.  S.  265. 

88.  The  refusal  of  the  court  below  to 
give  the  counsel  for  the  defendant  the 
conclusion  of  the  argument  is  not    re- 
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viewable  by  the  supreme  court.  Patter- 
son V.  Marine  National  Bank,  130  P.  S. 
419. 

89.  There  is  no  way  by  which  objec- 
tionable remarks  by  counsel  to  the  jury 
may  be  brought  on  the  record  and  errors 
assigned.  Comm'th  v.  Nicely,  130  P.  S. 
261.  McClotkey  v.  BeWs  Gap  R.  R.  Co., 
156  P.  S.  254. 

90.  The  supreme  court  will  review  a 
refusal  to  continue,  which  subjects  the 
parties  to  a  trial  without  witnesses  and 
in  violation  of  a  written  rule  of  court. 
SchHmpton  v.  Bertolet,  165  P.  S.  638; 
reversing  s.  c.  10  Lane.  139. 

91.  Upon  an  assignment  of  error  to 
the  refusal  to  arrest  a  judgment,  the 
supreme  court  will  not  pass  upon  the 
sufficiency  of  the  evidence  to  support 
the  verdict,  but  simply  upon  the  suffi- 
ciency of  the  declaration.  Schubkagel  v. 
Dierstein,  131  P.  S.  46. 

92.  The  supreme  court  will  not  con- 
sider appeals  from  interlocutory  orders 
requiring  money  to  be  paid  to  or  by  re- 
ceivers unless  such  orders  ^e  shown  to 
have  been  improvidently  made.  Sykes 
V.  Thornton,  152  P.  S.  94. 

93.  An  appeal  from  an  order  of  the 
court  of  common  pleas  will  not  be  enter- 
tained where  it  is  neither  alleged  nor 
shown  that  the  exercise  of  the  discretion- 
ary power  of  the  lower  court  was  abused. 
Fdta  V.  Delaware,  Lackavxinna  &  Western 
R.  R.  Co.,  160  P.  S.  603. 

94.  A  plaintiff  having,  upon  the  order 
of  the  court  below,  exercised  its  election 
as  to  which  of  three  judgments  it  would 
enter,  is  estopped  from  complaining  of 
the  order  on  error.  Scranton  Building 
Association  v.  Rauck,  13  Atlan.  840. 

95.  A  verdict  for  a  greater  sum  than 
the  evidence  justified  cannot  be  corrected 
in  the  supreme  court  on  error.  Charles  v. 
Bishoff,  1  Atlan.  672. 

96.  Where  the  objection  is  not  raised 
below  that  the  verdict  exceeded  the 
amount  properly  recoverable  imder  the 
narr.,  such  objection  will  not  be  consid- 
ered in  error.  Readdy  v.  Shamokin  Bor- 
ough, 137  P.  S.  92. 


97.  An  appeal  from  the  judgment  of 
the  common  pleas  discharging  the^  de- 
fendant's rule  to  show  cause  of  action  and 
dissolve  a  foreign  attachment  brings  up 
nothing  not  upon  the  record  proper.  Con- 
shocken  Tube  Co.  v.  Iron  Car  Equipment 
Co.,  167  P.  S.  589 ;  s.  c.  36  W.  N.  C.  264. 

9a  A  proceeding  in  the  supreme  court 
to  review  a  road  case  is  but  a  common  law 
proceeding  by  certiorari,  and  the  review 
is  confined  to  the  regularity  of  the  record. 
When  such  a  case  is  removed  to  the  su- 
preme court  more  than  two  years  after 
the  fiinal  confirmation,  the  writ  must  be 
quashed ;  and  this,  though  an  application 
to  set  aside  was  made  and  refused  within 
two  years.  Roaring  Brook  Tovomhip 
Road,  140  P.  S.  632. 

99.  Upon  an  appeal  from  the  quarter 
sessions  in  a  road  case,  the  jurisdiction  of 
the  court  and  the  regularity  of  the  pro- 
ceedings are  the  only  questions  to  be  de- 
termined ;  the  facts  cannot  be  considered 
even  though  they  be  set  forth  in  the 
opinion  of  the  court  Hamilton  Street, 
148  P.  S.  640;  affirming  s.  c.  7  Montg. 
67. 

loa  Upon  an  appeal  from  an  order 
overruling  exceptions  to  a  report  of  road 
viewers,  the  supreme  court  can  review 
only  the  "regularity  of  the  proceedings; 
exceptions  which  raise  only  questions  of 
fact  will  not  be  considered,  and  it  is  use- 
less to  print  the  testimony.  Keller's  Pri^ 
vote  Road,  154  P.  8.  647. 

lOL  An  appeal  and  certiorari  from  an 
order  dismissing  the  petition  of  an  alleged 
insolvent  for  a'  discharge,  under  the  insol- 
vent law,  does  not  bring  up  the  opinion 
of  the  court,  especially  when  no  exception 
was  sealed ;  whether  the  petitioner  was  a 
fraudulent  debtor  is  a  question  of  fact, 
and  the  evidence  not  being  brought  up  by 
the  writ,  the  finding  of  the  court  below 
will  be  presumed  to  have  been  upon  suf- 
ficient evidence.  Owen's  Case,  140  P.  S. 
565. 

102.'  Where  the  court  sits  in  the  place 
of  triers,  to  determine  the  question  of  the 
impartiality  of  a  juror  as  a  matter  of 
fact,  its  determination  is  conclusive  and 
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cannot  be  reviewed  by  the  supreme  conrt ; 
the  rule  is  different,  however,  where  the 
juror's  position  is  such  that  his  incompe- 
tency is  a  conclusion  of  law.  CcUaaauqua 
Mfg.  Co.  V.  Hopkins,  141  P.  S.  30. 

103.  An  appeal  from  an  order  refusing 
a  petition  for  a  license  to  sell  liquors  at 
retail,  is  but  a  substitute  for  a  common 
law  certiorari;  it  brings  up  nothing  but 
the  record  of  which  the  reasons  given  for 
the  refusal  form  a  part  Berg's  Petition, 
139  P.  S.  354. 

104.  Upon  an  appeal  from  an  order 
granting  a  liquor  license,  the  supreme 
court  cannot  consider  the  merits,  but  can 
only  determine  whether  the  license  court 
has  proceeded  according  to  law.  Branch's 
License,  164  P.  S.  427. 

105.  Under  the  act  16  March  1868 
(Brightly's  Purdon  789),  authorizing  writs 
of  error  to  orders  of  removal,  there  can  be 
no  review  of  the  judgment  of  the  quarter 
sessions  on  the  facts  and  merits  of  the 
case ;  but  only  of  such  decisions  on  points 
of  law  and  evidence  as  may  have  been 
excepted  to.  Overseers  of  Laporte  v. 
Overseers  of  HUlsgrove,  1  York  223. 

106.  The  question  whether  the  pump- 
ing of  an  oil  well  on  Sunday  was  a  work 
of  necessity  was  a  question  of  fact  and 
could  not  be  reviewed  on  the  merits  by 
the  supreme  court.  Comm'th  v.  OUlespie, 
146  P.  S.  646;  affirming  s.  c.  38  P.  L.  J. 
213.  See  Comm'th  v.  OUlespie,  38  P.  L.  J. 
463;  s.  c.  10  C.  C.  89. 

107.  A  proceeding  in  the  orphans'  court 
by  which  dower  is  assigned,  will  not  be 
reviewed  on  appeal  from  distribution,  the 
decision  as  to  dower  being  a  collateral 
proceeding  from  which  no  appeal  was 
taken.  Evans's  Estate,  150  P.  S.  212; 
affirming  s.  c.  8  Lane.  321. 

Vn.  Error. 

(a)  Assignable  error. 

loe.  The  refusal  to  grant  a  contifiuance 
is  not  assignable  as  error.  Lingenfdter  v. 
WUliams,  9  Atlan.  653. 

100.  The  refusal,  upon  the  trial,  of  a 
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short  rule  to  take  the  testimony  of  a  sick 
witness,  was  held  not  to  be  error,  no  excep- 
tion being  taken.  Munger  v.  Casey,  1 
Mona.  688;  s.  c.  17  Atlan.  36. 

(P)  Reversible  error. 

110.  The  want  of  jurisdiction  in  the 
justice  may  be  shown  as  error  in  the 
supreme  court  after  the  trial  of  an  appeal 
in  the  common  pleas,  where  the  question 
was  not  raised.  HiU  v,  Tionesta  Town- 
ship, 129  P.  S.  525. 

(c)  Harmless  error. 

111.  The  supreme  court  will  not  re- 
verse for  error  by  which  the  appellant 
was  not  injured.  WorraU  v,  I^le,  132 
P.  S.  529;  Montgomery  v.  Waynesburg 
Exchange  Bank,  5  Cent.  261;  Depevo  v. 
Depew,  2  Ibid.  611 ;  Haupt  v.  Haupt,  16 
Atlan.  700;  Lewis  v.  JProtherol,  17  Ibid. 
200 ;  Hoar  v.  Leaman,  15  Ibid.  716 ;  Diehl 
V.  Lee,  9  Ibid.  865;  BedeU  v.  Errett,  11 
Ibid.  571;  Clarke  v.  State  VaUey  Rail- 
road Co.,  136  P.  S.  408 ;  s.  c.  26  W.  N.  C. 
541 ;  Sommer  v.  OUmore,  168  P.  S.  117. 

112.  The  supreme  court  will  not  re- 
verse for  the  admission  of  irrelevant 
and  harmless  testimony.  Montgomery  v. 
Waynesburg  Exchange  Bank,  5  Cent.  261. 
Shepherd  v.  Busch,  164  P.  S.  149 ;  MaloM 
V.  Philadelphia  &  Beading  B.  B.  Co.,  167 
P.  S.  430. 

113.  Upon  an  issue  of  testamentary 
capacity,  the  weight  of  the  evidence  being 
in  favor  of  the  will,  the  supreme  court 
will  not  reverse  on  the  ground  of  imma- 
terial errors  in  tihe  admission  and  rejec- 
tion of  evidence.  Hoar  v.  Leaman,  16 
Atlan.  716. 

114.  The  supreme  court  will  not  reverse 
for  an  immaterial  error  in  the  statement 
of  evidence  where  such  error  has  not 
prejudiced  the  unsuccessful  party.  Jaf- 
fray  v.  Frothingham,  148  P.  S.  213. 

115.  The  supreme  court  will  not  reverse 
for  an  error  in  the  admission  of  a  deposi- 
tion, which,  when  read,  was  not  prejudi- 
cial to  the  objecting  party.  Dtfew  ▼. 
Depew,  2  Cent  611. 
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U&  If  a  witness  in  reply  to  a  question 

iBswered,  "  I  couldn't  tell,"  it  is  an  im- 

mterial  error  that  the  question  itself 
vas  improperly  admitted.  Haupt  y. 
Bwpt,  15  Atlan.  700. 

117.  The  letter  containing  the  alleged 
Hbel  being  sufficiently  proved,  and  being 
complete  in  itself,  it  was  of  no  importance 
that  the  envelope  containing  the  letter 
ns  also  admitted  without  sufficient  evi- 
dence of  its  authenticity ;  the  error  was 
lunnless.    Aspdl  v.  SmUh,  134  P.  S.  59. 

Uft  In  trespass  for  a  wrongful  levy 
ind  sale  the  bond  given  by  defendants 
to  the  sheriff  should  properly  be  excluded, 
but  in  view  of  the  fact  that  the  jury  did 
a*  give  the  plaintiff  any  punitive  dam- 
ages, its  admission  did  the  defendants  no 
ham,  and  was  therefore  not  error  of 
iriiich  they  could  complain.  Lewis  v. 
PnAenl,  17  Atlan.  200. 

119.  Language  in  a  charge,  though  er- 
naeous,  cannot  be  complained  of  by  one 
to  whom  it  worked  no  injury.  DiM  v. 
Im,  9  Atlan.  865. 

laOL  A  judgment  will  not  be  reversed 
&r  an  error  in  the  charge  which  did  not 
tffect  the  result  Beddl  t.  Errett,  11 
Atlan.  671. 

la.  A  case  will  not  be  reversed  for 
«!  inaccuracy  in  referring  to  the  testi- 
ixmy  of  a  witness,  where  it  appears 
that  the  error  was  too  slight  to  do  any 
harm  to  the  ^pellant  Lewis  v.  BaMir 
JOB,  138  P.  S.  308. 

U2.  Where  an  objection  is  made  to  an 
<^&  of  evidence  and  tiie  offer  is  re- 
fuaed,  but  the  witness  subsequently 
without  limitation,  to  every- 
relating  to  the  subject,  the  re- 
fwl  of  the  offer  wwks  no  harm  and 
>n  assignment  thereto  is  without  merit. 
CofliiM  V.  HoHstOH,  138  P.  S.  481. 

W.  Where  an  erroneous  admission  of 
^ndence  is  rendered  harmless  by  ^^^ 
*wti((,  tiiere  is  no  cause  for  reversal. 
OwMil  V.  Booker,  141  P.  8.  138. 

Ul  Where  the  admission  of  a  memo- 
o»fam  book  to  refredi  the  memory  of 
tvitsess  could  have  done  no  harm,  it 
i*  sot  BuiBeient   grooad   for   reversal. 
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Vrdcanite  Paving  Co.  v.  Bvusk,  147  P.  8. 
251. 

125.  Where  the  construction  of  a  deed 
is  erroneously  submitted  to  a  jury,  but  a 
verdict  establishes  the  sufficiency  of  the 
deed,  and  the  supreme  court  is  of 
the  opinion  that  the  deed  is  sufficient, 
the  judgment  entered  on  the  verdict 
will  not  be  reversed.  Beeson  v.  Porter, 
166  P.  S.  679. 

lae.  Where  the  refusal  to  allow  a 
question  did  not  injure  the  complaining 
party,  such  refusal  is  no  ground  for 
reversal.  Commonwealth  Title  Ins.  A 
Trust  Co.  V.  Ghray,  150  P.  S.  266. 

127.  The  supreme  court  will  not  re- 
verse the  finding  of  an  auditor  because 
of  the  admission  of  irrelevant  testimony, 
where  such  evidence  was  not  the  basis 
of  any  finding  and  did  no  harm.  Coun- 
tryman's Estate,  161  P.  8.  677. 

(<l)   How  error  may  be  cored. 

12a  The  wrongful  admission  of  a 
deed  in  evidence  is  cured  by  a  pointed 
and  positive  instruction  to  the  jury  to 
disregard  it.  Cadtoallader  v.  Brodie,  13 
Atlan.  483;  8.  c.  12  Cent  162. 

129.  An  error  in  permitting  a  witness 
to  testify  as  to  the  existence  of  a  paper 
is  cured  by  its  subsequent  production  in 
evidence.  Van  Home  v.  Didc,  161  P.  S. 
341. 

130.  An  error  in  directing  the  amount 
of  the  verdict  is  cured  by  a  subsequent 
remittitur,  for  the  excess.  Jones  v. 
Hughes,  16  Atlan.  849;  affirming  Hughes 
V.  Jones,  4  Montg.  215. 

(«)  Brrora  in  the  record. 

131.  Depositions  taken  on  a  rule  to 
open  judgment  do  not  form  part  of  the 
record,  and  cannot  be  considered  on  error 
in  the  supreme  court.  France  v.  Buddi- 
man,  126  P.  8.  267. 

132.  It  is  no  ground  for  reversing  a 
decree  that  objections  were  filed  after  the 
master's  report,  tJutt  no  issue  was  made 
as  to  the  defendant  company,  and  that 
after  the  refei«aee  to  the  master,  parties 
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both  plaintiff  and  defendant  were  added 
but  the  pleadings  remained  unchanged. 
BaUey  v.  Pittsburgh  Coal  R.  R.  Co.,  139 
P.  S.  213. 

133.  Upon  an  appeal  from  an  order  for 
the  removal  of  a  pauper  where  the  ex- 
ceptions sealed  do  not  relate  to  a  decision 
on  a  point  of  evidence,  and  the  facts  as 
found  render  the  points  of  law  presented 
inapplicable,  there  is  nothing  to  review 
in  the  supreme  court  Eittanning  Townr 
ship  V.  Madison  Township,  146  P.  S.  108. 

134.  The  record  is  within  the  reach  of 
the  court  below  for  the  correction  of  cler- 
ical errors  until  the  return  day  of  a  writ 
of  error ;  and  this,  whether  the  record  is 
in  fact  made  up  and  transmitted  or  only 
constructively  removed.  Qunn  v.  Bowers, 
126  P.  S.  652. 

135.  Upon  an  appeal  in  equitable  pro- 
ceedings, the  opinion  of  the  chancellor  is 
an  integral  part  of  the  proceedings.  Mil- 
ler's  Estate,  38  P.  L.  J.  111. 

(<7)  Questions  of  evidence. 

136.  Where  evidence  is  given  without 
objection,  the  refusal,  to  strike  it  out  is 
not  reviewable  in  the  supreme  court. 
Lourrey  v.  Robinson,  141  P.  S.  189. 

137.  Error  cannot  be  assigned  to  the 
rejection  of  testimony  which  is  subse- 
quently admitted.  Netbitt  v.  Turner,  155 
P.  S.  429  ;  affirming  s.  c.  7  Kulp  41. 

13a  Upon  reviewing  a  case  tried  by 
the  court  on  assignments  of  error  to  the 
rejection  of  testimony,  the  supreme  court 
will  treat  the  offers  as  stating  the  facts ; 
their  relevancy,  the  inferences  to  be  drawn 
from  them,  and  the  legal  conclusions  are 
for  the  court.  Comm'th  v.  Philadelphia 
County,  157  P.  S.  631. 

139.  A  judgment  will  not  be  reversed 
for  the  admission  of  incompetent  evidence 
which  was  withdrawn  before  argument 
Sidney  School  Furniture  Co.  v.  Warsaw 
Township  School  District,  158  P.  S.  35. 

140.  Where  a  witness  offered  was  only 
competent  under  the  exception  contained 
in  the  act  11  June  1891  (Brightly's 
Purdon  819),  and  the  offer  did  not  set 


forth  sufficient  to  enable  the  court  to 
determine  whether  or  not  the  witness  was 
withiQ  the  exception;  it  was  held,  that 
the  supreme  court  would  not  consider  an 
assignment  of  error  to  the  rejection  of  the 
offer.    Erumrine  v.  Grenoble,  166  P.  S.  98. 

(h)  Errors  in  the  charge. 

141.  If  the  jury  be  misled  by  the 
charge  of  the  court,  the  supreme  court 
will  reverse  the  judgment  Skinner  v. 
McJllister,  4  Cent.  760. 

142.  If  the  trial  judge  states  to  the  jury 
a  fact  which  was  unauthorized  by  the 
evidence  and  was  misleading,  it  is  an  error 
for  which  the  supreme  court  will  reverse. 
Philadelphia,  WUm.  &  Balto.  Railroad  Co. 
V.  Alvord,  128  P.  S.  42. 

143w  If,  in  trespass  for  taking  lumber, 
there  was  other  evidence  from  which  the 
jury  might  have  found  for  the  plaiutiff,  it 
was  error  to  instruct  them  to  find  for  the 
defendant,  if  they  believed  that  the  lum- 
ber in  suit  was  not  part  of  a  lot  of  lumber 
formerly  replevied  between  the  parties, 
and  as  to  which  there  had  been  an  adju- 
dication in  favor  of  the  plaintiff.  Oarey 
V.  Woodward,  127  P.  S.  261.  See  Sedey  v, 
Qarey,  109  Ibid.  301. 

144.  If  negligence  be  not  a  fact  con- 
ceded, it  is  error  to  charge  the  jury  that 
there  is  little  if  any  dispute  that  the 
defendant  was  negligent  Forker  v. 
Sandy  Lake  Borough,  130  P.  S.  123. 

145.  It  is  not  enough  to  charge  gen- 
erally that  if  the  plaintiff  was  guilty  of 
contributory  negligence  he  cannot  recover  j 
the  judge  should  state  what  facts  would 
constitute  such  negligence  in  view  of  the 
testimony.  New  York,  L.  E.  &  W.  Bail- 
road  Co.  V.  Enchea,  127  P.  S.  316. 

14€w  Upon  an  issue  demaavU  vd  non,  if 
the  whole  charge  be  not  inaccurate  or  mis- 
leading, the  court  will  not  reverse,  though 
some  extracts  of  the  charge,  disconnected 
from  the  residue,  might  appear  erroneous. 
Heffley  v.  Poorbaugh,  10  Atlan.  12. 

147.  A  judgment  will  be  affirmed 
though  the  charge  might  give  the  impres- 
sion to  the  jury  that  the  defendant's  evi- 
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dence  was  more  worthy  of  credit  than 
that  adduced  by  the  plaintiff.  Dimmick 
T.  Sexton,  125  P.  S.  334. 

14a  If  the  disputed  facts  be  fairly 
sabmitted,  the  fact  that  the  trial  judge 
commented  on  the  testimony  of  one  side 
more  than  on  the  other  is  not  cause  for 
reversal.  McEnight  v.  Mathevoa,  10  Cent 
287 ;  8.  c.  11  Atlan.  676. 

149.  The  court  will  not  reverse  for 
"not  reviewing  and  analyzing  the  evi- 
dence," nor  for  "  not  instructing  the  jury 
sufficiently  as  to  the  rule  for  weighing  the 
value  of  testimony."  Specific  instructions 
should  be  asked  for.  Grantz  v.  Price,  130 
P.  S.  416. 

isa  If  no  charge  was  requested  on  par- 
ticular testimony,  a  failure  to  so  charge 
will  not  be  considered  an  error.  Kurtz  v. 
Haines,  15  Atlan.  716. 

151.  It  is  not  error  for  the  trial  judge 
to  omit  to  rule  on  a  question  which  neither 
party  presented  or  suggested  at  the  trial. 
Oowen  V.  CRaaer,  3  Cent  109. 

152.  If  a  judge  in  clear  and  emnhatic 
language  withdraws  statem°irts  made  in 
his  charge,  they  will,  on  error,  be  treated 
as  never  having  been  uttered.  Saraeant 
V.  Martin,  133  P.  8. 122;  s.  o.  35  W,  11, 
C.666. 

153.  A  judge  is  entitled  to  considerable 


156.  In  an  action  for  a  conspiracy  to 
defraud,  it  is  error  for  the  court  to  call 
the  attention  of  the  jury  to  the  fact  that 
if  judgment  be  given  for  the  plaintiff,  the 
defendants  will  not  be  entitled  to  the 
exemption  and  will  be  liable  to  arrest. 
So,  it  is  error  to  charge  that  before  find- 
ing against  the  defendants,  the  jury  ought 
to  be  satisfied  of  their  guilt  by  "clear 
and  full  evidence,"  and  that  the  circxim- 
stances  ought  to  be  such  as  are  incon- 
sistent with  the  theory  of  innocence ;  and 
this,  though  the  court  add  that  the  jury 
need  not  be  satisfied  beyond  a  reasonable 
doubt.  Catasauqua  Mfg.  Co.  v.  Hopkins, 
141  P.  S.  30. 

157.  Where  there  is  nothing  in  the 
testimony  to  justify  an  inference  made  in 
the  charge,  the  same  will  be  held  mis- 
leading in  that  respect  and  prejudicial  to 
the  appellant  Kelly  v.  Eby,  141  P.  S. 
176. 

15a  Where  a  sentence  of  the  charge 
taken  with  its  context  and  with  other 
instructions  could  not  have  misled  the 
jury,  the  supreme  court  refused  to  re- 
verse. Sogers  v.  Davidson,  142  P.  S. 
436. 

159.  A  party  to  a  suit  is  not  estopped 
from  alleging  an  instruction  as  to  the 
construction  of  an  instrument  for  error, 


latitude  and  discretion  in  commenting  on  I  by  the  fact  that  on  the  trial  his  coimsel 
the  evidence ;  unless  he  be  unfair  or  mis-  I  made  a  verbal  statement,  when  offering 


leading  the  supreme  court  will  not  inter- 
fere. Comm'th  v.  Doughty,  139  P.  S.  383 ; 
s.  c.  38  P.  L.  J.  261. 

154.  It  is  not  error  for  the  trial  judge 
to  use  assumed  facts  merely  by  way 
of  illustration  as  to  legal  negligence^ 
and  this,  though  the  facts  assumed  con- 
formed to  a  theory  urged  by  one  of  the 
parties.     Long  v.  MUfiyrd,  137  P.  S.  122. 

155.  Slight  inaccuracies  in  reviewing 
the  facts  with  expressions  of  opinion  as 
to  tlie  merits  are  not  ground  for  reversal, 
when  accompanied  by  instruction  that 
the  facts  are  for  the  jury  and  they  should 
remember  them,  and  the  errors  were  not 
called  to  the  attention  of  the  court  before 
the  jury  retired.  Knapp  v.  Griffin,  140 
P.  8.  604. 


the  agreement,  that  such  was  the  proper 
construction.  Hoffman  v.  Bloomsburg  & 
Suttivan  R.  R.  Co.,  143  P.  S.  603;  s.  o. 
167  P.  S.  174. 

160.  Where  a  portion  of  a  charge  as- 
signed for  error  bears  the  appearance  of 
having  been  reported  with  some  error  or 
omission  altering  its  meaning,  but,  as 
presented,  it  plainly  is  contradictory  of 
proper  instructions  given  prior  thereto  on 
material  questions  involved,  the  judgment 
must  be  reversed.  Gearing  v.  Lacker, 
146  P.  S.  397. 

161.  An  erroneous  statement  of  the 
evidence  upon  the  pivotal  fact  in  the  case 
is  a  cause  for  reversal ;  and  this,  though 
inadvertently  made  and  inconsistent  with 
prior  parts  of  the  charge.    Steinbrunner 
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V.  Pituburgh  &  Wettem  By.  Co.,  146  P.  S. 
504. 

162.  Where  the  questions  of  fact  are 
furly  submitted,  explanatory  comments 
upon  the  weight  of  certain  testimony, 
though  unfavorable  to  one  of  the  parties, 
are  not  ground  for  reversal  FoUmer  v. 
McGinley,  146  P.  S.  617. 

163.  If  the  material  questions  of  fact 
are  fairly  submitted  as  presented  by  the 
evidence,  an  expression  of  opinion  upon 
the  weight  of  the  plaintiff's  testimony  is 
not  error.  Didier  v.  Pennsylvania  Co., 
146  P.  8.  682. 

164.  Where  the  defendant's  contention 
is  confirmed  by  the  testimony  of  a  wit- 
ness, it  is  not  a  full  and  adequate  pres- 
entation of  the  witness's  testimony  that 
if  they  believe  his  evidence,  it  may  throw 
some  light  upon  the  plaintiff's  motive  and 
conduct.  Webb  v.  Lees,  149  P.  S.  15; 
8.  c.  163  P.  S.  436. 

165.  In  an  action  to  recover  money 
invested  through  alleged  fraudulent  rep- 
resentations of  defendant,  it  is  error  for 
the  court  to  call  the  attention  of  the  jury 
to  the  fact  that  the  defendant  had  held  a 
nigh  and  honorable  position  in  the  com- 
munity, and  that  his  reputation  was  at 
stake.  Bosenagle  v.  Handiey,  151  P.  S. 
107. 

166.  It  cannot  be  said  to  be  error  for  a 
trial  judge  in  explaining  a  map  to  leave 
the  bench  and  point  out  the  plaintiff's 
theory  of  location.  Irvin  v.  Kutruff,  152 
P.  S.  609. 

167.  It  is  unfair  to  sever  a  single  sen- 
tence from  the  body  of  a  judge's  charge 
and  undertake  to  construe  it  by  itself, 
without  regard  to  what  may  have  been 
said  in  the  same  connection  or  in  other 
portions  of  the  charga  Irvin  v.  Kutrnfff 
152  P.  S.  609. 

16a  It  is  error  to  confine  the  attention 
of  the  jury  to  one  view  of  a  case  where 
there  is  more  than  one  which  they  should 
consider;  so,  if  the  general  effect  of  a 
cfaaxge  has  a  tendency  to  mislead,  it  is 
cause  for  reversal,  though  no  particular 
portion  of  the  charge  be  clearly  erroneous. 
Peiraon  v.  Dunoan,  162  P.  S.  187. 


169.  In  an  action  on  a  promissory  note 
where  the  defendant's  signature  was  ntft 
disputed,  but  the  issue  was,  whether  the 
plaintiff  had  fraudulently  altered  the 
amount;  it  was  held  to  be  error  to  so 
charge  the  jury  as  to  give  them  the  idea 
that  the  defence  denied  the  execution  of 
the  note  altogether.  Winters  v.  Moiorer, 
163  P.  S.  236. 

170.  Where  a  charge  is  in  the  nature  of 
an  argument  for  the  plaintiff  and  is  par- 
tial, inadequate  and  misleading,  it  is  good 
ground  for  reversal.  Young  v.  Merkd, 
163  P.  8.  613. 

171.  Where  a  charge  is  not  in  expres* 
sion  and  tone  a  judicial  presentation  of 
the  case,  but  its  tendency  as  a  whole  is 
to  belittle  and  prejudice  one  side,  the 
judgment  will  be  reversed-  Heydrick  r. 
Hutchinson,  165  P.  S.  208; 

172.  Where  the  effect  of  an  instruction 
was  to  take  from  the  jury  all  testimony 
except  that  of  a  particular  witness  and 
to  leave  to  the  jury  the  construction  of  a 
paper  which  was  properly  for  the  court ; 
it  was  hdd,  that  such  error  was  not  cured 
by  telling  the  jury  that  the  whole  testi- 
mony was  for  it  to  pass  on.  Heydrick  v, 
Hutchinson,  166  P.  S.  208. 

17a  The  omission  to  charge  more  fully 
upon  the  evidence  (no  instructions  being 
asked  for)  is  not  necessarily  error,  iixt 
substance  and  general  tenor  of  the  charge 
being  correct.  Frothinghaan  v.  Laflin  Jb 
Band  Powder  Qo.,  2  Cent.  524. 

174.  In  an  action  for  personal  injuries, 
where  pMntifPs  case  depends  almost  en- 
tirely upon  his  own  testimony  and  a  large 
amount  of  evidence  is  offered  tending  to 
show  his  bad  character  for  veracity,  it  is 
error  for  the  court  to  omit  in  its  charge 
all  mention  of  such  evidence.  Herstine 
V.  Lehigh  Valley  B.  B.  Co.,  161  P.  S.  244. 

175.  In  an  action  for  personal  injuries, 
where  the  company  introduces  testimony 
tending  to  show  i^t  plaintiff's  ill-health 
was  caused  by  lumbago  of  long  standing 
and  not  to  the  injuries,  it  is  error  for  the 
court  to  entirely  refrain  from  alluding  to 
such  testimony  in  its  charge.  Herstine  v. 
Lehigh  Valley  B.  B.  Co.,  161  P.  8. 244. 


2906 


Digitized  by 


Google 


5813 


APPEAL   AND  EEROR,   VII.-VIII. 


5814 


176.  Where  a  witness  estimated  the 
damages  to  a  life  estate  at  a  sum  fifteen 
times  greater  than  the  entire  value  of  the 
property;  it  was  held  to  be  error  for 
the  court  not  to  caution  the  jury  as  to 
the  worthlessness  of  the  testimony.  Her- 
bert V.  Bainey,  162  P.  S.  525. 

177.  It  is  not  a  reversible  error  to  af- 
firm a  point  wiih  a  reference  to  what  is 
said  in.  the  general  charge  upon  the  same 
subject,  where  it  appears  that  the  instruc- 
tion in  the  general  charge  is  not  a  quali- 
fication of  the  affirmance.  Readdy  v. 
Shamokin,  137  P.  S.  92. 

178.  A  specification  that  the  court 
erred  in  not  directing  a  verdict  for  de- 
fendant will  not  be  sustained,  where  no 
request  was  made  for  such  an  instruction. 
Seaddy  v.  Shamokin,  137  P.  S.  98. 

179.  Where  parties  desire  specific  in- 
structions, it  is  their  duty  to  request  them 
to  be  given ;  otherwise  their  omission  is 
not  assignable  for  error.  Serfaas  v. 
Dreisbach,  141  P.  S.  142.  See  8.  c.  12  C. 
C.  60. 

180.  When  a  hypothetical  point  prays 
for  instructions  upon  the  legal  effect  of 
certain  facts  which  are  supported  by  evi- 
dence, the  point  should  not  be  answered 
by  simply  submitting  the  facts  to  the  de- 
termination of  the  jury ;  it  is  the  duty  of 
the  judge  to  instruct  the  jury  as  to  their 
duty,  in  case  they  should  find  the  facts  to 
1)e  as  stated.  Ham.  v.  DeUwiare  &  Hud- 
ton  Canal  Co.,  142  P.  S.  617.  See  8.  o. 
155  P.  S.  648. 

181.  Where  a  point  assumes  that  a 
certain  question  of  fact  is  before  the  jury 
and  prays  for  instruction  upon  that  as- 
sumption, the  party  presenting  it  cannot 
afterwards  raise  the  objection  that  there 
was  no  evidence  in  the  case  justifying 
the  submission  of  the  question.  Auburn 
Bolt  &  Nut  Wm-ka  v.  ShvUz,  143  P.  S. 
256. 

182.  The  supreme  court  will  not  con- 
sider the  law  as  stated  in  a  point  where 
such  point  is  not  based  on  the  testimony. 
JSondheimer  v.  Hower,  144  P.  S.  221. 

1B3.  A  request  for  binding  instructions 
is  necessary  to  support  an  assignment  of 


erroc  alleging  a  refusal  to  submit  to  the 
jury.    Kitchen  v.  McCloskey,  150  P.  S. 
376. 
See  Cbimikai.  Law,  XVI. 
Pkactice,  XXUL 

Vm.  Exceptions. 

(a)  BUI  of  exceptions. 

18*.  Under  the  act  24  March  1877, 
sec.  2  (Brightly's  Purdon  1624),  error 
may  be  assigned  with  respect  to  any 
part  of  the  charge  of  the  court  which 
has  been  filed,  with  or  without  request, 
and  whether  excepted  to  in  the  court 
below  or  not;  an  assignment  of  error 
in  this  case  was  allowed  to  be  filed  on 
the  argument  of  the  case  in  the  supreme 
court.  Janney  v.  Howard,  160  P.  S. 
339. 

185.  Error  may  be  assigned  to  answers 
to  points  or  to  the  charge  of  the  court, 
although  no  exceptions  were  taken  thereto 
in  the  court  below.  Fries  v.  Null,  154 
P.  S.  673.  See  Conneil  v.  CNeU,  164 
P.  S.  682. 

186.  Matters  of  evidence  can  only  be 
placed  upon  the  record  in  the  supreme 
court  by  a  bill  of  exceptions ;  an  exception 
is  as  equally  indispensable  in  such  a  case 
since  the  passage  of  the  act  24  May  1887 
(Brightly's  Purdon  1944),  providing  for 
stenographers,  as  it  was  before;  an  ex- 
ception, though  noted  by  the  stenog- 
rapher, is  the  act  of  the  judge,  and  it  is 
the  duty  of  the  judge  to  see  that  the  bill 
is  correct  and  that  his  signature  to  it  is 
a  certificate  of  correctness  on  which  the 
supreme  court  may  rely ;  when  an  excep- 
tion is  noted  by  the  direction  of  the 
judge,  it  is  not  absolutely  necessary 
that  it  be  signed  by  him,  yet  such  sign- 
ing is  the  better  and  more  desirable 
practice.  Conneil  v.  CfNeU,  164  P.  S. 
682.  See  Rosenthal  v.  Ehrlicher,  164 
P.  S.  396;  Hai  v.  Egan,  160  P.  S.  119. 

187.  Under  the  act  24  March  1877 
(Brightly's  Purdon  1624)  error  may  be 
assigned  to  any  part  of  the  charge  which 
has  been  filed  with  or  without  request, 
and  whether  excepted  to  in  the  court 
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below  or  not.  Grugan  v.  Philadelphia, 
158  P.  S.  337. 

isa  It  ia  the  duty  of  a  stenographer 
to  record  fully  and  accurately  all  that 
transpires  upon  the  trial  of  a  cause,  all 
the  oral  testimony  given  and  all  the 
instructions  given  by  the  trial  judge  to 
the  jury ;  an  offer  to  prove  a  fact  or  to 
use  a  person  as  a  witness  should  be  en- 
tered at  length  on  his  notes ;  if  objection 
be  made  to  the  admission  of  evidence  or 
the  person,  this  should  be  put  down  on 
his  notes,  and  the  ruling  of  the  court 
upon  the  offer  should  be  fully  and  cor- 
rectly set  down.  If  an  exception  is 
taken  to  the  ruling,  this  should  be  stated, 
and  if  the  judge  directs  that  the  excep- 
tion be  noted,  this  fact  should  be  stated, 
but  the  noting  of  an  exception  is  the 
work  of  the  judge,  and  the  stenographer 
cannot  note  one  unless  he  is  directed  so 
to  do  by  the  judge ;  if  the  judge  refuses 
to  allow  an  exception,  the  stenographer 
should  state  the  fact  on  his  notes,  but  he 
should  not  attempt  to  note  or  allow  an 
exception  simply  because  an  objection  has 
been  made  and  overruled  in  his  hearing, 
nor  because  counsel  request  him  to  do  so ; 
the  direction  to  note  an  exception  or  seal 
a  bill  must  come  from  the  judge.  When 
the  notes  of  trial  have  been  duly  filed,  an 
appellant  may  assign  as  error  an  instruc- 
tion appearing  in  the  charge,  or  any 
answer  to  points,  whether  the  particular 
point  had  been  previously  made  or  not. 
Bosenthal  v.  Ehrlicher,  164  P.  S.  396.  See 
Cannell  v.  O'JVei?,  154  P.  S.  682;  Hill  v, 
Egan,  160  P.  S.  119. 

189.  The  statute  of  Westminster  2d 
has  not  been  repealed  nor  has  it  become 
obsolete ;  bills  of  exception  fill  the  same 
place  in  regard  to  trial  as  they  always 
have,  and  they  are  still  the  only  means 
known  to  the  law  for  putting  on  the  rec- 
ord matters  of  evidence  and  of  the  compe- 
tency of  witnesses.  The  act  24  May  1887 
(Brightly's  Purdon  1944)  has  not  relieved 
the  trial  judge  of  examining  the  bill  and 
charge  filed  and  certifying  them  by  his 
own  proper  signature,  which  is  a  personal 


duty  which  cannot  constitutionally  be  del- 
egated by  him  or  transferred  by  the  leg- 
islature to  any  subordinate.  When  the 
judge  has  certified  and  filed  the  transcript 
of  the  evidence  showing  the  exceptions  and 
the  charge,  he  is  not  under  any  obligation 
to  sign  a  second  bill  marking  certain  parts 
of  the  charge  as  specifically  excepted  to, 
but  it  is  a  good  practice  to  do  so.  Comtn'ik 
V.  Arnold,  161  P.  S.  320. 

190.  Where  the  stenographer  who  took 
the  evidence  died  before  writing  out  his 
notes,  and  no  one  was  able  to  translate 
the  same ;  it  was  hdd,  upon  appeal,  that 
the  evidence  might  be  supplied  in  the 
same  way  that  lost  or  destroyed  records 
are  supplied.  Walter  v.  Sun  Fire  Office,  165 
P.  S.  381. 

191.  Where  an  assignment  of  error 
depends  for  the  correctness  of  its  applica- 
tion on  the  evidence,  it  will  not  be  con- 
sidered if  the  evidence  is  not  presented 
by  bill  of  exceptions.  ConneU  v,  ONeil, 
164  P.  S.  582. 

192.  An  assignment  of  error  to  the 
admission  of  testimony  which  was  admis- 
sible for  some  purposes,  will  not  be  con- 
sidered where  the  bill  of  exceptions  does 
not  show  the  purpose  of  the  offer  or  the 
reason  for  the  objection  or  admission  of 
the  evidence.  Norbeck  v.  Davis,  157  P. 
S.  399. 

193.  The  supreme  court  will  in  a 
proper  case  return  the  record  to  the 
court  below  to  afford  the  judges  thereof 
an  opportunity  to  see  that  the  record  be 
properly  perfected  by  the  stenographer. 
Wain  V.  Beaver,  161  P.  S.  606. 

194.  As  to  the  preparation 'and  settle- 
ment of  the  bill  of  exceptions,  see  author- 
ities cited  in  note  to  Field  v.  GeUeraon,  14 
Atlan.  70. 

195.  An  objection  that  no  exception 
was  taken  to  the  judgment  of  the  court 
below  refusing  to  take  off  a  non-suit,  will 
not  be  noticed  where  the  exception  in 
form  has  been  filed  since  the  record  was 
made  up  in  the  common  pleas.  Terkes  v. 
Bickarda,  163  P.  S.  646;  reversing  s.  o. 
8  Montg.  47.    See  s.  o.  11  Lane.  308. 
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(by  When  an  ezceittion  most  be  taken. 

196.  If  no  exception  be  taken  to  the 
reservation  of  a  point  at  the  time  of  its 
reservation,  the  supreme  court  will  pre- 
sume that  it  was  assented  to.  Headley  v. 
Benner,  129  P.  S.  542. 

197.  There  being  no  exception  to  a 
judgment  on  a  point  reserved,  it  cannot 
be  reviewed  on  error.  Lower  Providence 
Live  Stock  Insurance  Association  v. 
WeOcd,  13  Atlan.  82;  aflarming  Weikd  v. 
Lower  Providence  Live  Stock  Insurance 
Association,  3  Monl^.  207,  211. 

19a  Exceptions  must  be  taken  to  an- 
swers to  points,  or  assignments  of  error 
to  them  will  not  be  considered.  Hudcen- 
»tein  v.  KeOy,  139  P.  S.  201 ;  s.  c.  38  P.  L. 
J.  227. 

199.  The  supreme  court  will  not  con- 
sider the  form  in  which  a  questioa  of 
law  was  reserved,  unless  proper  excep- 
tion was  taken  to  the  reservation  at  the 
time  it  was  made.  MaJce  v.  Metzgar,  150 
P.  S.  291. 

20a  The  form  of  a  reserved  point  will 
not  be  considered  by  the  supreme  court 
where  no  specific  exception  was  taken  to 
the  same  in  the  court  below.  Heany  v. 
Schwartz,  155  P.  S.  154 ;  affirming  s.  c.  8 
Montg.  113. 

aOL  There  being  no  exception  in  the 
court  below  to  its  ruling  which  is  speci- 
fied as  error,  its  judgment  will  be  af- 
firmed.   Shaffer  v.  Eichert,  132  P.  S.  285. 

302.  In  the  absence  of  a  bill  of  excep- 
tions, the  supreme  court  has  nothing  be- 
fore it  but  the  bare  record,  such  as  would 
be  sent  up  upon  a  writ  of  certiorari. 
Comm'ih  Y.Ware,  137  P.  S.  466;  s.  c.  26 
W.  K  C.  462. 

203.  Where  a  point  is  presented  for  in- 
structions and  is  reserved  as  a  question 
of  law  without  exception,  a  specification 
of  error  in  the  supreme  court  in  entering 
judgment  for  the  defendant  won  obstante 
Ttridieto  cannot  be  considered.  Fulton 
y.  Peters,  137  P.  S.  613. 

201.  Where  the  defendant  makes  no 
request  for  a  binding  instruction  in  his 
ixvat,  an  assignment  in  the  supreme  court 


specifying  error  in  submitting  the  case  to 
the  jury  on  the  evidence  cannot  be  sus- 
tained.    Wray  v.  Spence,  145  P.  S.  399. 

205.  No  exception  being  taken  to  the 
refusal  to  excuse  a  juror  or  to  an  alleged 
separation  of  the  jury,  an  assignment  of 
error  to  the  same  will  be  dismissed. 
BradweU  v.  Pittsburgh  &  West  End  Pass. 
Railway  Co.,  139  P.  S.  404 ;  s.  o.  27  W. 
N.  C.  264. 

206.  The  question  of  the  qualification 
of  the  petitioners  in  a  road  proceeding 
must  be  raised  in  the  court  below  by  a 
specific  exception;  it  cannot  be  consid- 
ered by  the  supreme  court  when  raised  for 
the  first  time  by  an  assignment  of  error. 
Swanson  Street,  163  P.  S.  323. 

207.  Upon  a  submission  to  the  decis- 
ion of  the  court  imder  the  act  of  22  April 
1874  (Brightly's  Purdon  2023)  the  su- 
preme court,  upon  appeal,  can  hear  and 
determine  only  questions  arising  upon 
bills  of  exception  to  the  rulings  of  the 
trial  judge  relating  to  the  evidence  or  to 
the  law.  Comm^th  v.  Hulings,  129  P.  S. 
317. 

206.  If  no  exceptions  be  taken  before 
a  referee  as  to  his  findings  of  facts,  the 
supreme  court  on  appeal  cannot  question 
the  correctness  of  such  findings.  Torrey 
v.  Scranton,  133  P.  S.  173. 

209.  An  exception  to  the  refusal  of  the 
court  to  take  off  a  nonsuit  is  necessary 
to  bring  up  the  evidence  for  review. 
Bandz  v.  Pennsylvania  Co.,  138  P.  S.  153 ; 
s.  c.  38  P.  L.  J.  131.  And  this,  though 
the  court  directed  the  stenographer  to 
file  his  notes.  Anderson  v.  Oliver,  138 
P.  S.  156. 

210.  Assignments  of  error  specifying 
orders  for  a  peremptory  non-suit  and  re- 
fusing to  take  the  judgment  off,  for  error, 
will  not  bring  up  the  testimony  for  the 
plaintiff,  where  no  exceptions  were  taken 
to  the  orders  in  the  court  below.  Miller 
V.  Balfour,  138  P.  S.  183. 

211.  Where  there  is  no  bill  of  excep- 
tions to  the  order  of  the  court  below  re- 
fusing to  take  off  a  non-suit,  the  supreme 
court  will  not  look  at  the  evidence.  FinA 
V.  Canrad^s  Executor,  164  P.  S.  326. 
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212.  An  assignment  of  error  to  an 
order  discharging  a  rule  for  judgment 
for  want  of  a  sufficient  affidavit  of  defence, 
■will  not  be  considered  unless  an  excep- 
tion was  taken ;  when  such  a  rule  is  dis- 
charged in  open  court  in  the  presence  of 
the  plaintiff's  counsel,  then  is  the  proper 
time  to  except  and  request  the  court  to 
seal  a  bill.  Comm'th  v.  Fleming,  157 
P.  S.  644. 


IZ.  Bail  upon  appeal. 

213.  An  unauthorized  condition  in  a 
recognizance  for  a  writ  of  error  renders 
the  whole  recognizance  void.  Commt'h 
V.  Serfass,  1  Northam.  317. 

214.  A  decree  of  disbarment  executes 
itself,  and  a  recognizance  on  a  writ  of 
error  to  obtain  a  supersedeas  is  a  nullity. 
Ibid. 

215.  Though  a  recognizance  be  defec- 
tive in  form,  if  the  defendant  in  error 
treat  it  as  valid,  neither  the  principal 
nor  surety  can  evade  liability  on  the 
ground  of  such  informality.  Erdman  v. 
Hartman,  7  C.  C.  609. 

216.  Pending  an  appeal  from  a  convic- 
tion of  murder  in  the  second  degree,  the 
appellant  will  not  be  admitted  to  bail 
without  a  previous  examination  of  the 
record,  bill  of  exceptions,  and  assign- 
ments of  error.  Comm'th  v.  Myers,  137 
P.  S.  407;  8.  c.  27  W.  N  C.  205. 

217.  In  a  recognizance  for  an  appeal, 
the  use  of  the  word  "  appeal "  instead  of 
"judgment"  being  evidently  a  clerical 
error,  will  be  construed  to  cover  all  costs 
both  in  the  court  below  and  in  the  su- 
preme court.  Serfass  v.  Dreisbach,  12 
C.  C.  60.    See  s.  o.  141  P.  S.  142. 

2ia  Where,  on  the  sale  of  plaintiffs 
real  estate,  the  sheriff  retained  certain 
costs  which  were  subsequently  stricken 
out  and  the  sheriff  appealed  to  the  su- 
preme court  who  dismissed  his  appeal; 
it  was  hdd,  that  a  sviit  against  the 
sheriff  to  recover  back  the  costs  so 
retained  was  properly  brought  on  his 
appeal  bond  instead  of  on   his  official 


bond.  Johnson  v.  Surkholder,  10  Lane. 
393;  s.  c.  5  Del.  366.  See  Boyd  v.  John- 
son, 144  P.  S.  174. 

219.  On  an  appeal  from  the  orphans' 
court,  the  amount  of  security  ip  within 
the  discretion  of  the  court;  when  the 
appellant  owes  no  duty  of  a  fiduciary 
nature  in  respect  of  the  subject-matter 
of  the  appeal,  the  orphans'  court  has  no 
power  to  exact  as  a  condition,  security 
in  a  different  form  from  that  prescribed 
by  sec.  69  of  the  act  29  March  1832 
(Brightly's  Purdon  1633).  In  an  action 
on  the  recognizance,  interest  upon  the 
fund  cannot  be  recovered  for  the  period 
of  delay  occasioned  by  an  unsuccessful 
appeal.  Comm'th  v.  Wistar,  142  P.  S. 
373. 

220.  An  appeal  and  certiorari  from  the 
decree  of  the  orphans'  court  dismissing 
the  petition  of  a  legatee  for  a  decree  for 
the  payment  of  his  legacy  as  a  charge  on 
land,  will  not  be  quashed  because  no  se- 
curity has  been  entered  in  the  orphans' 
court.    DuvalVs  Estate,  146  P.  S.  176. 

221.  A  bond  given  under  the  act  17 
March  1845  (Brightly's  Purdon  786),  to 
secure  mesne  profits  on  appeal  from  par- 
tition proceedings,  is  for  the  use  of  the 
parties  entitled  to  the  mesne  profits  with- 
out regard  to  the  obligee  named  in  the 
bond,  and  suit  is  properly  brought  in  the 
name  of  the  obligee  for  the  use  of  all 
the  parties  in  interest,  and  judgment 
should  be  entered  in  the  aggregate,  to  be 
distributed  among  the  parties  entitled. 
Lynch  v.  Lynch,  150  P.  S.  336. 

222.  A  surety  upon  an  appeal  will  not 
be  relieved  from  liability  by  the  mere 
fact  that  she  was  ignorant  and  not  able 
to  sign  her  name,  and  that  she  executed 
the  recognizance  upon  the  fraudulent 
misrepresentation  of  the  appellant  as  to 
her  ultimate  liability.  HaM  v.  Tobin,  10 
C.  C.  105;  8.  c.  28  W.  N.  C.  164. 


X.  Supersedeas. 

223.  An  appeal  from  a  final  decree  oC 
the  orphans'  court  taken  after  the  expini' 
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mt  d  twenty  days,  does  not  operate  as 

1  svpertedeas.     Rankin' a  Estate,  7  C.  C. 

«»;  s.  c.  46  L.  I.  270. 

221  A  writ  of  error  to  be  a  mperaedeas 
anst  not  only  issue,  but  be  served  within 
three  weeks  of  the  judgment  Taylor  v. 
ftewA,  8  C.  C.  286. 

23SL  An  appeal  from  the  orphans'  court 
vill  not  operate  as  a  supersedeas,  iinless 
lirooght  up  and  filed  in  the  supreme 
«Kirt  on  the  first  day  of  the  term  next 
following  the  day  it  was  perfected.  Mil- 
WiAppeai,  1  East  635. 

22GL  A  certiorari  in  a  road  case  not 
lodged  in  the  court  below  until  after  an 
Older  to  open  has  been  issued  to  the  su- 
penisor,  is  not  a  supersedeas  of  such 
order.  .  Roaring  Brook  Township  Road, 
140  P.  S.  632. 

227.  Where  an  appeal  was  taken  from 
1  decree  of  the  quarter  sessions  dividing 
a  borough  into  wards  and  ordering  an 
election  therein,  and  a  certiorari  was  is- 
sued; it  was  held,  that  an  election  held 
under  the  decree  appealed  from  before 
the  dismissal  of  the  appeal  by  the  su- 
preme court  was  valid  Comm'th  v.  Kist- 
fer,  149  P.  S.  345. 

22a  Where  upon  the  granting  of  apre- 
laninary  injunction,  a  temporary  receiver 
is  appointed  at  the  same  time,  the  right 
of  appeal  from  the  order  appointing  a  re- 
ttiver  depends  on  the  act  14  February  1866 
(Brightly's  Purdon  784),  which  expressly 
prorides  that  such  appeal  shall  not  be  a 
»peraedeas.     Haught  v.  Irwin,  166  P.  S. 

229L  Where  a  decree  has  been  made 
legnlating  the  crossing  of  one  railroad  by 
another,  and  an  appeal  has  been  regularly 
taken  and  a  recognizance  given,  such 
appeal  operates  as  a  supersedeas  of  all 
proceedings  by  the  plaintiff  company. 
Oi&tewl  Pass.  By.  Co.  v.  East  Harrisburg 
ftM.  Ry.  Co.,  161  P.  S.  121. 

23a  Where,  upon-  an  appeal,  the  su- 
preme court  has  entered  a  non  proa.,  a 
second  appeal  is  not  a  supersedeas.  Up- 
fttwi  Borough  v.  Delaware  County  Trust 
Co.,  4  Del.  476 ;  Upland  Borough  v.  New 
(H^er  Water  Go.,  4  Del.  489. 


231.  Where  a  certiorari  and  appeal 
were  not  applied  for  until  more  than 
three  weeks  after  judgment,  and  the 
certiorari  was  not  served  until  after  the 
plaintiff  had  issued  execution,  but  it  was 
filed  and  served  before  the  sheriff  did 
anything  under  the  execution ;  it  was  held, 
that  the  defendant  was  entitled  to  have 
the  writ  stayed  upon  payment  of  the 
execution  costs  that  had  accrued  at  the 
time  the  certiorari  vraa  filed  and  served. 
Rand  v.  Long,  6  Kulp  299. 

232.  Where  the  quarter  sessions  di- 
rects the  transfer  of  a  retail  liquor  license, 
a  certiorari  to  the  judgment  is  not  a 
supersedeas;  such  an  action  of  the  court 
cannot  be  questioned  by  a  creditor  of 
the  original  licensee.  Breen's  License,  13 
C.  C.  141. 

XI.  Assignments  of  error. 

233.  The  dismissal  of  each  exception 
to  an  auditor's  report  must  be  made  the 
subject  of  a  separate  assignment  of  error. 
IHrst  National  Bank^s  Appeal,  5  Cent. 
701. 

234.  Where  an  assignment  of  error 
embraces  more  than  one  point,  it  will 
not  be  considered.  Crawford  v.  McKinney, 
165  P.  S.  605. 

235.  A  specification  of  error,  that  de- 
positions were  not  taken  in  conformity 
with  the  rules  of  court,  such  rules  not 
being  made  known  to  the  supreme  court, 
will  not  be  considered.  Express  Publish- 
ing Co.  V.  Aldine  Press,  126  P.  S.  347. 

236.  A  specification  assigning  error  in 
the  violation  of  a  court  rule,  should  make 
it  clearly  appear  that  there  was  such  a 
violation.  Morrison  v.  Nevin,  130  P.  S. 
344. 

237.  An  assignment  of  error  that  the 
court  erred  in  confirming  the  auditor's 
report  is  too  vague  to  be  considered. 
Wolf  V.  Ferguson,  129  P.  S.  272.  See 
TrvMinger  v.  Charles,  Ibid.  289. 

238.  An  assignment  that  the  court 
erred  in  making  a  certain  order  should 
set  out  the  order.  Road  in  Benzinger, 
136  P.  S.  176;  s.  c.  26  W.  N.  C.  197. 
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239.  Unless  clear  error  be  pointed  out, 
specifications  that  the  court  erred  "in 
sustaining  the  master's  finding"  or  "in 
confirming  the  master's  report"  are  in- 
sufficient. Holton  V.  Newcastle,  Northern 
By.  Co.,  138  P.  S.  111. 

240.  A  general  assignment  that  "the 
charge  of  the  court  below,  as  a  whole,  was 
misleading  to  the  jury"  will  not  be 
considered.  Udderzook  v.  Harris,  140 
P.  S.  236. 

241.  An  assignment  of  error  to  a  final 
decree  on  the  report  of  an  auditor,  that 
the  court  erred  in  confirming  the  auditor's 
report,  is  too  general  and  will  not  be 
considered.  Second  National  Bank  v. 
Pennsylvania  Anthracite  Coal  Co.,  140 
P.  S.  628. 

242.  Where  the  report  of  a  referee 
directing  judgment  for  plaintiff  was  ex- 
cepted to,  but  confirmed  by  the  court, 
a  specification  of  error  that  the  court 
erred  "in  overruling  the  exceptions  to 
the  report  of  the  referee "  does  not  con- 
form to  the  rule.  McCarthy  v.  Masters, 
142  P.  S.  82. 

243.  An  assignment  that  the  court 
erred  in  making  the  decree  confirming 
the  auditor's  report  points  out  no  specific 
error.    Maurer's  Estate,  148  P.  S.  272. 

244.  Where  it  appeared  that  the  court 
answered  all  the  points  presented,  the  su- 
preme court  refused  to  entertain  an  assign- 
ment of  error  that  "  the  court  erred  in  not 
instructing  the  jury  upon  the  question  to 
be  decided."  Brookville  v.  Arthurs,  162 
P.  S.  334. 

245.  A  Specification  of  error  must  be 
self-sustaining;  an  extract  from  the 
charge,  which  is  imintelligible  without 
the  context,  will  not  be  considered.  Jrvin 
V.  Kutruff,  152  P.  S.  609. 

246.  An  assignment  of  error  that  the 
evidence  does  not  justify  or  sustain  the 
verdict,  the  verdict  was  against  the  law, 
will  not^  be  considered.  Coram' th  v. 
Zappe,  153  P.  S.  498. 

247.  An  assignment  of  error  relating 
to  the  admission  or  rejection  of  testimony 
should  show  the  testimony  adduced,  or 
proposed  to  be  adduced,  under  the  offer 
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admitted  or  rejected.  BaUles  v.  Sliney, 
126  P.  S.  460;  Gates  v.  Watt,  127  Ibid. 
20 ;  Sticker  v.  Overpeck,  Ibid.  446. 

248.  Specifications  of  error  to  the  ad- 
mission or  rejection  of  evidence  must 
contain  the  offers,  the  objections,  and 
the  rulings  of  the  court  thereon.  Warfd 
V.  Kiwtt,  128  P.  S.  528. 

249.  Specifications  of  error  will  not  be 
considered,  which  are  based  upon  tes- 
timony which  the  appellant  has  neglected 
to  fully  present '  in  his  paper-books. 
Brooks  V.  First  Presbyterian  Church,  135 
P.  S.  137. 

250.  In  an  assignment  of  error  the 
name  of  the  witness  should  be  given,  and 
a  reference  made  to  the  page  of  the  tes- 
timony where  the  offer  and  its  connection 
may  be  found.  Howes  v.  (yBeiUy,  126 
P.  S.  440. 

251.  Where  an  assignment  of  error  de- 
pends upon  the  consideration  of  the  evi- 
dence, such  evidence  must  be  made  a  part 
of  and  returned  with  the  record.  Pitten- 
ger  v.  Kennedy,  148  P.  S.  198. 

252.  An  assignment  of  error  to  the  ad- 
mission and  rejection  of  evidence  should 
state  the  objection  and  the  ruling  of  the 
court,  and  also  that  an  exception  was 
taken  and  allowed  by  the  judge.  Rosen- 
thal v.  Ehrlicher,  154  P.  S.  396. 

253.  Assignments  of  error  to  the  ad- 
mission or  rejection  of  evidence  will  not 
be  considered  where  the  purpose  of  the 
offer  and  the  reason  for  its  rejection  or 
admission  are  not  disclosed.  Malone  v. 
Philadelphia  &  Beading  B.  B.  Co.,  157 
P.  S.  430. 

254.  Assignments  of  error  to  the  ad- 
mission or  rejection  of  testimony  must 
set  forth  so  much  of  the  proceeding  or 
the  accompanying  evidence  as  is  neces- 
sary to  a  proper  understanding  of  the 
offer  and  the  ruling  of  the  court;  the 
neglect  of  such  requirement  is  not  cured 
by  putting  the  necessary  matter  in  the 
bill  of  exceptions  or  elsewhere.  Comm'th 
V.  Werntz,  161  P.  S.  591. 

255.  Assignments  of  error  to  the  ad- 
mission of  evidence  must  set  forth  the 
evidence  admitted.    Augerstein  v.  Jones, 
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139  P.  S.  183;  8.  c.  27  W.  N.  C.  169; 
Philadelphia  TtubI,  S.  D.  &  I.  Co.  v. 
Purees,  12  Cent.  669 ;  s.  c.  13  Atlan.  936 ; 
Logan  v.  Fnedline,  12  Cent.  677 ;  s.  c.  14 
Atlan.  343.  Broadnax  v.  Cheraw  &  Salis- 
bury S.  R.  Co.,  167  P.  S.  140;  s.  c.  1  Dist. 
Rep.  251 ;  BidweU  v.  Evans,  166  P.  S.  30 ; 
Butcher^  Ice  &  Coal  Co.  v.  Philadelphia, 
156  P.  S.  54 ;  Kramer  v.  Winslotv,  154  P.  S. 
637;  HoUhouse  v.  Bynd,  155  P.  S.  43; 
Hauch  V.  Tidewater  Pipe  Line  Co.,  163 
P.  S.  366;  McElroy  v.  Braden,152  P.  S. 
78 ;  Commonwealth  Title  Ins.  &  Trust  Co. 
T.  Oray,  150  P.  S.  256 ;  Arnold  v.  Blabon, 
147  P.  S.  372;  ComtsA  v.  Hooker,  141 
P.  S.  138;  Fisher  v.  Baden  Gas  Co.,  138 
P.  S.  301. 

256.  A  specification  of  error  as  to  the 
admission  of  evidence  must  quote  the  full 
substance  of  the  bill  of  exceptions.  Mel- 
Tin  V.  Melvin,  130  P.  S.  6. 

257.  A  specification  alleging  error  in 
overruling  an  objection  to  the  offer  of  an 
exhibit,  urged  on  account  of  the  non-pro- 
duction of  the  original,  should  set  out  the 
paper  and  the  evidence  on  which  it  was 
admitted.  Reynolds  v.  Cridge,  131  P.  S. 
189. 

2sa  An  assignment  of  error  to  the 
admission  of  testimony  will  be  dis- 
'missed  which  does  not  embody  the 
offer,  the  objection,  and  the  ruling  of 
court  Wylie  v.  Mandey,  132  P.  S.  65; 
8.  c.  25  W.  N.  C.  279. 

259.  A  specification  to  the  admission 
of  evidence  should  set  out  the  evidence 
admitted  under  the  offer  and  show  that 
a  bill  of  exceptions  was  sealed.  Readdy 
T.  Sliamokin,  137  P.  S.  98 ;  Long  v.  Mil- 
ford,  Ibid.  122. 

2G0.  An  assignment  to  the  admission 
of  an  offer  of  evidence  which  does  not 
show  the  fidl  substance  of  the  testimony 
admitted  under  the  offer,  is  not  in  con- 
formity with  the  rule.  MarMe  v.  Ber- 
mck,  142  P.  S.  84. 

261.  An  assignment  of  error  to  the 
admission  of  evidence  must  set  forth 
not  merely  the  question  but  the  answer ; 
if  the  answer  be  omitted,  the  assignment 
"Will  not  be  considered.     Beck  v.  Penn- 


sylvania P.  &  B.  R.  R.  Co.,  148  P.  S. 
271. 

262.  An  assignment  of  error  to  the 
refusal  to  strike  out  testimony  which 
recites  that  portion  of  the  witness's  tes- 
timony to  which  objection  was  taken,  is 
improper  where  it  fails  to  conform  to 
the  motion  in  the  court  below  which 
was  to  strike  out  all  of  the  witness's 
testimony.  Miller  v.  Windsor  Water  Co., 
148  P.  S.  429. 

263.  An  assignment  of  error  to  the 
admission  of  evidence  will  not  be  con- 
sidered where  it  only  gives  the  question 
objected  to  and  the  ruling  of  the  court. 
Wust  v.  Erie  City  Iron  Works,  149  P.  S. 
263. 

264.  The  rule  that  an  assignment  of 
error  to  the  admission  of  evidence  must 
recite  the  evidence,  applies  to  a  case 
where  the  offer  of  evidence  recites  the 
evidence  proposed  to  be  given.  Kennedy 
T.  Erdman,  160  P.  S.  427. 

265.  An  assignment  of  error  to  the 
admission  in  evidence  of  a  question  is 
bad  which  does  not  quote  the  answer 
to  the  question.  Van  Home  v.  Dide, 
151  P.  S.  341. 

266.  An  assignment  of  error  to  the 
admission  of  record  evidence  should  re- 
cite the  record  in  full.  Cochran  v.  San- 
derson, 161  P.  S.  691. 

267.  An  assignment  of  error  to  the 
admission  of  evidence  will  not  be  con- 
sidered which  quotes  the  bill  of  excep- 
tions, but  not  the  evidence.  Pritz  v. 
Lebanon  Mutual  Ins.  Co.,  154  P.  S.  384. 

26a  An  assignment  of  error  to  the 
admission  of  evidence  is  irregular  which 
fails  to  set  forth  the  full  substance  of 
the  bill  of  exceptions,  but  the  court 
may,  in  its  discretion,  permit  an  amend- 
ment of  the  assignment  at  bar.  Zimmer- 
man V.  Camp,  155  P.  S.  152. 

269.  The  court  will  not  consider  an 
assignment  of  error  to  the  refusal  to 
admit  in  evidence  an  exemplification  of 
record,  not  setting  out  such  record. 
Kreiner  v.  Rochester  &  Pitts.  Railroad 
Co.,  135  P.  S.  184. 

270.  An  assignment  of   error  to  the 
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exclusion  of  evidence  must  disclose  that     where  the  assignment,  although  contain- 


an  exception  was  taken  in  the  court 
below.  Augerstein  v.  Jones,  139  P.  S. 
183;  s.  0.  27  W.  N.  C.  169. 

271.  Where  error  is  assigned  to  re- 
jection of  testimony,  a  specification  will 
not  be  considered  which  does  not  con- 
tain the  offer  refused  nor  show  the 
sealing  of  an  exception  to  its  refusal; 
and  this,  though  the  specification  refer 
to  the  page  of  the  paper-book  where 
such  facts  appear.  Chambers  v.  South 
Chester  Borough,  140  P.  S.  510.  See 
Baird  v.  Schuylkill  River  E.  S.  Railroad 
Co.,  154  P.  S.  459. 

272.  Where  error  is  assigned  to  the 
rejection  of  a  witness,  the  specification 
should  quote  the  full  substance  of  the 
bill  of  exceptions  or  copy  the  bill  in 
immediate  connection  with  the  specifi- 
cations. WaMon  v.  Hinnau,  146  P.  S. 
396. 

273.  An  assignment  that  the  court 
erred  in  disallowing  a  question,  and 
which  quotes  the  question  but  not  the 
bill  of  exceptions,  is  not  in  compliance 
with  the  rule  of  court.  Kent  Iran  & 
Hardivare  Co.  v.  Norbeck,  150  P.  S.  559. 

274.  Only  one  point  should  be  em- 
braced in  an  assignment  of  error.  Kelly 
T.  Bennett,  132  P.  S.  218 ;  s.  c.  25  W.  N.  0. 
368. 

275.  Where  the  court  below  without 
specific  answers  declines  generally  to 
afiirm  certain  points,  a  specification  of 
error  is  insufficient  which  groups  the 
refusal  of  all  the  points  under  one  assign- 
ment.   Borland  v.  Meurer,  139  P.  S.  613. 

276.  In  assignments  of  error,  the  points 
presented  to  the  court  below  and  the  an- 
swers thereto  should  be  quoted  totidem 
verbis.  Laflin  &  Rand  Potvder  Co.  v. 
Murray,  1  Atlan.  664. 

277.  An  assignment  of  error  to  the 
charge  and  to  the  answer  to  a  point  will 
not  be  considered  where  the  portions  of 
the  charge  and  the  point  and  answer  are 
not  quoted  totidem  verbis  in  the  specifica- 
tions.    Walton  V.  Hinnau,  146  P.  S.  396. 

278.  An  assignment  of  error  to  an  an- 
swer to  a  point  will  not  be  considered 


2914 


ing  the  point,  does  not  quote  the  answer 
totidem  verbis.  Hall  t.  PJiiUips,  164  P.  S. 
494. 

279.  If  it  be  alleged  that  the  whole 
charge  was  unfair,  the  assignment  of 
error  should  set  forth  the  whole  charge 
in  totidem  verbis.  Comm'th  v.  Orr,  138 
P.  S.  276;  8.  0.  38  P.  L.  J.  141. 

280.  An  assignment  that  the  coart 
erred  "in  their  answers  to  defendant's 
several  points,  and  in  not  affirming  witih- 
out  qualification  first,  second,  third,  and. 
fifth  points,"  is  not  framed  according  to 
rule  and  will  not  be  considered.  Kiirtz 
V.  Haines,  16  Atlan.  716. 

281.  An  assignment  that  the  court 
erred  in  not  answering  the  appellant's 
points  will  not  be  considered.  Headley 
V.  Renner,  129  P.  S.  642. 

282.  A  specification  which  alleges  that 
the  court  erred  in  not  affirming  cer- 
tain points,  and  which  sets  out  the  points 
but  not  the  answers  made  thereto,  ■will 
not  be  considered.  Readdy  v.  Shamokfrif 
137  P.  S.  92;  Long  v.  Milford,  Ibid.  122. 

283.  An  assignment  of  error  which 
quotes  the  answer  to  a  point  but  not  the 
point,  will  not  be  considered.  Trvin  v. 
Kutruff,  162  P.  S.  609. 

284.  An  assignment  of  error  in  afBrm- 
ing  plaintiff's  points  should  specify  the 
particular  error,  and  each  error  should 
be  specified  particularly  and  by  itself. 
Irvin  V.  Kutruff,  162  P.  S.  609. 

285.  An  assignment  of  error  should 
state  the  answer  or  instruction  com- 
plained of.  Rosenthal  v.  Ehrlicher,  154 
P.  S.  396. 

286.  An  assignment  of  error  to  an 
answer  to  a  point  should  not  include 
evidence  and  argument.  Duquesne  JVof. 
Bank  v.  WiUiams,  165  P.  S.  48. 

287.  An  assignment  of  error  will  not 
be  considered  which  fails  to  quote  the 
point  or  the  court's  answer  thereto,  but 
in  lieu  thereof  quotes  a  garbled  extract 
from  a  sentence  of  the  answer.  Crawford 
V.  McKinney,  165  P.  S.  606. 

28a  An  assignment  of  error  in  the 
charge,  which  does  not  give  the  language 
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of  the  court,  but  merely  the  counsel's     report  will  not  be  considered  if  it  does 


idea  of  its  legal  effect,  is  violative  of  Rule 
XXin.  of  the  supreme  court.  AspeU  v. 
Smiih,  134  P.  S.  69;  McCord  v.  Durant, 
Ibid.  184. 

289.  An  assignment  of  error  that  the 
court  erred  in  submitting  a  question 
of  fact  without  evidence,  should  show 
what  question  of  fact  was  so  submitted. 
Sweeney  v.  Ten  MUe  OU  and  Oaa  Co.,  130 
P.  S.  193. 

290.  It  is  improper  to  assign  as  error, 
isolated  sentences  in  a  general  charge 
which,  when  read  in  their  proper  con- 
nection, are  free  from  error.  Comm'th 
V.  Zappe,  163  P.  S.  498.- 

291.  A  specification  of  error  that  a 
master  erred  in  finding  and  omitting  to 
find  certain  facts  is  insufficient.  Error 
should  be  assigned  to  the  action  of  the 
court  in  approving  the  master's  findings. 
Warner  v.  McMulUn,  131  P.  S.  370. 

292.  An  assignment  averring  that  the 
court  erred  in  dismissing  the  exceptions 
to  the  master's  report,  without  setting 
out  the  exceptions,  will  not  be  considered. 
Bowers  v.  Bennethum,  133  P.  S.  306. 

293.  The  supreme  court  will  not  con- 
sider a  specification  that "  the  court  erred 
in  overruling  each  and  all  plaintiffs  ex- 
ceptions to  the  master's  report."  HcHton 
V.  NewcaMe,  Northern  By.  Co.,  138  P.  S. 
111. 

29ft.  An  assignment  alleging  error  in 
sustaining  exceptions  filed  to  the  i-eport 
of  a  master,  should  set  out  the  exceptions 
themselves  specifically.  Sauer  v.  Mol- 
linger,  138  P.  S.  338. 

295.  An  assignment  that  the  court 
erred  in  overruling  the  several  exceptions 
filed  by  the  appellants  to  the  master's 
report  is  not  in  accordance  with  the 
rules  of  the  supreme  court.  Pottsmlle  v. 
People's  By.  Co.,  148  P.  S.  176. 

296.  An  assignment  of  error  that  the 
conrt  erred  in  overruling  or  dismissing 
the  exceptions  does  not  conform  to  the 
rules  of  court  Maurer's  Estate,  148  P.  S. 
272. 

297.  An  assignment  of  error  in  over- 
ruUag   the    exceptions    to  an    auditor's 


not  set  forth  the  exceptions.    AUen  v. 
Oxnard,  162  P.  S.  621. 

296.  An  assignment  of  error  to  the 
dismissal  of  exceptions  will  not  be  con- 
sidered, if  it  does  not  set  forth  the  ex- 
ceptions in  their  exact  words.  WrigMs 
Estate,  166  P.  S.  64;  affirming  s.  c.  11 
C.  C.  492. 

299.  Upon  appeal  from  the  orphans' 
court  it  is  always  safer  to  assign  error 
to  the  decree,  rather  than  to  the  opinion, 
as  the  supreme  court  will  not  reverse  a 
decree  because  of  a  wrong  reason  given. 
Poweirs  Estate,  138  P.  S.  322;  FuUerUm's 
Estate,  146  P.  S.  61. 

300.  On  an  appeal  from  the  orphans' 
court  assignments  that  the  cotirt  erred  in 
confirming  the  master's  report;  or  in 
passages  quoted  from  the  opinion;  or 
in  not  sustaining  exceptions  which  are 
not  set  out  in  the  assignments,  are 
defective.    FuHerton's  Eaate,14&^.B.  61. 

Xn.   Paper-books. 

301.  An  attorney  will  be  disbarred  for 
intentionally  presenting  in  his  paper-book 
in  the  supreme  court  the  docket  entries 
of  the  court  below  in  an  altered  or  garbled 
form;  otherwise,  if  the  misstatement  be 
not  made  with  an  intent  to  mislead  the 
court.  Jn  re  Van  Horn,  135  P.  S.  110; 
8.  c.  26  W.  N.  C.  40. 

302.  If  the  appellant's  paper-book  con- 
tains no  argument  in  support  of  the  speci- 
fications of  error,  the  appeal  may  be 
dismissed.  StockdcUe  v.  Maginn,  131  P. 
S.  607. 

303.  The  pleadings  should  in  all  cases 
form  a  part  of  the  paper-book  of  the  plain- 
tiff in  error;  otherwise  the  court  will 
assume  that  they  sustain  the  verdict. 
BundeU  v.  Kcdbfus,  125  P.  S.  123. 

304.  Upon  error  to  the  common  pleas 
on  appeal  from  a  justice,  if  the  justice's 
jurisdiction  be  called  in  question,  a  copy 
of  his  transcript  must  be  exhibited  to 
the  supreme  court ;  otherwise  the  demand 
will  be  assumed  to  be  within  his  jurisdic- 
tion.    Wise  V.  Allen,  13  Atlan.  644. 
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305.  If  depositions  upon  which  the 
court  below  based  their  decree  be  not 
furnished  to  the  supreme  court,  the  find- 
ing of  the  court  below  will,  on  error,  be 
taken  as  correct  Feagley  v.  Norbeck,  127 
P.  S.  238. 

306.  If  the  record  as  shown  in  the 
paper-book  gives  no  intelligent  informa- 
tion of  the  facts  on  which  the  court  acted, 
the  decree  will  be  affirmed  and  appeal  dis- 
missed.   Sehultz's  Appeal,  9  Atlan.  320. 

307.  On  an  appeal  from  an  order  of 
removal  the  case  will  not  be  reviewed  by 
the  supreme  court  imless  it  be  furnished 
with  the  evidence  in  full ;  the  opinion  of 
the  quarter  sessions,  though  it  contain  the 
evidence  in  substance,  is  no  part  of  the 
record.  Overseers  of  Madison  v.  Overseers 
of  Brady,  7  Atlan.  204. 

30a  Where  an  account  was  stated  in  ac- 
cordance with  a  preliminary  decree  order- 
ing the  same,  and  exceptions  to  the  same 
were  dismissed  by  the  court  below,  the 
supreme  court  will  not  on  appeal  revise 
or  correct  such  account,  the  evidence 
upon  which  the  original  decree  was  based 
not  being  supplied.  Wagenhorst^s  Appeal, 
126  P.  S.  127. 

309.  Where  appellant's  paper-book  does 
not  contain  an  index  as  required  by  the 
rules  of  court,  it  will  be  suppressed.  Hea- 
ad  V.  Bradstreet,  141  P.  S.  601. 

310.  A  brief  table  of  contents  is  not  an 
index ;  in  making  up  assignments  of  error 
counsel  should  add  a  reference  to  the 
printed  page  where  evidence  referred  to 
is  to  be  found  in  its  appropriate  place. 
Wilson  v.  Scranton,  141  P.  S.  621. 

311.  Paper-books  will  be  suppressed  in 
which  Pennsylvania  cases  are  cited  by 
the  name  of  the  reporter.  Far^?iar  v. 
McAlevy,  142  P.  S.  233. 

312.  Where  the  error  assigned  is  to  the 
finding  of  fact  by  an  auditor  or  master, 
the  printed  argument  must  contain  a  sy- 
nopsis of  all  the  evidence  bearing  upon 
such  disputed  question  of  fact,  with  a  ref- 
erence to  the  page  or  pages  of  the  paper- 
book  where  such  evidence  may  be  found 
in  extenso;  this  rule  will  be  enforced. 
SnUman  v.  Euhn,  142  P.  S.  461. 


313.  Upon  an  appeal  from  a  judgment 
on  a  verdict,  where  the  evidence  is  not 
printed  in  full,  assignments  of  error  based 
on  the  alleged  insufficiency  of  the  evi- 
dence to  carry  the  questions  to  the  jury 
will  not  be  considered.  Oreenhoe  v.  Col- 
lege, 144  P.  S.  131. 

314.  Where  the  appellant  has  failed  to 
print  his  declaration  in  his  paper-book 
and  all  his  assignments  refer  to  the  dec- 
laration, the  supreme  court  is  justified  in 
afiSrming  the  judgment  without  further 
examination  of  the  case.  Murdock  v. 
Martin,  147  P.  S.  203. 

315.  An  assignment  of  error  based 
upon  objections  to  questions  on  the  cross- 
examination  of  a  witness  will  not  be  con- 
sidered where  the  appellant  has  failed  to 
print  the  witness's  testimony  in  chief. 
McElheny  v.  McKeeaport  &  Diupiesm 
Bridge  Co.,  153  P.  S.  108. 

316.  An  appeal  from  a  decree  in  parti- 
tion will  be  dismissed  where  the  appel- 
lant's paper-book  contains  none  of  the 
documentary  evidence  necessary  to  an 
understanding  of  tiie  case.  Cleoer's 
Estate,  164  P.  S.  481 ;  affirming  s.  c.  40 
P.  L.  J.  358. 

317.  Upon  an  appeal  from  an  order 
refusing  to  take  off  a  non-suit,  the  appel- 
lant's paper-book  must  contain  the  plead- 
ings in  full.  Finch  v.  Comrades  Exee- 
tuor,  154  P.  S.  326. 

3ia  It  is  the  duty  of  counsel  to  refer 
in  their  paper-books  to  the  Pennsylvania 
decisions  relevant  and  material  to  the 
question  under  examination.  Duggan  v. 
Baltimore  &  Ohio  E.  R.  Co.,  169  P.  S.  248, 

319.  In  the  preparation  of  their  ail- 
ment, counsel  should  state  the  volume, 
page  and  names  of  the  parties  in  each 
case  cited.  Tanney  v.  Tanney,  169  P.  S. 
277 ;  affirming  s.  c.  41  P.  L.  J.  43. 

320.  The  supreme  court  will  not  con- 
sider such  portions  of  the  record  of  a  case 
as  are  not  printed  in  the  paper-book. 
Talcott  T.  Oppenheimer,  169  P.  S.  606. 

321.  It  is  not  good  practice  to  blend 
in  the  same  paper-book  appeals  in  two 
distinct  and  different  actions  in  which 
there  are  different  defendants  and  differ- 
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ent  counsel.    Philadelphia  v.  MerMee,  159 
P.  8.  616. 

322.  Where  a  rule  to  open  a  confessed 
judgment  has  been  discharged,  the  de- 
fendant cannot,  upon  a  subsequent  scire 
facias  to  revive,  set  up  the  same  matters 
in  defence  that  were  passed  upon  on  the 
rule  to  open.  In  such  a  ca^e  on  an  appeal 
from  a  judgment  on  the  scire  facias,  the 
appellant's  paper-book  must  contain  the 
affidavit  of  defence  to  the  scire  facias  and 
the  opinion  of  the  court  discharging  the 
rule  to  open.  AM  v.  Goodhart,  161  P.  S. 
455. 

323.  In  a  suit  against  a  fire  insurance 
company,  where  the  appellant  has  failed 
to  print  the  statement  of  claim,  the  policy 
and  the  evidence  necessary  to  a  proper 
consideration  of  the  case,  the  supreme 
court  will  not  reverse  the  judgment  in 
favor  of  the  plaintiff.  Waiter  v.  Sun 
Fire  Office,  165  P.  S.  381. 

324.  Where  the  appellant  fails  to  print 
in  his  paper-book  the  greater  part  of  the 
testimony,  the  supreme  court  will  assume 
that  the  portions  of  the  charge  assigned 
for  error  are  fully  warranted  by  the  testi- 
mony.   Bradley  v.  Vemm,  166  P.  S.  603. 

XTTT.  Judgment. 

325.  A  judge  of  the  supreme  court 
may,  in  vacation,  and  after  the  record 
Las  been  remitted,  grant  a  rule  to  show 
cause  why  a  judgment  of  non  pros,  of  a 
writ  of  error  should  not  be  taken  off. 
L^non  Mutual  Insurance  Co.  v.  Erb,  1 
Cent  644. 

326.  If  the  supreme  court  reverse  a  de- 
cision refusing  judgment  for  want  of  a 
suf5cient  affidavit  of  defence,  on  a  scire 
facias  stir  mechanics'  lien,  and  direct 
judgment  to  be  entered  for  the  plaintiff, 
the  status  of  the  case  is  fixed,  and  the 
court  below  cannot  subsequently  strike 
the  claim  from  the  record  on  the  ground 
that  it  is  insufficient.  TitusvUle  Iron 
Works  V.  Keystone  CHI  Co.,  130  P.  S.  211. 
See  8.  c.  122  P.  8.  627. 

327.  Where  an  order  of  confirmation 
of  a  portion  of  a  road  only  was  reversed 
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by  the  supreme  court,  and  the  common 
pleas  thereupon  proceeded  to  confirm  the 
report  of  viewers  absolutely ;  it  was  hdd 
to  be  an  entirely  proper  proceeding ;  and 
this,  though  the  supreme  court  had  not 
awarded  ^procedendo.  Road  in  Beminger, 
135  P.  S.  176;  s.  o.  26  W.  N.  C.  197. 
See  8.  c.  115  P.  8.  436. 

328.  Upon  the  orphans'  court  reversing 
the  register,  on  appeal,  and  admitting  the 
will  to  probate,  no  issue  being  asked,  the 
supreme  court  will,  on  appeal  to  them, 
dismiss  the  same,  if  under  the  evidence 
the  finding  was  correct.  Bearmer's  Ap- 
peal, 126  P.  8.  77. 

329.  Upon  an  appeal  from  an  order  re- 
fusing judgment  for  want  of  sufficient 
affidavit  of  defence,  the  order  will  be 
affirmed  unless  plain  error  of  law  is  made 
to  appear  in  it.  Baddiffe  v.  Herbst,  136 
P.  8.  568. 

330.  An  order  refusing  judgment  for 
want  of  sufficient  affidavit  of  defence  will 
be  reversed  by  the  supreme  court  only  in 
a  clear  case.  Murphy  v.  Cappeau,  147 
P.  S.  46;  Ensign  v.  Kindred,  163  P.  S. 
638. 

331.  In  a  suit  by  an  infant  by  her 
father  as  next  friend,  brought  for  dam- 
ages for  negligence,  the  father  cannot 
enter  satisfaction  without  the  sanction  of 
the  court;  and  where  such  an  attempt  is 
made,  pending  an  appeal  to  the  supreme 
court,  the  latter  court  will  grant  damages 
at  six  per  cent  on  the  verdict  and  an  at- 
torney fee  of  twenty  dollars  under  the 
act  26  May  1874  (Brightly's  Purdon  793). 
CDonneU  v.  Broad,  149  P.  8.  24 ;  s.  a 
2  Dist.  Rep.  84.    8ee  s.  c.  11  C.  C.  622. 

332.  Where  upon  a  scire  facias  to  col- 
lect taxes  whose  lien  is  gone,  judgment 
is  entered  for  want  of  an  affidavit  of  de- 
fence, the  supreme  court  will  not,  on  ap- 
peal, open  the  judgment  for  invalidity  of 
the  lien;  the  taxes  may  still  be  due  and 
collectable  although  the  lien  is  gone  and 
the  opening  of  the  judgment  in  such  a  . 
case  is  a  matter  for  the  court  below. 
Philadelphia  v.  Kates,  160  P.  8.  30. 

333.  Where  it  appears  upon  the  face 
of  a  contract  that  it  may  be  terminated 
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upon  certain  notice,  the  supreme  court 
will,  on  appeal,  modify  an  injunction 
against  a  threatened  breach,  so  as  to  cor- 
respond with  the  provisions  of  the  con- 
tract. Martinsburg  Bank  v.  Central  Penn- 
gylvania  Telephone  &  Supply  Co.,  150  P. 
S.  36. 

334.  Where  the  jury  in  ejectment  find 
for  the  plaintiff  for  a  part  of  the  land 
and  for  the  defendant  for  the  balance,  the 
plaintifF,  in  the  absence  of  a  disclaimer,  is 
entitled  to  full  costs;  and,  upon  an  ap- 
peal in  such  case,  the  court  will  impose 
the  penalty  of  twenty  dollars  under  the 
act  25  May  1874  (Brightly's  Purdpn  793). 
Bachman  v.  Gross,  150  P.  S.  516. 

335.  Where,  on  an  appeal  from  a  judg- 
ment against  several  defendants  as  part- 
ners, the  supreme  court  decides  that 
certain  of  the  defendants  are  not  part- 
ners, but  no  error  appears  in  the  judg- 
ment against  the  remaining  defendants, 
the  judgment  will  be  reversed  as  to  the 
former  and  affirmed  as  to  the  latter,  with- 
out a  new  venire.  Walker  v.  Tupper,  152 
P.  S.  1. 

336.  Where  an  action  against  a  master 
was  tried  upon  an  erroneous  theory  as  to 
proof  of  negligence,  the  supreme  court 
granted  a  new  venire  to  give  the  plaintiff 
the  opportunity  to  show  other  facts  if 
there  were  such  tending  to  show  the  mas- 
ter's liability.  Mixter  v.  Imperial  Coal 
Co.,  152  P.  S.  395. 

337.  Where  a  jury  in  the  common  pleas 
decided  in  an  issue  devasavU  vel  nan  that 
the  paper  was  not  intended  as  a  will,  and 
the  judgment  on  the  verdict  was  sus- 
tained by  the  supreme  court,  as  there  was 
no  question  raised  upon  which  they  could 
reverse  it,  the  court  being  of  the  opinion, 
however,  that  the  paper  was  testamentary, 
but  no  return  was  made  to  the  orphans' 
court  from  the  common  pleas  and  no  final 
decree  was  made  by  the  orphans'  court 
vacating  the  probate,  and  subsequently 
the  contestants  brought  an  action  of 
ejectment  against  the  proponents ;  it  was 
held,  that  the  court  below  improperly 
admitted  in  evidence  the  record  of  the 
common  pleas,  but  as  the  view  of  the 


supreme  court  on  the  whole  case  would 
prevent  the  orphans'  court  from  ever 
making  a  decree  vacating  the  probate, 
the  supreme  court  in  reversing  the  judg- 
ment for  plaintiffs,  refused  a  new  ventre. 
Tozer  v.  Jackson,  164  P.  S.  373.  See 
Jackson  v.  Tozer,  154  P.  S.  223. 

33a  Where  a  land  owner  was  awarded 
damages  for  a  street  opened  through  one 
piece  of  ground  owned  by  him  and  at 
the  same  time  was  assessed  with  benefits 
accruing  to  another  piece  of  ground,  and 
he  appealed  from  both  awards,  and  pend- 
ing the  appeals,  the  borough,  without 
tender  of  security,  demanded  that  he 
should  build  a  footwalk  and  gutter  along 
the  new  street,  and  upon  his  refusal,  the 
borough  built  the  same  and  filed  a  mu- 
nicipal claim  against  the  property  for  the 
cost,  together  with  twenty  per  cent  pen- 
alty; it  was  Jidd,  that  the  entry  of  the 
claim,  pending  the  appeal,  was  irregular 
but  that  the  supreme  court  under  the 
power  conferred  by  the  act  20  May  1891 
(Brightly's  Purdon  1790)  would  modify 
the  judgment  by  entering  judgment  for 
the  amount  of  the  lien  with  interest  from 
the  date  of  entry  and  for  the  costs  accrued 
since  the  appeal  of  the  defendant  in  the 
appraisement  case  was  now  jwossed.  Con- 
neUsvUle  v.  Hogg,  166  P.  S.  326. 

339.  Where  the  praecipe  in  an  eject- 
ment included  by  mistake  more  land  than 
the  plaintiff  claimed,  and  a  verdict  was 
rendered  for  the  plaintiff  for  the  land 
described  in  the  praecipe;  it  was  held, 
that  the  plaintiff  might  amend  his  prce- 
cipe  in  the  supreme  court  by  disclaiming 
the  land  included  by  mistake,  and  the 
judgment  would  then  be  affirmed;  in 
such  a  case  the  supreme  court  will  impose 
the  costs  up  to  the  time  of  the  application 
for  amendment,  upon  the  plaintiff  as  a 
condition  of  the  affirmance  of  the  judg- 
ment.   Brothers  v.  Mitchell,  157  P.  S.  484. 

340.  Where,  after  verdict  and  judg- 
ment, the  defendant  offered  to  settle  for 
an  amount  less  than  judgment  and  threat- 
ened to  appeal  if  his  offer  was  not  ac- 
cepted, and  after  it  was  declined  he  took 
out  the  record  but  never  filed  it  in  the 
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supieme  court  and  never  printed  any 
paper-book  or  made  any  effort  to  prepare 
his  case;  it  was  held,  that  the  penalty 
provided  by  the  act  25  May  1874 
(Brightly's  Purdon  793)  would  be  im- 
posed. Pennypacker  v.  Dear,  166  P.  S. 
284. 

XIV.  Reargument. 

340-  If  an  appeal  be  dismissed  be- 
cause the  appellant  had  no  standing  in 
the  case,  and  upon  another  suit  it  be 
held  that  he  was  concluded  by  the 
former  decree,  the  supreme  court  will, 
upon  a  writ  of  error  to  the  last  judg- 
ment, order  a  certiorari  to  bring  up  the 
record  in  the  first  case,  and  order  a  re- 
argument  of  both  decrees.  Qravenstine 
V.  Feger,  2  Cent.  787.  See  GravensHne's 
Appeal,  2  Penny.  61,  and  Oravenatine  v. 
Feger,  42  L.  I.  407. 

342.  On  a  motion  for  reargument,  the 
supreme  court  will  not  consider  an  ex 
parte  affidavit  made  after  the  afiu-mance 
of  the  judgment.  McMeen  v.  Comm'th, 
7  Cent  162.    See  s.  c.  114  P.  S.  300. 


XV.  Error  coram  vobis. 

343.  A  writ  of  error  coram  vobis  will 
be  allowed  to  remedy  a  fact  not  appear- 
ing on  the  record,  that  one  of  the  de- 
fendants, who  agreed  to  an  amicable 
revival  of  a  judgment,  was  at  the  time 
of  revival  a  married  woman  and  the 
wife  of  the  other.  Wivd  v.  Edelman, 
3  Del.  574;  8.  o.  1  Northam.  356. 


XVI.  Appeal  in  criminal  cases. 

344.  Upon  a  motion  to  quash  an  in- 
dictment, if  the  testimony  of  a  grand 
juror  be  objected  to,  objection  overruled 
and  exception  sealed,  the  question  of 
admissibility  is  properly,  under  the  act 
■of  19  May  1874  (Brightly's  Purdon  796), 
brought  upon  the  record.  Comm'th  v. 
Green,  126  P.  S.  531. 

345.  It  is  an  error  in  a  criminal  case 


for  the  court  to  place  before  the  jury 
the  probable  result  of  a  verdict  of  guilty, 
and  this,  though  the  mistake  be  ex- 
plicitly rectified.  Comm'th  v.  Switzer, 
134  P.  S.  383;  8.  c.  26  W.  N.  C.  46. 

346.  On  appeal  and  certiorari  under 
the  act  9  May  1889  (Brightly's  Purdon 
790),  from  the  refusal  of  the  quarter 
sessions  to  order  the  forfeiture  of  a  re- 
cognizance to  be  stricken  off,  the  supreme 
court  cannot  go  behind  the  record  to  in- 
quire into  the  merits  of  the  proceeding. 
Comm'th  V.  Bird,  144  P.  S.  194. 

347.  After  a  defendant  has  been  tried 
and  acquitted,  upon  an  indictment  charg- 
ing a  felony,  the  supreme  court  will  not 
reverse  the  judgment  and  award  a  new 
venire;  and  this,  whether  the  acquittal 
be  the  result  of  error  alleged  to  have 
been  committed  by  the  judge  in  stating 
the  law  to  the  jury.  Comm'th  v.  Steim- 
ling,  156  P.  S.  400.  See  Steimling  v. 
Bower,  156  P.  S.  408. 

34a  In  a  criminal  case  where  the  evi- 
dence offered  is  part  of  the  common- 
wealth's case  in  chief,  the  admission  of 
it  in  rebuttal  is  not  assignable  as  error. 
Comm'th  V.  Bdl,  166  P.  S.  405. 

349.  The  act  31  March  1860,  sec.  59 
(Brightly's  Purdon  796),  providing  that 
the  supreme  court  upon  error  in  indict- 
ments for  murder  shall  make  all  proper 
orders  as  to  paper-books,  has  been  su- 
perseded by  the  act  16  February  1876 
(Brightly's  Purdon  797).  Since  the  pas- 
sage of  that  act  the  supreme  court  has 
no  longer  any  duty  to  perform  as  to 
the  printing  of  paper-books,  and  has  no 
authority  to  make  an  order  to  compel 
the  covmty  to  pay  for  them.  Comm'th 
V.  Bxiccieri,  163  P.  S.  570. 

330.  Upon  an  appeal  from  a  judgment 
on  a  verdict  of  murder  in  the  first  degree, 
the  court  will  not  consider  an  assignment 
of  error  alleging  improper  comment  by 
the  district  attorney  upon  the  evidence 
where  no  objection  was  made  at  the  trial, 
and  the  only  report  of  what  he  swd  is 
contained  in  the  notes  of  a  private  stenog- 
rapher of  the  counsel  for  the  prisoner. 
Comm'th  v.  Fefter,  167  P.  S.  153. 
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APPBARANCB. 

See  Pbactice,  II. 

APPLICATION  OF  PAYMENTS. 

See  Building  Associations,  X. :  Debtor 
AND  Creditor,  IV.:  Decedents'  Es- 
tates. 

APPOINTMENT. 

See  Office,  I. :  Trustees,  II. 

APPORTIONMENT. 

See  Equity,  XVI. :  Estate  for  Life. 

APPRAISEMENT. 

See  Decedents'   Estates  :  Executors  : 
Partition. 

APPRENTICES. 

See  Master  and  Servant,  XV. :  Poor. 

APPURTENANCES. 
See  Deed,  VIII. 

ARBITRATION. 

See  Reference. 

L   Of  the  submission. 

(a)  What    amoimts  to  a  sub- 

mission. 

(b)  Effect  of  submission. 

(d)  Prospective  submissions. 
IL  Revocation. 
IV.  Of  the  award. 
V.  Actions  on  awards. 
VL  Compensation  of  arbitrators. 
VII.  Compulsory  arbitration. 

(a)  What  causes  may  be  arbi- 
trated. 
(&)  Rule  of  reference. 

(c)  Notice. 

(d)  Practice. 

(c)  Proceedings  before  referees. 
(h)  Exceptions. 


Vni.  Appeals  from  awards, 
(a)  Right  of  appeal. 
(&)  Perfection  of  appeaL 

(d)  Recognizance. 

(e)  Payment  of  costs. 
(g)  Effect  of  appeal. 

I.  Of  the  submission. 
(o)  What  amounts  to  a  submission. 

1.  An  authority  to  the  accounting  war- 
den of  a  church  to  settle  a  claim  is,  at 
most,  a  revocable  power  of  attorney,  and 
not  a  submission  to  arbitration.  RUteitr 
house's  Estate,  140  P.  S.  172. 

2.  Where  the  plaintiff,  claiming  an 
over-payment,  testified  that  he  told  the 
defendant  that  he  proposed  to  have  an 
account  stated  by  one  A,  when  defendant 
replied,  he  would  as  lief  A  would  do  it  as 
any  one,  and  he  further  said, "  if  you  owe 
me  anything  you  must  pay  me,  and  if  I 
owe  you  I  will  pay  you";  it  ^as  hdd, 
that  the  testimony  was  insufficient  to  be 
considered  as  evidence  of  a  submission 
to  arbitration.  Linderman  v.  Pomeroy, 
142  P.  S.  168. 

3.  The  local  act  6  April  1870,  P.  L. 
948,  providing  for  the  voluntary  choice  of 
a  legal  arbitrator  without  right  of  appeal, 
is  constitutional ;  but  the  supplement  25 
March  1873,  P.  L.  396,  substituting  a  com- 
pulsory mode  of  procedure,  is  unconsti- 
tutional. The  act  of  1870  cannot  be  read 
into  the  compulsory  arbitration  act  of 
16  June  1836  (Brightly's  Purdon  125)  so 
as  to  give  a  right  of  appeal.  CvUer  v. 
Hinds,  161  P.  S.  196;  SpraWr.  Raymond. 
149  P.  S.  258. 

4.  A  submission  to  arbitration  is  valid 
although  not  in  writing.  Heist  v.  Kohier, 
10  Lane.  140. 

(fr)  Effect  of  submission. 

5.  Where,  pending  an  action  for  con- 
sequential injuries,  the  parties  entered 
into  a  contract  under  seal,  by  which  the 
valuation  of  the  land  was  referred  to 
arbitrators  and  the  appraisement  was 
made  and  the  defendant  tendered  the 
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Taloation  to  the  plaintiff  who  refused  to 
accept  it;  it  was  hdd,  in  an  action  for 
trespass,  that  the  agreement  was  available 
as  a  defence  to  the  action;  and  this, 
although  it  was  not  pleaded  until  three 
years  after  the  date  of  the  award,  and  at 
the  time  of  trial  more  than  six  years  had 
elapsed  without  any  attempt  of  defendant 
to  enforce  specific  performance.  Jones  v. 
Penn^lvania  B.  R.  Co.,  143  P.  S.  374. 

6l  Where  testator  directed  that  in  case 
of  any  difficulty,  the  matter  should  be  re- 
ferred to  a  specified  person  whose  decis- 
ion would  be  final ;  it  was  held,  that  the 
law  would  enforce  such  a  direction  in 
questions  of  interpretation,  and  that  the 
finding  of  the  referee  was  not  affected  by 
the  fact  that  he  subsequently  became 
counsel  for  a  person  interested  in  the 
estate.  FhiMii^s  Estate,  10  C.  C.  374; 
8.  c.  28  W.  N  C.  229. 

(<I)  Prospective  sabmisaions. 

7.  If  questions  of  difference  are  to  be 
referred  to  the  engineer  of  a  particular 
corporation,  the  proper  person  is  the  one 
filling  the  office  when  the  adjudication  is 
called  for.  Connor  v.  Sinvpaon,  7  Atlan. 
161. 

a  An  arbitrator,  whose  award  is  to  be 
conclusive,  may,  perhaps,  correct  an  error 
appearing  on  the  face  of  his  finding,  but 
he  cannot  reopen  his  award  and  take  tes- 
timony upon  an  allegation  of  the  defeated 
party  that  serious  mistakes  were  made  by 
him.    Robinson  v.  Mellon,  139  P.  S.  257. 

9.  Where  a  contract  contains  a  stipula- 
tion that  all  questions  in  dispute  shall  be 
submitted  to  the  final  decision  of  an  arbi- 
trator, the  award  of  the  latter  is  final,  and 
a  mistake  of  one  of  the  parties  in  not  sub- 
mitting to  the  arbitrator  all  the  evidence 
as  to  payments,  which  he  had  in  his  pos- 
session, will  not  be  permitted  as  a  defence 
in  a  suit  upon  the  award.  English  v. 
WUmerding  School  District,  166  P.  S.  21. 

W.  Where  parties  to  an  executory  con- 
tract agree  that  all  disputes  shall  be  first 
submitted  to  arbitration,  they  are  bound 
^  the  terms  of  the  submission  and  can- 
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not  seek  redress  elsewhere  until  the  arbi- 
trators have  been  discharged  by  having 
made  an  award  or  otherwise ;  where  one 
of  the  parties  has  been  properly  notified 
of  the  time  and  place  of  meeting  of  the 
arbitrators  and  fails  to  appear,  he  cannot 
afterwards  in  an  action  on  the  award  raise 
questions  which  he  might  have  presented 
to  the  arbitrators,  or  reopen  questions 
upon  which  they  were  authorized  to  pass 
and  did,  in  fact,  determine  in  making  up 
their  award.  Gowen  v.  Pierson,  166  P. 
S.  258. 

11.  Where  it  was  a  necessary  part  of 
the  plaintiff's  statement  to  aver  that  the 
matters  in  dispute  had  been  submitted  to 
an  arbitrator  agreed  upon  by  the  parties, 
and  that  the  arbitrator  had  found  in  favor 
of  the  plaintiff ;  it  was  held,  that  an  a£&- 
davit  of  defence  was  suificient  to  prevent 
judgment  which  averred  that  the  arbitra- 
tor would  not  go  on  in  the  case  unless 
the  terms  of  submission  were  changed, 
to  which  the  defendant  wovdd  not  agree, 
and  that  the  arbitrator  went  on  without 
the  defendant's  agreement.  Crane  Iron 
Co.  v.  Scranton  Steel  Co.,  2  Lack.  Jur. 
293. 

12.  Where  the  value  of  extra  work  on 
a  building  was  to  be  submitted  to  the 
architect,  and  the  latter  gave  different 
valuations  to  each  party,  both  valua- 
tions were  properly  submitted  to  the 
jury  to  decide  which  was  correct.  Key- 
stone Brewing  Co.  v.  Waiker,  11  Atlan. 
660;  s.  c.  lOCent  77. 

13.  A  building  contract  providing  for 
the  settlement  of  disputes  by  the  archi- 
tect, his  decision  to  be  conclusive;  the 
architect  having  practically  settled  the 
disputes,  though  he  made  no  formal 
award,  and  he  being  dead,  it  was  h^ld, 
that  the  contractor  could  recover  in  a 
suit  upon  his  contract  Fayette  County  v. 
Laing,  127  P.  S.  139. 

14.  A  building  contract  requiring  the 
submission  to  arbitration  of  disputes  as 
to  construction  of  the  contract,  as  to 
what  is  extra  work  and  the  value  of  any 
work  omitted,  does  not  reqvdre  the  sub- 
mission of  the  question  whether  the  work 
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was  done  in  a  workmanlike  manner.    Gal- 
lagher T.  Sharpless,  134  P.  S.  134 

15.  Where  a  building  contract  pro- 
vided for  the  submission  of  any  disputes 
as  to  quality  or  quantity  to  a  superin- 
tendent, whose  decision  should  be  final ; 
it  was  held,  that  the  contractor  was  es- 
topped from  recovering  a  disputed  claim 
which  he  refused  to  submit  to  the  super- 
intendent. Fulton  V.  Peters,  137  P.  S. 
613. 

16.  Where  a  building  contract  pro- 
vided that  no  work  should  be  considered 
extra  unless  an  estimate  of  the  same  in 
writing  was  submitted  to  or  signed  by 
the  architect  or  owner,  and  that  any 
question  of  accounts  should  be  submitted 
to  the  architect,  whose  decision  should 
be  final ;  it  was  held  in  a  suit  for 
extra  work  which  had  been  approved 
by  the  architect,  where  the  statement 
did  not  aver  that  any  estimate  had  been 
submitted  and  signed,  that  the  archi- 
tect had  no  power  to  impose  upon  the 
owner,  ex  po^  facto,  an  obligation  to  pay 
for  work  not  previously  ordered  or  au- 
thorized. The  contract  provided  further, 
that  the  contractor  should  pay  five  dollars 
per  day  for  any  delay  after  September 
1st,  unless  further  time  was  allowed  by 
the  architect  and  the  statement  not  aver- 
ring the  allowajice  of  additional  time ;  it 
was  held,  that  the  architect's  approval  of 
plaintifPs  bill  could  not  be  treated  as 
excluding  defendant's  claim  for  damages 
for  the  delay.  OUlison  v.  Wanamaker, 
140  P.  S.  358. 

17.  Where  a  building  contract  pro- 
vided that  any  dispute  between  the 
parties  should  be  submitted  to  the  archi- 
tect, whose  decision  should  be  final,  and 
a  sub-contract  provided  that  the  sub-con- 
tractor should  be  subject  to  all  the  terms 
and  restrictions  of  the  principal  contract; 
it  was  held,  that  the  sulxjontractor  could 
not  maintain  a  sviit  at  law  upon  the  sub- 
contract to  determine  a  dispute  as  to  the 
character  of  his  work;  such  a  dispute 
between  the  contractor  and  sul>contractor 
was  exclusively  within  the  jurisdiction  of 
the  architect,  though  it  related  in  part  to 
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a  claim  of  the  sub-contractor  that  certain 
alleged  defects  were  caused  by  the  fault 
of  the  contractor,  and  the  sub-contract  re- 
served to  the  contractor  the  right  to  sue 
for  any  damages  which  could  not  be 
covered  by  recoupment.  Brown  v.  Decker, 
142  P.  S.  640. 

18.  Where  a  building  contract  pro- 
vided that  the  work  was  to  be  done  to 
the  satisfaction  of  the  architect,  and  the 
architect  certified  that  he  had  examined 
the  work  and  accepted  it  as  having  been 
done  in  accordance  with  the  plans  and 
specifications;  it  was  held,  that  the 
owner,  in  the  absence  of  evidence  of 
fraud  and  collusion,  could  not  show  that 
the  work  was  not  done  in  accordance 
with  the  contract.  Kennedy  v.  Poor,  151 
P.  S.  472. 

19.  Where  a  building  contract  pro- 
vided that  the  architect  should  decide 
all  questions  as  to  work  omitted,  and  the 
architect  retained  a  certain  sum  for  rosin 
filling  imtil  it  could  be  ascertained  by 
whose  fault  the  rosin  was  not  properly 
put  under  the  floors;  it  was  held,  in  an 
action  on  the  contract,  that  the  question 
whether  the  fault  was  with  the  plaintifiE 
or  not,  had  not  been  decided  by  the  archi- 
tect, and  it  was  properly  submitted  to  the 
jury.    Huckestein  v.  Kelly,  152  P.  S.  629. 

20.  Where  a  building  contract  provided 
for  tiles  for  fireplace  fronts  to  be  esti- 
mated at  forty  dollars  each,  and  that  the 
owner  should  have  the  privilege  of  se- 
lecting "within  the  above  figure,"  and 
the  plaintiffs  who  were  sub-contractors 
proposed  to  put  in  the  tiles,  and  the 
owner  selected  tiles  of  a  less  price  than 
forty  dollars,  and  the  architect  directed 
the  plaintiffs  to  put  in  the  tiles  at  the 
less  price  named,  and  to  do  it  as  part  of 
the  contract  to  the  builders,  reporting  it 
to  them ;  it  was  held,  that  the  owner  had 
the  right  to  select  tiles  less  in  value  than 
forty  dollars,  and  that  the  decision  of  the 
architect  acting  as  arbitrator  was  prob- 
ably not  within  the  latter's  function,  but 
evidence  should  have  been  received  as  to 
the  action  of  the  architect,  leaving  the 
consideration  of  it  for  the  court  upon  all 
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the  evidence.     Harrison  v.  Beeves,  160 
P.  S.  134. 

ZL  Where  an  architect  sued  for  work 
in  preparing  the  plans  and  drawings  for 
a  building  and  defendant  sought  to  charge 
the  plaintiff  with  loss  occaflioned  by  the 
heating  plant  being  unsatisfactory,  and  it 
appeared  tliat  after  the  heating  works 
were  put  lq,  the  plaintiff  gave  to  the 
plumber  a  certificate  to  show  that  the 
work  was  finished  in  accordance  with 
the  plans ;  it  was  held,  that  the  mere  fact 
of  giving  the  certificate  was  not  suf&cient 
to  charge  the  plaintiff  with  liability,  but 
that  the  certificate  itself  must  be  pro- 
duced in  evidence  or  accounted  for. 
Brown  v.  Burr,  160  P.  S.  458. 

22.  Where  a  contract  for  building  a 
reservoir  provided  that  the  chief  engi- 
neer of  the  defendant  should  decide  all 
questions,  and  that  his  estimate  should 
be  final,  and  in  an  action  for  the  balance 
of  the  contract  price,  it  appeared  that  the 
engineer  after  repeated  requests  neglected 
to  sign  the  final  estimate,  but  there  was 
evidence  of  his  presence  while  the  work 
was  progressing  and  the  acceptance  of  the 
plant  as  a  whole  by  the  officers  of  the 
defendant;  it  was  held,  that  it  was  a 
question  for  the  jury  upon  the  credibility 
and  weight  of  the  testimony,  whether  the 
engineer  and  the  defendant  had  not  in 
fact  accepted  the  work.  Coon  v.  Citizen^ 
Water  Co.,  162  P.  S.  644. 

23.  Where  work  under  a  sulM^ntract 
for  the  construction  of  a  railroad  was  to 
be  ratimated  by  the  engineer  in  charge, 
his  estimates,  classifying  the  work  under 
a  supplemental  parol  contract,  were  con- 
clusive upon  the  parties.  McCauley  v. 
JKeHer,  130  P.  S.  63. 

at  Where  a  railroad  construction  con- 
tract contained  a  stipulation  that  the  de- 
cision of  the  chief  engineer  should  be 
final  and  conclusive ;  it  was  held,  that  it 
was  not  necessary  that  the  engineer's 
award  as  given  to  the  contractor  should 
be  signed  by  the  engineer  where  the 
original  signed  by  the  engineer  was  re- 
tained by  the  company.  Where  such  a 
contract  is  essentially  altered  by  parol. 


and  there  is  no  stipulation  that  the 
engineer's  decision  shall  be  final  as  to 
matters  of  dispute  arising  under  the 
contract  as  changed,  his  decision  is  not 
binding.  Mdlone  v.  Philadelphia  &  Bead- 
ing B.  B.  Co.,  167  P.  S.  430. 

25.  Where  the  driver  of  an  ice  wagon 
entered  security  to  the  company  for  the 
prompt  return  of  all  moneys  collected 
and  the  prompt  settlement  of  all  short- 
ages, and  in  the  event  of  a  dispute  as  to 
the  amount  of  moneys  due,  the  settlement 
was  to  be  made  by  the  bookkeeper  and 
the  defendant  refused  to  account  for  over- 
due ice  bills,  which  he  had  been  unable 
to  collect,  and  the  bookkeeper  settled  the 
account  and  charged  the  defendant  with 
the  bills ;  it  was  held,  that  as  the  dispute 
was  in  regard  to  the  construction  of  the 
contract,  its  settlement  was  not  committed 
to  the  bookkeeper,  and  further  that  the 
defendant  was  not  liable  for  the  impaid 
bills.  Knickerbocker  Ice  Co.  v.  Smith, 
147  P.  S.  248. 

26.  Where  a  contract  for  the  sale  of 
coal  provided  that  the  coal  delivered 
should  be  subject  to  the  inspection  of  the 
superintendent  of  the  defendant's  coal 
department,  or  such  persons  as  he  might 
employ  for  the  purpose,  whose  decision 
should  be  final  and  conclusive;  it  was 
held,  that  the  decision  of  the  inspector 
was  binding  upon  the  parties  in  the  ab- 
sence of  proof  of  collusion  between  the 
defendant  and  inspector.  Lrtcas  Coal  Co. 
V.  Ddaware  &  Hudson  Canal  Co.,  148 
P.  S.  227. 

27.  Where  a  municipal  contract  per- 
mits the  city  engineer,  upon  written  no- 
tice from  the  contractor,  to  make  an 
extension  of  time  in  writing,  a  verbal  ex- 
tension for  an  indefinite  period  is  insuffi- 
cient to  bind  the  city.  Malone  v.  Phila- 
delphia, 147  P.  S.  416. 

2a  Where  the  parties  to  a  paving  con- 
tract agreed  that  the  decision  of  the  city 
engineer  should  be  final  and  conclusive 
aa  to  all  matters  in  dispute ;  it  was  held, 
that  in  an  action  for  the  cost  of  the  pav- 
ing, it  was  not  a  sufficient  affidavit  of 
defence  that  the  engineer  was  negligent 
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and  careless,  and  made  mistakes ;  the 
parties  by  their  agreement  waived  the 
risk  of  negligence  and  mistake.  Bowmcm 
v.  Stewart,  165  P.  S.  394. 

29.  A  bill  in  equity  lies  to  set  aside  an 
award  of  a  prospective  arbitration  on  the 
ground  of  fraud,  but  the  plaintiff  must 
aver  and  prove  that  the  party  benefited 
by  the  award  participated  in  the  fraud 
charged.  Evidence  that  the  arbitrator 
was  partial  and  unfair  and  knowingly 
made  an  improper  decision  is  insufficient. 
Hartupee  v.  PMaburgh,  131  P.  S.  635. 

n.  Revocation. 

aa  A  submission  to  viewers  not  named, 
no  matter  of  dispute  having  arisen,  is  re- 
vokable.  Norristovm  v.  Norristown  Pass. 
Baihcay  Co.,  9  C.  C.  98;  s.  c.  6  Montg. 
185 ;  Norristoum  v.  Citizens?  Pass.  Railway 
Co.,  9  C.  C.  102;  s.  c.  6  Montg.  189. 

aL  Where  a  legal  arbitrator  was  chosen 
under  the  acts  6  April  1870  and  26  March 
1873,  relating  to  Erie  county,  and  those 
acts  were  declared  imconstitutional ;  it 
was  held,  that  the  choosing  of  the  arbi- 
trator was  simply  a  volimtary  reference 
which  might  be  revoked  at  any  time  be- 
fore award  made.  Farel  v.  Roberts,  11  C. 
C.  68. 

32.  A  submission  to  arbitration  is 
irrevocable  where  it  is  a  part  of  an 
agreement  containing  other  terms  to  be 
performed  by  the  parties;  especially  is 
this  so  if  such  terms  have  been  executed 
in  whole  or  in  part  McKenria  v.  Lyle, 
156  P.  S.  599. 

33.  Where  a  submission  of  partnership 
disputes  has  been  regularly  revoked  by 
one  of  the  parties  before  the  award  is 
made  or  filed,  the  fact  that  the  revok- 
ing party  subsequently  deposited  certain 
moneys  collected  by  him  in  a  bank  des- 
ignated in  the  agreement  for  arbitration, 
does  not  show  that  he  has  abandoned  his 
revocation  of  the  submission.  McKenna 
V.  LyU,  155  P.  S.  599. 

M.  Upon  a  bill  for  an  account  between 
partners,  where  it  is  agreed  to  submit  the 
mattffls  in  dispute  to  arbitration,  and  be- 


fore the  award  was  filed  one  of  the  parties 
revoked  the  submission,  and  after  the 
revocation  the  award  was  filed  but  was 
subsequently  stricken  off  and  the  parties 
proceeded  imder  the  bill  before  an  exam- 
iner and  master;  it  was  held,  that  the 
parties  had  waived  the  submission  and 
award,  and  that  it  was  the  duty  of  the 
master  to  decide  the  case  on  its  merits. 
McKenna  v.  Lyle,  166  P.  S.  699. 

IV.  Of  the  award. 

35.  Where  a  report  of  referees  awards 
money  to  be  paid  by  defendant  and  other 
things  to  be  done  by  plaintiff,  if  the  court 
cannot  enforce  both  they  will  enforce 
neither.  A  justice  has  no  jurisdiction  of 
a  suit  for  the  money  awarded ;  the  remedy 
is  by  bill  in  eqiiity.  Yaies  v.  Demmer,  9 
CO.  80;  s.  c.  4  Del.  324. 

36.  The  court  may,  in  an  extreme  case, 
open  a  judgment  on  an  award  of  arbitrar 
tors.  Kase  v.  Danville,  Haeelton  &  W.  B. 
Railroad  Co.,  6  Kulp  637. 

37.  Inviting  an  arbitrator  to  a  hotel 
and  treating  him  by  one  of  the  parties,  is 
good  ground  for  setting  the  award  aside. 
Riding  v.  Burkert,  8  C.  C.  640. 

38.  An  award  of  arbitrators  cannot  be 
set  aside  on  the  sole  ground  that  the  judge 
differs  with  them  in  their  conclusion  on 
the  question  they  were  called  upon  to 
decide.  James  v.  Sterrett,  137  P.  S.  234; 
8.  c.  48  L.  I.  48. 

39.  A  plaintiff  who  does  not  object  to 
the  entertainment  at  dinner  of  arbitrators 
by  the  defendant,  is  estopped  from  mov- 
ing to  set  aside  the  award  on  that  account. 
Bean  v.  Hunsberger,  7  Montg.  17. 

40i  If  a  submission  to  arbitration  al- 
lows a  majority  of  the  arbitrators  to  make 
the  award,  they  may  do  so ;  otherwise,  all 
miist  unite  in  making  the  award.  If  the 
award  is  to  be  made  in  a  report  under 
the  hands  and  seal  of  the  arbitrators,  a 
report  signed  and  sealed  by  two  -with 
proof  that  the  third,  while  refusing  to 
sign  it,  said  it  was  all  right,  will  not  be 
sustained.  Weaver  v.  PoToel,  148  P.  S. 
372. 
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O.  An  award  of  arbitrators  will  not 
it  set  aside  where  it  appears  tliat  the 
ectrr  in  tiie  cciirt  of  common  pleas  was  a 
sere  irregularity  which  did  the  defendant 
K  hann.  Woelfd  v.  Hammer,  169  P.  S. 
448.   See  s.  c.  169  P.  8.  446. 

42,  Where  the  pai-ties  to  a  dispute 
Sffeaied  before  a  justice  and  stated  that 
they  had  agreed  to  refer  all  matters  at 
Tuiaoce  between  them  to  three  men 
vkm  they  named  for  their  decision,  and 
tbxt  they  had  fixed  upon  a  time  and 
])bee  for  the  hearing  and  that  the  award 
should  be  final,  and  the  justice  wrote  out 
the  agreement  on  the  docket  and  the  ar- 
bitrators returned  the  award  to  the  justice, 
wko  thereupon  wrote  upon  his  docket, 
"judgment  publicly  according  to  the 
liuTe  award  " ;  it  was  held,  that  the  jus- 
tiee  had  no  jurisdiction  over  the  award 
aid  that  the  agreement  contained  all  the 
elements  of  a  common  law  submission, 
md  that  the  award  was  conclusive.  Cli- 
mama  v.  C7m«n«on,  163  P.  S.  461. 

43.  A  judgment  upon  an  award  will 
not  be  stricken  off  even  though  the  award 
be  informal,  if  the  intent  of  the  arbitrators 
am  be  gathered  from  the  whole  of  their 
lepart    Bubb  t.  Sandvskey,  2  Dist.  Bep. 

M.  A  verbal  award  is  good  unless  the 
sahmiasion  provides  otherwise.  Heist  v. 
KoUer,  10  Lane.  140. 

«i  Where  parties  agreed  to  submit  to 
trlntrators  mutually  chosen,  their  decision 
Trill  be  upheld;  and  this,  though  the 
agreement  to  submit  was  not  in  writing 
and  though  they  are  mistaken  as  to  the 
law  but  no  corruption  or  partiality  is 
shown.     Wentz  v.  Bealar,  14  C.  C.  337. 

4&  An  award  of  no  cause  of  action  is 
an  award  against  the  plaintiff,  and  when 
altered  by  the  prothonotary,  it  is  a  lien 
upon  his  real  estate  and  so  continues  until 
reversed  upon  appeal  or  satisfied  according 
to  law.     Turner  v.  Whitson,  16  C.  C.  484. 

VI.  An  award  of  arbitrators  which  dis- 
poMs  of  only  part  of  the  subject  matter  of 
^  snbmission  is  void  and  is  no  bar  to  a 
robeequent  action  at  law.  Thomas  v. 
Bt^,  U  Montg;,  106. 


V.  Actions  on  awards. 

4a  In  an  action  upon  an  award  it  is  a 
good  defence  that  the  arbiter  and  one  of 
the  parties  were  partners  in  the  work  let 
imder  the  contracts,  and  concealed  that 
fact  from  the  defendant.  Connor  t. 
Simpson,  7  Atlan.  161. 

49.  In  an  action  upon  an  award  of 
arbitrators,  an  afi&davit  of  defence  is 
insufficient  which  sets  out  errors  in  the 
proceedings  unless  the  affidavit  indicates 
what  errors  will  be  shown  by  the  arbi- 
trators.   Plank  V.  Mhell,  11  C.  C.  670. 


VI.  Compensation  of  arbitrators. 

90.  The  court  has  no  power  to  issue  an 
attachment  against  a  defendant  for  the 
costs  of  meeting  of  a  board  of  arbitrators. 
Arnold  v.  Burr,  4  Del.  158 ;  s.  c.  6  Kulp 
407. 

91.  Arbitrators  are  entitled  to  two 
dollars  per  day  imder  the  act  of  22  March 
1877  (Brightly's  Purdon  133)  only  when 
they  consume  five  consecutive  hours  in  a 
single  hearing.  Corcoran  v.  Hetzel,  9  C.  C. 
82;  s.  clLack.  Jur.  405. 

92.  Under  the  act  of  22  March  1877 
(Brightly's  Purdon  133)  arbitrators  are 
entitled  to  their  fees  for  the  preliminary 
meeting  for  the  purpose  of  organization. 
Corcoran  v.  Hetzd,  9  C.  C.  82 ;  s.  c.  1 
Lack.  Jur.  406. 

93.  Under  the  act  22  March  1877 
(Brightly's  Purdon  133)  arbitrators  are 
only  entitled  to  one  dollar  per  day  where 
no  defence  is  made,  and  this,  though  they 
sit  longer  than  five  hours ;  so,  if  they  sit 
less  than  five  hours  they  are  only  entitled 
to  one  dollar  per  day  although  a  defence 
be  made.  Where  the  defendant  and  his 
counsel  appeared  and  cross-examined  the 
plaintiff's  witnesses  but  offered  no  testi- 
mony and  made  no  argument;  it  was 
lield  not  to  be  a  defence  within  that  act. 
Johnson  v.  Oraeff,  1  York  14. 

94.  Under  the  act  8  April  1867,  P.  L. 
918,  providing  for  the  condemnation  of 
unsafe  buildings  in  the  city  of  Pittsburgh, 
an  arbitrator  chosen  in  accordance  with 
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the  provisions  of  the  act  is  entitled  to 
compensation  from  the  city.  Malone  v. 
Pittsburgh,  14  C.  C.  125. 

vn.  Compulsory  arbitration. 
(a)  What  canses  may  be  arbitrated. 

55.  The  act  of  16  June  1836  (Brightly's 
Purdon  125)  does  not  extend  to  suits  in 
equity.    Murr  v.  Lindsay,  7  Lane.  299. 

56.  An  execution  attachment  is  not  a 
civil  suit  or  action  within  sec.  8  of  the 
act  16  June  1836  (Brightly's  Purdon  125), 
authorizing  a  rule  of  reference  to  arbi- 
trators. Stranahan  v.  Stranahan,  146 
P.  S.  44. 

57.  An  action  of  ejectment  may  be 
referred  to  arbitrators  under  the  com- 
pulsory arbitration  act  of  16  June  1836 
(Brightly's  Purdon  125),  and  in  such  a 
case  a  rule  of  reference  may  be  entered 
without  filing  a  declaration ;  the  prcedpe 
is  a  sufficient  compliance  with  sec.  9  of 
that  act    Beed  v.  Long,  10  C.  C.  253. 

sa  The  compulsory  arbitration  act  of 
16  June  1836  was  repealed  as  to  Phila- 
delphia by  the  act  1  May  1861,  P.  L.  621. 
Wintz  V.  mscio,  33  W.  N.  C.  220. 

(&)  Rule  of  reference. 

59.  A  rule  of  reference  entered  by  the 
defendant  is  suspended  by  a  rule  for  judg- 
ment for  want  of  a  sufficient  affidavit  of 
defence ;  a  choice  of  arbitrators  thereun- 
der will  be  stricken  ofP.  Emory  v.  Hecdd, 
7  C.  C.  329. 

eo.  Death  does  not  revoke  the  rule  of 
reference  in  compulsory  arbitration,  but 
the  arbitrators,  on  the  death  of  the  plain- 
tiff, cannot  make  a  valid  award  in  his 
favor  until  the  proper  parties  are  substi- 
tuted. Meehan  v.  Karolin,  1  Lack.  Jur. 
305. 

61.  Where  service  of  a  rule  to  arbitrate 
is  made  by  copy,  such  copy  must  show 
that  the  seal  of  the  court  was  affixed  to 
the  original  certificate ;  all  process  must 
be  authenticated  by  the  seal  of  the  court. 
Stegman  v.  WiUis,  3  Dist.  Rep.  252. 

62.  Under   the   act   23  March   1877 
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(Brightly's  Purdon  127)  the  second  rule 
of  arbitration  may  be  served  on  the  at- 
torney of  record.  Orr  v.  Lowenstein,  7 
Kulp36. 

63.  A  rule  for  reference  is  in  time  when, 
taken  thirty  days  before  a  case  could  be 
actually  set  down  for  trial.  Anthony  v. 
Unangst,  4  Dist  Rep.  303. 

(e)   Notice. 

64.  Where  the  notice  of  the  meeting  of 
arbitrators  contains  a  misnomer  of  tlie 
plaintiff,  the  court  will  strike  off  all  the 
proceedings  under  the  rule.  Welah  v. 
SchaU,  11  C.  C.  30. 

•  (d)   Practice. 

65.  In  the  absence  of  one  of  the  parties 
the  other  party  cannot  name  two  arbitra- 
tors in  succession.  Bichardson  v.  Sar^ 
roioman,  1  Lack.  Jur.  116. 

66.  A  party  is  not  bound  to  attend  and 
choose  arbitrators  on  the  30th  of  May, 
Decoration  Day,  nor  can  a  lawful  choice 
be  made  in  his  absence.  Doles  v.  JPowelZj 
1  Lack.  Jur.  429. 

67.  Where  the  defendant  takes  a  rule 
for  arbitrators  and  the  plaintiff  fails  to 
appear  at  the  time  of  the  appointment  of 
arbitrators,  the  prothonotary  is  not  em- 
powered to  choose  for  the  absent  party 
in  the  absence  of  due  proof  of  the  service 
of  the  notice  by  the  oath  or  affirmation 
of  the  party  who  made  it.  Frey  v.  Heffiner, 
1  York  201. 

6a  The  choice  of  arbitrators  being  in- 
valid,  all  subsequent  proceedings  fall  with 
it    Doles  V.  Powell,  1  Lack.  Jur.  429. 

69.  Upon  appeal  from  a  justice  a  trans- 
cript containing  the  essential  elements  of 
a  declaration  is  sufficient  under  the  com- 
pulsory arbitration  act  of  16  June  1836 
(Brightly's  Purdon  126).  Warren  v. 
Hugo,  7  C.  C.  647. 

70.  Assisting  in  choosing  arbitrators 
and  agreeing  to  the  time  and  place  of 
meeting  is  a  waiver  of  an  objection  that 
a  narr.  had  not  been  filed.    Ibid. 

71.  A  participation  in  the  choice  of  ar- 
bitrators is  a  waiver  of  a  right  to  a  plea 
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b  abatement.    Stimmd  v.  MiUer,  8  C.  C. 
128. 

72.  An  award  under  tlie  act  of  16  June 
1836  may  be  referred  back  to  the  same 
referees  imder  sec.  7  of  that  act  (Brightly 's 
Pardon  124)  only  for  such  plain  mistakes 
as  mil  be  obvious  to  the  referees  them- 
selves the  moment  they  are  pointed  out 
Gunn  V.  Bowers,  126  P.  S.  652. 

73.  To  escape  liability  for  costs,  a 
tender  before  arbitrators  should  be 
pleaded  and  the  record  should  show  it 
VotHmrg  v.  Beynolds,  5  Kulp  376. 

74.  Where  both  parties  appear  before 
arbitrators  and  a  trial  is  had,  it  will  be 
presumed  upon  a  rule  to  strike  off  the 
award,  that  the  choosing  of  the  arbitra- 
tors and  all  the  preliminary  proceedings 
were  regular,  or  if  irregular,  that  the  de- 
fect has  been  waived.  Moyer  v.  Yaroako- 
shf,  6  Kulp  161. 

75.  Until  arbitrators  are  actually 
chosen  imder  a  rule  of  reference,  the 
cause  is  in  court  and  is  under  its  power 
and  control.  Kunes  v.  McGloskey,  10 
C.  C.  542. 

(e)   Proceedings  before  referees. 

76.  Under  the  act  16  June  1836,  sec.  3 
(Brightly's  Purdon  124),  all  the  referees 
must  agree  to  an  award  unless  the  agree- 
ment of  reference  authorizes  an  award  by 
a  majority.  Walters  v.  Pettit,  12  C.  C. 
431. 

(A)   Exceptions. 

77.  Upon  exceptions  to  an  award  under 
the  act  of  16  June  1836  (Brightly's  Pur- 
don 125)  the  court  has  no  power  to  make 
a  new  and  different  award;  they  have 
only  the  power  to  sustain  it  or  set  it 
aside  as  a  whole.  Chinn  v.  Bowers,  126 
P.  S.  562. 

Vm.  Appeals  from  awards. 

(a)  Right  of  appeal. 

78.  An  appeal  will  not  be  allowed  after 
trffenty  days  except  upon  proof  of  fraud, 
accident  or  mistake.  Upland  Borough  v. 
JTew  Chester  Water  Co.,  4  Del.  241. 


79.  The  entry  of  bail  for  stay  of  execu- 
tion is  a  waiver  of  the  right  of  appeal, 
even  within  the  twenty  days.    Ibid. 

80.  A  waiver  of  the  right  to  appeal 
from  the  decision  of  arbitrators  will  be 
enforced.    Lovett  v.  Blackburn,  4  Del.  162. 

81.  There  is  no  appeal  from  the  award 
of  a  legal  arbitrator  on  a  voluntary  sub- 
mission xmder  the  local  act  6  April  1870, 
P.  L.  948 ;  the  right  to  ask  for  the  dis- 
missal of  such  an  appeal  is  not  waived  by 
asking  for  a  continuance,  cross-examining 
a  witness  before  a  commissioner  or  a 
delay  of  nine  months.  SpraM  v.  Ray- 
nwnd,  149  P.  S.  268;  GvU^  v.  Hinds, 
151  P.  S.  196. 

82.  Where  the  plaintiff  in  a  siiit  has 
assigned  all  his  interest  to  another,  he  can- 
not, after  the  case  has  been  submitted  to 
an  arbitrator,  take  an  appeal  from  the 
award.     WeUer  v.  Lmg,  13  C.  C.  632. 

83.  An  appeal  from  the  award  of  arbi- 
trators will  not  be  stricken  off  unless  the 
record  or  pleadings  in  the  case  contain  an 
averment  of  a  waiver  of  the  right  to 
appeal;  the  plaintiff's  affidavit  and  de- 
positions form  no  part  of  the  record  for 
this  purpose.  Wademan,  v.  Whitmore, 
3  Lack.  Jur.  42. 

(&)  Perfection  of  appeal 

84.  The  rule  that  an  appeal  from  an 
award  of  arbitrators  must  be  perfected 
in  twenty  days,  applies  to  appeals  in 
f(yrma  pauperis.  Finkle  v.  Boshack,  10 
C.  C.  186. 

(<{)  Recognixance. 

85.  An  attorney  who  is  a  stockholder 
in  an  appellant  corporation  is  not  within 
the  spirit  of  the  rule  of  court  which  for- 
bids an  attorney  to  become  bail  upon  an 
appeal  without  leave  specially  granted. 
Wise  V.  Pennsylvania  Hard-Vein  Slate 
Co.,  4  Northam.  204. 

(e)  Payment  of  costs. 

86.  Upon  an  appeal  from  an  award  of 
arbitrators  the    payment  of    the    taxed 
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costs  is  a  condition  precedent.  A  role 
to  perfect  will  not  aid  tlie  losing  party. 
So,  mere  silence  on  the  part  of  the  other 
party  is  no  waiver.  J^ler  v.  Bertclet,  6 
Montg.  79. 

87.  If  the  record  show  an  actual  pay- 
ment of  all  the  costs,  on  an  appeal,  a 
subsequent  alteration  of  such  record 
without  notice  will  not  affect  appel- 
lant's rights.  FUiher  v.  Pennsylvania 
Eailroad  Co.,  126  P.  S.  293. 

88.  An  appeal  without  payment  of 
costs  will  not  be  allowed  a  plaintiff, 
who,  before  arbitrators,  has  recovered 
less  than  ias  original  judgment  before 
the  justice.  Cfriest  v.  Hoopes,  7  C.  C. 
161. 

89.  Upon  an  appeal  from  a  legal  arbi- 
trator under  the  local  acts  of  6  April 
1870  (P.  L.  948)  and  25  March  1873 
(P.  L.  396),  payment  of  costs  is  not 
required.  Walbridge  v.  Barhite,  7  C.  C. 
353. 

90.  In  determining  the  amount  of  costs 
to  be  paid  upon  an  appeal  from  an  awards 
a  judgment  fee  should  not  be  included 
in  the  taxation.  Wise  v.  Pennsylvania 
ffardrVein  Slate  Co.,  4  Northam.  204. 

91.  A  rule  to  arbitrate  will  not  be 
stricken  off  because  the  costs  ordered 
to  be  paid  on  a  former  rule  have  not 
been  paid.  Orant  v.  Peoples  Mutual 
Aid  Society,  2  York  164. 

92.  An  appeal  from  an  award  will  be 
stricken  off  if  it  appear  that  all  the 
costs  have  not  been  paid,  but  the  mere 
fact  of  the  appellant's  failure  to  file 
her  bill  of  costs  is  no  ground  for  in- 
ference that  they  have  not  been  paid. 
Olessner  v.  Patterson,  6  York  17. 

93.  The  act  13  April  1846  (Brightly's 
Purdon  130),  allowing  executors,  admin- 
istrators, guardians  or  trustees  to  appeal 
from  an  award  without  the  payment  of 
costs  applies  where  an  appeal  is  taken 
by  the  executor  of  a  creditor  of  a  de- 
cedent from  an  award  in  favor  of  another 
party  against  the  decedent's  estate.  Lag- 
nati  V.  Demarra,  12  Lane.  142. 

94.  An  appeal  from  an  award  of  arbi- 
trators will  not  be  stricken  off  because 


the  appellant  refused  to  pay  an  item^  of 
cost  for  stenographer's  services  which 
was  not  properly  taxable  as  costs.  So 
an  appeal  will  not  be  stricken  off  because 
the  prothonotary  failed  to  enter  the  facts 
on  the  continuance  docket  until  the  day 
after  the  time  for  appealing  had  gone  by. 
Flannery  v.  Susquskanna  Mutual  Fire 
Ins.  Co.,  16  C.  C.  186. 

95.  An  appeal  from  an  award  will  be 
stricken  off  where  it  appears  that  the 
costs  have  not  been  paid  in  cash;  filing 
receipts  of  witnesses  and  officers  is  not 
sufficient  Lewis  v.  Signor,  3  Dist.  B«p. 
456. 

ig)  Effect  of  appeal. 

96.  Where  a  controversy  is  voluntarily 
submitted  to  arbitrators  and  an  appeal 
from  the  award  is  taken  to  the  common 
pleas,  the  plaintiff  must  proceed  to  trial 
in  the  usual  way ;  while  such  an  appeal 
is  pending  a  party  is  precluded  from 
further  proceedings  under  the  arbitration 
act,  and  a  rule  of  reference  will  be  stricken 
off.     Church  V.  Finn,  1  Lack.  L.  N.  113. 

97.  Where  there  is  an  award  of  no 
cause  of  action  entered  i^ainst  three  joint 
plaintiffs,  and  one  of  them  takes  an  ap- 
peal, the  court  will  permit  all  the  plaintdfiEs 
to  stand  upon  the  appeal  if  they  so  desire. 
Godfrey  v.  Moosic  Mountain  &  Carixmdale 
B.  B.  Co.,  3  Lack.  Jur.  121. 


ARCHITECTS. 

See  Abbitbation,  I  (d). 

1.  In  a  suit  by  an  architect  for  ser- 
vices, it  was  lidd,  that  a  statement  vraa 
sufficiently  specific  where  the  items  were 
charged  in  accordance  with  the  general 
schedule  adopted  by  the  association  of 
architects,  and  without  a  date  for  erery 
particular  act  done  or  item  charged  for. 
Albright  v.  Snyder,  11  C.  C.  255. 


ARRAIGNMENT. 

See  Criminal  Law,  yTT, 
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ARREST  IN  CIVIL  CASES. 

See  Bail. 

L  Liability  to  arrest. 
IL  Practice.' 

(a)  Of  the  affidavit. 
(6)  Of  the  warrant 
(c)    Hearing. 
in.  Appeal. 
V.  Arrest  on  final  process. 


I.  Liability  to  arrest. 

1.  A  warrant  of  arrest  may  issue  in  a 
snit  begun  by  attachment  under  the  act 
of  17  March  1869  (Brightly's  Purdon 
70).  Grieb  v.  Kuttner,  136  P.  S.  281 ;  s.  c. 
26  W.  N.  C.  323. 

2.  The  fraudulent  breach  of  the  con- 
ditions of  a  contract,  not  originally  tainted 
with  fraud,  will  not  convert  the  indebted- 
ness into  a  debt  fraudulently  contracted 
within  the  meaning  of  the  act  of  12  July 
1842  (Brightly's  Purdon  67).  SaH  v. 
Cooper,  129  P.  S.  297. 

a  Money  is  not  "property  "  within  the 
act  of  12  July  1842  (Brightly's  Purdon 
67),  for  the  fraudulent  concealment  of 
which  a  warrant  of  arrest  may  issue. 
Asbury  v.  Stridder,  8  Lane.  60 ;  s.  c.  1  Tr. 
&  Haly's  Pr.  p.  190,  note  2. 

4.  In  an  action  against  a  joint  stock 
company  a  warrant  of  arrest  will  not  lie 
against  the  officers.  Fleahman  v.  Merrick- 
JPrice  Co.,  27  W.  N.  C.  312. 

n.  Practice. 
(a)  Of  the  affidavit 

5.  An  affidavit  is  sufficient  which  avers 
the  fraudulent  sale  of  the  business  and 
property  of  the  defendant  for  the  pur- 
I>08e  of  placing  it  beyond  the  reach  of 
defendant's  creditors,  that  the  goods  thus 
sold  had  been  bought  by  the  defendant 
from  the  plaintiff,  and  that  the  note  in 
suit  was  for  the  balance  of  the  purchase 


money  due  by  defendant  to  deponent  for 
the  same  goods.  KoMhaaa  v.  Veit,  162 
P.  S.  108 ;  reversing  s.  c.  14  C.  C.  191. 


(P)  Of  the  warrant. 

6.  A  warrant  of  arrest,  vinder  the  act 
of  8  July  1886  (Brightly's  Purdon  68), 
can  only  issue  in  the  county  where  the 
crime  has  been  committed.  Weber  v. 
Ooldenberg,  10  C.  C.  72 ;  s.  c.  27  W.  N.  C. 
371 ;  48  L.  L  24;  2  Lack.  Jur.  119. 

(c)  Hearing. 

7,  Under  the  act  12  July  1842  (Bright- 
ly's Purdon  68)  a  person  arrested  under 
a  warrant  of  arrest  must  be  brought 
before  the  judge  who  issues  the  warrant; 
no  other  judge  has  jurisdiction  to  hear 
and  dispose  of  the  case.  Morch  v.  Rau- 
bUachek,  169  P.  S.  669. 

m.  Api>eal. 

a  The  plaintiff  may  review  on  certi- 
orari the  quashing  of  a  warrant  of  arrest, 
but  he  is  restricted  to  the  regularity  of 
the  proceedings  as  they  appear  of  record ; 
the  opinion  of  the  judge  may  be  used  to 
show  that  there  was  no  hearing  on  the 
merits.  Orieb  v.  Kuttner,  136  P.  S.  281; 
s.  0.  26  W.  N.  C.  323. 

9.  Upon  certiorari  to  the  record  of  a 
warrant  of  arrest  the  supreme  court  will 
simply  determine  whether  the  affidavit  is 
sufficient  They  will  not  examine  the 
subsequent  proceedings.  Hart  v.  Cooper, 
129  P.  S.  297. 

10.  An  appeal  lies  from  an  order  of 
the  court  of  common  pleas  discharging 
from  custody  a  person  arrested  under  a 
warrant  of  arrest  Morck  v.  Baubitachek, 
169  P.  S.  669. 


V.  Arrest  on  final  process. 

11.  The  fine  under  the  act  of  16  March 
1847  (P.  L.  447.  See  Brightly's  Purdon 
491,  n)  for  disturbing  a  religious  society 
cannot  be  collected  by  process  against 
the  goods  and  cliattels  of  the  defendant 
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The  only  execution  is  a  mittimus  to  arrest 
the  person.  Comm'th  v.  Sorber,  5  Kulp 
373. 

12.  If  the  committee  of  a  lunatic 
guardian  or  other  trustee  confesses  to 
using  the  trust-funds  in  his  business, 
resulting  in  a  loss  to  the  estate,  the  court 
has  no  discretion  but  to  attach  his  person 
for  contempt.  Croop  t.  Freas,  8  C.  C. 
107. 

13.  The  right  to  enforce  the  payment 
of  costs  in  a  case  of  divorce  a  vinculo 
matrimonii  by  attachment,  is  more  than 
doubtful.  Uhrich  v.  Uhrich,  1  Northam. 
69. 

14.  To  entitle  a  defendant  to  privilege 
from  arrest  on  a  capias  ad  respondendum, 
he  must  have  an  estate  clear  of  encum- 
brance ;  it  is  not  sufficient  that  the  estate, 
beyond  the  encumbrance,  will  satisfy  the 
plaintiff's  claim.  Unangst  v.  Fitzgerald, 
1  Northam.  132. 

15.  The  court  has  no  power  to  issue 
an  attachment  against  a  defendant  for 
the  costs  of  meeting  of  a  board  of  arbi- 
trators. Arnold  v.  Burr,  4  Del.  158 ;  a.  c. 
5  Kulp  407. 

16.  A  court  of  equity  will  not  issue  an 
attachment  for  failure  to  comply  with 
a  decree  for  the  payment  of  money, 
where  the  answer  of  defendants  avers 
their  entire  inability  to  pay,  and  shows 
that  no  fraud  on  their  part  had  been 
found  by  the  master.  McCarrell  v.  MuU 
lins,  141  P.  S.  513. 

17.  A  decree  in  equity  that  defendant 
was  guilty  of  actual  fraud  and  directing 
him  to  pay  the  costs,  will  be  enforced  by 
attachment.  Wilson  v.  Wilson,  142  P.  S. 
247. 

18.  In  a  proceeding  for  divorce  brought 
by  the  husband  under  the  act  8  May 
1854  for  cruel  and  barbarous  treatment, 
payment  of  alimony  allowed  the  wife 
may  be  enforced  by  a  Jieri  facias  or 
attachment;  there  is  no  act,  however, 
which  authorizes  the  employment  of  a 
ca.  sa.  for  such  purposie.  Elmer  v.  Elmer, 
150  P.  S.  205 ;  reversing  s.  c.  11 C.  C.  623. 

19.  Where  a  defendant  is  committed 
to  jail  upon  a  capias  ad  satisfaciendum 


issued  on  a  judgment  for  a  penalty  for 
selling  liquor  on  Sunday,  in  violation  of 
the  act  26  February  1855  (Brightly's  Pur- 
don  1230),  the  defendant  can  only  be  re- 
leased under  the  insolvent  laws.  Comm'th 
V.  McAleese,  12  C.  C.  147. 

20.  A  Jieri  facias  and  attachment  are 
the  proper  remedies  to  enforce  an  order 
of  maintenance  in  desertion  proceedings; 
a  capias  ad  satisfaciendum  cannot  issue 
to  enforce  such  an  order.  Comm'th  v. 
Steiger,  12  C.  C.  334. 

21.  Where  a  judgment  has  been  en- 
tered for  costs  against  a  defendant  in 
ejectment,  the  plaintiff  may  issue  a  capias 
ad  satisfaciendum  thereon.  SeMon  v. 
Cozad,  13  C.  C.  303. 

22.  Where  a  bank  made  an  assignment 
for  creditors  and  it  held  money  of  a 
trust  estate  as  a  trustee;  it  was  held^ 
that  upon  the  execution  of  the  assign- 
ment the  powers  and  duties  of  its  officers 
over  its  property  and  effects  passed  to 
the  assignee,  and  that  an  attachment 
would  not  be  granted  against  such  officers 
to  compel  the  payment  of  such  trust 
estate ;  nor  against  the  assignee  pending 
the  audit  of  his  account.  Palm's  Estate, 
3  Dist.  Rep.  456. 

23.  A  capias  satisfaciendum  may  issue 
upon  a  judgment  for  mesne  profits  recov- 
ered in  ejectment.  Comm'th  v.  Bovrman, 
3  Dist.  Rep.  74.  But  such  a  defendant  is 
entitled  to  be  discharged  in  insolvent 
proceedings  without  ujidergoing  impris- 
onment; and  this,  whether  he  gained 
possession  of  the  land  forcibly  or  other- 
wise.    Zeller's  Petition,  3  Dist  Rep.  520. 

24.  A  defendant  convicted  under  the 
oleomargarine  act  21  May  1886  (Bright- 
ly's Purdon  1621),  and  ordered  to  pay  a 
fine  by  a  justice  of  the  peace,  is  liable  to 
imprisonment  for  non-payment  of  the  fine, 
just  as  an  offender  sentenced  to  pay  a 
fine  in  the  quarter  sessions.  Comm'th  v. 
Kerr,  42  P.  L.  J.  367. 

ARREST  OF  JUDGMENT. 

See  Cbihinal  Law,  XIX.:   PKAcraciy 
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ARSON. 

See  Ceiminai,  Law,  XXXVIII. 

ASSAULT  AND  BATTERY. 

See  Orimikai,  Law,  XXIX. 

ASSESSMENTS. 

See  Municipal  Assessments  :  Taxes, 
IV.:  Tax  Sam»,  II. 

ASSETS. 

See  Dbcedents'   Estates,  II.,  HI,: 
Election,  V. :  Execution,  XV. 

ASSIGNMENT. 

See  Bankbuptct  :  Bond,  HI. :  Deed  : 
Landlord  and  Tenant,  III. :  Legacy  : 
MoBTGAGE:  Sale. 

I.  What  things  are  assignable. 

n.  Sufficiency  of  an  assignment. 

ILL  What  will  amount  to  an  assignment. 

IV.  Bights  and  liabilities  of  assignees. 

I.  Wliat  things  are  assignable. 

1.  A  married  woman  being  a  cestui  que 
tnut  imder  a  trust  for  separate  use,  can 
not  assign  the  income  in  the  hands  of  the 
trustee.    Shanty's  Estate,  7  C.  C.  199. 

Z  The  assignment  of  a  contingent 
legacy  wUl  pass  a  good  title  where  such 
assignment  is  made  to  a  person  who 
stands  in  no  trust  relation  to  the  legatee 
and  there  is  no  evidence  of  oppression  or 
bad  faith.  Wielen  v.  PhiUips,  151  P.  S. 
312. 

3.  An  assignment  of  an  expectancy  will 
be  enforced  as  an  executory  agreement  to 
convey  where  it  is  sustained  by  a  suffi- 
cient consideration ;  the  sum  of  $625.00 
was  held  to  be  a  sufiicient  consideration 
for  the  assignment  of  an  expectant  inter- 
est amounting  to  $771.00.  Frtte's  Estaie, 
160  P.  S.  166. 

4.  An  assignment  of  an  expectant 
interest  la  the  estate  of  a  living  parent 


will  be  sustained  in  equity  where  such 
assignment  has  been  made  in  good  faith 
and  for  a  valuable  consideration.  Kuhn's 
Estate,  163  P.  S.  438. 

5.  The  relation  between  a  husband  and 
the  executor  named  in  the  will  of  his 
wife,  executed  before  her  marriage  and 
revoked  thereby,  is  not  that  of  cestui  que 
trust  and  trustee,  and  an  assignment  to 
the  latter  for  a  fixed  sum  of  the  hus- 
band's interest  in  his  wife's  estate  for 
the  purposes  of  the  will,  will  be  upheld.. 
Nagle's  Appeal,  1  Mona.  657. 

6.  Under  the  act  29  April  1874,  sec.  43 
(Brightly's  Purdon  1293),  it  was  hdd,  that 
a  general  assignment  of  wages  to  be 
earned  in  the  future  without  specifying 
the  person  or  company  from  whom  they 
were  to  be  earned  was  invalid ;  but  that 
an  assignment  of  wages  to  be  earned  in 
the  future  in  payment  of  a  debt  already 
due  or  to  be  incurred  in  the  future  was 
valid,  provided  the  assignor  was  em- 
ployed by  the  person  to  whom  he  directed 
the  payment  of  his  wages  in  payment  of 
his  indebtedness.  See  acts  20  May  1891 
(Brightly's  Purdon  2078)  and  9  June  1891 
(Brightly's  Purdon  1385).  McManamian 
V.  Hammer  Coal  Co.,  6  Kulp  181.  See 
Evans  v.  Kingston  Coal  Co.,  6  Kulp  351. 

7.  It  is  not  entirely  clear  whether  an 
assignment  to  a  creditor  by  a  debtor  of 
a  claim  of  money  due  to  the  latter  by  a 
third  person  for  wages  is  within  the  act 
10  May  1881  (Brightly's  Purdon  221), 
requiring  all  acceptances  to  be  in  writing ; 
whether  it  is  or  not,  the  objection  that  the 
assignment  was  not  in  writing  can  only 
be  raised  by  •  the  acceptor.  Ulrich  v, 
Hower,  156  P.  S.  414 ;  Moeser  v.  Schnei- 
der, 158  P.  S.  412. 

a  As  to  the  assignability  of  future 
earnings,  see  brief  authorities  in  note  to 
Edwards  v.  Peterson,  14  Atlan.  938. 

n.  Sufficiency  of  an  assignment. 

9.  An  equitable  assignment  is  an  agree- 
ment in  the  nature  of  a  declaration  of 
trust,  and  a  chancellor  will  never  hesi- 
tate to  execute  it  when  it  has  been  made 
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on  a  valuable  or  even  a  good  considerar 
tion;  the  form  of  the  assignment  is 
immaterial,  so  that  there  be  a  clearly 
expressed  intention  of  an  immediate 
transfer  of  the  right  to  the  assignee. 
Moeser  v.  Schneider,  168  P.  S.  412. 

10.  Where  an  order  is  drawn  by  one 
person  upon  another  for  the  payment  of 
money,  the  drawee  is  not  liable  upon 
the  order  unless  he  accepts  it,  and 
•where  the  order  is  an  equitable  assign- 
ment of  the  fund,  judgment  mil  not  be 
entered  against  the  drawee  for  want  of  a 
sufficient  affidavit  of  defence  where  he 
avers  that  the  assignee  is  largely  indebted 
to  him.     Beilly  v.  Daly,  159  P.  S.  605. 

U.  An  assignment  by  a  solvent  debtor 
of  a  portion  of  his  property  to  pay  cer- 
tain debts  is  valid ;  other  creditors  have 
no  right  to  participate  in  the  distributioiL 
Slieble's  Appeal,  4  Cent.  667. 

m.  What  will  amoont  to  an 
assignment. 

12.  If  a  check  be  drawn  against  the 
whole  of  a  specific  fund  in  bank  which 
belongs  to  the  payee,  it  operates  as  an 
assignment  of  the  fund  and  passes  a 
legal  title  thereto  to  the  payee  against 
the  drawer  and  his  attaching  creditors. 
Hemphill  v.  Terkea,  132  P.  S.  646;  s.  c. 
25  W.  N.  C.  417. 

13.  Where  a  check  is  drawn  for  the 
whole  amount  of  the  deposit  and  the 
drawer  intends,  by  means  of  the  check, 
to  make  a  gift  to  another  of  the  whole 
fund,  the  check  will  operate  as  an  equi- 
table assignment  of  the  fund.  Taylor's 
Estate,  154  P.  8.  183. 

14.  An  affidavit  of  defence  setting  up 
an  equitable  assignment  to  defendants  by 
a  third  person  of  a  particular  fund  in  the 
hands  of  the  plaintiff  and  due  the  assignor, 
is  insufficient  if  it  does  not  allege  that 
such  fund  existed  when  suit  was  brought. 
Heckscher  v.  American  Tube  and  Iron  Co., 
137  P.  S.  421 ;  L.  c.  26  W.  N.  C.  625. 

15.  Where  land  was  in  the  process  of 
partition,  and  one  of  the  owners  by  power 
of  attorney  authorized  his  sister  to  take 


possession  of  his  real  estate  and  sell  and 
convey  the  same,  and  to  collect  the  money 
that  was  owing  to  him  and  to  keep  a  cer- 
tain siun  of  money  that  he  borrowed  from 
her;  it  was  held,  that  the  power  of  at- 
torney operated  as  an  equitable  assign- 
ment of  sufficient  to  pay  the  indebtedness, 
and  that  the  sister's  right  was  not  di- 
vested by  the  brother's  death  after  the 
execution  of  the  power  of  attorney. 
Key^s  Estate,  137  P.  S.  666 ;  s.  c.  38  P.  L. 
J.  113. 

16.  Where  the  decedent  had  an  open 
account  with  a  firm  upon  which  she  was 
a  creditor  for  six  hundred  and  sixty-one 
dollars  and  fifty  cents,  and  a  debtor  for 
one  hundred  and  seventy-three  dollars 
and  sixty-one  cents,  and  the  claimant  at 
the  time  was  a  member  of  the  firm,  and 
was  an  endorser  on  her  note  for  four  hun- 
dred and  fifty  dollars,  and  he  agreed  to 
endorse  another  note  for  her  for  two  thou- 
sand dollars  on  her  agreeing  that  four 
hundred  and  fifty  dollars  of  her  credit 
shovdd  be  offset  by  the  note  for  that 
amoimt,  which  he  undertook  that  the  firm 
shovdd  pay,  and  the  claimant  endorsed 
the  second  note  and  the  firm  paid  the 
first  note ;  it  was  hdd,  that  this  was  aa 
equitable  assignment  of  four  hundred 
and  fifty  dollars  of  her  claim  on  the  firm 
to  the  claimant,  and  that  it  made  no  dif- 
ference that  the  first  note  was  paid  after 
her  death.    SpoMs  Estate,  166  P.  S.  28L 

17.  Where  a  legatee  to  secure  an  in- 
debtedness to  J.  and  a  further  advance  to 
be  made  by  J.  directed  K.,  who  was  his 
agent,  to  collect  a  legacy  and  to  pay  the 
same  when  collected,  to  J. ;  it  was  hM, 
that  this  amounted  to  an  equitable  assign- 
ment of  the  fund.  Moeser  v.  S(^neider, 
168  P.  S.  412. 

la  Where  the  heir  of  the  lessor  of 
coal  lands  conveyed  to  a  trustee  all  his 
undivided  right,  title  estate  and  interest 
in  his  ancestor's  estate  and  appointed  an 
attorney  in  fact  to  convey  to  the  trustee 
by  proper  description,  his  interest  in  said 
lands,  tenements  and  hereditaments,  and 
the  conveyance  was  subject  to  the  condi- 
tion that  if  the  grantor  paid  a  certain 
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debt,  the  premises  should  be  reconveyed 
to  him,  and  sabsequently  the  attorney  in 
fact  conveyed  the  land  with  all  the  right, 
title  and  interest  of  his  principal  in  the 
coal  lease ;  it  was  held,  that  although  he 
had  no  estate  in  the  coal  which  he  could 
mortgage  (his  interest  in  the  royalties  be- 
ing personalty),  yet  the  instruments  taken 
together  operated  as  an  assignment  of  his 
interest  in  the  royalty.  Hancocks  Estate, 
7  Kulp  36. 

19.  Where  the  plaintiff  contracted  to 
furnish  material  to  the  city  and  the  con- 
tract stipulated  that  it  should  not  be  as- 
signed or  sub-let,  and  he  gave  to  one  E.  a 
power  of  attorney  to  demand  and  receive 
«  all  moneys  due  and  owing  on  account  of 
said  contract,"  on  the  faith  of  which  £. 
advanced  certain  moneys  to  him ;  it  was 
kdd,  that  the  power  of  attorney  did  not 
amount  to  an  assignment  either  of  the 
contract  or  of  the  money  due,  and,  in  an 
action  by  the  plaintiff,  to  the  use  of  E., 
the  city  coiild  set  off  damages  arising 
after  the  date  of  the  power  from  the 
breach  by  plaintiff  of  another  contract 
WoU«m  V.  Philadelphia,  142  P.  8.  179. 

ao.  Where  a  contractor  to  build  a 
canal  drew  an  order  on  his  employer  in 
favor  of  the  plaintiff,  which  order  was  ex- 
pressly payable  out  of  his  final  estimate, 
and  the  contractor  afterwards  failed  to 
complete ;  it  was  hdd,  that  he  never  be- 
came entitled  to  a  final  estimate  and  the 
plaintiff  could  not  recover  on  his  order. 
Hazleton  Mercantile  Co.  v.  Union  Improve- 
ment Co.,  143  P.  8.  673. 

2L  An  ordinary  bill  of  exchange  or 
draft  drawn  generally  and  not  upon  any 
particular  fund,  does  not,  whether  ac- 
cepted or  not  by  the  drawee,  operate  as 
an  equitable  assignment  Comm'th  v. 
American  Life  /rw.  Co.,  162  P.  8.  586. 

.  17.  Rights  and  UabiUties  of 
assignees. 


22.  The  assignee  of  a  part  of  the  con- 
net  price  for  building  a  canal  can 
eoover  no  more  than  his  assignor; 
^here  such  an  order  was  not  accepted 

1 


by  the  company,  it  was  held,  that  the 
subsequent  assignees  of  the  contract,  and 
substituted  contractors,  were  not  bound 
by  it  Hazleton  Co.  v.  Union  /wprove- 
ment  Co.,  10  C.  C.  161 ;  s.  c.  48  L.  I.  14. 
See  Clement  v.  Philadelphia,  137  P.  S. 
328;  Watson  v.  Philadelphia,  142  Ibid. 
179. 

23.  The  right  of  a  city  to  set  off  a 
debt  due  by  its  contractor  is  not  affected 
by  a  previous  assignment  by  the  con- 
tractor to  a  third  person,  of  the  proceeds 
of  his  contract  Clement  v.  Philadelphia, 
137  P.  8.  328;  s.  c.  48  L.  I.  26;  Watson 
V.  Philadelphia,  142  P.  8. 179. 

ac  Where  an  auditor's  report  award- 
ing a  claim  has  been  confirmed  abso- 
lutely, an  assignee  of  the  claim  has  a 
standing  in  court  to  ask  for  an  order 
on  the  executor  to  pay  over.  Oden- 
welder's  Estate,  3  Northam.  12. 

25.  In  a  suit  by  an  assignee  of  a  claim 
against  a  township,  the  record  need  not 
show  affirmatively  that  the  assignment 
was  proven.  Shea  v.  Plains  Township, 
7  Kulp  554. 

26.  Where  a  debtor  assigns  property 
to  another,  who  agrees  to  apply  the 
income  thereof  to  the  assignor's  debts, 
and  the  assignor  at  the  same  time  sells 
and  conveys  to  the  assignee  other  prop- 
erty, the  assignee  to  hold  the  purchase 
money  and  apply  it  to  the  same  object, 
the  assignee  is  liable  to  account,  as 
trustee,  for  all  the  funds  that  come 
into  his  hands  from  the  assignor's  prop- 
erty.   AMs  Appeal,  129  P.  8.  26. 

27.  "Where  a  lease  provides  for  forfeits 
ure  in  certain  cases,  an  assignee  of  the 
lease  is  bound  on  his  peril  to  ascertain 
whether  or  not  the  lease  has  been  for- 
feited. Carnegie  Natural  Gas  Co.  v. 
Philadelphia  Company,  168  P.  8.  317. 

2&  A  lessor  is  not  affected  by  a  mere 
general  rumor  that  the  lease  has  been 
assigned  by  the  lessee;  such  infonna- 
tion  must  come  from  some  person  in- 
terested in  the  property  and  must  be 
directly  communicated  to  the  lessor. 
Carnegie  Natural  Oas  Co.  v.  Philadelphia 
Company,  168  P.  8.  317. 
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29.  Where  the  maker  of  a  promissory 
note  under  seal  has  notice  that  the 
payee  has  assigned  the  note,  he  can- 
not purchase  a  note  of  the  payee  to  be 
used  as  a  set-off;  but  in  an  action  by 
the  assignee  the  burden  is  on  him  to 
show  that  the  defendant  had  notice  of 
the  assignment  before  he  purchased  the 
payee's  note.  Burford  v.  Fergus,  165 
P.  S.  310. 

30.  The  assignee  of  a  bond  takes  it 
subject  to  all  the  equities  of  the  obligor 
against  the  obligee,  uidess  he  first  in- 
quire of  the  obligor  whether  he  has 
any  defence  or  set-off  against  it  and 
receive  an  answer  in  the  negative. 
Eenoll  V.  Dubs,  2  York  154. 


ASSIGNMENT  FOR  CREDITORS. 

See  Bankruptcy:   Cobporation,  XV.: 
Equity,  XXIII.,  XL VI. :  Insolvency. 


I. 

II. 

III. 


IV. 

V. 

VI. 

VII. 

VIII. 

IX. 

X. 

XI. 

XII. 

XIII. 

XIV. 

XV. 


Who  may  make  an  assignment. 
Effect  of  an  assignment. 
Formal  requisites  of  an  assign- 
ment. 

(a)   Delivery  of  deed. 

(6)  Recording. 
Reservations. 
Preferences. 

Inventory  and  appraisement. 
Assignments  by  partners. 
What  passes  by  an  assignment. 
Title  by  assignment. 
Rights  and  remedies  of  assignees. 
Liabilities  of  assignees. 
Removal  of  assignees. 
Allowances  to  assignees. 
Assignees'  sales. 
Distribution. 


I.   Who  may  make  an  assignment. 


1.  The  directors  of  a  corporation  have 
no  power  to  make  an  assignment  for  the 
benefit  of  creditors.  Andersmi  v.  ElUm- 
head,  26  W.  N.  C.  95. 

2.  An  insolvent  corporation  may,  un- 
less restrained  by  its  charter,  make  a 
valid  assignment  for  the  benefit  of  cred- 
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itors;  and  this,  through  its  board  of 
directors  without  the  authority  or  consent 
of  the  stockholders.  Lehigh  Iron  Com- 
pany's  Estate,  12  C.  C.  257. 

3.  A  foreign  corporation  may  assign 
its  property  in  this  state  for  the  benefit 
of  its  creditors,  although  an  act  of  the 
state  of  its  incorporation  forbids  such  an 
assignment  in  said  state.  Active  Workers 
V.  Sanders,  28  W.  N.  C.  321. 

4.  Stockholders  of  a  joint  stock  com- 
pany may  at  a  meeting  duly  called  and 
held;  direct  the  chairman  and  secretary 
to  make  an  assignment  for  the  benefit  of 
creditors;  such  an  assignment  was  held 
to  be  legal  without  a  formal  authorization 
by  the  board  of  managers;  and  this, 
although  the  by-laws  provided  that  the 
board  of  managers  should  have  entire 
control  of  the  company's  business.  Rod- 
gers  Printing  Co.  v.  Santa  Claus  Co.,  11 
C.  C.  529. 

5.  A  trustee  appointed  under  a  will 
to  carry  on  the  business  of  the  testator 
cannot,  in  the  absence  of  express  author- 
ity, make  an  assignment  for  the  benefit 
of  creditors;  so,  he  cannot  confess  a 
judgment  to  a  creditor  of  the  trust  estate 
so  as  to  give  such  creditor  a  preference 
over  other  creditors  in  the  distribution  of 
the  trust  property;  in  such  a  case  the 
other  creditors  may  file  a  creditor's  bill 
to  compel  the  trustee  and  the  preferred 
creditors  to  account  Woddrop  v.  Weed, 
154  P.  S.  307;  Toung  v.  Weed,  154  P.  S. 
316.  See  Weed^s  Estate,  163  P.  S.  695, 
600. 

n.  Effect  of  an  assignment. 

6.  An  assignment  for  the  benefit  of 
creditors  of  a  corporation  does  not  neces- 
sarily work  a  dissolution.  Conshohocken 
Worsted  Mills,  9  Montg.  23. 


m  Formal  requisites  of  an  assign- 
ment. 

(a)  Delivery  «f  deed. 

7.  The  delivery  of  a  deed  of  assign^ 
ment  for  creditors  is  effective  though  made 
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to  but  one  of  the  assignees  mentioned  in 
the  deed.  Hodenpuhl  v.  Rimes,  160  P.  S. 
466. 

(6)  Recording. 

&  Though  an  assignment  of  a  chose  in 
action  be  in  words  "  for  the  benefit  of  my 
creditors,"  it  is  not  such  an  assignment, 
under  the  act  of  24  March  1818  (Brightly's 
Purdon  142),  as  to  be  void  if  not  re- 
corded, if  the  assignee  be  a  pvirchaser  for 
a  consideration.  Boyd  v.  Smith,  128 
P.  S.  205. 

9.  A  deed  of  assignment  should  not 
only  be  recorded  in  the  coimty  in  which 
the  land  described  is  situated,  but  also  in 
the  coimty  in  which  the  assignor  resides ; 
but  a  deed  not  recorded  in  the  coimty  in 
which  the  assignor  resides  is  valid  as  to 
the  assignor  and  assignee,  and  such  cred- 
itors as  do  not  attack  it  by  proceeding  to 
collect  their  claims,  and  also  against  a 
subsequent  volimtary  assignee.  Dettra  v. 
Bollman,  9  Lane.  1. 

la  A  resident  of  a  foreign  state  can- 
not by  a  writ  of  foreign  attachment  in 
this  state,  obtain  a  preference  over  an 
assignment  for  creditors  of  the  estate  of 
a  citizen  of  another  foreign  state ;  failure 
to  record  the  assignment  in  this  state, 
as  provided  by  the  act  3  May  1856 
(Brightly's  Purdon  143),  will  not  give 
priority  to  such  foreign  attachment,  as 
that  act  was  passed  for  the  protection  of 
domestic  creditors  alone.  Long  v.  Cfird- 
toood,  150  P.  S.  413 ;  affirming  s.  c.  28  W. 
N.'  C.  299;  Wing  v.  Bradner,  162  P.  S. 
72. 

U.  Under  the  act  17  April  1843 
(Brightly's  Purdon  139),  where  an  assign- 
ment is  made  for  certain  creditors,  it 
must  be  recorded  within  thirty  days  or 
it  becomes  void,  and  the  property  inures 
to  the  benefit  of  all  the  creditors.  Dick- 
Mn's  Estate,  166  P.  S.  134 ;  affirming  s.  c. 
40P.L.  J.  411. 

13.  An  assignment  by  a  debtor  to  a 
creditor  of  property  as  security  for  a  debt 
is  not  such  an  assignment  in  trust  as  must 
be  recorded  within  thirty  days  and  is 
'▼alid  without  record,  at  least  so  far  as  it 


concerns  personal  property.    Bandy's  Es- 
tate, 167  P.  S.  662 ;  s.  c.  36  W.  N.  C.  266. 

IV.  Reservations. 

la  The  assignment  containing  a  res- 
ervation of  the  exemption  "in  either 
real  or  personal  property,"  a  claim  can- 
not be  made  therefor  before  an  auditor, 
appointed  to  distribute  the  proceeds  of 
real  estate,  without  a  previous  demand 
for  an  appraisement  and  an  election  of 
property  by  the  assignor.  It  is  not  the 
duty  of  the  assignee  to  see  that  the 
appraisement  is  made.  Afflerbach's  Es- 
tate, 7  C.  C.  157. 

14.  If  the  deed  reserves  the  right  to 
claim  exemption,  the  burden  of  proving 
due  diligence  cannot  be  placed  upon  the 
assignor.  Larkin's  Estate,  132  P.  S.  654 ; 
afarming  s.  c.  4  Del.  133. 

15.  Notice  of  the  claim  of  exemption 
at  the  time  of  appraisement  can  be 
established  by  the  acts  and  declarations 
of  the  assignee.    Ibid. 

16.  An  assignor  who  equivocates  or 
dissembles  and  denies  the  ownership  of 
that  which  he  cannot  hide,  forfeits  his 
right  to  the  exemption.  Kreider's  Estate, 
26  W.  N.  C.  313. 

17.  An  assignee  who,  without  an  or- 
der of  court,  pays  over  the  exemption 
claimed  by  the  assignor,  does  so  at  his 
own  risk.    Ibid. 

la  Where  a  judgment-note  recites  that 
it  is  given  for  purchase  money  of  real 
estate,  the  defendant  is  estopped  from 
establishing  his  right  to  the  exemption, 
by  proof  that  part  of  it  was  given  for 
an  individual  debt.  Hawbecker's  Estate, 
6  0.  C.  570. 

19.  The  assignor  for  creditors  is  not 
entitled  to  his  exemption  in  preference 
to  mechanics'  liens.  Mitckd's  Estate,  8 
Lane.  89;  s.  c.  4  Del.  386. 

aa  Where  A.  made  a  deed  of  assign- 
ment for  creditors  which  contained  the 
usual  exemption  clause,  but  he  neg- 
lected to  make  any  claim  for  the  same 
and  his  property  was  sold  and  an 
account  filed  and   the  balance   distrib- 
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nted,  and  thirteen  years  afterwards  the 
principal  of  a  dower  became  payable,  A. 
being  one  of  the  heirs,  and  he  then 
claimed  his  exemption  out  of  his  share 
of  the  fund;  it  was  ?ield,  that  he  was 
conclusiTely  presumed  to  have  waived 
his  exemption.  Khar's  Estate,  6  York 
183. 

2L  Where  an  assignment  for  cred- 
itors was  made  by  husband  and  wife 
and  the  deed  reserved  the  usual  exemp- 
tion, but  before  the  wife  would  sign  the 
deed  she  was  promised  by  the  husband 
that  she  would  receive  the  three  hun- 
dred dollars  and  there  was  no  personal 
property,  but  the  exemption  was  claimed 
out  of  the  real  estate  by  both  husband 
and  wife;  it  was  held,  that  the  auditor 
had  jurisdiction  to  adjudicate  the  proper 
distribution  of  the  fund,  and  the  exemp- 
tion was  awarded  to  the  wife  as  the 
equitable  owner.  Conrad^s  Estate,  9 
Montg.  110. 

22.  An  assignor  for  creditors  who  has 
reserved  his  exemption  in  the  deed  can- 
not claim  it  against  a  first  judgment  con- 
taining a  waiver,  but  he  may  claim  it 
against  a  second  judgment  containing  no 
waiver.    Shade  v.  Magee,  12  Lane.  177. 

23.  An  assignor  for  creditors  who  has 
reserved  his  three  hundred  dollar  exemp- 
tion in  the  deed,  is  not  entitled  to  be  paid 
a  balance  thereof  out  of  the  proceeds  of 
the  sale  of  the  real  estate  although  the 
appraisers  of  his  exemption  so  returned, 
where  it  appears  that  he  did  not  elect  to 
take  such  balance  out  of  the  real  estate 
and  demand  its  appraisement  therefrom 
by  the  appraisers.  /Shade  v.  Magee,  12 
Lane.  177. 

24.  The  reservation  in  an  assignment 
for  creditors  of  the  assignor's  right  to  the 
exemption  must  be  exercised  at  the  time 
of  the  appraisement,  and  if  it  is  not  then 
claimed,  it  will  not  inure  to  the  benefit  of 
a  subsequent  execution  creditor  upon  a 
judgment  with  a  waiver  of  exemption. 
Long  V.  Wtlsm,  16.  C.  C.  68. 

25.  As  to  the  validity  of  reservations, 
see  note  to  Muhr  v.  Pinover,  10  Atlan. 
290. 


V.  Preferences. 

26.  The  payment  by  an  insolvent  sav- 
ings bank  to  some  of  its  depositors  to  the 
exclusion  of  others,  of  a  dividend  of  ten 
per  cent  before  assignment,  is  a  lawful 
preference.  Coopersbiurg  Bank,  4  Del. 
160. 

27.  Preferences  in  a  deed  of  assign- 
ment for  creditors  do  not  render  the  deed 
ineffectual  as  a  general  assignment  Ho- 
denpuhl  v.  Himes,  160  P.  S.  466. 

2&  In  the  distribution  of  an  assigned 
estate,  state,  county,  school  and  road  taxes 
are  not  entitled  to  a  preference  out  of  the 
personal  estate  unless  a  distress  or  an  at- 
tempt to  distrain  has  been  made  by  the 
collector,  and  the  personalty  relinquished 
in  consequence  of  a  promise  made  by  the 
assignee  to  pay  the  taxes  in  case  of  de- 
sistance.  PoUinger's  Estate,  1  York  197. 
See  Bressler's  Appeal,  2  York  67. 

29.  Where  there  is  personal  property 
on  the  premises  assigned,  more  than  suffi- 
cient to  pay  the  taxes  and  the  assignee 
pays  them,  such  payment  will  be  Jteld  to 
be  a  charge  against  the  personal  assets  in 
the  hands  of  the  assignee  for  distribution. 
Landis^s  Estate,  10  Montg.  38. 

30.  Upon  the  distribution  of  an  as- 
signed estate,  in  order  to  entitle  a  person 
to  a  preference  as  a  trust  creditor,  the 
trust  money  must  be  traced  in  some 
specific  property  or  into  some  particular 
fund  or  account  of  the  assignor,  with 
which  the  latter  has  mingled  it.  Frei- 
berg V.  Stoddard,  161  P.  S.  269;  affirming 
8.  c.  7  Kulp  157. 

31.  The  act  26  May  1891  (Brightly's 
Purdon  140),  that  where  a  tenant  makes 
an  assignment,  his  landlord  shall  be  en- 
titled to  receive  one  year's  rent  as  a  pre- 
ferred claim  out  of  the  proceeds  of  sale 
of  goods  liable  to  distress  on  the  prem- 
ises, is  not  retroactive.  Glazier's  Estate, 
33  W.  N.  C.  310. 

32.  Claims  for  wages  against  a  finn 
rendered  after  an  individual  assigmnenfe. 
by  a  member,  are  invalid  as  against  th« 
assigned  estate  of  the  latter.  Fb^» 
Appeal,  11  Atlan.  228. 


2936 


Digitized  by 


Google 


5873 


ASSIGNMENT   FOR  CREDITORS,  V.-VIL 


5874 


S3.  A  claim  for  wages  is  not  entitled 
to  preference  unless  the  labor  was  in  and 
about  the  business  of  the  assignor,  or  the 
property  from  the  sale  of  which  the  fond 
arises.     ChOd^a  Estate,  135  P.  S.  214 

34.  Upon  an  assignment  for  creditors 
in  order  to  give  preference  to  wages 
daims,  it  was  heid,  under  the  acts  9 
April  1872,  13  June  1883  and  3  June 
1887  (since  further  amended  by  the  act 
12  May  1891,  Brightly's  Purdon  2074), 
that  the  claim  filed  must  set  forth  the 
amount  of  wages  due  and  preferred ;  the 
character  of  the  services,  and  that 
the  same  were  rendered  in  and  about  the 
bosiness  carried  on ;  that  the  labor  was 
done  within  six  months;  so  the  process 
must  be  sufficiently  set  out  and  described, 
and  the  claimant  must  set  forth  that  his 
claim  is  a  lien  on  the  specific  property 
levied  on  or  assigned.  As  to  such  per- 
sons not  engaged  in  the  operations  men- 
tioned in  the  first  section  of  the  latter 
acts,  the  act  22  April  1864  (Brightly's 
Purdon  140),  allowing  the  preference  of 
one  hundred  dollars,  is  still  in  force. 
PmiTa  Estate,  148  P.  S.  121. 

35.  Upon  the  distribution  of  the  pro- 
ceeds of  real  estate  assigned  for  creditors, 
no  claim  for  wages  is  entitled  to  prefer- 
ence unless  it  has  been  filed  in  the  pro- 
thonotary's  office  within  three  months 
after  the  same  became  due  and  owing. 
This  proviso  was  originally  contained  in 
the  act  7  April  1872,  but  was  repealed  by 
the  act  8  May  1874,  and  again  re^nacted 
by  the  act  13  June  1883,  which  •  re-enact- 
ment was  held  to  be  in  conflict  with  arti- 
cle III,  sec.  6,  of  the  constitution,  and  the 
act  3  June  1887  was  field  to  repeal  the 
act  8  May  1874  by  implication.  Brown's 
Estate,  152  P.  S.  401.  The  proviso  was 
again  re-enacted  by  the  act  12  Alay  1891 
(Brightly's  Purdon  2075). 

36.  Upon  an  assignment  for  creditors 
a  preference  for  wages  may  be  claimed 
out  of  the  proceeds  of  any  personal  prop- 
erty, and  not  merely  out  of  the  proceeds 
of  that  connected  with  the  manufactory ; 
wages  claimants  are  entitled  to  a  dividend 
aa  common   creditors    upon  the  whole 


amount  of  their  claims  without  regard  to 
their  preference  for  wages.  Evawfs  Es- 
tate, 1  York  176. 

37.  Under  the  act  22  April  1864 
(Brightly's  Purdon  140),  it  was  hdd,  that 
wages  were  subordinate  to  prior  liens  on 
real  estate.  PoUinger's  Estate,  1  York 
197.     See  Bressler's  Appeal,  2  York  57. 

3a  A  claim  against  an  assigned  estate 
for  labor  as  a  farm  hand  on  the  assignor's 
farm,  is  not  entitled  to  a  preference  over 
the  assignor's  claim  to  his  three  hundred 
dollar  exemption.  Jarrei£s  Estate,  8 
Lane.  131. 

39.  Where  a  shoemaker  employs  from 
six  to  ten  journeymen  and  his  principal 
business  is  making  shoes  to  order,  the 
w^es  of  his  journeymen  are  preferred. 
Allen's  Estate,  40  P.  L.  J.  81. 

40.  Upon  a  sale  of  personal  property 
by  an  assignee  for  creditors,  labor  claim- 
ants  are  not  required  to  give  the  assignee 
notice  of  their  claim,  they  are  simply  re- 
quired to  prove  their  right  to  preference 
before  the  auditor  appointed  to  distribute 
the  fund.  McCleaster's  Estate,  16  C.  C. 
121. 

VI.  Inventory  and  appraisement. 

41.  Where  the  general  inventory  and 
the  appraisement  of  the  exemption  both 
contain  articles  belonging  to  the  separate 
estate  of  the  wife  which  was  reserved  in 
the  deed  of  assignment,  the  court  will 
set  aside  the  inventory  and  appraisement. 
Helm's  Estate,  8  Lane.  243. 

4S.  Mining  leaseholds  and  manufactur- 
ing plants  should  be  appraised  at  the 
price  which  they  would  probably  bring 
at  a  fair  sale,  and  not  at  a  value  which 
they  probably  would  have  if  operated 
■mtii  great  skill  and  large  capital.  Pow- 
er's Estate,  163  P.  S.  349. 

Vn.  Assignments  by  partners. 

43.  One  partner,  during  the  temporary 
absence  from  the  city  of  his  co-partner, 
cannot  make  a  valid  assignment  of  the 
firm's  property  for  the  benefit  of  creditors. 
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The  evidence  of  the  other  partner's  ratifi- 
cation was  insuflBcient.  Stockham  v.  Wells, 
25  W.  N.  C.  84. 

44.  The  assignee  for  creditors  of  a 
firm,  consisting  of  three  members,  is 
bound  by  a  previous  assignment  and 
preference  of  certain  book  accounts  to  a 
creditor,  signed  but  by  two  members  of 
the  firm.    SweigarCs  Estate,  6  Lane.  185. 

45.  Where  H.  and  C.  not  being  insol- 
vent formed  a  corporation  to  which  they 
transferred  all  their  property,  and  re- 
ceived therefor  substantially  all  the  cor- 
porate stock,  and  the  business  of  the 
corporation  was  afterwards  continued  in 
the  name  of  H.  and  C.  and  incurring  a 
large  indebtedness  became  insolvent,  and 
the  partners  after  securing  certain  cred- 
itors by  assignments  of  stock  made  an 
assignment  for  creditors,  and  unpreferred 
creditors  subsequently  levied  upon  the 
property  of  the  partnership ;  it  was  hdd, 
that  the  preference  for  their  bona  fde 
creditors  was  not  unlawful,  as  to  those  not 
preferred,  and  the  latter  were  without 
legal  right  to  levy  upon  the  corporate 
assets  as  the  property  of  the  partnership. 
Coaldale  CoaL  Co.  v.  National  State  Bank 
of  Camden,  142  P.  S.  288. 

46.  Upon  an  assignment  for  creditors 
by  a  joint  stock  company,  a  member  of 
the  company  may  claim  as  a  creditor,  and 
is  entitled  to  receive  his  pro  rata  share  of 
the  fund  with  the  other  creditors.  Oldbe 
Refining  Co.'s  Estate,  161  P.  S.  658. 

47.  One  partner  cannot  make  a  valid 
assignment  for  creditors  of  all  the  firm 
property  without  the  consent  of  the  other 
member  of  the  firm.  Cleaver  v.  Brenzd, 
1  York  156. 

4a  One  member  of  a  partnership  can- 
not make  an  assignment  for  creditors 
without  the  authority  or  consent  of  the 
other  member ;  but  if  such  an  assignment 
be  made,  it  will  be  held  good  as  against 
subsequent  execution  creditors  of  the  firm 
unless  the  other  partner  dissents.  Hoden- 
puM  V.  Himes,  160  P.  S.  466. 

49.  Upon  the  distribution  of  the  as- 
signed estate  of  a  firm,  where  there  are 
partnership  and  separate  creditors  and 


partnership  and  separate  assets,  each 
class  has  priority  upon  its  respective 
estate;  where  a  person  has  a  judgment 
gainst  a  partnership  and  also  a  separate 
judgment  against  the  individual  partners 
for  the  same  debt,  he  is  entitled  to  a  divi- 
dend on  each  judgment  out  of  its  respec- 
tive estate.  Jamison's  Estate,  163  P.  S. 
143 ;  reversing  s.  c.  3  Dist.  Rep.  217. 

50.  Where  a  firm  of  bankers  made  an 
assignment  for  creditors  and  they  had  on 
deposit  a  large  amount  of  money  belong- 
ing to  a  county,  and  prior  to  their  assign- 
ment they  had  cashed  for  their  customers 
a  large  number  of  warrants  drawn  upon 
the  county  treasurer,  a  number  of  which 
were  delivered  as  collateral  security  for 
a  debt  due  by  the  bank,  which  was  sub- 
sequently paid  by  the  sale  of  its  real 
estate ;  it  was  ?ield,  that  the  county  was 
entitled  to  have  the  warrants  surrendered 
and  a  charge  entered  for  their  amount  in 
the  account  of  the  covmty  treasurer  with 
the  firm.  Crawford  County  v.  Merchants? 
National  Bank,  164  P.  S.  109. 

51.  Where  a  firm  made  an  assignment 
for  creditors  and  such  assignment  in- 
cluded only  one  tract  of  land,  but  one  of 
the  partners  owned  other  land  and  the 
assignee  filed  a  petition  to  sell  the  land 
free  of  liens  under  the  act  17  February 
1876  (Brightly's  Purdon  140);  it  was 
held,  that  such  an  order  would  be  made 
even  though  there  was  but  one  tract  of 
land  included  in  the  assignment.  WU^a 
Estate,  42  P.  L.  J.  327. 

Vm.  What  passes  by  an  assign- 
ment. 

52.  An  assignment  for  creditors  here, 
passes  title  to  personal  property  in  an- 
other state,  and  a  creditor  who  has  sub- 
sequently issued  a  foreign  attachment 
in  another  state  will  be  enjoined  from 
levying  an  execution  thereon  upon  the 
assignor's  property  there.  MacDonald  v. 
Furbush,  26  W.  N.  C.  120. 

53.  A  dower  interest  of  the  assignor 
was  held  not  to  pass  by  a  general  assign- 
ment,  where   it   was   shown   that   the 
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assignor  signed  the  deed  upon  the  faith 
of  a  parol  contemporaneous  agreement 
that  it  was  not  to  be  included  in  the 
assignment  Wanner  v.  Landia,  137  P.  S. 
61 ;  8.  c.  26  W.  N.  C.  629;  7  Lane.  386. 

94.  Where  A  assigned  to  his  brother  B 
Ms  share  of  his  mother's  dower  charged 
upon  the  lands  of  his  deceased  father, 
but  such  assignment  was  not  put  on 
record,  and  B  afterwards  made  an  assign- 
ment for  creditors,  and  the  assignee  sold 
B's  interest  in  the  dower  at  public  sale 
and  the  transfer  from  A  to  B  was  found 
after  the  widow  died;  it  was  held,  that 
A's  share  in  the  dower  had  not  passed  by 
the  sale  and  should  be  awarded  to  the 
assignee.    Huber'a  Estate,  9  Lane.  153. 

55.  Where  a  married  woman  and  one 
of  several  heirs  joined  with  the  other 
heirs  in  a  conveyance  to  her  husband  of 
part  of  the  real  estate  of  her  father,  and 
took  as  consideration  therefor  a  judg- 
ment note  for  the  purchase  money  and 
her  husband  did  not  join  in  the  deed ;  it 
was  held,  that  the  failure  of  the  husband 
to  join  in  the  deed  rendered  it  absolutely 
void  and  of  no  effect,  and  that  her  estate 
in  the  land  remained  in  her,  and  no  in- 
terest of  hers  having  passed  by  the  deed 
to  her  husband,  it  did  not  pass  by  his 
subsequent  assignment  for  creditors,  and 
she  had  no  claim  under  the  judgment 
note  to  any  part  of  the  proceeds  of  the 
sale  of  the  land  by  her  husband's  assignee. 
Ruby's  Estate,  6  York  149. 

56.  Where  a  bank  made  an  assignment 
for  creditors  and  it  held  money  of  a  trust 
estate  as  a  trustee ;  it  was  held,  that  upon 
the  execution  of  the  assignment  the 
powers  and  duties  of  its  ofl&cers  over  its 
property  and  effects  passed  to  the  as- 
signee, and  that  an  attachment  would  not 
be  granted  against  such  officers  to  compel 
the  payment  of  such  trust  estate;  nor 
against  the  assignee  pending  the  audit  of 
his  accotmt.  Paim'a  Estate,  3  Dist.  Rep. 
4d6. 

57.  Where  testatrix  dc^sed  and  be- 
queathed the  residue  of  her  property,  real 
and  personal,  to  her  executor  in  trust  to 
he  divided  among  her  children,  giving 


her  executor  the  right  to  allow  her  hus- 
band and  children  the  free  use  and  dis- 
posal of  the  personal  property,  with  the 
free  use  and  occupation  of  the  family 
residence  until  all  her  children  should 
arrive  at  the  age  of  twenty-one  years,  and 
directed  her  executor  to  pay  to  her  hus- 
band all  of  the  income  until  all  her 
children  had  arrived  at  the  age  of  twenty- 
one  years,  the  said  income  to  be  disposed 
of  by  him  at  his  own  discretion,  with  the 
hope  and  belief  that  he  would  use  the 
same  in  such  a  manner  as  would  be  ad- 
vantageous to  their  children,  and  the 
husband  subsequently  made  an  assign- 
ment for  creditors ;  it  was  held,  that  he 
took  no  beneficial  interest  in  such  in- 
come, and  that  the  same  did  not  pass 
to  his  assignee  xinder  the  assignment. 
Slemmm's  Estate,  42  P.  L.  J.  167. 

sa  Where  an  assignee  for  creditors 
leased  land  to  a  tenant  on  shares,  and  the 
land  was  afterwards  sold  under  a  judg- 
ment entered  prior  to  the  assignment,  and 
on  the  day  of  the  sheriff's  sale,  the  tenant 
cut  and  gathered  six-sevenths  of  a  crop 
of  com  which  had  been  planted  after  the 
assignment,  and  afterwards  cut  the  other 
seventh;  it  was  held,  that  the  sheriff's 
vendee  was  entitled  to  the  whole  crop  of 
com.    Hoover  v.  Hoover,  10  C.  C.  663. 

59.  The  franchises  of  a  manufacturing 
corporation  do  not  pass  under  a  general 
assignment  for  its  creditors,  and  there  is 
no  authority  in  the  court  to  order  the  as- 
signee to  sell  its  franchises  with  the  other 
property  of  the  corporation.  Lehigh  Iron 
Co.' a  Estate,  12  C.  C.  267. 

6a  Where  a  levy  is  made  under  an 
execution  before  an  assignment  for  cred- 
itors, the  goods  levied  upon  are  no  part 
of  the  assigned  estate,  but  are  a  satis- 
faction pro  tanto  of  the  judgment,  and 
upon  a  distribution  of  the  assigned  estate, 
the  judgment  creditor  is  only  entitled  to 
a  dividend  on  the  balance  of  his  judg- 
ment. Wetzler's  Estate,  12  Lane.  187; 
8.  c.  6  Del.  161. 

61.  The  delivery  of  a  deed  of  assign- 
ment to  the  recorder  of  deeds  gives  prior 
title  to  the  assignees  as  against  an  exe- 
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cution  placed  in  the  handa  of  the  sheriff 
lat^r  in  the  same  day.  Hotlenputd  v. 
Uime»,  tCM  P.  S.  ATA.  ' 

OX.  Wliere  exerution  is  issued  and  at 
a  later  hour  on  the  same  day  an  assign- 
ment for  cre<litor8  is  delivered  to  the  as- 
signee, the  execution  becomes  a  lien  on 
all  the  personal  property  of  the  debtor 
tintil  the  following  return  day,  but  the 
lien  then  expires  unless  an  actual  levy  is 
made  in  the  intervaL  Braden's  Estate, 
1C5  P.  S.  184. 

63.  A  mere  formal  levy  by  a  sheriff 
without  having  the  property  in  his 
power  or  view,  is  void  as  against  an 
assignment  for  the  benefit  of  creditors. 
McC'leaster'8  Estate,  15  C.  C.  121. 

64.  Where  an  execution  reaches  the 
sheriff's  hands  after  an  assignment  for 
creditors  has  been  recorded,  it  is  no  lien 
on  the  goods  covered  by  the  assignment. 
Plank's  Estate,  10  Lane.  201. 

65.  Upon  a  contest  between  an  exe- 
cution creditor  and  the  assignee  for 
creditors  of  the  defendant,  the  title 
to  the  property  cannot  be  determined 
upon  a  rule  to  show  cause  why  the 
execution  should  not  be  stayed.  Oswego 
River  Pulp  Co.  v.  Delaware  Water  Gap 
Pulp  Co.,  10  C.  C.  312. 

66.  Where,  at  the  time  of  the  delivery 
of  an  assignment  for  creditors,  the  stock 
of  the  assignor  had  been  levied  on  by 
virtue  of  several  executions  against  the 
assignor,  and  the  sheriff  delivered  the 
goods  to  the  assignee,  under  an  agree- 
ment, to  be  by  him  sold  and  the  proceeds 
applied  to  the  satisfaction  of  the  several 
executions  according  to  the  order  of  pri- 
ority of  lien;  it  was  held,  that  the  prior 
right  of  the  first  execution  creditor  could 
not  be  defeated  on  the  ground  that  his 
execution  was  prematurely  issued;  such 
an  irregularity  can  only  be  taken  advan- 
tage of  by  the  defendant  Hanika's  Es- 
tate, 138  P.  S.  330. 

67.  Wliere  the  personal  property  as- 
signed had  been  levied  on  prior  to  the 
assignment  and  by  agreement  with  the 
execution  creditors  and  sheriff,  the  as- 
signee   took    charge  of    the  goods  and 
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made  sale  of  the  same  as  the  sheriff's 
agent  and  accounted  to  the  sheriff  for 
the  proceeds,  which  were  insufficient  to 
satisfy  the  execution;  it  was  held,  that 
unsecured  creditors  had  no  standing  to 
except  to  the  assignee's  account  for  clerk 
hire  and  expenses  in  converting  the  goods 
into  money;  and  the  fact  that  an  exe- 
cution creditor  whose  execution  was  left 
unsatisfied  issued  an  alias  writ  and  levied 
on  the  real  estate,  was  not  to  be  treated 
as  an  abandonment  of  his  right  to  re- 
ceive payment  out  of  the  proceeds  of  the 
goods  sold.  Mathews'a  Estate,  144  P.  S. 
139. 

6a  Where  an  execution  was  issued  the 
day  before  an  assignment  for  creditors; 
it  was  Jield,  that  the  sheriff  might  allow 
the  assignee  to  take  charge  of  and  seU 
the  personal  property,  the  proceeds  to 
be  applied  to  the  payment  of  the  judg- 
ment ;  where  the  property  was  kept  and 
\ised  on  the  farm  for  eleven  months  be- 
fore it  was  sold  and  the  proceeds  were 
not  given  to  the  sheriff  but  to  the  judg- 
ment creditor,  but  the  assignee  appraised 
it  and  charged  himself  with  it,  such 
charge  and  credit  were  both  stricken  off 
on  a  restatement  of  the  account  by  the 
auditor.    PlanJ^s  Estate,  10  Lane.  201. 

69.  Where  a  judgment  creditor  issued 
an  execution  before  the  assignment  and 
the  sheriff  allowed  the  assignee  to  sell, 
but  such  sale  did  not  take  place  for 
eleven  months;  it  was  held,  that  the 
judgment  creditor  was  not  entitled  to 
recover  from  the  estate  for  the  use  of 
the  property  by  the  assignor  during  the 
eleven  months.  PlanJ^s  Estate,  10  Lane. 
201. 

70.  Where  an  execution  has  priority 
to  an  assignment  for  creditors,  it  may  be 
agreed  between  the  assignee,  the  execu- 
tion creditors  and  the  sheriff  that  the 
assignee  shall  sell  the  property  levied 
upon  and  turn  over  the  proceeds  to  the 
sheriff;  in  such  a  case  the  assignee  be- 
comes the  agent  of  the  sheriff  and  a 
notice  by  the  landlord  of  the  assignor, 
under  the  act  16  June  1836  (Brightly's 
Piirdon  842),  is  equivalent  to  a  notice 
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n  die  sherifL  Leidkh'a  EsUxte,  161  P. 
liSL 

Q.  Title  by  assignment. 

n.  A  leconveyance  to  the  assignor  by 
tk  assignee  being  vltra  vires,  title  to  as- 
iigned  property  remains  in  the  assignee 
icd  liis  successor  in  office.  Golden  v. 
Moigrove,  3  East  316. 

72.  Where  proof  of  an  assignment  for 
creditos  in  a  foreign  state  consisted  of  a 
certified  copy  of  the  act  and  warrant  of 
(oafinnation  of  the  trustee  of  the  seques- 
Xied  estate,  showing  that  the  trustee  had 
pover  to  recover  the  effects  of  the  estate, 
and  the  certificate  of  the  consul  that  the 
jctmd  warrant  was  evidence  of  the  title 
of  the  trustee  to  the  property  wherever 
sitnate,  and  such  proof  was  admitted  by 
igreement  of  counsel,  it  was  not  error  to 
refuse  to  strike  it  out  Long  v.  Girdwood, 
ISO  P.  S.  413 ;  affirming  s.  c.  28  W.  N.  C. 
299. 

71  Where  the  wife  of  one  of  the  as- 
agnors  for  creditors  joined  in  the  deed 
of  assignment  upon  the  representation  of 
her  husband,  that  the  debts  of  his  firm 
amounted  to  only  two  hundred  and  fifty 
thoasand  dollars,  whereas  they  in  fact 
oceeded  six  hundred  thousand  dollars, 
ad  that  if  she  joined  in  the  deed  she 
vould  save  to  her  husband  and  her  son 
^  business,  which  in  point  of  fact  was 
intnie,  the  court  enjoined  the  assignee 
from  selling  the  wife's  real  estate.  Ftem- 
»gy.0gden,152  P.  S.  419. 

H  Where  a  bank  has  agreed  to  dis- 
Mont  a  note,  and  discovers  before  it  has 
I*id  the  money  that  the  borrower  is  in- 
•ohent,  it  may  tender  back  the  note 
pna.  for  discount  and  refuse  payment  to 
*he  borrower ;  the  latter's  assignee  for 
OBditots  has  no  superior  rights  to  the 
bomrvrer  himself.  Warner  v.  Hare,  154 
P.  8. 548. 

^  If  an  assignment  be  clearly  fraud- 
ulent and  coUusive,  the  assignee  may  be 
removed  and  the  assignment  itself  var 
'i'ed  and  declared  void  on  a  creditor's 
Wli  but  this  can  only  be  done  by  a  bill 


filed  in  the  court  having  jurisdiction  over 
the  assignment.  Artman  v.  Giles,  165 
P.  S.  409. 

76.  "Where  an  executor  renounces  his 
right  to  commissions,  his  assignees  for 
creditors  cannot  claim  them,  and  it  seems 
that  such  a  right  is  not  assignable  for 
creditors,  as  against  public  policy.  Mulli- 
gan's Estate,  157  P.  S.  98.  See  s.  c.  12  C. 
C.  166. 

77.  Where  property  is  devised  under  a 
spendthrift  trust  in  favor  of  a  son,  and 
the  trust  estate  still  remains  in  the  pos- 
session of  the  trustee,  a  general  assign- 
ment by  the  son  for  the  benefit  of  his 
creditors  will  not  pass  his  interest  in  the 
trust  estate.  Barker's  Estate,  159  P.  S. 
518;  affirming  s.  c.  13  C.  C.  419. 

7a  Where  the  agent  of  a  short  term 
order  had  paid  back  money  received  for 
dues  after  he  had  notice  tiiat  the  order 
had  made  an  assignment  for  creditors; 
it  was  held,  that  he  might  be  compelled 
to  pay  the  same  amount  to  the  assignee. 
Active  Workers  v.  Sanders,  28  W.  N.  C. 
321. 

79.  Where  an  assignee  for  creditors 
disclaims  any  title  to  the  property  in 
question,  the  creditors  cannot  use  his 
name  as  plaintiff  for  their  use  in  an  ac- 
tion of  ejectment  without  first  establish- 
ing the  title  in  the  assignee.  Guarantee 
Trust  Co.  V.  Powel,  29  W.  N.  0.  571. 

80.  The  failure  of  an  assignee  for  cred- 
itors to  include  in  his  inventory  a  re- 
mainder interest  of  the  assignor  in  the 
principal  of  a  dower,  was  held  not  to 
operate  as  a  waiver  of  his  claim  nor  as  a 
reinvestiture  in  the  assignor,  so  as  to  en- 
able a  judgment  creditor  after  the  death 
of  the  widow  to  attach  such  interest  in 
the  hands  of  the  owner  of  the  land- 
Bloom  V.  MUler,  11  C.  C.  620. 

81.  Where  an  assignee  for  creditors 
realizes  on  the  original  property,  he  is  a 
trustee  for  the  benefit  of  creditors,  whose 
rights  to  the  fund  cannot  be  taken  away 
by  any  subsequent  legislation  unless  the 
act  be  made  retroactive.  Allen's  Estate, 
40  P.  L.  J.  81. 

82.  Where  a  creditor  conducted  pro- 
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ceedings  for  an  account  against  an  as- 
signee and  was  held  by  his  acts  to  be 
estopped  from  setting  up  or  enforcing 
the  assignment,  it  was  held  that  he  could 
not  afterwards  in  another  proceeding  es- 
tablish a  trust  between  himself  and  the 
assignee  as  regards  the  same  property. 
Bobb  V.  Van  Horn,  150  P.  S.  608.  See 
Crans'a  Appeal,  9  Atlan.  282. 

Z.  Rights  and  remedies  of 
assignees. 

83.  Equity  has  jurisdiction  of  a  bill 
by  the  assignee  of  an  insolvent  bank 
against  the  president  and  others,  charging 
that  the  defendants  had  withdrawn  large 
sums  and  used  them  in  gambling  in  oil, 
on  the  ground  that  the  remedy  at  law, 
involving  the  consideration  of  a  mass 
of  complicated  accounts,  would  be  inade- 
quate. Warner  v.  McMullin,  131  P.  S. 
370. 

84.  A  bill  by  an  assignee  for  creditors, 
for  the  sale  of  stocks  and  accounts, 
against  one  who  had  received  certain 
notes  from  the  assignor  for  speculation 
was  properly  disposed  of  by  final  decree 
after  report  of  the  master  on  its  merits. 
Evans  v.  Goodwin,  132  P.  S.  136;  affirm- 
ing 8.  0.  46  L.  1. 168. 

85.  Upon  the  assignment  by  a  corporar 
tion  for  the  benefit  of  creditors,  the  stat- 
ute of  limitations  begins  to  run  upon  a 
subscription  to  the  stock  thereof,  from 
the  date  of  such  assigimient;  not  from 
the  time  of  a  call.  FranMin  Savings 
Bank  v.  Bridges,  8  Atlan.  611. 

86.  In  a  suit  by  an  assignee  for  cred- 
itors against  a  bank  to  recover  the  as- 
signor's deposit,  the  defendant  may 
set  off  commercial  paper  obtained  by  it 
as  endorsee,  whether  for  collection  or  as 
owner,  before  the  assignment.  Penn 
Bank  v.  Farmer^  Deposit  Nat.  Bank,  130 
P.  S.  209. 

87.  The  validity  of  a  judgment  held  by 
the  assignee  against  the  assigned  estate 
was  sustained  in  Foafs  Appeal,  11  Atlan. 
228. 

aa  If  it  appears  on  the'  settlement  of 


the  account  of  an  assignee  of  a  partner- 
ship for  the  benefit  of  creditors,  that 
there  is  a  balance  due  for  debts  paid  in 
excess  of  the  assets,  the  balance  may  be 
recovered  by  the  assignee  in  assumpsit 
against  the  firm.  Bittner  v.  Hartman, 
139  P.  S.  632;  affirming  s.  c.  2  Northam. 
248. 

89.  But  such  a  suit  will  not  lie  if  it 
appears  that  the  excess  of  debts  was 
actually  paid  by  one  of  the  partners,  and 
that  the  suit  was  brought  for  his  benefit. 
Ibid. 

sa  Upon  the  assignment  of  a  watch 
company  the  court  has  no  legal  authority 
to  empower  the  assignee  to  complete  the 
watch  works  or  movements  then  in  proc- 
ess of  manufacture.  Keystone  Standard 
Watch  Co.'s  Estate,  8  Lane.  43. 

91.  An  assignee  is  entitled  to  select  his 
own  counsel,'  and  if  other  parties  are  not 
satisfied  they  must  employ  counsel  for 
themselves.  Comm'th  v.  Order  of  Vesta, 
156  P.  S.  631;  reversing  s.  c.  12  C.  C. 
481. 

92.  An  assignee  for  creditors  has  no 
standing  to  plead  duress  of  his  assignor 
for  the  purpose  of  setting  aside  an  other- 
wise legitimate  transfer  of  property  made 
by  the  assignor  to  pay  an  honest  debt. 
Phillips  V.  Henry,  160  P.  S.  24;  affirming 
s.  c.  10  Montg.  9. 

93.  An  assignee  for  creditors  has  no 
standing  to  file  a  bill  to  compel  a  re- 
conveyance of  property  alleged  to  have 
been  fraudulently  conveyed  by  his  as- 
signor immediately  before  the  assign- 
ment; he  is  a  representative  of  the 
assignor  and  is  bound  by  his  acts.  Jor- 
dan V.  Mosser,  9  C.  C.  326. 

94.  Where  an  assignment  for  creditors 
was  made  to  a  creditor,  and  at  the  sale  of 
the  assigned  property  the  assignor  pur- 
chased articles  to  the  amount  of  $202.08, 
and  he  was  employed  by  the  assignee  to 
manage  the  estate  and  claimed  $298.24 
as  compensation  for  his  services,  and  he 
presented  his  claim  to  the  assignee,  and 
they  agreed  in  writing  that  the  assignor's 
claim  should  not  be  objected  to  by  the 
assignee  before  the  auditor,  but  that  the 
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assignee  should  retain  $202.08  in  pay-     in  his  hands,  pending  exceptions  to  the 
ment  of  himself  as  assitmee,  and  nav  the     auditor's  rcDort  on  his  account.     Comm'th 


ment  of  himself  as  assignee,  and  pay  the 
balance  to  the  assignor ;  it  was  held,  that 
aach  agreement  did  not  estop  the  assignee 
from  retaining  the  balance  as  part  pay- 
ment of  his  individual  claim  against  the 
assignor.     Strickhouaer'a  Estate,  2  York 

95.  An  assignee  for  creditors  may 
agree  with  his  assignor  that  the  latter 
shall  remain  on  and  conduct  a  farm 
covered  by  the  assignment,  the  assignee 
to  receive  the  proceeds  and  to  pay  the 
store  and  butcher  bills  of  the  assignor; 
the  court  refused  to  surcharge  the  as- 
signee with  the  store  and  butcher  bills  so 
paid,  although  the  proceeds  of  the  farm 
did  not  equal  the  amoxmt  of  the  bills. 
mank'a  EsUOe,  10  Lane.  201. 

96.  An  assignee  for  creditors  has 
merely  the  rights  of  his  debtoi; ;  a  bill 
does  not  lie  by  him  to  avoid  a  previous 
fraudulent  transfer  of  the  debtor's  prop- 
erty.   Horlacher  v.  Bertolet,  12  Lane.  17. 

97.  In  a  proceeding  by  foreign  attach- 
ment, the  assignee  for  creditors  of  the 
defendant  will  not  be  permitted  to  inter- 
vene and  defend  the  suit ;  his  rights  may 
be  worked  out  by  means  of  a  notice  to 
the  garnishees  setting  forth  the  particu- 
lars of  his  title.  Elberman  v.  Bloom,  10 
C.  C.  413. 

9a  A  bill  by  an  assignee  for  the  cred- 
itors of  a  corporation  to  enforce  the 
individual  liability  of  stockholders,  is 
not  a  proceeding  ancillary  to  the  assign- 
ment, and  in  Philadelphia  county  should 
be  docketed  and  treated  as  an  original 
cause.    SmUh  v.  IMl,  34  W.  N.  C.  126. 

99.  Where  an  assignee  charges  himself 
with  the  proceeds  of  the  sale  of  real 
estate,  he  will  he  allowed  a  credit  for  the 
payment  of  a  city  cl^m  for  paving  done 
in  front  of  the  property  before  the  exe- 
cution of  the  assignment.  Schofidd's 
Ettate,  167  P.  fi.  479;  afarming  s.  c.  15 
C.  C.  70. 

XI.  Liabilities  of  assignees. 

loa  An  assignee  for  creditors  will  not 
be  charged  with  interest  on  the  balance 


auditor's  report  on  his  account.     Comm'th 
V.  Anstett,  2  Northam.  192. 

101.  An  assignee  will  be  surcharged 
with  moneys  collected  from  the  assignor 
by  execution  from  a  conditional  judgment 
on  which  there  was  nothing  due ;  the  sale 
being  suffered  by  the  assignor  under  an 
agreement  that  the  amount  should  be  for 
his  use.    Stark's  Appeal,  128  P.  S.  545. 

102.  An  assignee  for  the  benefit  of 
specific  creditors,  who  pays  a  subsequent 
assignee  of  one  of  his  assignors,  money 
to  release  her  title,  is  not  entitled  to  a 
credit  for  the  same  in  his  account  Howe 
V.  Short,  135  P.  S.  379. 

103.  An  assignee  who  sells  the  person- 
alty on  credit  and  without  taking  per- 
sonal security  therefor,  does  so  at  his 
own  risk  and  is  not  entitled  to  credit  for 
a  loss  resulting  therefrom.  McKesson'a 
Estate,  142  P.  S.  638. 

10*.  An  assignee  may  permit  the  as- 
signor to  occupy  a  part  of  the  premises 
until  sale,  without  being  surcharged  with 
the  rent  or  value  of  the  crops.  Brene- 
man's  Estate,  150  P.  S.  494;  affirming 
s.  c.  9  Lane.  129. 

105.  Where  an  assignee  for  creditors 
made  certain  payments  and  conveyances 
with  the  consent  of  all  the  creditors,  and 
upon  the  filing  of  his  account  he  was 
allowed  credit  for  the  same ;  it  was  kdA, 
on  the  filing  of  a  second  account  that  the 
assignee  would  not  be  surcharged  with 
such  payments  and  conveyances  upon  the 
application  of  a  creditor  who  had  been 
represented  by  counsel  at  the  first  audit, 
and  had  actively  participated  in  the  meet- 
ing of  the  creditors  leading  to  the  trans- 
fer of  the  property.  PovoeU's  Estate,  163 
P.  S.  349. 

106.  Suit  should  not  be  brought  against 
an  assignee  for  creditors  except  on  an 
account  settled  and  decree  made ;  in  such 
a  suit,  plaintiff  is  not  entitled  to  judg- 
ment for  want  of  an  affidavit  of  defence. 
Boyd  V.  Moir,  7  Montg.  60;  s.  c.  4  DeL 
403. 

107.  The  court  refused  to  compel  an 
assignee  for  creditors  of  a  corporation  to 
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file  an  account,  where  it  appeared  that  his 
accounts  had  been  presented  to  a  meet- 
ing of  the  stockholders  and  directors,  by 
whom  they  had  been  approved  "  without 
filing  in  court  or  audit " ;  and  it  further 
appeared  that  he  had  paid  all  the  debts 
and  still  had  a  balance  in  hand,  and  there 
was  no  charge  of  any  improper  conduct 
or  mismanagement  on  the  part  of  the 
assignee.  Conshohocken  Worsted  MiUa,  9 
Montg.  23. 

loa  An  assignee  must  pay  the  taxes 
against  real  estate  assigned,  whether  as- 
sessed before  or  after  the  assignment. 
PlanVs  Estate,  10  Lane.  201. 

109.  An  assignee  will  not  be  surcharged 
for  depreciation  in  value  for  mere  delay  in 
selling,  where  it  appears  that  such  delay 
was  due  to  a  reasonable  hope  of  realiz- 
ing a  higher  price.  Sckqfield's  Estate,  167 
P.  S.  479 ;  aflirming  s.  c.  15  C.  C.  70. 

110.  After  an  assignee  has  been  dis- 
charged or  removed,  the  assignor  cannot 
maintain  an  action  against  him  for  money 
in  his  hands ;  it  is  the  duty  of  the  court 
to  ascertain  what  is  in  his  hands,  and  by 
its  decree  to  order  him  to  pay  over  to  his 
successor  in  the  trust.  Hirst  v.  Freeman, 
15  C.  C.  180;  8.  c.  35  W.  N.  C.  235. 


Zn.  Remoyal  of  assignees. 

• 

111.  Where  an   assigned    estate    has 

been  greatly  overvalued  by  the  appraisers 
without  the  assignee  being  a  party  to  the 
overvaluation,  it  is  no  ground  for  dis- 
missing the  assignee  that  he  subsequently 
sold  the  property  for  what  it  was  actually 
worth.    PowdVs  Estate,  163  P.  S.  349. 

112.  Under  the  act  14  June  1836,  sec. 
11  (Brightly's  Purdon  2029),  in  a  pro- 
ceeding for  the  dismissal  of  an  assignee 
for  creditors,  the  court  may  appoint  an 
examiner  to  take  testimony,  but  has  not 
authority  to  appoint  a  master  to  report 
upon  the  facts.  PowelVs  Estate,  163  P.  S. 
349. 

113.  Where  an  auditor  has  filed  a 
report  upon  the  accoimt  of  an  assignee 
and  has  fully  considered  the  question  of 
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the  latter's  integrity,  it  seems  that  it  is 
improper  for  the  court  to  entertain  a 
petition  for  the  dismissal  of  the  assignee 
before  acting  upon  the  exceptions  to  the 
auditor's  report  PoweWsEstale,163Y.8. 
349. 

114.  Upon  a  petition  for  the  dismissal 
of  an  assignee,  where  the  court  finds  that 
the  averments  in  the  petitions  are  not 
sustained,  but  also  finds  that  they  were 
not  groundless,  the  costs  will  be  imposed 
upon  the  assigned  estate.  PowdVs  Estate, 
163  P.  S.  349. 

115.  An  officer  of  an  insolvent  corpora- 
tion who  has  been  intimately  associated 
with  the  management  alleged  to  be  fraud- 
ulent, is  not  a  proper  person  for  assignee 
and  will  be  replaced  by  a  receiver;  the 
equity  powers  of  a  court  of  equity  extend 
to  the  removal  of  such  an  assignee. 
FaUey  Y^StockweHl,  12  C.  C.  403. 

Zm.  Allowances  to  assignees. 

116.  The  compensation  of  an  assignee 
depends  upon  the  nature,  character  and 
extent  of  his  services,  rather  than  upon 
any  rate  per  cent.  The  fees  of  counsels 
should  be  the  ordinary  fees  allowed  for 
similar  services.  Fillman's  Estate,  4 
Montg.  137. 

117.  If  an  assignee  claims  a  greater 
rate  of  compensation  than  2^  per  cent  on 
the  proceeds  of  real  estate  and  6  per  cent 
on  personalty,  it  is  incumbent  on  him  to 
show  that  the  amount  and  nature  of  the 
services  entitie  him  to  the  larger  amount 
The  giving  of  a  large  bond  is  a  legiti- 
mate matter  for  consideration  in  fixing 
the  compensation.  Dunlap's  Appeal,  14 
Atlan.  262;  s.  c.  12  Cent  451. 

lia  An  assignee  purchasing  at  his 
own  sale  will  not  be  allowed  extra  com- 
pensation or  counsel  fees  for  protecting 
himself  ias  such  purchtiser  before  the 
auditor.     Rhoad^s  Estata,  4  Montg.  167. 

119.  Where  the  personal  estate  was 
thirty-three  hundred  dollars  and  the  real 
estate  thirty  thousand  dollars,  the  as- 
signee was  allowed  5  per  cent  on  the 
personalty  and  2\  on  the  realty.    BreW" 
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■vr'i  Eilate,  150  P.  S.  494 ;  affirming 
iadLuicl29. 

ua  An  assignee  is  not  entitled  to 
emunisffloiis  upon  an  excessive  orer- 
nlnation  of  the  assigned  estate,  but  only 
iqwi  its  real  value.  PoweU'a  Estate,  163 
P.&M9. 

12L  Where  duties  usually  performed 
bf  an  assignee  personally,  have  been 
delegated  to  lawyers  and  agents,  and 
cmnpeusation  has  been  allowed  for  their 
aerrkes,  the  assignee  cannot  again  charge 
fcr  such  services  as  if  rendered  by  him- 
sel£   PmcelVs  Estate,  163  P.  S.  349. 

122.  Where  an  assignee  claimed  a 
credit  in  a  second  account  for  a  certain 
soffl  because  in  the  first  account  a  credit 
tD  that  amount  had  been  taken  for  com- 
missions and  counsel  fees  in  excess  of 
cash  on  hand ;  it  was  Jield,  that  the  cor- 
lectness  of  such  credits  could  be  con- 
sidered at  the  audit  of  the  second  account 
PoadTs  Estate,  163  P.  S.  349. 

123.  Wliere  an  assignee  was  unneces- 
sarily impeded  and  annoyed  by  the  cred- 
iton  in  settling  the  estate,  he  was  allowed 
a  HHnmission  of  nearly  seven  per  cent 
upon  an  estate  of  a  little  over  five  thou- 
sand dollais.  '  Plml^s  Estate,  10  Lane. 
20L 

lai  Where  an  assignee  gave  his  own 
obligation  for  judgments  against  the  as- 
(ignor,  and  had  them  assigned  to  him, 
>nd  at  the  same  time  he  had  in  his  pos- 
sesdra  as  assignee  the  money  realized 
from  the  sale  of  real  estate  upon  which 
the  judgments  had  been  liened  and  which 
lioB  were  divested  by  such  sale,  but 
mstead  of  paying  himself,  he  assigned 
the  judgments  to  C,  whose  attorney  ap- 
peared before  the  auditor  and  claimed 
commissions  thereon;  it  was  Jield,  that 
the  commissions  must  be  disallowed. 
Sdue$  Estate,  6  York  13. 

nv.  Assignees'  sales. 

12S.  Under  the  act  of  17  February 
18T6  (Brightly's  Purdon  140)  the  court 
lay  order  a  sale  of  real  estate  discharged 
of  liens  and  stay  execution  thereon,  when- 


ever it  is  difficult  to  determine  whether 
the  property  can  be  sold  for  enough  to 
pay  aU  the  liens;  and  this,  though  the 
same  has  been  appraised  at  a  valuation 
exceeding  the  amount  of  the  liens  against 
it     Thompson's  Appeal,  126  P.  S.  467. 

126.  A  sale  of  assigned  real  estate  dis- 
charged of  liens,  with  the  consent  of  lien 
creditors,  but  without  an  order  of  court, 
will  be  enjoined,  and  the  court  will  order 
a  resale.     Glenn  v.  Mickey,  130  P.  S.  586. 

127.  A  sale  of  real  estate  by  an  as- 
signee under  the  act  of  17  February  1876 
(Brightly's  Purdon  140)  discharges  the 
lien  of  unpaid  purchase  money,  which 
can  be  shown  to  have  been  unpaid,  not- 
withstanding a  receipt  iu  full  therefor,  at 
the  foot  of  the  deed  to  the  assignor. 
Xander's  Estate,  7  C.  C.  482;  s.  c.  2 
Northam.  93. 

12a  A  lien  of  owelty  upon  real  estate 
will  not  be  discharged  by  a  sale,  under 
order  of  court,  by  the  assignee  for  the 
benefit  of  creditors  of  the  recognizor, 
where  the  lien  creditor  had  no  notice  of 
the  intention  to  apply  for  the  order  of 
sale.    Dodson's  Estate,  6  C.  C.  617. 

129.  A  joint  stock  company  having 
given  a  mortgage  to  secure  an  indebted- 
ness and  then  made  an  assignment  for 
creditors,  the  court  refused  to  restrain 
the  sale  of  the  property  under  the  mort- 
gage at  the  suit  of  the  assignee.  Fisfier'a 
Appeal,  14  Atlan.  226;  s.  c.  12  Cent  678. 

130.  The  coiui;  refused  to  set  aside  a 
sale  by  the  assignee  of  real  estate,  upon 
the  petition  of  an  unsecured  creditor 
alleging  that  he  would  give  $500  more, 
when  such  additional  bid  would  not  cover 
prior  liens.    Keller's  Estate,  11  Lane.  185. 

131.  A  defaulting  purchaser  at  an  as- 
signee's sale,  if  the  assignee  elects  to 
rescind  and  the  premises  are  resold,  can 
recover  back  the  excess  of  the  money 
paid  by  him  over  and  above  the  deficiency 
in  the  price  at  the  second  sale.  Jacoby 
V.  StetUer,  2  Cent  607. 

132.  It  is  improper  for  an  assignee  to 
sell  property  as  a  whole  for  a  price  less 
than  the  amount  of  the  bids  in  parcels. 
Glenn  v.  Midcey,  130  P.  S.  686. 
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133.  A  mere  agreement  to  purchase  at 
an  assignee's  sale  and  to  hold  in  trust  to 
convey  the  same,  when  paid  the  purchase 
money,  to  the  assignor,  does  not  consti- 
tute a  resulting  trust  Fogd  v.  Schall,  2 
Cent.  630. 

134.  The  sureties  of  an  assignee  for 
the  benefit  of  creditors  are  liable  for  the 
faithful  appropriation  of  proceeds  of  real 
estate ;  and  this,  though  upon  the  sale  of 
the  real  estate  the  assignee  gave  a  new 
bond.  The  latter  was  merely  cumulative. 
Comm'th  V.  An^ett,  2  Northam.  192. 

135.  The  court  refused  to  set  aside  the 
execution  of  a  lien  creditor  and  permit 
the  real  estate  of  the  defendant  to  be  sold 
by  his  assignee.  Evans's  Estate,  7  Lane. 
347. 

136.  The  act  17  February  1876 
(Brightly's  Purdon  141),  authorizing  the 
court  granting  an  order  of  sale  of  as- 
signed real  estate  to  stay  execution  on 
all  liens  that  may  be  divested  by  such 
sales,  covers  executions  on  judgments  as 
to  which,  since  that  act,  stay  of  execu- 
tion has  been  expressly  waived.  Pauley's 
Estate,  149  P.  S.  196.  See  CarVs  Assigtir 
ment,  16  C.  C.  143. 

137.  Under  the  act  17  February  1876 
(Brightly's  Purdon  140),  the  court  may 
grant  an  order  of  sale  of  real  estate 
though  the  aggregate  of  the  liens  some- 
what exceeds  the  appraised  value  of  the 
real  estate;  an  order  that  one-third  of 
the  purchase  money  be  paid  in  cash  and 
the  balance  in  two  payments  at  six  and 
twelve  months  to  be  secured  by  bond  or 
mortgage  at  the  discretion  of  the  as- 
signee, is  not  improper.  Pauley's  Estate, 
149  P.  S.  196. 

13a  Where  the  assignee  put  the  prop- 
erty up  at  public  sale  without  success, 
and  he  afterwards  sold  at  private  sale 
at  less  than  the  appraised  value ;  it  was 
held,  that  the  fact  that  the  purchaser 
resold  at  a  profit  afforded  no  ground 
for  surcharging  the  assignee  with  a 
profit.  Breneman's  Estate,  160  P.  S. 
494;  affirming  s.  c.  9  Lane.  129. 

139.  The  court  will  not  order  a  sale 
of  real  estate  under  the  act  17  February 


1876  (Brightly's  Purdon  140)  by  the 
assignee,  where  the  order  will  merely 
substitute  the  assignee  for  sherifE  with- 
out benefitting  any  one.  Kleckner's  Es- 
tate, 160  P.  S.  619. 

140.  The  purchaser  of  real  estate  at 
an  assignee's  sale  may  decline  to  take 
title  under  the  act  17  February  1876, 
sec.  1  (Brightly's  Purdon  140),  where 
only  fifteen  days'  notice  of  the  sale 
was  given ;  such  a  sale  must  be  reported 
to  and  confirmed  by  the  court,  and  un- 
til thus  confirmed  a  purchaser  is  justi- 
fied in  declining  to  take  the  title. 
Ramsay  v.  Hersker,  163  P.  S.  480. 

la.  Where  a  purchaser  at  the  sale  of 
real  estate  by"  an  assignee  for  creditors 
defaults,  he  cannot  be  held  liable  for 
any  difference  between  the  price  at 
which  he  bought  and  the  price  at  a 
second  sale,  where  the  resale  is  not 
on  the  terms  of  the  first  sale.  Bamsay 
V.  Hersker,  153  P.  S.  480. 

142.  Where,  after  the  filing  of  a  cred- 
itor's bill  to  declare  a  purchaser  at  an 
assignee's  sale  a  trustee  ex  maiejicio  as 
to  a  portion  of  the  purchase  money,  the 
purchaser  paid  over  the  difference  with 
interest  to  the  assignee,  the  bill  was 
dismissed,  but  the  record  costs  and 
master's  fee  were  equally  divided  be- 
tween the  parties,  while  the  costs  of 
the  parties  were  directed  to  be  paid  by 
the  party  who  made  them.  Kalle  v. 
Heft,  164  P.  S.  470. 

143.  Where  an  assignee  in  good  faith 
and  imder  advice  of  counsel  refuses  to 
offer  for  sale  as  a  whole  the  real  estate 
of  the  assignor  after  a  previous  ineffect- 
ual attempt  to  sell  it  as  a  whole,  he 
will  not  be  surcharged  for  negligence. 
Trevose  Model  Brick  Manufacturing  Go's 
Estate,  169  P.  S.  496. 

144.  A  sale  by  an  assignee  will  not, 
be  set  aside  upon  the  application  of  a 
successful  bidder,  on  the  ground  that 
to  perfect  his  title,  he  will  have  to  buy 
an  outstanding  interest,  where  it  appears 
that  he  knew  at  the  time  of  the  sale  that 
the  title  was  not  wholly  in  the  assignor. 
Leard's  Estate,  164  P.  S.  436. 
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145.  Upon  a  sale  of  real  estate  by  an 
assignee  under  the  act  17  February  1876 
(Brigbtly's  Purdon  140),  if  there  be  a 
waiver  of  exemption  in  any  judgment 
discharged  by  the  sale,  such  waiver  in- 
ures to  the  benefit  of  all  the  judgments ; 
it  is  unimportant  that  there  was  a  reser- 
vation in  the  deed  of  assignment  and  a 
setting  apart  by  appraisers.  Jameson's 
Estate,  1  York  119. 

146.  An  assignee's  sale  of  real  estate 
will  not  be  confirmed  where  there  is  great 
discrepancy  between  the  appraised  value 
and  the  amount  bid  at  the  sale,  and  a 
creditor  obligates  herself  to  bid  a  twenty- 
five  per  cent  advance.  Kant's  Estate,  7 
York  93. 

147.  A  sale  of  land  by  an  assignee  for 
creditors  subject  to  a  dower  does  not  dis- 
charge the  accrued  interest  on  the  dower. 
Ge^s  Estate,  8  Lane.  150. 

14a  The  act  17  February  1876,  sec.  3 
(Brightly's  Purdon  141),  enabling  a  pur- 
chaser of  real  estate  from  an  assignee  for 
creditors  to  gain  possession  of  the  same, 
applies  not  only  to  judicial  sales  but  also 
to  sales  by  the  assignee  under  authority 
of  the  deed  of  assignment ;  in  such  a  pro- 
ceeding the  court  cannot  pass  upon  the 
question  of  the  legal  title  of  the  assignor, 
bat  can  only  examine  into  the  regularity 
of  the  sale  and  the  mere  right  to  posses- 
sion of  the  purchaser.  Kegerrei^s  Estate, 
12  Lane.  194. 

149.  Where  a  judgment  creditor  allows 
the  lien  of  his  judgment  to  expire  before 
the  confirmation  of  the  sale  of  real  estate 
by  an  assignee  for  creditors,  he  not  only 
loses  his  priority  of  lien,  but  he  also  loses 
all  preference  as  a  lien  creditor,  and  can 
only  take  pro  rata  with  the  general  cred- 
itors after  the  living  liens  have  been 
satisfied.    Snivdy's  Estate,  9  G.  C.  422. 

150.  Where  land  is  bound  by  a  me- 
chanic's lien  and  it  is  part  of  an  assigned 
estate,  an  auditor  appointed  to  distribute 
the  proceeds  of  sale  has  no  power  under 
the  act  16  June  1836,  sec.  9  (Brightly's 
Purdon  1308),  to  define  the  cartilage; 
under  that  section  the  cases  in  which  the 
cartilage  may  be  defined  after  the  pro- 


ceeds of  sale  are  in  court  for  distribution 
are  confined  to  sales  made  on  executions 
upon  mortgages  and  judgments;  in  all 
other  cases  the  proceedings  are  required  to 
be  under  the  prior  provisions  of  that  act, 
before  sale  made.  Mowrey's  Estate,  1 
Dist.  Rep.  326. 

151.  Under  the  act  17  February  1876, 
sec.  1  (Brightly's  Purdon  140),  an  assignee 
is  not  entitled  to  credit  for  advertising  a 
sale  of  real  estate  outside  of  the  county 
unless  he  has  obtained  an  order  author- 
izing such  advertising,  or  can  show  proof 
of  its  necessity.  Lane's  Estate,  3  Dist, 
Rep.  162. 

152.  Under  the  act  10  June  1881 
(Brightly's  Pardon  141),  providing  for  a 
special  return  of  sale  when  land  is  pur- 
chased by  a  lien  creditor,  the  assignee 
before  making  such  a  special  return  is 
entitled  to  demand  from  the  purchaser 
an  allowance  for  his  own  services,  a 
counsel  fee  in  connection  with  the  pro- 
ceedings to  sell,  the  prothonotary's  costs, 
the  auctioneer's  services  and  the  expenses 
of  advertising  the  sale,  of  necessary  sur- 
veying and  of  recording  the  deed  of  assign- 
ment; he  cannot  demand,  however,  the 
notary's  fees  for  affidavits  to  the  petitions, 
nor  where  the  purchaser  is  entitled  to  the 
entire  proceeds,  can  he  demand  a  charge 
for  filing  his  account.  Lan^s  Estate,  3 
Dist.  Rep.  162. 

153.  Where  lands  have  been  assigned 
for  creditors,  the  court  has  no  power  to 
stay  an  execution  for  their  sale  unless  an 
order  of  sale  has  been  granted  imder  the 
act  17  February  1876  (Brightly's  Purdon 
140).  Athens  Nat.  Bank  v.  Frost,  3  Dist. 
Rep.  601. 

•  154.  Before  ordering  a  sale  under  the  act 
17  February  1876  (Brightly's  Purdon  140), 
it  is  the  duty  of  the  court  to  ascertain  and 
fix  the  priority  of  the  liens  which  will  be 
discharged  by  the  sale;  such  an  order 
will  not  be  prevented  by  the  fact  that 
such  a  sale  deprives  a  lien  creditor  of 
his  right  under  the  act  20  April  1846 
(Brightiy's  Purdon  852),  to  use  his  lien  as 
money  in  bidding  at  the  sale.  Bandy's  Es- 
tate, 167  P.  S.  552 ;  s.  c.  36  W.  N.  C.  266, 
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155.  Wliere  au  estate  in  which  the 
debtor  has  an  interest  is  composed  of  both 
real  and  personal  property,  and  it  is  within 
the  discretion  of  trustees  to  distribute 
the  same  either  as  personalty  or  realty  or 
party  in  each,  the  act  17  February  1876 
(Brightly's  Pardon  140)  applies,  and  the 
court  may  make  an  order  of  sale  under 
that  act  of  the  debtor's  share.  Sandy's 
Estate,  167  P.  S.  552 ;  s.  c.  36  W.  N.  C.  265. 

156.  Where  a  debtor  owned  an  undi- 
vided interest  in  an  estate  which  em- 
braced several  pieces  of  real  property,  and 
the  assessed  values  showed  a  margin  in 
the  favor  of  the  debtor  after  the  payment 
of  his  debts,  but  his  interest  was  not  to 
be  determined  until  after  a  life  estate ;  it 
was  held,  that  there  was  a  sufficient  ele- 
ment of  uncertainty  to  justify  an  order  of 
sale  under  the  act  17  Febniary  1876, 
(Brightly's  Purdon  140)  upon  the  peti- 
tion of  the  assignee.  Sandy's  Estate, 
167  P.  S.  552 ;  8.  c.  36  W.  N.  C.  265. 


XV.  Distribution. 

157.  A  fund  in  the  hands  of  an  as- 
signee may  be  distributed  by  an  audi- 
tor, without  being  first  paid  into  court 
Child^s  Estate,  135  P.  S.  214. 

15a  The  auditor  of  an  assignee's  ac- 
count has  no  power  to  inquire  into  the 
validity  of  a  judgment  regul&r  on  its  face, 
but  he  may  receive  evidence  that  a  judg- 
ment given  for  one  purpose  has  been 
fraudulently  used  for  another  purpose. 
StarT^s  Appeal,  128  P.  S.  545. 

159.  Upon  distribution  of  an  assigned 
estate  creditors  cannot  attack  a  judgment 
because  it  is  a  fraud  on  the  debtor;  but 
only  when  it  has  been  fraudulently  and 
coUusively  given  for  the  purpose  of  hin- 
dering and  delaying  them.  Sponsler's 
Appeal,  127  P.  S.  410. 

160.  An  assignor  failing  to  surcharge 
the  accountant  with  alleged  trust  moneys, 
should  not  be  ordered  to  pay  the  counsel 
fee  of  accountant,  incurred  in  resisting 
the  attempt  to  establish  the  trust.  Stark's 
Appeal,  128  P.  S.  545. 
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161.  In  distributing  among  lien  cred- 
itors the  proceeds  of  a  farm  lying  in  two 
counties,  it  should  be  considered  as  a 
whole  and  valued  at  an  equal  sum  per 
acre  in  both  counties;  and  this,  though 
the  farm  buildings  be  in  one  county  only. 
aibble's  Estate,  134  P.  S.  366;  s.  c.  26  W. 
N.  C.  91.  See  OberhoUzer>8  Appeal,  124 
P.  S.  583. 

162.  Upon  the  distribution  of  an  as- 
signed estate,  a  judgment  ^^ainst  a  firm 
of  which  the  deceased  assignor  was  a 
member  cannot  be  charged  against  his 
individual  property,  the  record  of  the 
judgment  not  showing  the  names  of  the 
individual  members  of  the  firm.  Foafs 
Appeal,  11  Atlan.  228. 

163.  Upon  a  sale  by  an  assignee  under 
the  act  of  17  February  1876  (Brightly's 
Purdon  140),  interest  due  upon  a  mort- 
gage is  not  payable  out  of  the  proceeds. 
Rhoads's  Estate,  4  Montg.  167. 

164.  It  is  the  duty  of  an  assignee  for 
creditors  to  pay  borough  taxes  which 
were  a  lien  on  the  real  estate.  FHUman'a 
Estate,  4  Montg.  137. 

165.  A  secured  creditor  who  advises  a 
general  assignment,  and  stands  by  and 
suffers  a  settlement  at  50  cents  on  the 
dollar,  is  estopped  from  asserting  the 
balance  of  his  claim  against  the  assignee. 
Cranes  Appeal,  9  Atlan.  282.  See  Bobb  v. 
Van  Som,  150  P.  S.  608. 

166.  Upon  the  distribution  of  an  as- 
signed estate,  the  personal  estate  is  the 
primary  fund  for  the  payment  of  debts ; 
but  this  rule  applies  only  to  the  distribu- 
tion of  an  actual  fund,  not  of  a  fictitious 
one.    Scotfs  Appeal,  8  Atlan.  402. 

167.  The  surety  of  a  covmty  treasurer 
having  made  good  the  latter's  deficit,  is 
entitled  to  be  subrogated  to  the  rights  of 
the  county  on  his  official  bond,  and,  witlx- 
out  a  formal  order  of  substitution,  is  en- 
titled to  a  dividend  on  the  amount  of  tlie 
said  deficit  out  of  his  assigned  estate. 
Boltz's  Estate,  133  P.  S.  77. 

16a  The  allowance  and  payment  of  a 
dividend  out  of  an  assigned  estate  does 
not  toll  the  statute  of  limitations  either 
as  a  promise  to  pay  or  an  adjudication  of 
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the  debt  Light's  Estate,  136  P.  S.  211 ; 
8.  c.  27  W.  N.  C.  21. 

Ifi9.  An  assignee  is  bound  to  pay  a 
distributive  sbare  to  the  real  owner,  if  he 
has  notice  that  it  has  been  assigned  by 
the  person  to  whom  it  was  awarded  by 
the  auditor;  and  this,  though  no  excep- 
tions were  filed  to  the  report.  Prey's 
Estate,  2  Northam.  333. 

170.  Upon  a  general  assignment  by  a 
mortgagor  and  the  purchase  of  the  prem- 
ises by  certain  creditors  subject  to  the 
mortgage,  the  mortgagee  is  entitled  to  a 
dividend,  on  the  settlement  of  the  as- 
signed estate;  and  it  was  Jield,  that  the 
assignee  was  not  entitled  to  subrogation 
so  long  aa  any  part  of  the  mortgagee's 
debt  remained  unpaid.  Graff's  Estate, 
139  P.  S.  69 ;  s.  c.  27  W.  N.  C.  228. 

ITL  Where  property  in  West  Virginia 
and  in  Pennsylvania  was  assigned  by  a 
general  assignment  for  creditors,  the 
proceeds  of  a  subsequent  sale  were  dis- 
tributed so  that  creditors  secured  by  a 
trust  deed  of  the  West  Virginia  property 
were  first  paid  thereout,  and  the  proceeds 
of  the  Pennsylvania  property  were  then 
distributed  to  the  judgment  creditors  re- 
maining in  the  order  of  their  priority. 
Mos^s  Estate,  138  P.  S.  646;  s.  c.  27 
W.  N.  C.  300. 

172.  An  assignee  for  creditors  has  no 
standing  either  in  his  own  behalf  or  in 
the  behalf  of  the  creditors  to  appeal  from 
a  decree  distributing  the  fimd.  Graffs 
Estate,  146  P.  S.  415. 

173.  An  assignee  for  creditors  of  a 
corporation  was  allowed  a  credit  of  one 
hundred  thousand  dollars  paid  by  him 
out  of  the  proceeds  of  sales  of  real  estate 
in  satisfaction  of  a  judgment  entered 
before  the  assignment,  where  it  appeared 
that  the  judgment  note  had  been  given 
by  the  assignor  to  secure  a  prior  indebt- 
edness of  over  seventy  thousand  dollars, 
as  well  as  thirty  thousand  cash  advanced 
in  accordance  with  a  resolution  of  the 
board  of  directors,  who  afterwards  ratified 
the  giving  of  the  judgment  note.  Beadr 
ing  Iron  Works  Estate,  149  P.  S.  268. 

174.  An  assigned  estate  cannot  be  dis^ 


tributed  by  the  process  of  foreign  attach- 
ment by  a  court  which  has  no  jvirisdiction 
over  the  accounts  of  the  assignee ;  a  claim 
for  wages  must  be  presented  to  the  as- 
signee or  the  auditor  appointed  to  make 
distribution  of  the  assigned  estate,  such 
a  lieu  cannot  be  enforced  by  foreign 
attachment  against  the  employer.  Taylor 
v.  Guarantee  Trust  &  8.  D.  Co.,  149  P.  S. 
409. 

175.  Where  a  prospective  landlord,  at 
the  request  of  a  prospective  tenant, 
purchased  a  lot  and  erected  a  building 
under  an  agreement  that  the  tenant 
should  lease  the  premises  for  a  term  of 
years,  and  such  lease  was  executed  and 
the  tenant  made  an  assignment  for  cred- 
itors prior  to  the  termination  of  the  lease 
and  the  assignee  abandoned  the  premises; 
it  was  hetd,  that  the  landlord  had  a 
present  cause  of  action  for  failure  to 
compensate  him  under  the  agreement,  and 
as  to  the  same,  was  entitled  to  share  in 
the  distribution  of  the  assigned  estate. 
Beading  Iron,  Works  Estate,  150  P.  S. 
369. 

176.  Upon  the  distribution  of  an  as- 
signed estate  a  judgment  confessed  by 
the  assignor  to  his  wife  for  a  debt  due  to 
the  wife,  and  also  for  debts  of  the  husband 
assumed  by  her,  may  be  allowed.  Brene- 
man's  Estate,  150  P.  S.  494;  affirming 
8.  c.  9  Lane.  129. 

177.  Upon  the  distribution  of  an  as- 
signed estate,  a  subsequent  lien  creditor 
whose  lien  is  not  reached  in  the  distribu- 
tion of  the  real  estate  fimd  is  entitled  to 
be  subrogated  to  the  rights  of  the  prior 
lien  creditors  to  a  dividend  out  of  the 
personal  fund.  Breneman's  Estate,  150 
P.  S.  494;  affirming  s.  c.  9  Lane.  129. 

17a  Upon  the  adjudication  of  the 
account  of  an  assignee  for  creditors  of 
a  corporation,  the  payment  of  the  debts 
due  directors  will  not  be  refused  where 
the  evidence  does  not  establish  that  the 
total  debts  of  the  company  were  in  excess 
of  the  capital  stock.  Trevose  Model  Brick 
Manufacturing  Go.'s  Estate,  169  P.  S.  496. 

179.  Where  the  certificates  of  a  bene- 
ficial association  ran  twenty-eight  years, 
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and  at  the  end  of  each  period  of  three  and 
one-half  years,  a  member  was  entitled  to 
receive  a  sum  not  exceeding  one-eighth 
of  the  amount  of  the  certificate;  it  was 
held,  upon  the  adjudication  of  the  account 
of  its  assignee  for  creditors,  that  members 
whose  certificates  were  more  than  three 
and  one-half  years  old  had  no  preference 
on  distribution  over  the  other  certificate 
holders.  Fraternal  Chiardians'  Assigned 
Estate,  159  P.  S.  594. 

180.  Where  a  broker  with  whom  stock 
has  been  deposited  as  collateral  for  pur- 
chases, converts  the  stock  and  afterwards 
makes  an  assignment,  the  owners  of  the 
stock  are  not  entitled  to  a  dividend  upon 
its  entire  value  without  deduction  for  the 
unpaid  balance  due  by  them  to  the  broker. 
Jamison's  Estate,  163  P.  S.  143 ;  affirming 
8.  c.  3  Dist.  Rep.  217. 

laL  Where  stock  in  the  hands  of  an 
insolvent  banker  is  converted  prior  to  the 
assignment,  although  on  the  same  day, 
and  such  conversion  is  made  by  creditors 
with  whom  he  has  pledged  it,  the  owner 
of  the  stock  is  not  entitled  to  payment  in 
fvdl  on  the  ground  that  the  conversion 
was  a  breach  of  trust  which  entitled  him 
to  follow  the  proceeds  specifically.  Jami- 
son's Estate,  163  P.  S.  143 ;  reversing  s.  c. 
3  Dist.  Rep.  217. 

182.  In  the  distribution  of  an  assigned 
estate,  creditors  are  entitled  to  payment 
in  the  proportion  of  their  debts  at  the 
time  of  the  assignment;  a  subsequent 
enlargement  of  the  claim  by  judgment, 
including  interest  or  penalties,  cannot 
increase  such  share.  Jamison's  Estate, 
163  P.  S.  143;  reversing  s.  c.  3.  Dist.  Rep. 
217. 

183.  Where  litigation  is  instituted  by 
the  general  creditors  of  an  insolvent  trust 
estate,  to  set  aside  conveyances  made 
and  judgments  confessed  by  the  trustee 
for  the  purpose  of  giving  a  prefer- 
ence to  other  creditors,  and  such  liti- 
gation is  successful,  the  counsel  fees  of 
the  contesting  creditors  should  be  paid 
out  of  the  trust  estate.  Weed's  Estate, 
163  P.  S.  696.  See  Weed's  Estate,  163  P. 
S.  600. 


184.  Upon  the  distribution  of  an  as- 
signed estate,  a  claim  for  rent  which  had 
not  accrued  at  the  time  of  the  assign- 
ment will  not  be  allowed  in  the  absence 
of  clear  and  satisfactory  evidence  of  an 
express  i^eement  by  the  assignee  to 
hold  the  lease  for  the  benefit  and  at  the 
expense  of  the  estate,  or  conduct  on  the 
part  of  the  assignee  from  which  there  is 
a  plain  and  necessary  implication  that  he 
elected  to  so  hold  it.  Weinmann's  Estate, 
164  P.  S.  405. 

185.  Where  a  paper  enumerating  cer- 
tain bank  stock  to  be  levied  upon  was 
placed  in  the  hands  of  the  sheriff  at  the 
time  a  writ  of  execution  was  issued,  and 
the  sheriff  made  the  levy  but  left  the 
stock  in  the  possession  of  the  debtor  and 
the  list  of  stock  was  lost;  it  was  hM, 
upon  the  distribution  of  the  assigned 
estate  of  the  debtor,  that  parol  evidence 
was  admissible  to  prove  the  contents  of 
the  paper  which  was  lost.  Braden's 
Estate,  165  P.  S.  184. 

186.  Upon  the  distribution  of  an  as- 
signed estate,  a  building  association  will 
not  be  allowed  penalties  and  fines  im- 
posed by  it  after  the  date  of  the  assign- 
ment, but  only  simple  interest  Beyer's 
Estate,  1  York  193. 

187.  Upon  the  distribution  of  an  as- 
signed estate,  an  attachment  execution 
issued  upon  a  judgment  waiving  the  ex- 
emption, attaching  the  interest  of  the 
assignor  in  the  real  estate  fund,  by  virtue 
of  his  claim  under  the  exemption  laws 
mil  be  postponed  to  the  liens  of  judg- 
ment creditors  binding  the  real  estate, 
which  also  contain  a  waiver  of  the  ex- 
emption. PoUingei's  Estate,  1  York  197. 
See  Bresder's  Appeal,  2  York  67. 

18a  Upon  the  distribution  of  an  as- 
signed estate  where  a  claimant  proved 
that  he  was  to  receive  twelve  dollars  and 
a  half  per  month  from  the  assignor  for 
his  services,  but  he  admitted  that  ho 
lived  in  the  assignor's  house  without 
paying  rent  therefor,  and  also  that  h« 
practised  dentistry  to  some  extent;  ^^ 
was  hdd,  that  the  presumption  w^ 
against  free  rent,  and  that  the  claim  was 
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properly  disallowed.      Breader'a  Appeal, 
2  York  57. 

189.  An  auditor  to  distribute  an  as- 
signed estate  has  power  to  pass  upon  a 
claim  £^ain8t  the  assignor  which  has  been 
decided  by  arbitrators  in  favor  of  the 
plaintiff  and  appealed  from.  Schue^s 
Estate,  6  York  13. 

190.  AVhere  the  claimant  rented  a  heel- 
ing machine  to  certain  parties  at  a  certain 
rental  upon  a  contract  that  the  machine 
was  to  become  the  property  oJE  the  lessees 
when  the  rental  paid  should  amount  to 
a  certain  sum,  and  it  appeared  that  the 
lessees,  with  the  lessor's  consent,  trans- 
ferred the  machine  to  the  assignor  com- 
pany, the  lessees  agreeing  to  protect  the 
company  from  the  payment  of  any  money 
that  might  be  due  or  become  due  for  or 
on  account  of  the  purchase  of  any  ma- 
chinery by  said  company;  it  was  tidd, 
that  such  agreement  did  not  amount  to 
an  assumption  on  the  part  of  the  assignor 
company  to  pay  the  rental  for  said  ma- 
chines, and  that  the  claimant  was  not 
entitled  to  such  rental  upon  a  distribution 
of  the  assigned  estate.  Gray  &  Kegle 
Shoe  Co.'s  Estate,  8  York  86. 

191.  Where  an  assignee  had  two  funds 
in  his  hands,  one  realized  from  the  sale  of 
personal  property  subject  to  execution, 
and  the  other  from  the  collection  of  the 
book  accounts;  it  was  field,  that  he  must 
apportion  to  each  fund  its  proper  share 
of  the  expenses  and  fees.  Diakson's  E»- 
tate,  166  P.  S.  134;  affirming  s.  o.  40 
P.  L.  J.  411. 

192.  Upon  an  assignment  of  a  farm  for 
the  benefit  of  creditors,  the  proceeds  of 
grain  growing  belong  to  the  general 
creditors,  and  not  to  tiie  mortgage  credi- 
tor, but  the  proceeds  of  crops  put  out  by 
the  assignee  belong  to  the  lien  creditors. 
iondiVs  Estate,  10  Montg.  38. 

193.  "Where  an  assignor  for  creditors 
had,  before  the  assignment,  paid  off  cer- 
tain instalments  of  an  amount  charged 
against  his  real  estate,  and  his  wife 
claimed  to  be  subrogated  to  the  lien  for 
said  instalments  upon  the  allegation  that 
they  had  been  paid  with  her  money;  it 


was  held,  that  the  evidence  not  being 
sufficient  to  establish  a  resulting  trust 
in  her  favor,  she  was  a  mere  volunteer 
and  not  entitled  to  subrogation;  and  it 
was  further  held,  that  she,  having  declared 
to  a  subsequent  lien  creditor  before  he 
advanced  his  money  that  the  land  was 
unincumbered,  was  estopped  upon  dis- 
tribution of  the  assigned  estate  from 
asserting  to  the  contrary.  Miller's  Es- 
tate, 8  Lane.  145. 

194.  Where  a  creditor  was  deceived  as 
to  the  date  of  holding  the  audit  by  a 
mistake  in  the  published  audit  notice, 
and  consequently  failed  to  present  his 
claim,  the  court  revoked  the  decree  con- 
firming the  report,  and  allowed  him  to  be 
heard  before  the  auditor  on  notice  to  the 
other  creditors.  Strohm's  Estate,  8  Lane. 
273. 

195.  Where  the  father  of  the  assignor 
devised  to  him  one  of  his  farms  subject 
to  a  dower  and  an  assignment  for  credit- 
ors was  subsequently  executed,  soon  after 
which  the  assignor's  mother  died ;  it  was 
held,  that  the  assignor's  share  of  the 
dower  charged  a^^ainst  the  farm  devised 
to  him  was  distributable  as  realty,  but 
that  his  share  of  the  dower  charges 
against  the  other  farms  which  had  be- 
longed to  his  father  was  distributable  as 
personalty.  Plank's  Estate,  10  Lane. 
201. 

196.  Where  a  mortgagee  held  a  fire 
policy  as  a  collateral  security,  but  the 
proceeds  of  the  sale  of  the  land  was  suf- 
ficient to  satisfy  the  debt;  it  was  held, 
upon  a  distribution  of  the  assigned  estate 
of  the  mortgagor,  that  a  fund  derived 
from  the  policy  in  payment  of  a  fire  loss 
was  distributable  as  personalty  among  all 
the  creditors,  and  that  subsequent  lien 
creditors  had  no  standing  to  demand  a 
preference.  Hatfield's  Estate,  12  G.  C. 
251. 

ASSISTANCE  (WRIT    OF). 

See  Equity,  XLIV. 
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ASSUMPSIT. 

L  General  principles. 

(a)  When  assumpsit  lies. 

(b)  Implied  promises. 

((f)  Promise  to  a  third  person. 

(g)  Indebitatus  assumpsit. 
m.  Money  paid,  laid  out  and  expended. 
rV".  Money  had  and  received. 

(6)  When  the  action  lies. 

(c)  Voluntary  payments, 
(e)  Money  paid  by  mistake. 

V.  Money  lent. 
VL  Work,  labor  and  services. 

(a)  Of  the  action  in  general. 

(b)  When  a  promise  to  pay  will 

be  implied. 

(c)  When  a  promise  to  pay  will 

not  be  implied. 
Vii.  Goods  sold  and  delivered. 
VIII.  Defences. 

I.  General  principles. 

(a)  When  assumpsit  lies. 

1.  If  a  contract  \mder  seal  be  changed 
or  added  to  by  a  subsequent  parol  agree- 
ment, the  whole  becomes  parol  and  the 
remedy  for  a  breach  was  held  to  be  as- 
sumpsit, and  not  covenant.  Stoddard  v. 
Emery,  128  P.  S.  436. 

2.  Where  a  contract  provides  for  the 
payment  of  the  consideration  "at  any 
time  within  ten  years,"  a  right  of  action 
does  not  accrue  until  the  period  of  ten 
years  has  elapsed.  Shotte  v.  Meredith, 
138  P.  S.  165. 

3.  Upon  an  agreement  between  two 
firms  that  one  should  take  a  contract 
and  each  should  do  portions  of  the 
work  and  to  share  the  profits  equally; 
it  was  held,  that  upon  its  breach  the 
plaintiff  might  maintain  assumpsit  for 
damages,  and  was  not  compelled  to  re- 
sort to  account  render  or  to  a  bill  in 
equity  for  an  accounting  under  a  part- 
nership relation.  Canfleld  v.  Johnson, 
144  P.  S.  61. 

4.  Assumpsit  lies  for  the  balance  of 
an  account  where  the  only  work  for 
the  jury  is  to  add  the  debit  and  credit 


sides  of  the  account  and  strike  the  bal- 
ance; in  such  a  case  it  is  not  necessary 
to  bring  account  render  or  to  file  a  bill 
in  equity.  Bichey  v.  Hathaway,  149 
P.  S.  207. 

5.  A  contract  to  procure  options  for 
coal  lands  and  to  divide  profits  upon 
reselling  them  at  a  profit,  is  not  within 
the  statute  of  frauds;  under  such  a 
parol  agreement  of  partnership,  such 
profits  realized  in  a  single  transaction 
can  be  recovered  in  assumpsit  by  one 
partner  against  the  other.  Howell  v. 
Kelly,  149  P.  S.  473. 

&  An  action  of  assumpsit  cannot  be 
maintained  to  recover  a  municipal  as- 
sessment for  paving  a  street,  Philadelphia 
V.  MerMee,  159  P.  S.  616;  or  one  for  the 
construction  of  a  sewer.  Philadelphia  v. 
Bradfidd,  159  P.  S.  517. 

7.  Assumpsit  wiU  lie  in  the  common 
pleas  upon  the  judgment  of  a  justice 
of  the  peace  in  this  state.  Alexander 
V.  Arters,  11  C.  C.  211. 

8.  Where  money  is  borrowed  and  per- 
sonal property  delivered  as  security  for 
the  loan,  and  the  loan  is  tendered  back 
and  the  lender  declines  to  receive  the 
money  and  refuses  to  return  the  prop- 
erty, assumpsit  does  not  lie  for  the 
value  of  the  property  unless  the  defend- 
ant has  sold  the  article  and  received  the 
money  or  otherwise  made  some  profit 
out  of  it.  Lodge  v.  Supplee,  11  Montg. 
92. 

(6)  Implied  promises. 

9.  Wbere  a  township  clerk  promised 
to  appear  before  the  auditors  and  produce 
the  township  books,  and  failed  to  appear 
at  the  time  appointed,  whereupon  the 
auditors  issued  a  subpoena  which  he  re- 
fused to  obey,  and  he  was  subsequently 
committed  upon  an  attachment,  and  it 
was  then  agreed  that  he  should  produce 
the  books  and  that  the  proceedings  against 
him  should  be  dropped ;  it  was  held,  that 
a  promise  could  not  be  implied  on  the 
part  of  the  clerk  to  reimburse  the  town- 
ship for  the  services  of  the  auditors  in 
endeavoring  to  procure  the  books  or  the 
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costs  of  executing  the  process  of  attach- 
ment Mclntyre  Township  v.  Walsh,  137 
P.  S.  302. 

(<()  Promise  to  a  third  person. 

10.  A  vendee  of  real  estate  is  liable  in 
assumpsit  for  a  judgment  against  the  ven- 
dor, which  for  a  valuable  consideration  he, 
at  the  time  of  the  purchase,  agreed  to  as- 
sume. Gregg  v.  AUm,  130  P.  S.  611. 
See  Allen  v.  Gregg,  22  W.  N.  C.  620. 

(jg)   Indebitatus  assumpsit. 

11.  Where  a  manufacturing  company 
is  supplied  "with  natural  gas,  under  con- 
tract for  use  as  fuel  only,  and  uses  the 
gas  also  for  illuminating  purposes,  it  is 
liable  for  the  reasonable  value  of  the  gas 
so  consumed  at  the  usual  market  rate. 
FlaUtddphia  Company  v.  Park,  138  P.  S. 
346. 

12.  In  assumpsit  for  goods  of  the  plain- 
tiff unlawfully  appropriated  by  the  de- 
fendant, who  had  been  in  the  habit  of 
purchasing  goods  from  the  plaintiff;  it 
was  heM,  that  the  defendant  by  his  wrong 
doing  having  prevented  the  plaintiff  from 
accurately  estimating  the  value  of  the 
goods  taken,  the  highest  value  in  kind 
might  be  charged  i^inst  him,  and  the 
burden  was  upon  him  to  show  what  it 
was  that  he  actually  took.  McCown  v. 
Qaigley,  147  P.  S.  307. 

13.  In  an  action  to  recover  a  balance 
alleged  to  be  due  under  a  settlement  of 
mutual  accounts  between  the  plaintiffs 
assignor  and  the  defendant,  where  the 
defendant  denied  the  alleged  settlement 
and  offered  evidence  that  after  the  assign- 
ment he  had  made  a  settlement  with  the 
assignee  and  that  a  balance  was  found 
due  to  the  defendant;  it  was  hfM,  that 
the  case  was  for  the  juiy.  Fdty  v. 
Deown,  166  P.  S.  640. 

m.  Money  paid,  laid  out  and  ex- 
pended. 

14.  Where  two  sisters  of  equal  means 
formed  one  family  but  one  sister  paid  all 


the  expenses,  her  frequent  demands  for 
contribution  being  refused  on  the  alleged 
ground  of  poverty,  the  former  may  re- 
cover from  the  estate  of  the  other  a  pro- 
portion of  such  expenses.  Cridland's  Es- 
tate, 132  P.  S.  479 ;  affirming  s.  o.  8  C.  C.  6. 

15.  Where  a  borough  has  been  com- 
pelled to  pay  a  judgment  recovered 
against  it  for  personal  injuries  caused  by 
a  defect  in  a  sidewalk,  it  may  recover  the 
amount  of  the  judgment  from  a  property 
owner  whose  negligence  to  repair  was  the 
occasion  of  the  injury.  BrodhoiUe  v. 
Arthurs,  162  P.  S.  334. 

16.  Where  money  which  is  due  to  a 
person  is  paid  to  him  without  fraud,  he 
may  retain  it  although  he  could  not  have 
recovered  it  at  law.  Where  the  sheriff 
paid  to  the  plaintiff  in  an  execution,  the 
amount  due  to  him  as  disclosed  by  the 
searches,  and  it  was  afterwards  discovered 
that  a  city  claim  was  a  prior  lien  and  the 
sheriff  was  compelled  to  pay  such  lien ; 
it  was  held,  that  the  sheriff  could  not 
recover  the  amount  of  the  claim  from  the 
plaintiff  in  the  execution.  Krumbhaar  v. 
TewdaU,  153  P.  S.  476. 

17.  Where  the  defendant's  property 
was  destroyed  by  fire  from  the  sparks  of 
a  locomotive,  and  he  collected  from  the 
plaintiff  a  portion  of  a  fire  policy  on  the 
property,  and  after  the  money  was  paid 
to  him  the  defendant  collected  a  large 
amount  from  the  railroad  company,  for 
the  damage  caused  by  the  fire,  and  it 
appeared  that  the  defendant  had  re- 
quested the  plaintiff  to  join  in  the  litiga- 
tion against  the  railroad  company,  but 
plaintiff  had  refused  to  do  so  and  assured 
the  defendant  that  he  was  welcome  to  all 
he  could  collect;  it  was  hdd,  that  the 
plaintiff  could  not  recover  back  the 
money  paid  on  the  policy,  ^tna  Ins. 
Co.  V.  Confer,  158  P.  S.  698. 

la  Under  the  act  5  April  1849 
(Brightly's  Purdon  1733),  the  mere 
acceptance  or  payment  of  forged  paper 
is  no  longer  of  itself  a  bar  to  the  recovery 
of  the  money  by  the  party  paying  it,  but 
the  statute  does  not  dispense  with  the 
necessity  of  care  and  diligence  on  the 
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part  of  the  payer  nor  exempt  him  from 
the  consequences  of  his  own  negligence, 
if  thereby  loss  would  accrue  to  the  other 
party.  Where  the  plaintiff,  a  bank,  re- 
ceived a  check  on  December  19th,  paid  it 
to  the  defendant  and  entered  it  on  its 
books  and  then  dismissed  it  from  further 
attention,  and  five  days  afterwards  it  was 
discovered  that  the  drawer's  name  had 
been  forged,  and  in  the  meantime  the 
defendant  had  paid  the  money  out ;  it  was 
hdd,  that  the  plaintiff  had  been  guilty  of 
want  of  due  diligence,  and  was  not  en- 
titled to  recover  back  the  money.  Iron 
City  Nat.  Bank  v.  Fort  Fitt  NcU.  Bank, 
159  P.  S.  46. 

19.  Under  the  act  13  April  1854,  P.  L. 
352,  the  county  of  Lancaster  may  pro- 
ceed to  recover  money  from  the  city  of 
Lancaster  for  opening  streets,  either  by 
assumpsit  or  bill  in  equity,  but  the 
remedy  by  mandamus  is  inappropriate. 
That  act  contemplates  yearly  statements, 
and  the  striking  of  a  balance  every  twelve 
months,  and  if  the  county  has  not  kept 
the  account  directed  by  the  act,  the  court 
will  state  an  account  and  will  not  allow 
recovery  for  any  items  which  had  accrued 
six  years  prior  to  the  date  of  the  suit. 
Lancaster  County  v.  Lancaster  City,  160 
P.  S.  411 ;  afllrming  s.  o.  10  Lane.  65.  See 
8.  0. 12  Lane.  81. 

20.  Where  a  natural  gas  company  is 
compelled  to  pay  damages  for  personal 
injuries  caused  by  the  leakage  of  gas 
from  a  defective  pipe,  it  may  recover  from 
a  street  railway  company  whose  negligent 
excavation  in  the  street  caused  the  pipe 
to  break;  and  where  the  gas  company 
compromised  with  the  injured  parties, 
pending  an  appeal,  for  an  amount  less 
than  the  judgment  recovered ;  it  was  hdd, 
that  such  compromise  would  not  prevent 
the  gas  company  from  recovering  from 
the  railway  company  the  sums  paid,  which 
were  admitted  to  be  reasonable  and  were 
uncontested  in  amount  FhHadelphia 
Company  v.  Central  Traction  Co.,  166 
P.  S.  466. 

21.  Where  a  municipal  assessment  for 
water  pipe  in  the  city  of  Philadelphia 


was  not  entered  of  record  so  as  to  preserve 
its  lien,  and  it  appeared  that  the  defend- 
ant bought  the  property  at  sheriff's  sale 
and  sold  it  to  the  plaintiff,  who  paid  the 
claim;  it  was  hdd,  that  such  claim  was 
not  an  encumbrance,  and  that  the  de- 
fendant's covenant  implied  by  the  words 
"  grant,  bargain  and  sell "  in  his  deed  did 
not  include  such  a  claim.  StvM  v.  Build- 
ing Ass'n,  12  C.  C.  344. 

22.  Where  a  supervisor  pays  the  taxes 
of  a  person  which  he  is  entitled  to  collect, 
he  can,  after  the  expiration  of  his  term 
of  office,  recover  the  amount  of  such  tax 
so  paid  by  him.  West  Calm  Toumship  r. 
Oibbs,  4  Dist.  Eep.  149. 

IV.  Money  had  and  received. 

(6)  When  the  action  lies. 

23.  The  real  owner  of  stolen  money 
may  maintain  assumpsit  against  the  per- 
son with  whom  it  was  deposited  by  the 
thief,  and  who  had  refused  to  give  it  up 
on  proof  of  ownership.  Sindmarch  v. 
Hoffman,  127  P.  S.  284. 

24.  One  who  receives  from  an  executor 
the  interest  of  the  plaintiff  in  a  decedent's 
estate,  and  who  induced  such  release  by 
a  fraudulent  suppression  of  the  truth,  is 
liable  for  the  amount  of  the  distributory 
share  which  came  into  his  hands  by 
reason  of  such  release.  Brooks  v.  Firi 
Presbyterian  Church,  128  P.  S.  408.  See 
8.  0. 135  Ibid.  137. 

25.  Two  persons  receiving  jointly 
money  to  the  use  of  another,  are  liable 
jointly  for  the  whole;  their  liability  is 
not  changed  by  the  fact  that  they  had 
separate  interests  acquired  at  different 
times.    Speck  v.  Hettinger,  4  Atlan.  168. 

26.  One  of  three  executors  may  recover 
from  the  others  in  assumpsit  his  share  of 
the  commissions  awarded  by  the  orphans 
court  for  settling  up  the  estate  of  ^^ 
decedent.    Shaw  v.  Betts,  4  Atlan.  731. 

27.  Asstmipsit  lies  for  money  had  and 
received  by  defendant  from  plaintiffs 
guardian  for  plaintiff's  use  and  appro- 
priated to  defendant's  own  use.  i^*  ^• 
PmoM,  11  Atlan.  670. 
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2&  Assumpsit  will  not  lie  by  one  beir 
against  another,  until  the  amount  of  the 
share  to  which  the  plaintiff  is  entitled 
is  in  some  way  judicially  ascertained. 
Schall  V.  Fogd,  16  Atlan.  820. 

29.  A  vendee  of  land  who  pays  a 
certain  sum  to  his  vendor  to  be  paid  by 
him  to  a  certain  judgment  creditor,  can- 
not recover  from  the  latter  the  usury  on 
his  judgment  received  by  him  from  the 
vendor.  OuUinger  v.  Zahniaer,  6  Cent 
303. 

30.  Where  plaintiff  trustees  declared 
for  a  balance  of  amounts  collected  and 
received  by  the  defendant  for  the  use  of 
the  plaintiffs;  it  was  held,  that  the  de- 
fendant was  not  liable  for  money  fraud- 
ulently and  secretly  misappropriated  by 
his  fellow-servant,  none  of  which  de- 
fendant handled;  he  was  not  rendered 
responsible  by  his  neglect  to  note  and 
examine  the  entries  in  the  books  made 
by  his  assistant,  as  the  duty  of  such 
supervision  did  not  rest  upon  him  but 
upon  the  plaintiffs.  Sergeant  v.  Emlen, 
141  P.  8.  680. 

aL  Where  a  decedent  in  his  lifetime 
made  a  bank  deposit  to  the  credit  of  him- 
self as  "  trustee  for  Polly  McKim,"  and 
at  the  time  of  his  death  the  deposit  so 
stood;  it  was  held,  that  Polly  McEim 
was  entitled  to  the  fund;  and  this, 
though  the  pass-book  might  not  have 
been  delivered  to  her ;  and  the  bank  hav- 
ing paid  the  money  to  the  executor,  the 
beneficiary  was  entitled  to  recover  the 
fand  on  presenting  a  claim  therefor  on 
distribution  in  the  orphans'  court.  Oaff- 
ney's  Estate,  146  P.  S.  49. 

3St.  A  suit  for  money  deposited  with 
defendant  to  pay  building  association 
dues,  will  not  be  sustained  in  the  ab- 
sence of  evidence  that  the  sum  was  de- 
posited for  such  purpose.  Mng  v.  iJw*- 
tell,  149  P.  S.  361. 

33l  Where  the  plaintiff  was  ordered  to 
erect  a  tombstone  by  a  third  party,  who 
placed  the  money  in  the  hands  of  the  de- 
fendant; it  was  held,  that  the  defendant 
was  liable  to  the  plaintiff  for  the  money 
in  his  hands  if  the  jury  found  that  the 


person  who  had  put  it  there  had  set  it 
aside  for  the  payment  of  the  tombstone. 
Benner  v.  Weeks,  159  P.  S.  604. 

34.  Where  the  plaintiff  represented  a 
life  tenant  in  litigation  with  remainder- 
men, and  a  compromise  was  reached 
by  which  the  life  tenant  was  to  convey 
all  her  interest  to  the  remainder-men  in 
consideration  of  their  paying  to  her 
eleven  thousand  dollars  and  to  her  attor- 
ney, the  plaintiff,  one  thousand  dollars, 
and  the  whole  sum  of  twelve  thousand 
dollars  was  paid  to  the  life  tenant,  who 
refused  to  pay  the  plaintiff  and  alleged 
that  she  had  not  employed  him  and  de- 
nied the  settlement  as  testified  to  by 
him ;  it  was  held,  that  the  case  was  for 
the  jury.    Smith  v.  Eyre,  161  P.  S.  116. 

35.  Where  real  estate  in  the  possession 
of  a  guardian  is  attached  in  foreign  at- 
tachment as  the  property  of  a  person 
other  than  the  minor,  and  pending  the 
attachment  the  guardian  sells  the  prop- 
erty under  an  agreement  with  the  pur- 
chaser and  the  attaching  creditor,  that 
the  purchase  money  shall  be  deposited 
with  a  stakeholder  to  hold  until  the  at- 
taching creditor  shall  recover  a  judgment 
and  establish  that  the  premises  are  sub- 
ject to  his  judgment,  and  if  he  shall  fail 
to  establish  it,  then  to  pay  the  fund  to 
the  guardian ;  it  was  hdd,  that  the  guar- 
dian could  not  sue  the  stakeholder  in 
assumpsit  until  the  attachment  proceed- 
ings were  terminated ;  and  this,  although 
the  attaching  creditor  allowed  thirteen 
years  to  elapse  before  taking  any  further 
action;  where  the  agreement  provided 
that  the  guardian  might  intervene  in  the 
attachment  proceedings ;  it  was  his  duty 
either  to  do  so  or  to  compel  the  attaching 
creditor  by  bill  in  equity  to  proceed  to 
judgment.  Fidelity  Insurance,  Trust  and 
Safe  Deposit  Co.  v.  Commonwealth  Title 
Insurance  Co.,  166  P.  S.  658. 

36.  Where  one  son  of  a  decedent  con- 
fessed judgment  in  favor  of  his  father 
during  his  lifetime,  and  the  same  was 
marked  collateral,  and  execution  was 
issued  thereon  and  a  certain  sum  real- 
ized which  was  received  by  another  son 
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who  represented  his  father  as  his  attorney 
in  fact,  and  such  money  was  applied  by 
the  latter  to  the  payment  of  debts  of  his 
brother  upon  which  he  was  surety,  and 
not  to  any  collateral  indebtedness  of  the 
father;  it  was  held,  that  the  son  who 
received  the  money  was  liable  to  his 
father's  estate  for  the  proceeds  of  the 
execution.    Lea^a  Estate,  6  York  74. 

37.  A  common  carrier  may  be  com- 
pelled in  an  action  for  money  had  and 
received,  to  repay  an  excess  over  the 
freight  which  lawfully  may  be  charged, 
but  to  entitle  him  to  recover  for  dis- 
crimination under  the  act  4  June  1883 
(Brightly's  Purdon  1815),  it  must  appear 
that  the  discrimination  was  made  for  like 
service  and  imder  like  conditions  in  all 
material  respects,  and  the  burden  of  proof 
is  upon  the  plaintiff.  Paine  v.  PenngyU 
vania  R.  B.  Co.,  14  C.  C.  38. 

(c)  Voluntary  payments. 

38.  A  defaulting  purchaser  at  an  as- 
signee's sale,  if  the  assignee  elects  to 
rescind  and  the  premises  are  resold,  can 
recover  back  the  excess  of  the  money 
paid  by  him  over  and  above  the  defi- 
ciency in  the  price  at  the  second  sale. 
Jacoby  v.  StetOer,  2  Cent  607. 

39.  If  the  owner  of  a  patent  agree  for 
a  specific  sum  to  assign  an  interest  in  it, 
and  subsequently,  having  received  the 
larger  part  of  the  consideration,  he,  in 
consequence  of  the  non-payment  of  the 
balance,  assigns  the  entire  patent  to 
other  parties ;  that  is  a  rescission  of  the 
first  contract  and  the  purchaser  may  re- 
cover back  the  consideration  paid  by  him. 
BeUU  V.  Henwood,  2  Mona.  68 ;  affirming 
s.  c.  6  C.  C.  78. 

40.  The  voluntary  payment  of  a  note 
by  the  payee  and  endorser,  with  knowl- 
edge that  his  liability  has  been  dis- 
charged by  the  neglect  of  an  agent  of 
the  discounting  bank  to  present  it  for 
payment,  gives  him  no  right  of  action 
t^ainst  such  agent.  Oil  WeU  Supply  Co. 
v.  Exchange  Nat.  Bank,  131  P.  S.  100; 
Harvey  v.  Bank,  119  Ibid.  212. 

41.  A  defeated  claimant  in  a  sheriff's 


interpleader,  who,  pending  an  appeal,  is 
sued  on  his  bond  and  pays  the  creditor's 
claim,  taking  an  assignment  of  the  lat- 
ter's  judgment,  cannot,  on  reversal  of  the 
judgment  in  the  interpleader,  recover 
back  the  money  so  paid.  Ditman  v. 
Bawle,  134  P.  S.  480. 

42.  Where  taxes  were  improperly  as- 
sessed to  the  lessee  of  coal  lands,  and 
were  paid  by  the  lessee  to  the  proper 
collector  on  demand;  it  was  tield,  that 
the  lessee  could  retain  the  amount  out  of 
royalties  otherwise  due,  and  that  such 
payment  was  not  voluntary.  Miles  v. 
Delaware  &  Hudson  Canai  Co.,  140  P.  S. 
623. 

43.  Where  a  real  estate  broker  was 
employed  by  the  vendor  to  effect  a  sale, 
and  acted  as  the  agent  of  the  purchaser ; 
it  was  held,  that  the  vendor  could  recover 
back  from  the  broker  a  commission  paid 
to  him  in  ignorance  of  that  fact  CanneU 
V.  SmUh,  142  P.  S.  25. 

44.  Where  the  lessor  is  guilty  of  deceit 
in  inducing  the  lessee  to  accept  the  lease, 
the  latter  may  stand  to  the  bargain  and 
recover  damages  without  tendering  a  re- 
conveyance of  the  lease,  or  he  may  rescind 
the  contract  and  recover  back  the  money 
paid.     Guffey  v.  Cleoer,  146  P.  S.  548. 

45.  In  an  action  to  recover  back 
moneys  paid  for  an  interest  in  alleged 
valuable  banking  concessions  from  the 
Chinese  government;  it  was  held  to  be 
a  good  defence,  that  the  concessions  were 
in  actual  existence  at  the  time  of  the 
plaintiff's  purchase,  that  the  plaintiff  per- 
sonally examined  and  read  the  conces- 
sions, that  a  special  trust  was  formed 
with  the  plaintiff's  consent,  and  that  cer- 
tificates of  the  plaintiff's  interest  were 
issued  by  the  trust,  and  were  always 
ready  for  delivery  to  him,  that  after  the 
trust  was  created,  the  concessions  were 
revoked  by  the  Chinese  government,  that 
plaintiff's  money  had  been  applied  to 
expenses,  and  that  defendant  made  no 
misrepresentations  concerning  the  tran»- 
action.  Frishmuth  v.  Barker,  169  P.  S. 
549. 

46.  Where  a  party  has  a  deposit  in  an 
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insolvent  bank  when  it  suspends,  and  the 
bank  holds  a  note  against  him  which 
matures  about  a  month  later,  and  which 
he  voluntarily  pays,  he  cannot  recover 
back  such  voluntary  payment  from  the 
receivers;  and  this,  though  he  paid  the 
note  in  ignorance  of  his  legal  right  of 
setoff.     Westfield  v.  DiU,  12  C.  C.  30. 

47.  Where  a  defendant  was  improperly 
convicted  of  peddling  before  a  justice 
who  refused  to  take  bail,  and  the  defend- 
ant then  paid  the  fine  under  protest  and 
in  order  to  save  himself  from  going  to 
jail ;  it  was  lield,  that  such  payment  was 
under  duress  and  did  not  estop  the  de- 
fendant from  contesting  the  proceedings 
on  certiorari.  Comm'th  v.  Horn,  12  C.  C. 
284. 

4a  Where  a  tax-payer  has  made  a  vol- 
untary payment  of  a  tax  without  a  protest, 
he  cannot  afterwards  complain  and  ask 
that  the  money  so  paid  shall  be  refunded. 
Birmingham  Toumship  v.  Brandywine 
Summit  Kaolin  Co.,  5  Del.  378. 

49.  The  supreme  court  in  Comm'th  v. 
McGroarty,  148  P.  S.  606,  having  decided 
that  a  license  granted  for  the  sale  of 
liquor  for  one  year  from  the  first  day 
of  April  in  a  borough,  the  city  charter 
of  which  would  go  into  effect  on  April 
4tli,  was  chargeable  simply  with  the  fee 
to  be  paid  for  a  borough  license,  and  the 
plaintiff  having  paid  under  protest  the 
city  license  fee ;  it  was  hdd,  that  he  was 
entitled  to  recover  back  from  the  coxinty 
the  excess.  Doolittle  v.  Luzerne  County, 
6  Knip  495.  See  Hassleton  v.  McGroarty, 
6  Kulp  633. 

50.  Where  the  defendant  in  a  judg- 
ment obtained  a  rule  to  open  it  and  an 
order  staying  execution  on  condition  that 
the  sheriff  be  secured  in  his  levy,  and 
instead  of  giving  security,  he  paid  the 
amount  of  the  execution;  it  was  held, 
that  such  payment  was  voluntary,  and 
that  he  was  not  entitled  to  have  the 
judgment  opened  in  order  to  lay  grounds 
for  an  action  or  an  order  of  restitution. 
IfttipAy  V.  Cowley,  7  Kulp  128. 

51.  Where  a  party  was  arrested  for 
violating  a  borough  ordinance  and  the 


burgess  threatened  to  fine  him  and  to  im- 
prison him  for  non-payment  of  costs  and 
fines  at  once,  and  he  paid  the  fine  on  the 
promise  by  the  burgess  that  it  would  be 
refunded  if  the  ordinance  should  be  de- 
clared invalid ;  it  was  hM,  that  the  pay- 
ment was  not  volimtary,  and  where  the 
ordinance  was  declared  illegal  in  another 
suit,  the  fine  might  be  recovered  back  in 
an  action  against  the  borough.  Pace  v. 
Plymouth  Borough,  7  Kulp  239.  See 
Sayre  v.  Phillips,  148  P.  S.  482;  Cohen 
V.  Plym^mth  Borough,  7  Kulp  101. 

52.  If  a  person,  who  agrees  to  repair 
an  article  for  a  stipulated  price,  demands 
more,  a  payment  under  protest  is  not  a 
voluntary  payment  and  may  be  recovered 
back.     Orammes  v.  Emey,  7  Lane.  86. 

53.  Where  judgment  was  entered  by 
default  in  favor  of  the  plaintiff  and  the 
defendant'  asked  to  have  the  judgment 
opened,  which  was  refused,  and  he  there- 
upon appealed  to  the  supreme  court,  who 
opened  the  judgment,  and  it  appeared 
that  the  appeal  not  being  a  supersedeas, 
the  plaintiff  in  the  judgment  had  issued 
an  execution  and  sold  the  defendant's 
land  and  received  from  the  sheriff  the 
whole  amount  of  her  claim,  and  on  a  trial 
of  the  issue  the  pliaintiffs  judgment  was 
reduced;  it  was  AeJd,  that  the  payment 
of  the  plaintiff's  claim  was  not  a  volun- 
tary one,  and  that  the  defendant  could 
bring  assumpsit  for  the  difference. 
O^DonneU  v.  Fisher,  12  Lane.  78.  See 
CDonneU  v.  Borer,  12  Lane.  79. 

54.  Money  paid  under  a  claim  of  right 
cannot  be  recovered  back  unless  the  pay- 
ment was  made  under  compulsion,  actual, 
present  and  potential,  and  under  process 
available  for  instant  seizure  of  person  or 
property,  when  the  party  so  saying  gave 
notice  of  the  illegality  of  the  demand  and 
of  his  involuntary  payment;  the  threat 
of  legal  process  is  not  such  a  duress. 
Peters  Y.  Kraft,  7  Montg.  201 ;  s.  c.  4  Del. 
677. 

55.  Where,  upon  a  contract  to  sell  real 
estate,  the  vendee  took  possession  and 
paid  part  of  the  purchase  money,  but  the 
vendor  had  not  acquired  title  but  had 
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merely  entered  into  an  agreement  to  pur- 
chase, and  upon  a  bill  to  compel  specific 
performance  by  his  vendor,  a  decree  was 
refused;  it  was  held,  that  the  last  vendee 
could  recover  back  the  down  money ;  and 
this,  although  he  had  not  tendered  the 
balance  of  the  purchase  money.  Shvitz 
V.  Wunderlich,  9  Montg.  137. 

56.  Money  voluntarily  paid  by  an 
agent  acting  in  the  scope  of  his  author- 
ity, to  a  creditor  claiming  it  as  due  from 
the  principal,  cannot  be  recovered  back. 
Mattes  V.  Jameson,  1  Northam.  280. 

57.  One  who  agrees  to  bid  at  an  or- 
phans' court  sale  and  pays  part  of  the 
proposed  bid  cannot,  on  electing  to  re- 
scind the  contract,  recover  back  the 
money  paid  on  account  HiWs  Estate, 
37  P.  L.  J.  10. 

50.  The  payment  of  a  bonus  on  new 
stock  by  a  stockholder  under  protest, 
though  illegally  demanded,  cannot  be 
recovered  back  where  the  facts  show 
no  duress  but  simply  the  denial  of  a 
right.  De  la  Cuesta  v.  Insurance  Co.  of 
North  America,  136  P.  S.  62, 658 ;  s.  c.  26 
W.  N.  C.  377. 

59.  A  purchaser  at  a  tax  sale,  who  at 
the  instance  of  the  authorities  redeems 
the  property  from  a  subsequent  sale,  can 
recover  Ws  money  back,  when  it  appears 
that  the  property  was  doubly  assessed, 
and  that  the  taxes  had  been  regvdarly 
paid  by  the  real  owners.  Clapp  v.  Pine- 
grove  Township,  138  P.  S.  35 ;  s.  c.  27  W. 
N.  C.  102;  38P.  L.  J.  155. 

SO.  As  to  what  constitutes  a  voluntary 
payment,  see  note  to  Baltimore  v.  Hussey, 
9  Atlan.  21. 

(e)   Money  paid  by  mistake. 

61.  Where  land  was  sold  by  the  acre, 
equity  will  relieve  against  a  deficiency  of 
six  acres  out  of  fifty-six  acres  sold,  and 
the  vendee  can  recover  in  assumpsit  the 
excess  of  purchase  money  paid  by  mis- 
take.   Hoover  v.  Senseman,  3  Cent.  540. 

62.  A  settlement  upon  the  measure- 
ment of  cut  timber,  which  measurement 
was  found  to  be  a  mistake,  was  held  not 
to  bar  an  action  to  recover  for  the  price 


in  excess  of  the  original  measurement 
HoHon  V.  Harbridge,  127  P.  S.  11. 

63.  Where  a  contract  is  entered  into 
in  a  mutual  mistake  aA  to  an  essential 
which  formed  the  inducement  to  it,  and  it 
is  impossible  to  restore  the  ^atus  quo  by 
reason  of  something  done  before  the  mis- 
take was  discovered,  the  injured  party 
may  set  up  compensation  in  damages  as 
an  equitable  defence  to  an  action  on  the 
contract,  or  he  may  recover  damages  by 
suit    Blygh  v.  Samson,  137  P.  8.  368. 

6ft.  In  an  action  to  recover  back  a  sum 
paid  by  plaintiff  to  defendant  in  conse- 
quence of  an  alleged  mutual  mistake  in 
carrying  into  effect  an  amicable  partition 
of  land,  a  verdict  for  the  plaintiff  was 
sustained  where  the  trial  judge,  satisfied 
as  a  chancellor  of  the  sufficiency  of  the 
evidence,  had  properly  submitted  the 
question  of  mistake  to  the  jury.  Reed  v. 
Horn,  143  P.  S.  323. 

V.  Money  lent. 

65.  In  an  action  for  money  loaned  to  a 
corporation,  where  the  defendant  claimed 
that  it  was  a  gift  and  the  receipt  for  the 
money  stated  no  time  for  repayment,  and 
the  president  of  the  company  testified 
that  no  agreement  for  repayment  was 
made ;  it  was  held  not  to  be  error  for  the 
judge  in  commenting  upon  the  evidence 
to  say  that  "perhaps  he  meant  that  no 
time  for  repayment  was  set."  Halfman, 
V.  Pennsylvania  Boiler  Inspection  Co.,  160 
P.  S.  202. 

VI.  Work,  labor  and  services. 
(a)   Of  the  action  in  general 

66.  A  claim  for  services  against  a  de- 
cedent's estate  must  be  sustained  by 
proof  of  services  actually  rendered.  Ev- 
idence that  decedent  had  said  that  claim- 
ant had  done  a  great  many  things  for 
him,  that  he  owed  him  $5000  for  the 
services  he  had  done,  and  was  going  to 
give  it  to  him,  is  not  sufficient  to  estab- 
lish the  claim.  If  services  be  rendered 
on  the  promise  of  a  legacy  the  promisee 
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tikes  bis  chances.  MOler's  Estate,  136 
P.  8.  239;  s.  c.  26  W.  N.  C.  416. 

CT.  Where  a  coal  company  employed 
miners  who  employed  laborers,  and  the 
miners  tamed  into  the  company  monthly 
statements  of  wages  earned,  and  the  com- 
poDj  paid  snch  wages  on  its  regular  pay- 
days out  of  moneys  in  its  hands  due  the 
miners;  it  was  held,  that  such  a  turning 
in  was  an  order  on  the  company  to  pay 
to  the  laborer,  who  could  not  maintain 
an  action  for  his  w^es  against  the  com- 
pany prior  to  the  pay-day  on  which  the 
numejs  due  the  miner  became  due;  and 
tiiis,  though  the  laborer  may  have  quit 
the  service  of  the  miner  twenty  days 
before  such  pay-day.  Fairfield  v.  Wyo- 
mng  VaUey  Coal  Co.,  142  P.  S.  397. 

6B.  Where,  by  an  agreement  in  writ- 
ing between  the  members  of  a  firm  it  was 
provided  that  subject  to  the  control  of 
die  majority  in  questions  relating  to  the 
business  a  certain  member  should  have 
special  charge  of  the  mills  and  manu- 
facturing; it  was  held,  that  such  ^ree- 
ment  created  a  term  of  employment  for 
the  life  of  the  firm  that  could  not  be 
terminated  by  a  vote  of  the  majority 
in  number  and  value  of  interests;  and 
that  the  superintendent,  though  he  ten- 
dered his  resignation  but  withdrew  it 
before  it  was  accepted,  was  entitled  to 
the  salary  until  the  dissolution  of  the 
firm;  but  in  an  action  to  restrain  the 
(itperintendent  from  acting  as  such  and 
for  damages ;  it  was  htJd,  that  he  could 
Be*  recover  in  addition  to  his  salary, 
the  costs,  counsel  fees  and  expenses  in- 
curred by  him  in  independent  litigation 
with  the  plaintiffs.  Jennings  v.  Beale, 
146  P.  8.  126.  See  Jenning's  Case,  167 
P.  S.  630. 

to.  Where  an  employee  is  shown  to 
have  accepted  wages  from  week  to  week 
for  a  period  of  months  at  a  rate  in 
Jccordance  with  his  own  returns  of  time, 
the  jniy  should  not  be  permitted  to  dis- 
Kgard  the  necessary  conclusion  that  he 
■was  to  be  paid  according  to  time;  the 
books  and  accounts  between  the  em- 
jJoyer  and   the  employee   are   usually 


the  best  evidence  obtainable  of  the  con- 
tract Webb  T.  Lees,  149  P.  S.  16;  s.  c. 
153  P.  S.  436. 

70.  Where  a  minor  lived  at  the  hotise 
of  his  aunt  under  an  agreement  with  his 
guardian  to  pay  her  seven  dollars  per 
week  for  his  board,  and  during  the  boy's 
last  illness  the  guardian  agreed  to  pay 
the  aunt's  daughter  fifteen  dollars  ad- 
ditional per  week*  for  nursing  him;  it 
was  held,  that  the  orphans'  court  improp- 
erly allowed  a  further  claim  of  the  aunt 
of  three  dollars  per  week  for  nursing 
during  the  whole  period  of  the  minor's 
stay,  and  fifty  dollars  for  the  use  of  her 
house  during  the  funeral.  McHugh's  Es- 
tate, 162  P.  S.  442;  reversing  s.  c.  11 
C.  C.  206. 

71.  Where  property  is  transferred  in 
consideration  of  care  and  attention  which 
are  honestly  bestowed  to  the  end  of  life, 
the  courts  will  not  be  astute  in  weighing 
the  profit  or  loss  of  the  bargain.  Fidel- 
ity TiOe  &  Thrust  Co.  v.  WeUxd,  152  P.  S. 
498. 

72.  Where  land  was  devised  to  one 
son  and  a  charge  was  made  upon  the 
land  of  twenty-five  hundred  dollars,  the 
interest  of  which,  at  six  per  cent,  was 
to  be  used  for  the  boarding,  washing  and 
mending  and  clothing  of  an  invalid 
daughter  of  the  testator,  and  it  was 
further  provided,  that  after  the  death 
of  the  daughter  and  the  payment  of  all 
expenses,  the  remainder  should  be  di- 
vided among  testator's  other  children; 
and  the  daughter  was  an  idiot  without 
power  of  speech,  but  three  years  and  a 
half  before  her  death  she  became  totally 
helpless  and  blind;  it  was  held,  that  a 
brother  who  had  cared  for  her  and 
buried  her  was  entitled  first  to  receive 
out  of  the  principal,  three  dollars  a 
week  for  one  hundred  and  eighty-two 
weeks  for  nursing  and  personal  attend- 
ance, in  addition  to  the  sums  expended 
by  him  for  burial  and  medical  attend- 
ance.    Shubares  Estate,  154  P.  S.  230. 

73.  Where  plaintiffs  agreed  in  writing 
to  place  a  dredge  at  defendants'  "  Philar 
delphia  work,"  and  to  do  the  dredging 
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for  a  certain  sum  per  cubic  yard,  and 
they  also  agreed  to  permit  the  defendants 
to  use  a  particular  dredge  at  League 
Island,  for  which  the  defendants  were  to 
pay  a  certain  sum  per  day,  which  dredge 
was  used  at  League  Island  but  no  work 
was  done  by  plaintiffs  at  Smith's  or 
Windmill  Islands,  and  defendants  claimed 
that  they  should  only  be  charged  for  the 
actual  amount  of  the  material  removed ; 
it  was  held,  that  the  court  properly  left  it 
to  the  jury  to  say  what  was  the  meaning 
of  the  parties  as  to  the  words  "  Philadel- 
phia work."  National  Dredging  Co.  v. 
Mundy,  155  P.  S.  233. 

74.  Under  an  express  contract  to  board 
and  furnish  washing  to  the  decedent  for 
fifty  dollars  a  year,  it  was  held,  that  no 
further  allowance  could  be  made  for  such 
services,  although  the  compensation  was 
clearly  inadequate.  Brose's  Estate,  l56 
P.  S.  619;  afiarming  s.  c.  6  York  6. 

75.  Under  a  contract  for  drilling  wells, 
where  the  contractor  is  prevented  by  the 
other  party  from  performing  his  work,  he 
is  not  entitled  to  recover  the  whole  con- 
tract price,  but  only  damages  for  the 
breach  of  the  agreement,  and  where  the 
plaintiff's  statement  claims  damages  for 
the  whole  contract  price,  the  court  will 
not  enter  judgment  although  the  affidavit 
of  defence  may  be  insufficient.  Emig  v. 
Spatz,  165  P.  S.  642. 

76.  Where  a  claim  for  boarding  and 
nursing  was  presented  against  a  dece- 
dent's estate,  and  it  appeared  that  -the 
claimant  had  purchased  a  farm  from  the 
decedent  giving  a  judgment  for  the  greater 
part  of  the  purchase  money,  the  remainder 
to  be  paid  in  cash  if  decedent  ever  needed 
it;  it  was  held,  that  decedent's  right  to 
demand  such  balance  continued  until  her 
death,  and  that  the  one  debt  should  be 
applied  to  the  payment  of  the  other. 
Colgan's  Estate,  160  P.  S.  140. 

77.  Where  an  architect  sued  for  work 
in  preparing  the  plans  and  drawings  for 
a  building,  and  defendant  sought  to  charge 
the  plaintiff  with  loss  occasioned  by  the 
heating  plant  being  unsatisfactory,  and  it 
appeared  that  after  the  heating  works  were 


put  in,  the  plaintiff  gave  to  the  plumber 
a  certificate  to  show  that  the  work  was 
finished  in  accordance  with  the  plans ;  it 
was  hM,  that  the  mere  fact  of  giving  the 
certificate  was  not  sufficient  to  charge  the 
plaintiff  with  liability,  but  that  the  cer- 
tificate itself  must  be  produced  in  evidence 
or  accounted  for.  Broum  v.  Biunr,  160 
P.  S.  468. 

7a  Where  the  plaintiff  claimed  that 
he  waa  employed  to  farm  sixty  acres  of 
land  for  one  year  and  claimed  extra  work 
on  twenty-five  acres  additional  purchased 
by  the  defendant  during  the  year,  and 
the  defendant  claimed  that  the  plaintiff 
was  employed  to  work  for  him  as  a  farm 
laborer  for  one  year ;  it  was  held,  that  the 
right  of  the  plaintiff  to  recover  for  extra 
work  was  for  the  jury.  Delaney  v.  Orow, 
162  P.  S.  138. 

79.  Upon  an  appeal  from  a  justice, 
where  the  transcript  showed  that  plaintiff 
claimed  on  an  order  drawn  upon  defend- 
ants, and  the  plaintiff  in  one  clause  of 
his  statement  claimed  on  the  order,  atid 
in  the  second  clause  claimed  the  same 
amount  for  work  done,  and  the  plaintiff 
testified  to  having  done  the  °  work  and 
said  nothing  aa  to  the  order ;  it  was  held,  ■ 
that  the  case  was  properly  submitted  to 
the  jury.  White  v.  Blanchard,  164  P.  S. 
346. 

80.  An  agreement  to  do  work  in  con- 
sideration of  compoiinding  a  felony  is 
void,  and  where  the  work  has  been  done, 
the  plaintiff  cannot  recover  for  the  work 
and  labor  done.  ConneU  v.  Walton,  6 
Kulp  461. 

81.  Where  wages  for  manual  labor 
were  declared  for  and  proof  showed  work 
and  labor  done  in  pursuance  of  a  special 
contract ;  it  was  held,  that  a  non-suit  was 
properly  entered.  Henry  v.  Fisher,  2 
Lack.  Jur.  337. 

82.  Where  a  fund  was  bequeathed  for 
the  support  and  maintenance  of  a  brother- 
in-law,  and  during  the  life  of  the  widow 
there  were  no  funds  that  could  be  used 
for  the  trust,  and  upon  her  death  tiie  sum 
with  interest  was  awarded  to  his  trustee, 
and  it  appeared  that  the  petitioner  had 
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famished  board  for  the  cestui  que  trua; 
it  was  Jield,  that  she  was  entitled  to  be 
paid  for  this  service  out  of  the  fund  and 
was  also  entitled  to  interest  thereon. 
Miner's  Estate,  7  Montg.  122.  See  Mil- 
ler's Estate,  7  Montg.  62. 

83.  A  promise  to  pay  for  services  by 
means  of  a  bequest  does  not  bar  a  demand 
for  payment,  if  tlie  services  be  preceded 
by  a.  request  of  performance.  Cridland's 
Estate,  132  P.  S.  479;  affirming  s.  c.  8 
C.  C.  6. 

M.  The  evidence  to  establish  a  parol 
contract  of  a  decedent  to  devise  his  estate 
in  consideration  of  services  rendered, 
must  be  clear  and  satisfactory.  The 
measure  of  damages  for  the  breach  of 
such  a  contract  is  the  value  of  the  ser- 
vices, not  the  value  of  the  estate.  Mc- 
Evilla's  Estate,  5  Montg.  191. 

85.  Upon  a  claim  against  a  decedent's 
estate  for  attendance  and  fuel;  it  was 
held,  that  to  relieve  the  claimant  from  the 
bar  of  the  statute  of  limitations,  the  evi- 
dence of  a  special  contract  to  compensate 
by  will  should  be  definite  as  to  the  time 
when  the  alleged  contract  was  made,  and 
precise  as  to  the  character  and  duration 
of  the  services  to  be  rendered.  Cook's 
Estate,  12  C.  C.  621 ;  s.  c.  32  W.  N.  C.  231. 

86.  Claims  for  services  against  a  de- 
cedent^s  estate  not  presented  as  a  legal 
demand  xintU  after  the  death  of  the  al- 
leged debtor,  will  have  every  intendment 
and  presumption  made  against  them. 
The  declarations  of  the  decedent  amount 
to  nothing  when  confronted  by  the  due 
bills  of  the  claimant  found  in  the  hands 
of  the  decedent.  Koeckei's  Estate,  47  L. 
1.506. 

87.  Wages  for  domestic  service  are 
presumed  to  be  paid  at  the  period  cus- 
tomary at  the  time  and  in  the  neighbor- 
hood; claims  for  wages  for  an  unusual 
length  of  time,  and  especially  when  made 
after  the  claimant  has  left  the  service, 
most  be  supported  by  affirmative  proof 
that  they  have  not  been  paid.  Carpenter 
V.  Hays,  153  P.  S.  432 ;  Webh  v.  Lees,  163 
P.  S.  436.  See  Paul  v.  JfiKer,  1  iack. 
li.  N.  151. 


88.  Upon  a  claim  for  domestic  services 
for  three  and  one  half  years'  service, 
against  a  decedent's  estate,  there  is  a 
presumption  of  periodical  payment;  such 
presumption  is  not  overcome  by  the  testi- 
mony of  the  claimant's  daughter,  that  the 
claimant  only  received  one  hundred  dol- 
lars from  the  decedent  for  her  work,  and 
that  she  had  no  other  means  of  support. 
Coulston's  Estate,  161  P.  S.  161 ;  affirming 
s.  c.  14  C.  C.  243. 

89.  The  presumption  which  arises  of 
the  payment  of  wages,  by  reason  of  de- 
lay in  bringing  suit,  may  be  rebutted  by 
proof  that  the  defendant  stated  often 
during  the  whole  course  of  service,  that 
plaintiff  would  be  well  paid.  Carpenter 
V.  Ulmer,  29  W.  N.  C.  551. 

90.  A  claim  for  services  and  board 
against  a  decedent's  estate  will  be  rejected 
where  it  appears  that  the  services  were 
rendered  during  a  series  of  years,  and  that 
no  claim  was  made  until  the  alleged  debt- 
or's death,  and  there  is  no  evidence  of  a 
demand  for  payment  or  of  an  express 
contract  Conattghton's  Estate,  12  C.  G. 
590.     See  Sayer>s  Estate,  8  C.  C.  32. 

91.  Where  a  claim  was  made  against  a 
decedent's  estate  for  services  in  taking 
charge  of  realty,  and  there  was  no  proof 
of  the  value  of  the  services  or  of  an  ex- 
press contract  to  pay,  the  claim  was  re- 
fused where  it  appeared  that  the  claimant 
and  the  decedent  were  friends  in  constant 
communication  with  each  other,  and  that 
no  such  claim  was  made  in  the  decedent's 
lifetime.     TFeafa  Estate,  13  C.  C.  93. 

92.  The  act  8  May  1876  (Brightly's 
Purdon  2077)  does  not  give  a  new  process 
for  the  commencement  of  an  action;  an 
attachment  cannot  issue  as  an  original 
process  to  collect  a  debt  for  boarding. 
Carden  v.  Scott,  1  Kulp  1%;  McOinley 
V.  McDonough,  3  Lane.  202 ;  Thatcher  v. 
Beam,  14  C.  C.  109 ;  McCarty  v.  Do^h- 
erty,  16  C.  C.  86 ;  Dillon  v.  Treverton,  16 
C.  C.  89;  Contra,  SmUh  v.  Dingus,  12 
C.  C.  299;  Thomas  v.  Glasgow,  13  C.  C. 
167. 
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(6)  When  a.  promise  to  pay  will  be  im- 
pUed. 

93.  No  such  relation  exists  between  an 
aunt  and  nephew  as  to  create  a  presump- 
tion of  intention  on  the  part  of  the  lat- 
ter to  support  the  former  gratuitously. 
Barry's  Aj^peal,  2  Cent.  291. 

M.  The  relationship  of  brother  and 
sister  does  not  involve  a  duty  to  support, 
and  an  express  contract  to  pay  board  need 
not  be  proven.  Mayfaith'a  Appeal,  2 
Atlan.  28. 

95.  If  one  enters  his  brother's  family 
paying  board  and  then  is  taken  ill  and 
cared  for,  the  presumption  is  that  his 
liability  to  pay  continues.  KeUer'a  Es- 
tate, 2  Northam.  221.  See  GriffltKa  Es- 
tate, 147  P.  S.  274  5  aflarming  s.  c.  10  C.  C. 
307 ;  27  W.  N.  C.  488 ;  48  L.  I.  24. 

96.  If  a  sister  goes  to  a  brother's  house 
in  failing  health,  not  at  his  invitation,  he 
may  recover  for  his  services  against  her 
estate.    IMich'a  Estate,  9  C.  C.  25. 

97.  In  a  claim  by  the  wife  of  a  grand- 
son for  wages,  the  claimant  having  lived 
with  the  deceased  as  a  servant  before  her 
marriage,  the  question  of  contract  was 
properly  left  to  the  jury.  Neale  v.  Engle, 
7  Atlan.  60.    See  note  on  page  61. 

9a  A  trustee  to  collect  and  maintain, 
is  entitled  to  credit  for  the  ceatui  que 
trust's  maintenance  at  the  house  of  his 
half-brother,  and  for  the  expense  of  a 
nurse  whose  services  were  absolutely 
necessary.  Right  of  the  trustee  to  use 
the  corptia  of  the  estate  for  maintenance. 
Griffith' a  Estate,  147  P.  S.  274;  affirming 
8.  c.  10  C.  C.  307 ;  27  W.  N.  C.  488;  48 
L.  I.  24. 

99.  Where  a  minor  has  a  separate  es- 
tate, a  grandmother,  if  in  humble  circum- 
stances, will  be  allowed  a  periodical  sum 
for  the  past  support  of  the  minor  in  the 
absence  of  evidence  that  she  took  and 
maintained  the  minor  in,  loco  parentia. 
Lafferhfa  Estate,  147  P.  S.  283. 

100.  Where  a  testator  gave  to  his 
daughter  such  wages  for  her  work  and 
labor  as  might  be  recovered  against  his 
estate  by  due  course  of  law ;  it  was  held, 


that  no  further  proof  of  a  contract  re- 
lation was  necessary,  and  that  the  gift 
was  a  legacy  the  amount  of  which  was  to 
be  ascertained  by  a  judicial  proceeding, 
interest  to  begin  one  year  from  the  date 
of  testator's  death.  KnoMa^a  Estate,  148 
P.  S.  265;  reversing  s.  c.  9  C.  C.  621. 

101.  Upon  a  claim  for  nursing  a  dece- 
dent a  recovery  may  be  had  upon  a 
quantum  meruit;  so  a  contract  to  pay 
may  be  established  by  the  declaration  of 
the  decedent,  proved  by  a  disinterested 
witness,  that  "  Betsey  is  very  kind  to  me. 
I  have  promised  her  that  she  shall  be 
paid  by  my  executors  when  I  am  gone, 
for  waiting  on  me."  Harrington  v.  Hide- 
man,  148  P.  S.  401. 

loa.  The  rule  that  as  between  parent 
and  child  there  can  be  no  recovery  for 
services  and  boarding,  in  the  absence  of 
an  express  contract  to  pay,  does  not  apply 
to  a  son-in-law  who  boards  his  father-in^ 
law ;  in  such  a  case,  in  a  suit  for  board, 
a  promise  to  pay  may  be  established  by 
the  declarations  of  the  father-in-law  that 
he  had  agreed  to  pay  his  board,  and  a 
recovery  may  be  had  although  no  sum 
was  mentioned  between  the  parties.  Per- 
kina  v.  Haabnnuik,  156  P.  S.  494. 

103.  In  an  action  by  a  son-in-law 
against  his  mother-in-law's  estate  for 
board,  where  one  of  the  witnesses  testi- 
fies that  the  decedent  had  told  her  that 
she  had  promised  to  pay  her  son-in-law 
for  board,  the  case  must  be  submitted  to 
the  jury.  Cferz  v.  Demarra,  162  P.  S. 
630. 

104.  Where  a  daughter  brings  suit 
against  her  father  to  recover  wages  under 
an  express  contract,  and  the  plaintiff  testi- 
fies, "  he  said  if  I  would  pay  my  rent  of 
five  dollars  a  month,  and  if  I  worked  any, 
he  would  pay  me  every  cent  I  worked  for 
him.  He  told  my  husband  so  more  than 
a  dozen  times,  and  me  too,  double  as  much 
as  any  one  else,"  the  case  must  be  sub- 
mitted to  the  jury.  Qlone  v.  Arleth,  162 
P.  S.  550. 

105.  Where  board  is  given  upon  an. 
assumption  by  the  boarder  to  pay  for  it 
at  a   reasonable  compensation  therefor, 
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it  should  be  allowed  out  of  his  estate. 
Byan's  Estate,  2  Lack.  Jur.  191. 

10&  A  claim  by  a  son  against  his 
father's  estate  for  boarding  and  washing 
was  allowed,  where  an  express  promise 
to  pay  was  established  by  the  evidence. 
Gibbon's  Estate,  8  Lane.  305. 

107.  A  son-in-law  was  permitted  to  re- 
cover on  an  implied  contract  from  the 
estate  of  his  mother-in-law  for  board  and 
for  an  extra  servant  hired  for  her  use; 
but  it  was  heM,  that  he  coiild  not  recover 
for  services  performed  by  his  wife  while 
his  mother-in-law  was  living  at  his  home. 
HoUiffs  Estate,  10  Lane.  179. 

loa  A  daughter  is  entitled  to  recover 
from  her  father's  estate  upon  a  finding  by 
the  auditor  that  she  did  work  about  the 
house,  nursed  her  father  and  her  father 
promised  to  pay  her.  SchaubeTs  Estate, 
12  Lane.  166. 

109.  The  relation  of  uncle  and  nephew 
is  not  such  a  relation  as  will  preclude  the 
latter  from  recovering  board  upon  the 
presumption  of  a  gratuitous  performance 
of  services.  Schemes  Estate,  6  York 
167. 

HO.  For  authorities  as  to  the  duty  of 
support  and  necessity  of  proof  of  an 
express  contract,  see  notes  to  Sawyer  v. 
H^rd,  3  Atlan.  531,  and  Mayer's  Appeal, 
Ibid.  813. 

(«)  When  A  promise  to  pay  will  not  be 
implied. 

Ul.  To  establish  a  claim  by  a  son  for 
personal  services  to  a  father,  there  must 
be  proof  of  an  actual  contract;  some- 
thing more  than  loose  declarations  of 
gratitude  or  of  an  intention  to  compen- 
sate made  in  the  last  sickness ;  and  this, 
though  the  son  be  not  a  member  of  his 
father's  family.  Zimmerman  v.  Zimmer- 
won,  129  P.  S.  229. 

U2.  In  assumpsit  by  a  son  against 
his  father's  estate  upon  an  express  con- 
tract to  compensate  the  plaintiff  for  his 
Mrrices  either  in  money  or  land,  and  in 
any  event  to  give  him  one-half  the  farm 
^  his  death ;  it  was  hdd,  that  the  plain- 
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tiff  could  not  recover  unless  he  had 
established  the  existence  of  the  contract 
by  clear,  direct,  positive,  express  and 
unambiguous  evidence ;  and  it  was  further 
hdd,  that  the  measure  of  damages  was  not 
the  value  of  the  land  but  only  the  value 
of  the  services  rendered,  and  in  no  event 
to  exceed  the  value  of  the  land  at  the 
death  of  the  father,  with  interest  from 
that  date.  McLaughlin  v.  McLaughUn, 
145  P.  S.  682. 

113.  Where  it  appeared  that  the  dece- 
dent, an  aged  woman,  had  for  many  years 
divided  her  time  between  her  son  and 
daughter,  the  wife  of  the  claimant,  and 
there  was  no  agreement  to  pay  for  her 
board;  it  was  held,  that  her  son-in-law 
coiild  not  recover  for  her  care  and 
nursing  and  for  his  personal  services 
during  her  last  illness.  Young's  Estate, 
148  P.  S.  576. 

114.  Upon  a  claim  by  a  son-in-law 
against  the  estate  of  his  mother-in-law 
for  board  and  nursing,  where  no  proof 
is  made  of  a  contract  to  pay,  the  pre- 
sumption is  strongly  against  the  exist- 
ence of  any  such  relation  as  will  justify 
the  inference  of  an  implied  contract. 
Gen  V.  Weber,  151  P.  S.  396. 

US.  A  daughter's  claim  against  her 
father's  estate  to  recover  for  domestic 
services  cannot  be  established  by  mere 
declarations  by  the  father  that  he  appre- 
ciated his  daughter's  services  and  that 
she  would  be  well  paid,  as  she  would  get 
his  property  at  his  death.  Murphy  v. 
Corrigan,  161  P.  S.  69. 

116.  Where  a  sister  sued  her  brother 
for  board  and  the  plaintiff's  evidence 
tended  to  show  that  the  plaintiff  and 
defendant  lived  with  their  sisters  in  a 
house  left  by  their  parents  as  a  common 
home,  and  it  was  understood  among  all 
parties  that  an  agreement  for  board  as  to 
defendant  would  be  fully  complied  with 
by  the  performance  of  services  about  the 
house,  and  that  he  fully  performed  the 
services ;  it  was  hdd,  that  the  case  was  for 
the  jury  and  that  a  verdict  and  judgment 
for  the  defendant  would  be  sustained. 
Stafford  v.  Devereuas,  166  P.  S.  277. 
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117.  The  (leceilent's  wife's  sister,  who 
after  his  wife's  death  took  charge  of  his 
home  and  served  five  years,  is  not  entitled 
to  compensation  from  his  estate,  in  the 
absence  of  proof  of  a  contract  to  pay. 
Cooper's  Estate,  7  C.  C.  366;  s.  c.  24 
W.  N.  C.  384. 

11&  If  services  were  originally  ren- 
dered from  motives  of  kindness,  the  pre- 
sumption is  that  they  so  continued,  in 
absence  of  proof  to  the  contrary.  Bayer's 
Estate,  8  C.  C.  32. 

119.  Upon  a  claim  for  services  where 
no  claim  was  made  in  the  lifetime  of  the 
decedent,  it  is  presumed  either  that  the 
wages  were  paid  at  regular  intervals,  or 
that  the  services  were  rendered  upon  the 
understanding  that  they  were  not  to  be 
paid  for.    Ibid. 

120.  Where  the  evidence  established  a 
family  relation  between  the  decedent  and 
his  step-son ;  it  was  held,  that  a  liability 
for  the  step-son's  services  could  not  be 
established  by  evidence  of  loose  declara- 
tions of  the  decedent  of  his  intention  to 
pay  for  them.  WiMongei's  Estate,  12 
C.  C.  616. 

121.  A  niece  will  not  be  allowed  for 
services  as  nurse  and  housekeeper  of  her 
uncle  in  the  absence  of  evidence  of  a 
demand  during  the  latter's  lifetime,  and 
evidence  that  the  parties  contemplated 
payment  at  the  time  the  services  were 
rendered.    Lafferty's  Estate,  13  C.  C.  82. 

122.  Where  a  father  lived  for  many 
years  in  his  son's  family  without  paying 
board,  and  after  his  son's  death  he  con- 
tinued to  live  for  several  months  with  his 
son's  widow  without  paying  board;  it 
was  held,  that  there  was  no  implied  con- 
tract on  his  part  to  pay  board  to  his  son's 
widow.     Porter's  Estate,  15  C.  C.  607. 

123.  Where  a  niece  claims  upon  an 
implied  contract  for  services  as  nurse 
and  housekeeper  for  her  uncle,  her  claim 
must  be  supported  by  satisfactory  proof 
that  compensation  was  contemplated  at 
the  time  the  services  were  rendered  and 
accepted.  Lafferty's  Estate,  2  Dist.  Rep. 
205. 

124.  A  claim  against  a  decedent's  estate 


for  nursing  and  care  by  a  member  of  the 
family  must  be  supported  by  some  evi- 
dence of  a  contract  relation.  Thomait 
Estate,  6  Kulp  213. 

125.  A  promise  by  a  decedent  to  his 
son,  that  he  should  be  well  paid  for  his 
services,  is  void,  unless  made  before  the 
services  were  rendered.  Waltefs  Estate, 
7  Lane.  76 ;  s.  c.  1  Northam.  313. 

126.  To  entitle  a  son  to  recover  for 
boarding  his  parents  there  must  be  evi- 
dence of  an  express  promise  to  pay ;  an 
agreement  as  to  price,  however,  is  not 
necessary.     Webb's  Estate,  7  Lane.  106. 

127.  Whera  the  claimant  against  a  de- 
cedent's estate  studied  medicine  in  the 
decedent's  office,  and  after  his  graduation 
he  helped  the  decedent  with  his  practice, 
and  the  decedent  paid  his  board  and  sup- 
plied him  with  office  room  and  books  up 
to  about  three  years  before  his  death, 
when  the  claimant  started  to  practise  for 
himself,  and  there  was  no  express  con- 
tract or  demand  in  the  lifetime  of  the 
decedent ;  it  was  hdd,  that  the  claimant 
could  recover  nothing  from  the  estate. 
Rohrer's  Estate,  8  Lane.  161. 

12a  A  child  cannot  recover  from  his 
parents'  estate  for  maintenance  and  ser- 
vices without  clear  proof  of  an  express 
contract  to  pay.  Oood^s  Estate,  11  Lane. 
17. 

129.  Upon  a  claim  for  board  against 
the  estate  of  a  decedent,  where  it  ap- 
peared that  the  decedent  had  originally 
acted  as  housekeeper  for  the  claimant;  it 
was  h£ld,  that  no  recovery  coiild  be  had 
in  the  absence  of  sufficient  evidence  that 
the  relations  between  the  parties  had 
changed  before  the  decedent's  deatL 
Long's  Estate,  11  Lane.  1%. 

130.  Where  a  son-in-law  made  a  claim 
against  his  mother-in-law's  estate  for 
maintenance  and  nursing  and  there  was 
no  express  contract  to  pay ;  it  was  held, 
that  he  could  not  recover  where  it  ap- 
peared by  the  evidence  that  the  children 
of  the  decedent  had  agreed  that  she 
should  live  with  them  without  charge. 
Boofs  Estate,  11  Lane.  226. 

131.  In  order  to  recover  for  services 
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rendered  by  a  grand-daughter  to  her 
grandmother,  the  claimant  must  show  by 
clear  and  satisfactory  proof  that  there 
was  a  contract  to  pay.  Seed's  Estate,  8 
Montg.  98. 

132.  Where  it  appeared  that  the  rela- 
tion between  a  decedent  and  the  claimant, 
JUs  step6on,  was  a  family  one ;  it  was 
held,  that  the  claim  for  services  for  nurs- 
ing would  not  be  allowed  upon  loose  dec- 
larations of  an  intention  to  pay.  WUd- 
anger's  Estate,  32  W.  N.  C.  184. 

133.  Upon  a  claim  by  a  child  for 
boarding,  attendance,  and  other  services 
rendered  to  the  parent,  an  express  con- 
tract must  be  clearly  and  explicitly 
proven,  and  this  rule  applies  as  well  to 
the  case  where  the  parent  lives  separate 
and  apart  from  the  child  as  where  they 
are  members  of  the  same  family  circle ; 
a  claim  for  the  rent  of  a  house  is  gov- 
erned by  the  same  principle.  Mbrighfs 
Estate,  1  York  121. 

134.  Where  the  claimant  was  a  nephew 
of  the  decedent  and  was  received  into  the 
tatter's  family  when  five  years  old;  it 
was  held,  upon  a  claim  for  services,  that 
the  relation  between  the  decedent  and 
the  claimant  was  such  as  to  forbid  any 
implied  promise  to  pay  for  the  services 
rendered.    Haney's  Estate,  2  York  105. 

135.  Where  the  claimant  and  her  sis- 
ter lived  with  the  decedent,  and  the 
claimant  was  his  housekeeper  and  her 
sister  an  invalid,  and  they  derived  their 
entire  support  from  the  decedent ;  it  was 
held,  that  the  presumption  was,  that  the 
claimant's  services  were  compensated  for 
by  the  maintenance  of  herself  and  invalid 
sister.    Hildebrand's  Estate,  3  York  191. 

13&  Where  the  brother  of  the  dece- 
dent was  sick  and  feeble  and  had  to  be 
waited  on  as  a  child,  and  for  over  twenty 
years  before  his  death  he  lived  with  his 
daughter,  and  during  the  decedent's  life- 
time she  told  the  daughter  that  if  the 
latter  would  keep  her  brother,  she  would 
pay  her  for  her  trouble,  and  she  also 
promised  to  fix  it  in  her  will,  and  the 
decedent  died  three  years  after  her 
brother;  it  was  held,  that  the  daughter's 


claim  for  services  rendered  to  her  father 
could  not  be  sustained  in  the  absence  of 
proof  that  the  services  were  rendered, 
not  because  he  was  her  father,  but  be- 
cause the  decedent  had  promised  to  pay 
therefor,  and  it  was  further  held,  that 
there  was  a  presumption  against  the 
claim  arising  from  the  want  of  a  demand 
for  payment  from  the  decedent  in  her 
lifetime.  Keyworth's  Estate,  6  York  93 
s.  c.  5  Del.  175. 

VII.  Goods  sold  and  delivered. 

137.  In  assumpsit  against  a  partnership 
a  sealed  agreement  executed  by  one  of 
the  partners  is  admissible  for  the  pur- 
pose of  showing  what  the  defendant  had 
agreed  to  pay  for  the  goods.  Oallagher 
V.  Strohridge  Lithographing  Co.,  9  Atlan. 
487. 

13a  The  purchaser  of  goods  is  liable 
for  the  price,  unless  sold  under  an  agree- 
ment that  the  purchaser  should  not  be 
liable;  that  another  person  has  made 
himself  responsible  therefor  will  not, 
simply  of  itself,  relieve  the  purchaser. 
Brewer  v.  Warner,  126  P.  S.  161. 

139.  A  purchaser  having  full  knowl- 
edge of  the  qxiantity  and  value  of  the 
goods  purchased,  cannot,  in  an  action  on 
a  note  given  for  the  purchase  money,  set 
up  that  the  goods  were  old  and  not  worth 
the  amount.  Shirley  v.  Keagy,  126  P.  S. 
282. 

140.  In  an  action  for  the  price  of  coal, 
where  the  contract  of  sale  provided  a 
method  of  determining  the  price ;  it  was 
held,  that  such  method  must  be  followed ; 
the  plaintiff  would  not  be  permitted  to 
give  evidence  of  the  market  value  of  the 
coal.  Lucas  Coal  Co.  v.  Delaware  &  Hud- 
son  Canal  Co.,  148  P.  S.  227. 

141.  In  an  action  for  the  price  of  iron 
ore  sold  by  plaintiffs  to  defendants  to  be 
shipped  from  Spain  to  Baltimore,  where 
the  buyers  under  the  contract  were  to 
furnish  the  steamers  on  a  basis  of  nine 
shillings  per  ton,  any  variation  to  be  for 
the  buyer's  account  and  the  sellers  were 
to  attend  to  the  chartering,  and  the  rate 
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of  freight  fixed  in  the  charter  party  was 
eight  shillings  per  ton ;  it  was  held,  that 
the  buyer  was  entitled  to  a  credit  of  one 
shilling  per  ton  only,  and  not  to  allow- 
ances to  the  charterers  for  services  for 
dispatch  money  and  other  allowances 
earned  by  expedition  in  loading  and  un- 
loading the  cargo  and  speeding  the  ship's 
release  from  service.  Ennis  v.  Pennsyl- 
vania Steel  Co.,  154  P.  S.  138.  See 
Ascherson  v.  Bethlehem  Iron  Co.,  161 
P.  S.  63 ;  affirming  s.  o.  13  C.  0.  668. 

142.  In  an  action  for  the  price  of  goods 
which  were  delivered  on  board  of  a  ves- 
sel but  lost  at  sea,  where  it  appeared  that 
the  course  of  dealing  between  the  parties 
was  for  the  shipper  to  insure  when  or- 
dered to  do  so  by  the  buyer,  but  not  to 
insure  unless  ordered,  and  it  further  ap- 
peared that,  upon  the  shipment  in  suit, 
the  plaintiffs  were  directed  to  insure  but 
neglected  it  for  twenty-five  days,  and 
when  they  attempted  to  do  so,  they  found 
that  they  could  not  insure  because  the 
vessel  had  gone  ashore ;  it  was  Jield,  that 
the  plaintiff  could  not  recover  the  price 
of  the  goods.  New  York  Tartar  Co.  v. 
French,  154  P.  S.  273 ;  reversing  8.  c.  12 
C.  C.  186. 

143.  Where  the  defendant  alleged  that 
the  goods  were  sold  to  his  son  and  not  to 
himself;  it  was  Jield,  that  the  jury  might 
take  into  consideration  the  circumstances 
that  the  sons  were  young  men  who  had 
never  been  in  business,  and  were  irrespon- 
sible, as  alleged  by  defendant's  counsel  in 
his  address  to  the  jury;  and  this,  although 
there  was  no  evidence  of  such  circum- 
stances given  on  the  trial.  Oddatrohn  v. 
Stinner,  155  P.  S.  28. 

144.  Where  goods  are  not  ordered  but 
the  consignee  takes  the  goods  from  the 
railroad  company  and  hauls  them  to  his 
own  place  of  business,  he  is  liable  for 
their  price  tinless  he  notifies  the  consign- 
ors that  he  does  not  intend  to  accept 
them.  Indiana  Mfg.  Co.  v.  Hayes,  166 
P.  S.  160. 

145.  In  assumpsit  for  goods  sold  and 
delivered,  where  there  is  no  evidence  of 
delivery,  it  is  error  to  give  binding  in- 


structions for  plaintiff.  Sehrimpton  v. 
Bertolet,  166  P.  S.  638;  reversing  s.  c.  10 
Lane.  139. 

146.  Where  a  person  who  has  been  in 
the  habit  of  dealing  at  a  store  notifies  the 
proprietor  not  to  trust  his  family,  but  he 
subsequently  permits  members  of  his 
family  to  procure  from  the  store  goods 
suitable  for  family  use  which  are  so  used 
in  his  family,  he  will  be  held  to  be  re- 
sponsible for  the  payment  of  their  value. 
Graff  V.  Callahan,  168  P.  S.  380. 

147.  Where  one  partner  sells  his  inter- 
est in  the  firm  to  the  other  partner,  he 
may  maintain  an  action  of  assimipsit 
against  him  for  the  purchase  money. 
Draucker  v.  Arick,  161  P.  S.  367. 

14a  Where  a  person  sells  his  business 
to  another,  who  continues  the  business  at 
the  same  stand  and  with  the  same  em- 
ployees, the  vendor  will  be  held  liable 
for  goods  bought  on  his  credit  and  de- 
livered to  his  successor  in  the  absence  of 
actual  notice  by  him  to  persons  who  had 
previous  dealings  with  him.  Shaunce  y. 
McCrygtal,  162  P.  S.  467. 

149.  Where  the  plaintiff  agreed  to  fur^ 
nish  to  the  defendant  all  his  milk  for  a 
year  at  a  certain  price  per  gallon,  but  no 
specific  amount  of  milk  was  mentioned ; 
it  was  htild,  that  the  contract  was  sever- 
able and  that  the  plaintiff  could  recover 
for  milk  furnished  during  a  portion  of 
the  year,  although  he  failed  to  comply 
with  his  contract  during  the  rest  of  the 
year.    McLaugUin  v.  Hess,  164  P.  S.  670. 

Vm.  Defences. 

150.  Where  a  rule  of  court  provided 
that  material  averments  in  the  statement 
which  were  not  denied  by  affidavit  should 
be  taken  as  admitted ;  it  was  held,  in  an 
action  for  the  price  of  chattels  where  the 
affidavit  of  defence  did  not  deny  the  sale, 
delivery  or  price  of  chattels  as  averred, 
that  it  was  error  to  refuse  the  plaintiff's 
offer  of  the  statement  and  affidavit  as  evi- 
dence of  such  sale,  delivery  and  price. 
Neely  v.  Bair,  144  P.  8.  260.  See  &  a 
157  P.  8.  417. 
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laa.  In  an  action  for  a  foundry  fur- 
nace, an  affidavit  of  defence  that  the  ap- 
pliance, contrary  to  instructions,  was  made 
of  improper  material,  and  that  it  was  en- 
tirely unfit  for  its  intended  purpose  and 
acceptance  of  it  was  refused,  was  lield  to 
be  sufficient  to  prevent  summary  judg- 
ment Leechburgh  Foundry  &  Machine 
Co.  V.  Jennings,  146  P.  S.  559. 

152.  In  an  action  for  goods  sold  and 
delivered,  an  averment  in  an  affidavit  of 
defence  that  the  goods  charged  were  exces- 
sive in  amount,  is  too  vague ;  the  defend- 
ant should  specify  the  excess,  so  that  the 
plaintiff  could  have  judgment  for  the 
amount  admitted  to  be  due.  Jenkinaon 
V.  Hiland$,  146  P.  S.  380. 

153,  In  an  action  for  goods  sold  and 
delivered,  where  the  affidavit  of  defence 
averred  that  a  prior  judgment  for  the 
plaintiff  before  an  alderman  for  the  same 
cause  of  action  was  reversed  on  certiorari, 
and  a  judgment  for  the  defendant  for 
costs  therein  was  unsatisfied ;  it  was  held, 
that  the  averment  as  to  the  prior  judg- 
ment raised  no  bar  to  the  second  action. 
Jenkinson  v.  HOanda,  146  P.  S.  380. 

IM.  In  an  action  for  goods  sold  and 
delivered,  where  it  appears  from  the 
affidavit  of  defence  that  the  defendants 
are  indebted  to  the  plaintiffs  for  at  least 
a  portion  of  their  claim,  the  affidavit  is 
insufficient  if  it  does  not  say  how  much 
is  due,  in  order  that  the  plaintiffs  may 
have  judgment  for  that  sum  if  they  see 
proper  to  accept  it.  EUinger  v,  MiUer, 
163  P.  S.  467. 

155.  In  an  action  for  goods  sold  and 
delivered,  it  is  a  good  defence  that  the 
goods  were  furnished  the  defendants  not 
as  purchasers,  but  as  managers  of  a  busi- 
ness entered  upon  for  the  benefit  of  both 
parties  and  as  plaintiff's  contribution  to 
the  stock,  and  that  such  stipulation  had 
been  omitted  by  mistake  from  the  writ- 
ten agreement  Lee  v.  Taylor,  164  P. 
S.95. 

156.  In  an  action  for  the  price  of 
doors,  blinds  and  mouldings,  it  is  a  suf- 
ficient affidavit  of  defence  that  the  goods 
*ere  sold  under   the  express  warranty 


that  they  were  in  size  and  dimensions 
like  others  being  used  in  a  building 
operation  and  were  to  be  used  therein, 
and  defendant  had  no  opportunity  of 
examining  the  goods,  that  they  were 
unsuitable  for  the  purposes  ordered  and 
not  as  represented,  and  that  defendant 
was  compelled  to  sell  them  at  a  loss. 
Bcuxm  V.  Scott,  164  P.  S.  250. 

157.  In  an  action  for  the  price  of 
melons  sold  to  defendant's  agent  on  the 
authority  of  a  telegram  directing  the 
agent  to  buy  two  cars  if  the  stock  were 
of  good  size  and  cheap,  it  was  not  a 
good  affidavit  of  defence  that  the  agent 
was  not  authorized  to  buy  other  melons 
than  those  mentioned  in  the  telegram, 
that  those  forwarded  were  small  and  of 
inferior  qtudity,  and  that  the  defendants 
had  refused  to  receive  them,  and  upon 
plaintiff's  refusal  to  order  a  return,  the 
defendants  sold  them  for  sixty  dollars 
less  than  the  sum  claimed  by  plaintifb. 
WiUiama  v.  Saioyera,  156  P.  S.  129. 

isa  Where  a  person  becomes  pos- 
sessed of  property  under  a  bill  of  sale, 
and  the  title  to  the  property  is  claimed 
by  another,  and  the  vendee  is  induced 
to  part  with  the  possession  of  the  prop- 
erty at  the  instance  of  the  claimant  in 
consideration  of  a  note  endorsed  by  him ; 
it  was  held,  that  the  latter  will  be  es- 
topped from  asserting  a  defence  in  an 
action  on  the  note,  that  it  was  a  trick  or 
artifice  by  which  the  vendee  was  de- 
ceived into  parting  with  his  property. 
McClain  v.  Smith,  158  P.  S.  49. 

159.  In  an  action  on  a  promissory 
note  given  in  payment  of  a  medical 
practice  and  drug  store;  it  was  held,  to 
be  a  good  defence  that  the  plaintiff 
showed  to  defendant  false  and  fraudu- 
lent statements  and  accounts,  that  the 
store  was  almost  destitute  of  drugs,  that 
the  bottles  were  filled  with  colored  water, 
that  the  prescriptions  were  fraudulently 
numbered,  and  that  just  before  possession 
of  the  store  was  given  to  the  defendant, 
the  plaintiff  removed  all  the  costly  and 
useful  drugs.  Chodwin  v.  Schott,  169 
P.  S.  562. 
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160.  In  an  action  for  a  designated 
quantity  of  electricity  at  a  fixed  price 
per  lamp-hour,  an  affidavit  of  defence 
is  sufficient  whicli  avers  that  the  meas- 
urement of  current  used  was  incorrect, 
that  the  meter  was  out  of  order  and  did 
not  register  correctly,  that  the  meter  was 
the  property  of  the  plaintiffs  and  under 
their  sole  control,  that  it  was  removed 
by  plaintiffs,  and  that  defendant  had  no 
opportunity  to  test  by  a  new  and  correct 
meter  and  that  in  consequence  he  could 
not  tell  in  what  sum  he  was  indebted  to 
plaintiffs  for  electricity  actually  con- 
sumed. Edison  Electric  Light  Co.  v. 
McCorMl,  161  P.  S.  227, 

161.  Where  a  contract  to  supply  coal 
for  a  number  of  years  provided  for 
monthly  settlements  on  a  certain  day; 
it  was  held,  in  an  action  for  coal  deliv- 
ered, that  it  was  not  a  good  -defence  that 
certain  coal  delivered  earlier  in  the  run- 
ning of  the  contract  was  poor  and  worth- 
less, and  that  the  defendant  had  paid  for 
it  under  protest  and  because  he  could  not 
procure  coal  elsewhere,  and  had  notified 
the  seller  that  he  wovdd  deduct  the 
price  of  it  from  the  price  of  coal  subse- 
quently delivered.  Armstrong  v.  Lati- 
mer, 166  P.  S.  398. 

162.  In  an  action  against  the  defend- 
ant and  twenty-eight  other  persons  doing 
business  as  tiie  Centi-al  Goal  Dealers' 
Association,  to  recover  the  price  of  coal ; 
it  was  hdd,  that  an  affidavit  of  defence 
was  STifficient  which  averred  that  the 
defendant  was  not  a  member  of  the 
association  during  the  period  within 
which  the  coal  was  sold  and  delivered, 
and  that  this  fact  was  known  to  one  of 
the  plaintiffs.  Rhoads  v.  Fitzpatrick,  166 
P.  S.  294. 

163.  In  an  action  to  recover  the  price 
of  flour,  it  was  held,  that  an  affidavit  of 
defence  was  insufficient  which  averred 
that  the  flour  was  of  bad  quality,  that  a 
small  portion  was  returned  to  the  de- 
fendant by  his  customers,  and  that  the 
defendant'^  direct  loss  amounted  to  a 
certain  sum.  Marshall  v.  Aber,  11  C.  0. 
670. 
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164.  In  an  action  for  goods  sold  and 
delivered,  it  was  held,  that  an  affidavit  of 
defence  was  insufficient  which  simply 
denied  that  the  defendant  bought  or  re- 
ceived the  goods,  but  did  not  deny  the 
execution  of  a  contract  of  purchase  and  a 
delivery  or  an  attempt  to  deliver  in  pur- 
suance of  such  contract.  National  Cash 
Register  Co.  v.  Flaherty,  12  C.  C.  475. 

165.  In  an  action  for  goods  sold  and 
delivered,  where  the  plaintiff  has  filed 
an  itemized  statement  of  his  claim,  an 
affidavit  of  defence  which  alleges  that 
some  of  the  articles  were  damaged  and 
returned,  is  insufficient  to  prevent  judg- 
ment where  such  affidavit  fails  to  state 
exactly  which  of  the  articles  the  defend- 
ant refers  to,  or  to  set  forth  the  circum- 
stances with  all  possible  accuracy.  Kress 
Stationary  Co.  v.  Hallock,  7  Kulp  313. 

166.  Where  a  vendor  of  timber  assured 
the  vendee  before  the  contract  was  signed, 
that  the  lines  on  the  ground  included  the 
whole  of  a  certain  specified  tract  of 
timber,  and  it  was  afterwards  discovered 
that  the  lines  did  not  include  such  timber, 
the  vendee  was  hdd  to  be  entitled  to  make 
defence  against  a  proportionate  part  of 
the  purchase  money.  Blygh  v.  Samson, 
137  P.  S.  368. 

167.  In  an  action  for  wages  the  em- 
ployer may  prove  the  loss  suffered  by 
reason  of  the  negligent  and  unskilful 
manner  in  which  the  work  was  performed, 
and  such  defence  is  available  not  only  a» 
to  the  wages  of  the  particular  days  upon 
which  the  negligence  occurred,  but  also 
as  to  the  wages  earned  upon  other  days. 
Olennon  v.  Lebanon  Mfg.  Co.,  140  P.  S. 
694. 

16a  In  an  action  by  heirs  against  an 
administratrix  for  rents  collected  with- 
out their  authority,  she  is  not  entitled  to 
setoff  for  services  rendered  to  the  in- 
testate during  his  lifetime ;  such  a  claim 
must  be  enforced  in  the  regular  and 
orderly  way.  Dakes  v.  Beese,  160  P.  S. 
44. 

169.  In  assumpsit  by  the  common- 
wealth against  a  county  to  recover  the 
amount  of  a  tax  settlement,  the  county 
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will  be  permitted  to  prove  any  facts 
going  to  show  that  the  commonwealth 
ought  not  in  equity  and  good  conscience, 
recover  the  whole  or  any  part  of  the 
claim;  and  this,  though  no  appeal  was 
taken  from  the  settlement.  CommHh  v. 
Philadelphia  County,  167  P.  S.  631. 

17a  In  an  action  for  money  deposited 
with  defendant  by  plaintiffs  testator, 
where  the  defendant  proved  that  she  had 
returned  the  money  to  the  plaintiff's 
testator,  and  that  when  she  asked  for 
the  papers  he  said  he  had  torn  them  up, 
and  that  defendant's  husband  then  drew 
a  receipt  which  was  signed  and  alleged 
to  have  been  lost,  but  it  was  proven  to 
have  been  seen  by  one  or  two  witnesses ; 
it  was  hdd,  that  the  testimony  was  suffi- 
cient to  sustain  a  verdict  for  defendant 
Fullam  V.  Rose,  160  P.  S.  47. 

ITL  In  an  action  for  the  price  of 
horseshoeing,  an  affidavit  bf  defence  is 
insufficient  which  avers  that  the  horses 
were  crippled  and  injured,  but  does  not 
aver  that  they  were  permanently  injured 
or  were  rendered  less  valuable.  Weston 
V.  KtUeen,  11  C.  C.  412. 

172.  In  an  action  by  the  heirs  of  a 
decedent  to  recover  rents  collected  by  the 
defendant,  an  affidavit  of  defence  is  not 
sufficient  which  sets  forth  that  the  rents 
were  collected,  but  that  they  are  not 
sufficient  to  pay  the  defendant's  bill 
against  the  decedent  for  boarding  him. 
Baker  v.  Beece,  9  Lane.  108. 

ATTACHMEFT. 

See  AsBEST,  V. :  Decedents'  Estates, 
VI. :  Justices,  Coubts,  II.,  X, :  Ship- 
PDro. 

L  Foreign  attachment. 

(a)  Liability  to  foreign  attach- 
ment. 

(6)  For  what  cause  of  action  an 
attachment  lies. 

(c)  Attachment  in  equity. 

(o^  What  may  be  attached. 

(e)  Of  the  affidavit 

(g)  Service. 


(h)  Dissolution  of  attachment 
(t)  Of  the  attached  property. 
(]c)   Of  the  defendant 

(f)  Of  the  garnishee, 
(m)  Counsel  fees. 

(«)  Judgment 
(o)  Effect  of  the  attachment 
II.  Domestic  attachment 

III.  Attachment  against  fraudulent  debt- 

ors. 

(a)  When    an   attachment    may 

issue. 
(6)  Of  the  writ  and  service. 
(c)  What  may  be  attached. 
\d)  Of  the  plaintiff's  bond, 
(e)   Of  the  defendant's  bond. 
\g)   Of  the  affidavit 
(A)   Dissolution, 
(t)  Effect  of  dissolution. 
(Je)  Subsequent  proceedings. 

IV.  Attachment  execution. 

(a)  When   an    attachment    may 

issue. 
(6)  What  may  be  attached, 
(c)  Of  the  writ  and  service. 
{d)  Rule  to  quash, 
(e)  Payment  into  court 

(g)  Issue. 

(A)  Of  the  garnishee. 

{%)  Interrogatories  and  answers. 
(*)  Trial. 

(j)  Judgment 
(m)  Counsel  fees  and  costs, 
(n)   Exemption. 
(o)  Effect  of  the  attachment 

I.  Foreign  attachment, 
(a)  Liability  to  foreign  attachment 

1.  A  debtor  does  not  become  subject  to 
foreign  attachment  by  leaving  the  state 
to  seek  a  new  residence  in  another  state ; 
he  must  first  acquire  a  new  residence 
there  with  an  intention  of  remaining  in 
it     Kafferty  v.  Knight,  2  Lack.  Jur.  12. 

2.  Where  a  foreign  attachment  is  issued 
against  a  defendant,  and  it  is  shown  that 
he  was  within  the  jurisdiction  of  the  court 
at  the  time  the  writ  was  issued,  the  at- 
tachment will  be  qiuished-,  and  this, 
though  the  return  be  "  non  est  inventtu " 
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as  to  such  defendant.  Kauffmam,  v. 
Jfimn,  9.  C.  C.  414. 

a  Where  the  defendant  left  his  wife 
and  home  in  Philadelphia  and  went  to 
Canada,  but  it  appeared  by  the  evidence 
that  he  had  a  fixed  intention  to  return ; 
it  was  hidd,  that  a  foreign  attachment 
against  him  would  be  dissolved;  a  per- 
son's property  is  not  subject  to  foreign 
attachment  until  he  has  actually  acquired 
a  new  residence.  Za&e  v.  Brauaa,  12  C. 
C.  266. 

4.  Where  a  debtor  has  left  the  state 
'for  the  ptirpose  and  with  the  intention 

of  taking  up  a  new  domicil  previously 
determined  upon,  a  foreign  attachment 
may  issue  against  his  property  although 
he  has  not  yet  arrived  at  his  new  domicil. 
WhUehxO.  V.  Eicherly,  15  C.  C.  693. 

5.  A  foreign  attachment  may  issue 
against  the  property  of  a  corporation, 
although  it  is  doing  business  in  this  state 
and  the  treasurer  resides  here.  Beal  v. 
Toby  Valley  Supply  Co.,  13  C.  C.  273. 

6.  A  foreign  corporation  is  not  ex- 
empted from  the  process  of  foreign  at- 
tachment by  the  act  17  March  1866 
(Brightly's  Purdon  428),  relating  to  the 
service  of  process  on  corporations.  Beal 
V.  Toby  Valley  Supply  Co.,  13  C.  C.  273. 

7.  A  citizen  of  another  state  has  a  right 
to  come  into  this  state  and  sue  out  a  writ 
of  foreign  attachment  against  a  foreign 
corporation.  Clark  Co.  v.  Toby  Valley 
B.  B.  Co.,  14  C.  C.  344 

a  A  foreign  attachment  will  lie 
against  an  insurance  company,  incor- 
porated under  the  laws  of  Connecticut 
and  doing  business  ia  this  state,  for  a 
debt  due  to  a  citizen  of  New  Jersey. 
Daiz  V.  Chambers,  14  C.  C.  643. 

9.  A  foreign  attachment  will  lie  in 
this  state  at  the  suit  of  a  citizen  of 
another  state.  Clqflin  y.  Weiss,  12  Lane. 
169. 

10.  A  foreign  corporation  duly  regis- 
tered in  this  state  and  empowered  to  do 
business  here  is  not  exempt  from  process 
by  foreign  attachment  Pierce  v.  Mo- 
LaugUin  Electric  Co.,  28  W.  N.  C.  311. 

11.  An  assignment  for  creditors  here, 


passes  title  to  personal  property  in  an- 
other state,  and  a  creditor  who  has  sub- 
sequently issued  a  foreign  attachment 
in  another  state  will  be  enjoined  from 
levying  an  execution  thereon  upon  the 
assignor's  property  there.  AfacDonaM  v. 
Furbu^,  26  W.  N.  C.  120. 

12.  An  assigned  estate  cannot  be  dis- 
tributed by  the  process  of  foreign  attach- 
ment by  a  court  which  has  no  jurisdiction 
over  the  accounts  of  the  assignee ;  a  claim 
for  wages  must  be  presented  to  the 
assignee  or  the  auditor  appointed  to 
make  distribution  of  the  assigned  estate, 
such  a  lien  cannot  be  enforced  by  foreign 
attachment  against  the  employer.  Taylor 
y.  Cfuarantee  Trust  &  S.  D.  Co.,  149  P.  S. 
409. 

13.  A  resident  of  a  foreign  state  can- 
not, by  a  writ  of  foreign  attachment  in 
this  state,  obtain  a  preference  over  an 
assignment  for  creditots  of  the  estate  of 
a  citizen  of  another  foreign  state ;  failure 
to  record  the  assignment  in  this  state,  as 
provided  by  the  act  3  May  1866  (Brightly's 
Purdon  143),  will  not  give  priority  to  such 
foreign  attachment,  as  that  act  was  passed 
for  the  protection  of  domestic  creditors 
alone.  Long  v.  Girdwood,  160  P.  S.  413 ; 
aflarming  s.  o.  28  W.  N.  C.  299 ;  Wing  r. 
Bradner,  162  P.  S.  72. 

14.  Where  the  plaintiffs  were  citizens 
of  Illinois  and  the  defendants  were  citi- 
zens of  Michigan,  and  a  foreign  attach- 
ment was  issued  to  garnishees  in  this 
state;  it  was  field,  that  the  attachment 
should  be  dissolved  where  it  appeared 
that  the  defendants  had  previous  to  the 
attachment  assigned  in  Michigan  to  a 
third  party  their  claim  against  the 
garnishees,  and  it  further  appeared  that 
the  attachment  was  issued  in  an  attempt 
to  avoid  the  effect  which  said  assignment 
would  have  in  the  state  of  Michigan. 
Cross  V.  SmUh,  14  C.  C.  36. 

15.  An  agent  in  this  state  employed 
by  the  receiver  of  a  foreign  corporation 
appointed  by  the  courts  of  another  state, 
cannot  proceed  by  foreign  attachment  to 
recover  a  claim  against  such  receiver. 
Lett  y.  Kirlcpatrick,  16  C.  C.  212. 
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.  1&  A  writ  of  foreign  attaclinient  lies 
at  the  suit  of  a  salesman,  a  resident  of 
this  state,  against  a  foreign  corporation 
for  a  debt  due  him  by  the  corporation; 
and  this,  though  the  property  attached 
be  in  the  hands  of  receivers  appointed 
by  the  court  of  another  state  after  the 
creation  of  the  debt.  Our  courts  will 
not  recognize  the  claims  of  a  foreign 
receiver  where  such  claims  conflict  with 
the  rights  of  citizens  of  this  state.  Lett 
V.  Thurber  Whyland  Co.,  15  C.  C.  666; 
8.  c.  4  Northam.  335. 


(P)   For  what  caose  of  action  an  attach- 
ment lies. 

17.  A  foreign  attachment  lies  on  a 
daim  by  a  purchaser  against  a  seller  for 
loss  occasioned  by  reason  of  the  defend- 
ant's neglect  to  deliver,  the  damages  be- 
ing the  difference  between  the  contract 
price  and  that  at  which  the  plaintiff  was 
subsequently  obliged  to  purchase.  Bru- 
baker  v.  Bryan,  6  Lane.  201. 

la  Unliquidated,  speculative  damages 
for  the  breach  of  a  contract  of  sale  are 
not  the  subject  of  foreign  attachment. 
Iiaemaiicmal  Oa  Works  v.  Wells,  7  C.  C. 
271. 

19.  A  foreign  attachment  will  be 
quashed  unless  cause  of  action  be  shown 
in  the  legal  plaintiff;  it  is  not  sufficient 
to  show  it  in  the  use  plaintiff.  Gfreen  v. 
AbdOl,  6  C.  C.  666. 

20.  A  writ  of  foreign  attachment  may 
issue  in  an  action  of  account  render. 
FJtUaddpkia  &  Beading  B.  B.  Co.  v. 
Snotcdon,  166  P.  S.  236. 

a.  A  foreign  attachment  will  lie  to 
recover  the  costs  of  a  divorce  suit  awarded 
to  the  libellant  therein.  Harter  v.  Harter, 
4  Dist  Rep.  211. 

(c)   Attachment  in  equity. 

22.  Under  the  act  of  23  May  1887 
(Brightly's  Purdon  930)  allowing  a  writ  of 
foreign  attachment  in  equity  proceedings, 
the  attachment  will  not  be  dissolved  on 
tiie  filing  by  the  defendant  of  a  formal 
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answer.     Stewart  v.  PameU,  8  C.  C.  604 ; 
8.  c.  46  L.  I.  128. 

23.  Where  a  proceeding  in  account 
render  was  begun  by  foreign  attachment, 
the  court  made  absolute  a  rule  permitting 
an  amendment  of  the  form  of  action  and 
allowing  the  plaintiff  to  file  a  bill  in 
equity  with  the  same  effect  as  if  the 
original  proceeding  had  been  begun  in 
equity.     Crowe  v.  Davis,  33  W.  N.  C.  662. 

(<l)  What  may  be  attached. 

24.  A  foreign  attachment  will  lie  to 
attach  a  legacy  to  a  married  woman; 
the  proviso  contained  in  the  act  27  July 
1842,  sec.  1  (Brightly's  Purdon  931),  was 
repealed  by  the  act  11  April  1848,  P.  L. 
636.  Edelman  v.  Bechtel,  10  Montg.  165; 
following  Evans  v.  Geary,  125  P.  S.  204. 

25.  Where  a  testator  directed  one- 
fourth  of  the  residue  of  his  estate  to  be 
retained  in  trust,  and  the  interest  to  be 
paid  to  his  daughter  during  her  life,  and 
at  her  death  the  principal  to  be  paid  "  to 
all  and  every  of  the  children  then  living 
of  my  said  daughter  Anna  and  the  lawful 
issue  per  stirpes  of  any  of  them  then  dead, 
their  heirs  and  assigns,"  and  a  son  of  the 
daughter  died  in  her  lifetime  and  after 
the  testator,  leaving  two  children ;  it  was 
held,  that  the  latter  had  a  vested  interest 
in  the  fund  after  their  grandmother's 
death,  and  that  their  shares  were  subject 
to  foreign  attachment.  FidweUer  v.  Mus- 
selman,  10  Lane.  313 ;  s.  c.  6  Del.  327. 

26.  Where  the  estate  of  a  wife  had 
been  settled  up  for  upwards  of  twenty 
years,  and  she  was  entitled  to  an  interest 
in  the  principal  of  her  mother's  dower; 
it  was  held,  that  such  interest  was  subject, 
on  the  death  of  the  mother,  to  a  foreign 
attachment  against  her  husband  as  de- 
fendant, and  the  owners  of  the  land 
charged  with  said  dower  as  garnishees. 
While  an  interest  in  a  dower  fund  is 
personalty,  and  passes  to  personal  rep- 
resentatives, this  principle  has  never 
been  extended  to  cases  where  the  estate 
has  long  been  adjudicated,  but  the  prac- 
tice has  been  to  pay. over  the  fimd  to  the 
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heirs  of  the  deceased  party  if  six  years 
have  elapsed  since  his  death.  Holler  v. 
Regar,  11  Lane.  77. 

27.  Under  the  act  15  April  1845 
(Brightly's  Purdon  2077)  an  attachment 
does  not  lie  against  commissions  due 
from  an  employer  to  his  travelling  sales- 
man; it  seems,  however,  that  a  factor's 
or  broker's  commissions  are  not  exempt 
under  that  act.  Haniberger  v.  Marcus, 
157  P.  S.  133. 

(e)  Of  the  affidavit. 

28.  A  foreign  attachment  will  be  dis- 
solved if  the  affidavit  fail  to  mention  the 
name  of  the  defendant,  and  has  a  mate- 
rial unnoted  interlineation.  It  cannot 
be  amended.  Jacobs  v.  Tichenor,  27 
W.  N.  C.  35. 

29.  An  insufficient  affidavit  in  foreign 
attachment  cannot  be  amended;  the  at- 
tachment must  be  dissolved.  Shumway 
V.  Webster,  24  W.  N.  C.  336. 

30.  An  affidavit  for  a  foreign  attach- 
ment should  contain  a  perspicuous  state- 
ment of  the  contract  and  its  terms;  it 
should  give  details.  IntemaMonai  Oil 
Works  V.  Wens,  7  C.  C.  271. 

31.  If  the  affidavit  be  ambiguous  and 
dependent  upon  conjecture  and  inference 
to  complete  a  good  cause  of  action,  the 
attachment  will  be  dissolved.  Orakam 
V.  Canton  &  Waynesburg  Railroad  Co., 
25  W.  N.  C.  65.    See  s.  c.  26  Ibid.  203. 

(9)  Service. 

32.  In  serving  a  writ  of  foreign  at- 
tachment the  sheriff  must  go  to  the  gar- 
nishee and  declare  in  the  presence  of  one 
or  more  creditable  persons  of  the  neigh- 
borhood that  he  attaches  the  goods. 
Welter  v.  Stull,  5  Kulp  224. 

33.  Where  the  garnishee  in  a  foreign 
attachment  is  a  domestic  corporation 
with  its  principal  office  outside  the 
county  in  which  the  writ  issued,  the 
court  will  set  aside  the  sheriff's  return  of 
service  upon  a  local  agent  of  the  corpora- 
tion within  the  county,  where  it  appears 
that  the  company  has  no  office  or  place 

29 


of  business  in  the  county.  Smith  v. 
M&rse  Wod-Scouring  Co.,  10  C.  C.  624; 
National  Starch  Co.  v.  Morse  Wod-SooHr- 
ing  Co.,  11  C.  C.  192. 

(A)   Disaolution  of  the  attachment 

34.  A  rule  to  dissolve  a  foreign  at- 
tachment cannot  be  taken  by  a  defendant 
who  has  not  appeared.  Crowe  v.  Davis, 
33  W.  N.  C.  103. 

35.  A  foreign  attachment  will  not  be 
dissolved  on  the  allegation  that  a  third 
party  is  entitled  to  the  fund  attached. 
Brubaker  v.  Bryan,  6  Lane.  201. 

36.  A  rule  of  court  that  if  a  scire  fouciat 
be  not  issued  against  the  garnishee  within 
six  months  after  judgment  the  attach- 
ment will  be  dissolved,  will  not  be  en- 
forced where  the  delay  was  caused  by  the 
drafting  of  the  plaintiff's  counsel  Air- 
ton  V.  Hensd,  5  Kulp  415. 

37.  If,  after  the  dissolution  of  a  first 
attachment,  a  second  be  issued  without 
leave,  it  will  be  dissolved  and  writ 
quashed;  it  is  res  adjudicata.  Oraham 
V.  Canton  Jb  Wayne^urg  Railroad  Co.,  26 
W.  N.  C.  203.    See  s.  c.  25  Ibid.  66. 

3a  Upon  a  motion  to  dissolve  a  for- 
eign attachment  the  burden  of  proving 
the  non-residence  of  the  defendant  is  on 
the  attaching  creditor;  the  mere  fact 
that  a  man  resides  in  a  different  place 
from  that  in  which  he  has  been  domiciled 
does  not  of  necessity  show  that  he  has 
elected  that  place  as  his  permanent  home. 
Steinman  v.  Erisman,  8  Lane.  177 ;  a.  c. 
4  Del.  434. 

39.  Upon  a  rule  to  dissolve  a  foreign 
attachment  the  court  cannot  deter- 
mine whether  or  not  the  debt  is  due,  or 
whether  a  conveyance  to  a  third  party 
before  the  attachment  was  without  con- 
sideration and  fraudulent  Clqflin  v. 
Weiss,  12  Lane.  169. 

40.  Where  a  foreign  attachment  is  dis- 
solved by  the  defendant's  appearance  and 
giving  bail  to  the  action  as  provided  by 
the  acts  13  June  1836  and  20  March  1845 
(Brightly's  Purdon  935),  the  effect  is  to 
dissolve  a  previous  judgment  by  default 
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obtained  {gainst  the  defendant,  together 
with  the  attachment  and  all  other  pro- 
ceedings. Borden  v.  American  Surety 
Co.,  159  P.  S.  466;  affirming  s.  c.  13  C. 
C.  627. 

41.  Upon  a  motion  to  dissolve  a  foreign 
attachment  where  it  appeared  that  suit 
had  been  brought  by  the  plaintiffs  against 
the  defendants  in  New  York,  and  that 
in  said  suit  only  one  of  the  defendants 
was  served  and  only  one  appeared,  but 
judgment  was  entered  against  both;  it 
was  hdd,  that  the  plaintiffs  had  a  right 
to  sue  the  defendant  not  served,  and  that 
the  attachment  would  not  be  dissolved. 
Ftctor  V.  Jbrams,  13  C.  C.  298. 

(<)  Of  tbe  attached  property. 

42.  An  order  may  be  made  for  the  sale 
of  attached  property  before  judgment 
where  the  affidavit  shows  that  the  debt 
is  just,  that  a  true  and  accurate  inventory 
is  attached,  and  that  the  property  is  per- 
ishable. Bak^  T.  Baker,  28  W.  N.  C. 
300. 

43.  Where  goods  in  the  hands  of  a 
bailee  are  seized  under  foreign  attach- 
ment, the  property  represented  by  the 
bills  of  lading  is  in  the  custody  of  the 
law  and  cannot  lawfully  be  sold  without 
an  order  of  court,  but  after  the  attach- 
ment is  dissolved,  the  rights  and  powers 
of  the  pledgee  of  the  bill  of  lading  are 
the  same  as  before  the  seizure,  subject 
only  to  the  duty  of  retention  imposed  by 
the  bond  given  on  the  dissolution  of  the 
attachment  Richardson  v.  Nathan,  167 
P.  S.  613;  8.  c.  36  W.  N.  C.  242. 

44.  Where  the  question  is  whether 
property,  which  had  previously  been 
assigned  for  creditors,  was  attachable, 
evidence  is  admissible  as  to  fraud  on  the 
attaching  creditor  in  the  inception  of  the 
debt  Long  v.  Oirdwood,  160  P.  S.  413; 
afBrming  s.  c.  28  W.  N.  C.  299. 

{1c)  Of  the  defendant. 

40.  "Where  a  defendant  in  foreign  at- 
tachment has  entered  an  appearance  to 
the  attachment  and  he  wishes  to  raise 


the  question  that  the  writ  was  issued 
for  the  same  cause  of  action  for  which 
a  former  suit  is  pending,  he  should  rule 
the  plaintiff  to  file  a  declaration  and 
then  plead  in  abatement  that  the  former 
action  was  for  the  same  indebtedness. 
SchaU  V.  BuOedge,  1  York  33. 

46.  Where  judgment  has  been  entered 
in  foreign  attachment  against  the  defend- 
ant for  want  of  a  sufficient  affidavit  of 
defence,  the  proper  remedy  of  the  defend- 
ant is  by  appeal  and  not  by  motion  to 
strike  off  the  judgment.  No  appeal  lies, 
however,  from  the  refusal  of  the  court 
below  to  set  aside  the  return  to  a  writ 
of  foreign  attachment  and  to  quash  the 
writ.  Philadelphia  &  Reading  R,  R.  Co. 
v.  Sn&wdm,  161  P.  S.  201.  See  Phila- 
delphia &  Reading  R.  R.  Co.  v.  SnovxUm, 
166  P.  S.  236. 

47.  In  a  proceeding  by  foreign  attach- 
ment, the  assignee  of  creditors  of  the 
defendant  will  not  be  permitted  to  inter- 
vene and  defend  the  suit ;  his  rights  may 
be  worked  out  by  means  of  a  notice  to 
the  garnishees  setting  forth  the  particu- 
lars of  his  title.  EJberman  v.  Bloom,  10 
C.  C.  413. 

(I)  Of  the  garnishee. 

4a  Where  it  is  admitted  on  the  trial 
that  the  defendant  was  actually  within 
the  county  at  the  time  the  attachment 
was  issued  and  served,  the  garnishee  has 
the  same  right  as  the  defendant  to  have 
the  proceedings  quashed  for  want  of 
jurisdiction.  Webb  v.  Kellogg  Opera  Co., 
16  C.  C.  481. 

49.  The  garnishee  in  a  foreign  attach- 
ment cannot  set  off  notes  given  to  him 
by  the  defendant  before  the  attachment, 
such  notes  not  being  due  at  the  time  the 
writ  of  attachment  issued;  the  fact  that 
the  defendant  is  insolvent  will  not  enable 
the  garnishee  to  claim  such  a  set-off  un- 
less something  has  been  done  before  the 
attachment  to  show  an  application  by 
the  garnishee  of  the  undue  demand  to 
the  debt  CraU  v.  Ford,  28  W.  N.  C. 
366. 

50.  Where   the    plaintiff   refused    to 
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proceed,  although  over  a  year  had  elapsed 
since  the  impetration  of  the  writ  and  no 
appearance  had  been  entered  for  the  de- 
fendant; it  was  held,  that  the  court  at 
the  instance  of  the  garnishee  would 
order  the  plaintiff  to  proceed  to  judg- 
ment against  the  defendant,  and  to  issue 
a  scire  facias  and  interrogatories  to  the 
garnishee,  or  a  non  pros,  would  be 
entered.  Bayd  v.  Davis,  30  W.  N.  C. 
259 ;  8.  c.  9  Lane.  263. 

(m)  Counsel  fees. 

51.  The  act  29  April  1891  (Brightly's 
Purdon  839)  providing  that  a  garnishee 
shall  be  taken  to  be  a  party  in  the  cause 
and  allowing  him  a  counsel  fee  of  ten 
dollars  upon  discontinuance  or  other  final 
disposition  prior  to  answer  filed,  was  held 
to  apply  to  pending  cases.  Boyd  v.  Davis, 
30  W.  N.  C.  259;  s.  c.  9  Lane.  263. 

52.  Where  the  garnishees  in  good  faith 
and  under  the  advice  of  counsel  made  a 
defence,  but  the  jury  and  court  decided 
against  them ;  it  was  hdd,  that  the  costs 
would  not  be  imposed  upon  them,  but  they 
were  allowed  fifty  dollars  out  of  the  fund 
as  counsel  fees.  Hatter  v.  Regar,  11 
Lane.  145;  s.  c.  6  Del.  453. 

53.  Where  a  foreign  attachment  was 
dissolved  because  the  plaintiff  failed  to 
file  an  afidavit  showing  his  cause  of 
action,  and  the  suit  was  then  discontinued 
and  the  costs  other  than  the  counsel  fees 
of  the  garnishee  were  paid;  it  was  held, 
that  a  second  attachment  against  the 
same  property  would  be  stayed  until  the 
garnishee's  fees  in  the  first  attachment 
were  paid.  Jackson  v.  2%oms(m,  9  Montg. 
28. 

54.  Where  the  amount  admitted  by  the 
garnishee  is  substantially  greater  than 
the  amount  of  the  plaintiff's  claim,  the 
court  will  not  tax  a  garnishee's  coxmsel 
fee.  Oetz  v.  Smith,  29  W.  N.  C.  469; 
Johnson  v.  Smith,  29  W.  N.  C.  477. 

(»)  Judgment. 

55.  A  judgment  for  want  of  an  appear- 
ance the  same  day  the  declaration  was 
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filed,  and  more  than  three  terms  after 
suit  brought,  will  be  set  aside.  Welter  v. 
Sttdl,  6  Kulp  224. 

56.  The  act  of  10  May  1889  (Brightly's 
Purdon  933),  permitting  judgment  for 
want  of  an  appearance  in  foreign  attach- 
ment at  or  after  the  third  term,  if  a 
declaration  has  been  filed  fifteen  days 
before  the  entry  of  judgment,  is  applicable 
to  actions  pending  at  the  passage  of  the 
act  and  is  constitutional.  Lane  v.  White, 
140  P.  S.  99;  aflSrming  s.  c.  24  W.  N.  C. 
380. 

57.  After  a  proceeding  by  foreign  at- 
tachment has  been  converted  into  an 
action  of  assumpsit  by  a  general  appear- 
ance for  the  defendant,  it  seems  to  be  a 
grave  question  whether  an  affidavit  of 
defence  may  not  be  required.  Phikidel- 
phia  &  Beading  R.  R.  Co.  v.  Snowdon, 
161  P.  S.  201.  See  Philadelphia  &  Read- 
ing R.  R.  Co.  V.  Snowdon,  166  P.  S.  236. 

58.  Under  the  act  25  May  1887  (Bright- 
ly's Purdon  1728)  an  affidavit  of  defence 
is  required  in  an  action  of  assumpsit 
commenced  by  foreign  attachment  where 
the  defendant  has  entered  a  general 
appearance.  Wing  v.  Bradner,  162  P.  S. 
72. 

59.  In  an  action  of  assumpsit  begun 
by  foreign  attachment,  where  a  general 
appearance  has  been  entered  by  the  de- 
fendant, judgment  may  be  taken  against 
him  for  want  of  an  affidavit  of  defence. 
Philadelphia  Jb  Reading  R.  R.  Co.  v. 
Snowdon,  166  P.  S.  236;  Hubbard  v. 
Dorman,  7  C.  C.  384;  SmUh  v.  Eyre,  26 
W.  N.  C.  314 ;  8.  c.  149  P.  S.  272 ;  Praun 
V.  MiOer,  42  P.  L.  J.  28. 

60.  Where  a  defendant  in  foreign  at- 
tachment appeared  specially  for  the  pur- 
pose of  demanding  the  release  of  his 
property ;  it  was  field,  that  this  was  not 
such  an  appearance  as  would  entitle  the 
plaintiff  to  a  judgment  against  the  de- 
fendant upon  the  plaintiff  filing  his  state- 
ment in  assumpsit  and  serving  the  copy 
on  the  attorneys  who  had  thus  specially 
appeared  for  the  defendant.  Warren 
Savings  Bank  v.  Silverstein,  15  C.  C.  584. 

61.  Where  a  rule  to  show  cause  of 
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action  is  taken  before  the  plaintiff  has 
declared,  no  judgment  can  be  asked  for 
nntil  a  disclosure  of  the  demand  sued  on 
is  made.  Conskohocken  Tube  Co.  v.  Iron 
Car  Equipmetit  Co.,  167  P.  S.  589 ;  s.  c.  36 
W.  N.  C.  254. 

62.  Where  the  answers  of  the  garnishee 
are  so  deficient  as  to  entitle  the  plaintiff 
to  move  for  an  attachment  for  contempt, 
the  plaintiff  is  entitled  to  a  rule  on  the 
garnishee  for  judgment  for  not  making 
more  specific  answer;  the  plaintiff  is 
entitled  to  an  attachment  for  contempt, 
but  he  is  not  confined  to  that  remedy. 
Henwood  v.  American  Legion  of  Honor,  2 
Lack.  Jut.  339. 

63.  In  foreign  attachment  the  mere 
fact  that  the  garnishees  are  receivers 
appointed  by  a  Federal  court  will  not 
prevent  a  judgment  against  them  for  the 
amount  admitted ;  and  this,  although  they 
may  have  been  summoned  as  garnishees 
without  leave  of  the  Federal  court  hav- 
ing been  first  obtained.  Conahohodeen 
Tube  Co.  V.  Iron  Car  Equipment  Co.,  167 
P.  S.  689;  8.  0.  36  W.  N.  C.  254. 

64.  Judgment  will  not  be  entered  on 
the  answers  of  the  garnishees  unless  by 
fair  interpretation  they  admit  an  in- 
debtedness due  to  the  defendant  for 
some  specific  amount,  or  at  least  for  a 
sum  sufficient  to  cover  the  plaintiff's  de- 
mand ;  where  the  garnishees  who  are 
stakeholders  allege  that  the  fund  is 
claimed  by  others  than  the  defendant,  it 
is  not  necessary  that  the  answers  should 
show  that  the  claimant  has  a  good  title 
to  the  money,  but  judgment  on  the 
answers  should  be  refused  and  the  case 
sent  to  a  jury.  Conshohocken  Tube  Co. 
T.  Irtm,  Car  Equipment  Co.,  167  P.  S.  692 ; 
8.  c.  36  W.  N.  C.  256. 

69.  A  judgment  in  foreign  attachment 
is  good  as  a  personal  judgment  where  the 
record  shows  a  general  appearance  by 
attorneys  for  the  defendant,  though  he 
was  not  personally  served.  Donoghue  v. 
Hcudey,  7  Cent  604. 

66.  where  a  judgment  in  foreign  at- 
tachment was  stricken  off  under  the  rule 
laid  down  in  Melioy  v.  Burtia,  124  P.  S. 
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161,  and  a  new  judgment  subsequently 
entered  in  compliance  with  the  act  of 
10  May  1889  (Brightly's  Purdon  933),  it 
was  held  that  the  lien  of  the  attachment 
was  not  postponed  to  a  subsequent  one. 
Edison  Electric  Light  Co.  v.  American 
Manufacturing  Co.,  26  W.  N.  C.  119. 

67.  Where,  by  a  suit  in  foreign  attach- 
ment, a  judgment  in  another  court  in 
favor  of  the  defendant  against  the  gar- 
nishee has  been  attached,  and  subsequently 
such  judgment  is  opened  and  it  appears 
that  an  attaching  creditor  who  opposed 
this  action  was  paid  the  amount  of  his 
claim  and  a  verdict  and  judgment  is 
obtained  for  the  defendant,  and  it  appears 
further  that  this  was  in  pursuance  of  a 
fraudulent  agreement  between  plaintiff 
and  defendant,  a  case  is  made  out,  which, 
if  unexplained,  would  justify  the  jury, 
upon  the  trial  of  the  foreign  attachment, 
that  there  was  collusion  and  fraud;  in 
such  case  the  verdict  and  judgment  for 
defendant  would  not  be  conclusive  upon 
the  plaintiff  in  the  foreign  attachment, 
and  the  burden  would  be  on  the  garnishee 
to  show  that  there  was  nothing  really  due 
on  the  judgment  attached.  Palmer  v. 
Gilmore,  148  P.  S.  48.  See  Sommer  v. 
Gilmore,  160  P.  S.  129. 

(o)  Effect  of  the  attachment. 

68.  A  judgment  entered  for  want  of 
an  appearance  in  a  suit  commenced  by 
foreign  attachment,  binds  only  the  prop- 
erty attached;  process  for  its  collection 
does  not  extend  to  other  property ;  so, 
unsuccessful  efforts  to  open  or  set  aside 
such  a  judgment  do  not  convert  it  into  a 
judgment  in  personam.  Smith  v.  Eyre, 
149  P.  S.  272. 

69.  Where  the  holder  of  a  bill  of  lading 
has  a  lien  for  advances,  his  title  is  not 
affected  by  a  foreign  attachment  issued 
at  the  suit  of  the  shipper's  creditors. 
Harrison  v.  Mora,  150  P.  S.  481. 

70.  Where  a  purchaser  of  goods  levies 
upon  them  by  foreign  attachment  in  a  suit 
against  the  seller,  such  levy  operates  as  a 
disclaimer  of  title  in  himself.  Central 
National  Bank  v.  Gallagher,  163  P.  S.  456. 
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71.  Where  real  estate  in  the  possession 
of  a  guardian  is  attached  in  foreign  at- 
tachment as  the  property  of  a  person 
other  than  the  minor,  and  pending  the  at- 
tachment the  guardian  sells  the  property 
under  an  agreement  with  the  purchaser 
and  the  attaching  creditor,  that  the  pur- 
chase money  shall  be  deposited  with  a 
stakeholder  to  hold  until  the  attaching 
creditor  shall  recover  a  judgment  and  es- 
tablish that  the  premises  are  subject  to 
his  judgment,  and  if  he  shall  fail  to  es- 
tablish it,  then  to  pay  the  fund  to  the 
guardian ;  it  was  held,  that  the  guardian 
could  not  sue  the  stakeholder  in  assump- 
sit until  the  attachment  proceedings  were 
terminated;  and  this,  although  the  at- 
taching creditor  allowed  thirteen  years  to 
elapse  before  taking  any  further  action ; 
where  the  agreement  provided  that  the 
guardian  might  intervene  in  the  attach- 
ment proceedings,  it  was  his  duty  either 
to  do  so  or  to  compel  the  attaching  cred- 
itor by  bill,  in  equity  to  proceed  to  judg- 
ment. Fidelity  Insurance,  IVust  &  Safe 
Deposit  Co.  V.  Commonwealth  Title  Insur- 
ance Co.,  166  P.  S.  558. 

72.  Where  real  estate  was  attached  on 
20  October  1891,  in  the  possession  of  the 
tenant  as  garnishee ;  it  was  held,  that  as 
to  rent  due  by  the  garnishee,  the  attach- 
ment had  priority  over  a  subsequent  levy 
by  a  delinquent  tax  collector  for  city 
taxes  for  the  year  1891  under  the  act  19 
April  1883,  sec.  3  (Brightly's  Purdon 
1472) ;  in  such  a  case,  where  the  real 
estate  was  sold  under  a  mortgage  after 
the  tax  levy,  and  was  purchased  by  the 
mortgagee,  who,  on  the  refusal  of  the 
sheriff  to  deliver  to  him  the  deed  unless 
he  paid  said  taxes,  paid  the  same;  it  was 
held,  that  such  payment  was  voluntary, 
and  did  not  entitle  him  to  be  subrogated 
to  the  city's  lien  or  to  preserve  the  lien 
of  the  levy  for  his  benefit.  Fletcher  v. 
Evans,  12  C.  C.  440. 

73.  In  an  action  brought  by  a  defend- 
ant in  an  attachment  against  the  gar- 
nishee, the  pending  attachment  cannot  be 
pleaded  in  abatement  or  in  bar  of  the 
action;    but  the  court  will   mould  the 
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judgment  and  control  the  execution  so 
that  the  garnishee's  rights  shall  be  pro- 
tected.    Datz  v.  Chambers,  14  C.  C.  643. 

74.  Upon  a  scire  facias  sur  mortgage 
it  is  no  defence  by  the  mortgagor,  that 
a  foreign  attachment  has  been  issued 
against  the  plaintiff  and  that  the  defend- 
ant has  been  summoned  as  garnishee; 
such  facts,  however,  will  be  considered 
by  the  court  in  controlling  (he  judgment 
and  protecting  the  garnishee  from  harm 
by  reason  of  the  multiplicity  of  processes. 
Atkinson  v.  Mackey,  3  Dist  Bep.  634. 

75.  Where  a  writ  of  foreign  attach- 
ment has  been  executed  as  directed  by 
the  act  13  June  1836,  sec.  49  (Brightly's 
Purdon  931),  the  real  estate  on  which  it 
is  executed  is  bound  from  the  time  of  the 
execution,  and  the  failure  of  the  prothon- 
otary  to  enter  upon  the  judgment  docket 
the  names  of  the  parties  with  the  date  of 
the  execution  of  the  writ  and  the  amount 
of  bail  required  as  directed  by  sec.  51 
of  that  act  (Brightly's  Purdon  932),  will 
not  destroy  the  lien  as  against  a  subse- 
quent mortgagee  without  notice.  Mo- 
Laughiin  v.  Phillips,  10  C.  C.  382. 

76.  It  is  the  duty  of  a  judgment  cred- 
itor to  see  that  his  judgment  is  rightly 
entered  in  the  judgment  docket;  in  for- 
eign attachment,  where  the  description 
of  the  property  was  not  filed  in  the  pro- 
thonotary's  office,  nor  did  the  prothono- 
tary  enter  upon  the  judgment  docket  the 
names  of  the  parties  with  the  date  of  the 
execution  of  the  writ  and  the  amount 
of  bail  required,  and  the  property  was 
subsequently  sold  to  bonajlde  purchasers, 
who  had  no  actual  notice  of  the  attach- 
ment ;  it  was  hdd,  that  an  execution  in 
the  attachment  proceedings  could  not 
prevail  against  such  subsequent  pur- 
chasers.    Schall  V.  Budedge,  1  York  33. 

n.  Domestic  attachment. 

77.  Sufficiency  of  a  justice's  record  in 
domestic  attachment  under  the  act  of  22 
August  1752  (Brightly's  Purdon  700). 
Maoris  Appeal,  3  Cent  586. 

78.  Where  a  minor  contracted  for 
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goods  which  were  not  necessaries,  and  a 
domestic  attachment  was  issued  for  the 
goods,  and  the  minor,  through  his  guar- 
dian ad  litem,  pleaded  his  infancy;  it 
was  held,  that  the  attachment  must  be 
dissolved;  where  an  attachment  against 
the  defendant  cannot  be  sustained,  the 
proceedings  against  the  garnishee  must 
end.     Kraft  v.  Landis,  4  York  133. 

79.  Where  a  trustee  in  domestic  at- 
tachment in^  good  faith  deposited  the 
funds  in  a  bank  of  good  standing  and 
repute,  subject  to  his  check ;  it  was  lield, 
that  he  was  not  responsible  for  a  loss 
occasioned  by  the  unexpected  failure  of 
the  bank  before  the  final  confirmation  of 
his  account.  Breneman  r.  Mylin,  12 
C.  C.  324. 

m.  Attachment  against  fraudulent 
debtors. 

(a)  When  an  attachment  may  iune. 

8a  The  act  of  17  March  1869  (Bright- 
ly's  Furdon  70),  i^ainst  fraudulent  debt- 
ors, does  not  embrace  claims  for  un- 
adjudicated  damages  arising  from  the 
cutting  of  timber  from  lands  in  dispute. 
The  plaintiff  cannot  waive  the  trespass 
and  proceed  in  assumpsit  Wa^er  v. 
Beury,  7  C.  C.  258. 

81.  The  prior  recovery  of  a  final  judg- 
ment in  another  proceeding  between  the 
same  parties  is  a  bar  to  a  recovery  in  a 
proceeding  by  attachment,  under  the  act 
of  17  March  1869  (Brightly's  Purdon  70) ; 
and  this,  though  the  defendant  filed  no 
bond  under  section  3  of  that  act.  Miller 
r.  Rohrer,  127  P.  S.  384. 

82.  A  principal  is  not  liable  for  a 
fraudulent  representation  made  by  an 
agent  beyond  the  scope  of  his  real  or 
apparent  authority.  Megargee  v.  Pro- 
theroe,  1  Lack.  Jur.  125. 

83.  An  attachment  will  not  be  sus- 
tained where  the  alleged  fraudulent  mis- 
representations were  made  four  years 
prior  to  the  time  the  debt  was  contracted. 
Meyers  v.  Barich,  4  Northam.  350. 

M.  The  act  17  March  1869  (Brightly's 
Puidon  70)  does  not  apply  to  the  fraud- 


ulent assignment  or  disposition  of  real 
estate.     Kli7ie  v.  CDonnell,  11  C.  C.  38. 

85.  A  fraudulent  confession  of  judg- 
ment followed  by  an  execution  is  a 
disposition  of  property  within  the  mean- 
ing of  the  act  17  March  1869  (Brightly's 
Purdon  70),  and  upon  a  motion  to  dissolve 
an  attachment  issued  for  that  reason, 
the  execution  creditor  must  satisfactorily 
show  the  consideration  on  which  his 
judgment  is  founded;  otherwise  it  will 
be  inferred  that  the  judgment  was  with- 
out consideration  and  fraudulent.  Ditchr 
hum  V.  Jermyn  &  Olenwood  Co-operative 
Aas^n,  13  C.  C.  1.  See  Eoss  v.  Both,  13 
G.  C.  14. 

86.  A  fraudulent  assignment  and  dis- 
position of  property  effected  by  means  of 
a  sheriJS's  sale  upon  a  fraudulent  judg- 
ment is  within  the  act.  Simon  v.  Johnson, 
7  Kulp  166. 

87.  Where  a  wife,  upon  a  judgment 
confessed  by  the  husband  for  money 
received  from  the  wife,  levied  upon  the 
goods  in  a  millinery  establishment;  it 
was  held,  that  the  proceeding  was  not  in 
fraud  of  creditors  because  the  evidence 
failed  to  show  that  the  business  belonged 
to  the  wife;  and  an  attachment  issued 
by  a  subsequent  creditor  was  dissolved. 
Bcnoen  v.  Prizer,  7  Montg.  66. 

88.  A  judgment  confessed  without  con- 
sideration and  an  execution  thereon  is  a 
fraudulent  disposal  of  property  within 
the  act  17  March  1869.  Meyers  v.  Bauch, 
4  Northam.  350.  Not  following  Lennig 
V.  Senior,  21  W.  N,  C.  379.  Wright  v. 
Ewen,  24  W.  N.  C.  ill. 

89.  Where  fraud  is  discovered,  a  con- 
tract giving  credit  may  be  rescinded,  and 
attachment  under  the  act  of  17  March 
1869  (Brightly's  Purdon  70)  issued  with- 
out waiting  for  the  time  given  to  expire. 
Schack  V.  Loucheim,  1  Cent.  329. 

90.  A  fraudulently  contracted  debt,  not 
yet  due,  may  be  at  once  demanded  and 
an  attachment  issue  under  the  act  of  17 
March  1869  (Brightly's  Purdon  70).  Her- 
man V.  SaMer,  25  W.  N.  C.  408. 

91.  An  attachment  does  not  lie  under 
the  act  17  March  1869  for  the  recovery  of 
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a  debt  not  yet  due.    Jones  v.  Brown,  167 
P.  S.  395;  affirming  s.  c.  15  C.  C.  202. 

92.  An  attachment  cannot  issue  upon 
a  debt  not  due  unless  there  has  been  such 
fraudulent  misrepresentation  made  by  the 
debtor  when  the  debt  was  contracted  as 
would  enable  the  creditor  after  delivery 
to  rescind  the  contract.  Meyers  v.  Rawih, 
4  Northam.  350. 


(&)  Of  the  writ  and  service. 

93.  The  sheriffs  return  must  show 
that  an  inventory  of  the  property  at- 
tached was  delivered  to  the  defendant 
Cleland  v.  CasseU,  1  Lack.  Jur.  261. 

94.  The  service  of  an  attachment  is- 
sued by  a  justice  under  the  act  12  July 
1842  (Brightly's  Purdon  1135)  was  held 
to  be  void  because  the  goods  were  ca- 
pable of  manual  seizure,  but  the  retvtm 
did  not  show  that  the  officer  took  them 
into  his  possession  as  required  by  the 
act  17  March  1869  (Brightly's  Purdon 
71).  Curwensville  Mfg.  Co.  v.  Bloom, 
10  C.  C.  295. 

95.  Where  a  rule  of  court  provided 
that  all  writs  for  the  commencement  of 
actions  might  be  made  returnable  on 
the  first  Monday  of  the  next  term  or 
on  the  fourth  Monday  of  any  inter- 
mediate month;  it  was  held,  under  the 
act  24  May  1878  (Brightly's  Purdon  62), 
that  a  writ  of  attachment  might  be  made 
returnable  to  the  first  Monday  of  the 
next  term  instead  of  the  fourth  Monday 
of  an  intermediate  month.  Starbird  v. 
Koonse,  10  C.  C.  449. 

96.  Where  the  sheriff  returned  that 
he  produced  the  writ  to  the  defendant 
and  made  the  contents  known;  that  he 
levied  and  attached  certain  goods  then 
in  his  hands  by  virtue  of  a  previous 
levy  under  a  writ  of  fieri  facias  ;  that 
as  soon  as  possible  he  caused  a  copy  of 
the  writ  and  inventory  to  be  made  and 
endeavored  to  serve  them  upon  the  de- 
fendant but  could  not  find  him  in  the 
county;  that  he  tried  to  leave  the  same 
at  the  defendant's  residence  but  found 
it  unoccupied  and  no  person  with  whom 


they  could  be  left,  and  that  the  goods 
were  subsequently  sold  under  a  writ  of 
fieri  facias  and  delivered  to  the  pur- 
chasers; it  was  held,  that  there  was  a 
substantial  compliance  with  the  law. 
Simon  v.  Johnson,  7  Kulp  166. 

(c)  What  may  be  attached. 

97.  An  attachment,  it  seems,  will  lie 
against  property  in  the  custody  of  the 
law  while  under  execution  pfocess  in  the 
hands  of  the  sheriff.  Meyers  v.  Banch, 
4  Northam.  350. 

9a  Where  a  life  insurance  was  pay- 
able to  executors,  administrators  or  as- 
signs of  the  insured,  and  it  was  presently 
exchangeable  for  a  full-paid  policy,  a  de- 
mand for  which  had  been  made  upon  the 
company;  it  was  h^ld,  that  the  policy, 
having  a  fixed  and  definite  value,  was 
subject  to  attachment  in  the  hands  of 
the  insurance  company.  Tradesmen's 
Nat.  Bank  v.  Cresson,  10  C.   C.  67. 

(<l)  Of  the  plaintiff's  bond. 

99.  The  bond,  if  executed  by  the  plain- 
tiff's attorney,  must  show  his  apparent 
authority,  to  execute  the  same.  Harris- 
burg  Boot  &  Shoe  Co.  V.  Johnson,  3  Dist. 
Rep.  433. 

100.  The  bond  in  an  attachment  under 
the  act  17  March  1869  (Brightly's  Purdon 
71),  may  be  executed  by  one  member  of 
the  plaintiff  firm  under  seal  in  the  name 
of  the  firm  so  as  to  bind  the  firm.  Wil- 
son V.  SlMpiro,  12  C.  C.  466. 

101.  The  bond  is  sufficient  if  signed 
by  the  firm  name,  by  one  member  of  the 
firm  with  one  surety;  it  need  not  name 
the  parties  for  whose  use  it  is  giveru 
HaU  V.  Kintz,  13  C.  C.  24. 

102.  The  bond  ought  to  be  free  from 
interlineations  and  erasures,  but  where  it 
has  been  fully  approved  the  court  will 
not  quash  the  attachment,  but  if  asked 
to  do  so,  the  court  will  require  the  plain- 
tiff to  file  a  new  bond.  Simon  v.  John^ 
son,  7  Kulp  166. 

103.  An  attachment  will  not  be  dis- 
solved because  the  words  "  unto  the  com- 
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monwealth  of  Pennsylvania"  in  tbe  bond 
are  not  followed  by  the  words  "  for  the 
use  of  the  parties  interested."  Wilson 
v.  Shapiro,  12  C.  C.  466. 

104.  The  bond  need  not  set  forth  that 
it  is  for  the  use  of  the  parties  interested, 
or  state  their  names.  Simon  v.  Johnson, 
7  Kulp  166. 

105.  An  attachment  will  not  be  quashed 
because  the  words  "for  the  use  of  the 
parties  interested"  are  not  inserted  in 
the  bond.    Hall  v.  Walter,  3  Northam.  17. 

106.  Under  the  act  24  May  1887 
(Brightly's  Purdon  70),  the  plaintiff's 
bond  must  be  conditioned  to  prosecute 
the  attachment  with  effect;  where  it  is 
conditioned  to  prosecute  the  action  with 
effect,  the  attachment  will  be  dissolved. 
Starbird  v.  Koonse,  10  C.  C.  449. 

107.  A  bond  is  insuf&cient  under  the 
supplement  of  24  May  1887  (Brightly's 
Purdon  70),  which  is  conditioned  "to 
prosecute  their  action  with  effect  and 
recover  a  judgment";  so  it  is  insufficient 
unless  approved  by  the  court.  Harris- 
burg  Boot  &  Shoe  Co.  V.  Johnson,  3  Dist 
Bep.  433. 

loe.  Where  the  condition  of  the  bond 
was  that  in  case  of  breach,  the  obligors 
would  pay  to  the  defendant  all  legal  costs, 
attorney  fee  and  damages;  it  was  hdd, 
that  while  the  form  of  the  bond  was  not 
to  be  commended,  it  was  not  fatally  de- 
fective.    Simon  v.  Johnson,  7  Kulp  166. 

109.  Where  the  bond  was  conditioned 
that  "if  the  said  plaintiff  shall  fail  to 
prosecute  their  said  action  with  effect,  or 
in  case  attachment  be  quashed,  dissolved 
or  ended,"  etc.,  such  condition  was  held  to 
cover  every  possible  contingency  against 
which  the  statute  intended  to  secure  the 
defendant  Simon  v.  Johnson,  7  Kulp 
166. 

UO.  Where  the  bond  was  conditioned 
that  if  the  plaintiff  should  fail  to  prose- 
cute his  action  with  effect  and  receive 
a  judgment  against  the  defendant,  he,  the 
said  plaintiff,  would  pay  to  the  said  de- 
fendant all  legal  costs  and  damages  which 
the  said  defendant  might  sustain  by  said 
attachnient,  the  attachment  was  dissolved 


on  the  ground  that  the  bond  was  not  in 
compliance  with  the  act  24  May  1887 
(Brightly's  Purdon  70).  Krajt  v.  Osman, 
5  York  70. 

111.  An  attachment  should  not  be 
quashed  because  the  bond  is  defective  or 
insufficient.    Hall  v.  Kintz,  12  C.  C.  90. 

112.  In  an  action  upon  a  bond  given 
under  the  act  17  March  1869,  as  amended 
by  the  act  24  May  1887  (Brightly's  Pur- 
don 70),  the  measure  of  damages  is  the 
pecuniary  loss  ordinarily  and  naturally 
resulting  from  the  seizure  of  the  goods, 
such  as  loss  of  sales,  interruption  of  busi- 
ness and  expenses  necessarily  incurred ; 
it  does  not  include  a  loss  that  is  indirect 
or  consequential,  or  punitive  damages  re- 
coverable for  the  malicious  use  of  process. 
Comm'th  V.  Magnolia  Villa  Land  and  7m- 
provement  Co.,  163  P.  S.  99. 

113.  An  action  lies  on  the  bond  where 
there  has  been  a  failure  to  prosecute  the 
attachment  with  effect,  or  the  attachment 
has  been  quashed,  dissolved  or  ended, 
but  a  recovery  is  limited  to  legal  costs, 
fees  and  damages  sustained  by  reason  of 
the  attachment.  Berwald  v.  Ray,  165 
P.  S.  192. 

114.  Where  an  attachment  was  issued 
against  two  persons,  and  a  rule  for  judg- 
ment for  want  of  a  sufficient  affidavit  of 
defence  was  made  absolute  as  to  one  for 
a  part  of  the  claim  and  discharged  as  to 
the  other,  and  the  goods  were  levied  upon 
under  an  execution  against  the  first  de- 
fendant, and  the  second  defendant  noti- 
fied the  sheriff  that  the  goods  were  his, 
but  the  sheriff  sold  them  on  being  in- 
demnified, and  the  attachment  proceed- 
ings were  subsequently  discontinued;  it 
was  held,  that  an  action  of  trespass  would 
lie  against  the  sheriff  by  the  second  de- 
fendant, who  was  not  confined  to  his  action 
upon  the  bond.  BervxM  v.  Ray,  165 
P.  S.  192. 

(e)  Of  the  defendant's  bond. 

115.  In  an  action  on  a  bond  given  by 
the  defendant,  the  measure  of  damages  is 
the  value  of  the  property  released  by  the 
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bond  with  interest,  and  the  proper  prac- 
tice is  to  take  judgment  for  the  amount 
of  the  damages  without  reference  to  the 
penalty  except  as  to  limitation.  Keder  v. 
Bicker,  3  Northam.  48. 

(9)  Oi  the  affidavit. 

116.  An  affidavit  in  the  words  of  the 
statute  is  sufficient  to  fovind  the  jurisdic- 
tion ;  it  need  not  set  forth  the  facts  upon 
which  the  fraud  is  based.  The  omission 
of  the  place  where  the  goods  were  pur- 
chased is  not  fatal,  although  it  is  good 
practice  to  insert  it.  Hall  v.  Eintz,  13 
C.  C.  24. 

117.  An  affidavit  which  does  not  charge 
the  alleged  fraud  in  the  language  of  the 
act,  nor  set  forth  facts  from  which  the 
fraud  may  be  inferred,  is  insufficient. 
Harrisburg  Boot  &  Shoe  Co.  v.  Johnson,  3 
Dist.  Rep.  433. 

lia  An  affidavit  to  support  an  attach- 
ment is  sufficient  if  it  sets  foi-th  the 
alleged  fraudulent  acts  in  the  words  of 
the  statute.  Hail  v.  Walter,  3  Northam. 
17. 

119.  Where  the  affidavit  charges  that 
the  debt  was  fraudulently  contracted,  it 
need  not  set  forth  specifically  the  fraudu- 
lent acts  of  the  defendant.  Bubinsky  v. 
UOman,  4  Dist.  Rep.  126. 

lao.  An  affidavit  sufficiently  states  the 
nature  and  character  of  the  indebtedness, 
if  it  avers  that  the  debt  is  upon  a  book 
account  for  clothing  sold  and  delivered 
between  two  designated  dates.  Wilson 
V.  Shapiro,  12  C.  C.  466. 

121.  Where  the  affidavit  merely  averred 
the  insolvency  of  the  defendant  at  the 
time  of  purchasing  the  goods,  and  that  he 
had  confessed  judgment  to  other  creditors, 
and  did  not  set  out  any  evidence^  that  the 
goods  were  obtained  by  artifice  or  false 
pretences,  the  attachment  was  dissolved. 
Miller  v.  Shapiro,  12  C.  C.  526. 

122.  An  action  at  law  does  not  lie  by 
a  receiver  of  a  partnership  against  a 
member  thereof  to  recover  a  proportion- 
ate part  of  the  money  required  to  pay 
the  firm's  indebtedness,  when  it  does  not 


appear  that  the  partnership  accounts 
have  been  settled  or  that  the  receiver  has 
not  assets  in  his  hands  sufficient  to  pay 
the  debts;  where  the  receiver  issued  an 
attachment  under  the  act  17  March  1869, 
upon  an  affidavit  averring  that  the  firm 
owed  debts  to  a  certain  amount,  that  the 
defendant's  proportionate  share  was  a 
specified  siun,  and  that  he  refused  to  pay 
the  same  to  the  receiver;  it  was  held, 
that,  as  the  affidavit  did  not  aver  that 
the  assets  in  the  hands  of  the  receiver 
were  insufficient  to  pay  the  debts,  it  did 
not  set  "forth  sufficient  facts  in  regard  to 
the  nature  and  amount  of  the  indebted- 
ness, and  was  not  sufficient  to  sustain  the 
attachment.  May  v.  Pagett,  2  Dist.  Rep. 
276. 

123.  Where  the  affidavit  refers  to  the 
caption  of  the  same,  the  matter  contained 
in  the  caption  will  be  considered  as  a 
part  of  the  affidavit.  Bubinsky  v.  UU- 
man,  4  Dist.  Rep.  126. 

124.  It  is  a  sufficient  allegation  of  an 
intended  fraudulent  disposition  of  prop- 
erty to  aver  that  the  debtor  is  about  to 
dispose  of  his  property  by  means  of  a 
fraudulently  confessed  judgment  and  an 
execution  thereon.  Bvbinsky  v.  Vllman, 
4  Dist.  Rep.  126. 

125.  Where  the  officer  who  administered 
the  oath  omitted  by  a  mere  oversight  to 
sign  the  jurat  to  the  affidavit  upon  which 
the  attachment  issued,  the  court  permitted 
him  to  sign  it  nunc  pro  tunc  Hart  v. 
Jones,  6  Kulp  326. 

126.  Where  the  affidavit  was  made  be- 
fore the  deputy  prothonotary,  who  omitted 
to  sign  the  jurat,  the  court  permitted  the 
officer  to  sign  it  nunc  pro  tunc  Simon  v. 
Johnson,  7  Kulp  166. 

127.  The  amount  of  the  defendant's 
indebtedness  to  the  plaintiff  should  be 
set  out  specifically  in  the  affidavit  for  the 
attachment.     Wdls  v.  Hogan,  6  Kulp  475. 

12a  The  affidavit  may  be  made  by  the 
plaintiff's  attorney  or  by  one  who  signs 
the  bond  as  attorney  in  fact  for  the  plain- 
tiff, and  whose  power  of  attorney  is  filed 
in  the  case.  Simon  v.  Johnson,  7  Kulp 
166. 
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129.  Several  acts  of  fraud  may  be 
averred  in  the  affidavit  conjunctively  or 
cumulatively,  but  not  disjunctively  or  in 
the  alternative.  Simon  v.  Johnson,  7 
Kulp  166. 

130.  An  affidavit  is  insufficient  which 
sets  forth  that  the  defendant  is  indebted 
to  the  plaintiff  in  a  certain  sxun,  no  part 
of  which  has  been  paid ;  an  averment  of 
fraud  may  be  in  the  alternative,  but  not 
in  the  disjunctive.  Nesbett  v.  TcmUer,  2 
Lack.  Jut.  139;  s.  c.  4  Del.  523. 

131.  Where,  from  the  facts  alleged  in 
the  affidavit,  it  follows,  as  a  necessary 
legal  result,  that  the  defendant  is  justly 
indebted  to  the  plaintiff,  the  omission  of 
the  word  "justly"  from  the  affidavit  is 
not  fatal.    Simon  v.  Johnson,  7  Kulp  166. 

132.  Where  the  affidavit  is  made  on 
information  and  belief,  the  plaintiff  must 
state  the  sources  of  his  information  or  the 
facts  on  which  his  belief  rests,  or  at  least 
he  must  state  that  he  expects  to  be  able  to 
prove  that  which  he  believes  to  exist. 
Simon  v.  Johnson,  7  Kulp  166. 

133.  An  affidavit  which  avers  that  the 
debt  is  a  sum  certain  or  "  thereabouts  "  is 
fatally  defective,  imless  it  be  averred 
that  the  amount  cannot  be  stated  with 
greater  certainty.  Simon  v.  Johnson,  7 
Kulp  166. 

(ft)   Dissolntion. 

134.  An  attachment  will  not  be  dis- 
solved because  the  goods  have  since  been 
sold  under  other  process  against  the  same 
defendant ;  nor  because  the  goods  did  not 
belong  to  the  defendant.  Williamson  v. 
Bokropis,  7  C.  C.  270. 

135.  The  defendant  may  decline  to 
submit  to  an  examination  on  the  ground 
that  he  might  subject  himself  to  a  crim- 
inal prosecution.  Brannon  v.  Rvddy,  8 
C.  C.  176. 

136.  An  attachment  will  be  dissolved 
where  the  alleged  fraudulent  misrepre- 
sentations were  not  made  with  the  in- 
tention of  influencing  or  inducing  the 
plaintiff  to  part  with  his  property,  and  it 
appears  that  they  were  not  made  by  the 


defendants  or  by  their  authority  or  with 
their  knowledge.  Lodge  v.  Rose  Valley 
Mais,  11  C.  C.  667. 

137.  Where  an  attachment  was  issued 
and  the  affidavit  charged  fraud  generally 
and  the  defendajit  denied  the  charge  and 
took  a  rule  to  dissolve,  the  court  on  ap- 
plication and  without  affidavit  ordered 
the  defendant  to  produce  his  books  and 
papers  and  testify  as  upon  cross-exami- 
nation upon  the  call  of  the  plaintiffs  for 
defendant's  depositions  upon  the  nile  to 
dissolve,  and  such  deposition  need  not  be 
taken  before  a  commissioner.  Sdiwartz 
V.  Atkin,  12  C.  C.  373. 

isa  An  attachment  will  not  be  quashed 
because  the  inventory  of  the  goods,  being 
a  stock  of  men's  and  boys'  clothing,  was 
not  furnished  until  four  days  after  the 
service  of  the  writ.  Wilson  v.  Shapiro,  12 
C.  C.  466. 

139.  Where  a  motion  is  made  to  dis- 
solve the  attachment  and  the  affidavit  is 
in  the  words  of  the  act,  the  plaintiff  will 
be  permitted  to  take  depositions  to  ex- 
plain any  uncertain  or  doubtful  expres- 
sions he  may  have  used  in  his  affidavit 
Harris  v.  Wood,  1  Dist.  Eep.  83. 

140.  In  Philadelphia  county  one  court 
will  dissolve  an  attachment  which  has 
been  issued  upon  the  same  allegations  as 
a  prior  attachment  dissolved  by  another 
court  Merritt  v.  Quigley,  1  Dist  Eep. 
606. 

141.  The  defendant  is  not  estopped 
from  moving  to  dissolve  an  attachment 
by  reason  of  his  having  filed  an  answer 
denying  the  allegations  of  fraud.  Har- 
risburg  Boot  &  Shoe  Co.  v.  Johnson,  3 
Dist  Rep.  433. 

142.  Where  the  plaintiff's  affidavit  is 
general  and  the  defendant  positively  de- 
nies the  averments  of  fraud,  the  plaintiff, 
upon  a  rule  to  dissolve,  must  show  by 
depositions,  specific  acts  of  fraud  or  the 
fraudulent  intent  of  the  defendant.  Wells 
V.  Hogan,  6  Kulp  476 ;  Strobel  &  Wilkens 
Co.  V.  Ixnvenstein,  6  Kulp  476. 

143.  Where  fraud  is  alleged,  the  true 
rule  upon  a  rule  to  dissolve  is  not  to  take 
up  each  item  of  evidence  separately  and 
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determine  whether  it  is  of  itself  sufficient 
to  sustain  the  charge,  but  to  determine 
what  is  the  combined  effect  of  all  the 
facts  and  circumstances.  Simon  v.  John- 
son, 7  Kulp  166. 

144.  An  attachment  will  be  dissolved 
where  the  only  proof  of  fraud  is,  that 
the  defendant's  minor  son  without  the 
defendant's  knowledge  made  a  false  state- 
ment to  gain  credit  for  the  defendant. 
Hooven  Mercantile  Co.  v.  Backley,  7  Kulp 
662. 

145.  Where  the  defendant  denies  by 
affidavit  the  allegations  of  fraud,  the 
burden  of  proving  his  case  is  thrown  upon 
the  plaintiff  upon  a  rule  to  dissolve. 
Bailey  v.  Parker,  2  Lack.  Jur.  73. 

146.  An  attachment  will  be  dissolved 
imless  a  clear  case  of  fraud  is  shown ;  a 
few  suspicious  circumstances  are  insuf- 
ficient to  prevent  the  dissolution  of  the 
attachment.  Blackburn  v.  Stoner,  11 
Lane.  241. 

147.  Whether  another  action  is  pend- 
ing either  at  law  or  in  equity  is  pleadable 
only  in  bar  or  abatement  of  the  suit ;  the 
merits  of  such  a  plea  cannot  be  deter- 
mined upon  a  motion  to  dissolve  an  at- 
tachment under  the  act  17  March  1869, 
in  advance  of  trial.  Meyers  v.  Ranch,  4 
Kortham.  350. 

148.  Upon  a  motion  to  dissolve  an 
attachment  the  question  of  fraud  is  for 
the  covirt,  and  the  standard  for  the  court 
is  to  determine  whether,  if  an  issue  were 
framed,  there  would  be  sufficient  evidence 
to  submit  to  a  jury  upon  that  sole  issue. 
Meyers  v.  Ranch,  4  Northam.  350. 

149.  Upon  a  motion  to  dissolve  an  at- 
tachment, where  the  confession  of  an 
alleged  fraudulent  judgment  by  the  de- 
fendant is  one  of  the  acts  complained 
of,  the  plaintiff  has  a  right  to  call  for 
examination  the  defendant  and  the  per- 
son in  whose  favor  the  alleged  fraudu- 
lent judgment  was  confessed.  Sullivan 
V.   WaOace,  32  W.  N.  C.  440. 

(<)   Effect  of  diasolotion. 

150.  An  order  dissolving  an  attach- 
ment under  the  act  of  17  March  1869 


(Brightly's  Purdon  70),  is  not  reviewable 
by  the  supreme  court  in  the  absence  of 
anything  to  show  an  abuse  of  the  dis- 
cretion of  the  court  below.  Hoppes  v. 
Houtz,  133  P.  S.  34.  See  Black  v.  OUm- 
der,  16  Atlan.  708. 

151.  A  certiorari  to  the  setting  aside 
of  an  attachment  under  the  act  of  17 
March  1869  (Brightly's  Purdon  70)  does 
not  bring  up  the  evidence,  and  the  su- 
preme court  cannot  pass  judgment  on 
the  reasons  which  influenced  such  a  de- 
cision. Black  V.  OUender,  16  Atlan.  708. 
See  Hoppes  v.  Houtx,  133  P.  S.  34. 

(Jk)  Subsequent  proceedings. 

152.  A  warrant  of  arrest  may  issue 
in  a  suit  begun  by  attachment  imder 
the  act  of  17  March  1869  (Brightly's 
Purdon  70).  Grieh  v.  Kuttner,  135  P.  S. 
281;  s.  c.  26  W.  N.  C.  323. 

153.  If  the  defendant  take  no  steps 
to  dissolve  the  attachment,  he  cannot, 
for  the  first  time  upon  the  trial,  be  per- 
mitted to  prove  that  the  debt  was  hon- 
estly incurred.  Herman  v.  Sailer,  25 
W.  N.  C.  408. 

154.  If  an  attaching  creditor  under 
the  act  of  17  March  1869  (Brightly's 
Purdon  70)  can  show  that  a  previous 
sheriff's  sale  of  the  debtor's  property 
was  in  fraud  of  creditors,  the  court  will 
order  the  payment  of  the  proceeds  of 
such  sale  into  court  for  distribution. 
Stanley  v.  Ritter,  26  W.  N.  C.  188. 

155.  Where  the  plaintiff  issued  an 
attachment  and  the  defendant  obtained 
a  rule  to  dissolve,  all  proceedings  to 
stay,  and  pending  this  rule  judgment 
was  entered  for  want  of  an  affidavit  of 
defence,  the  court  refused  to  strike  it 
off,  although  the  defendant  averred  that 
he  had  a  good  defence.  Kriebel  v.  High, 
1  Dist.  Rep.  385. 

IV.  Attachment  execution. 
(a)  When  an  attachment  may  issue. 

156.  A.  fieri  facias  pending  is  no  bar  to 
the  issuance  of  an  attachment  execution. 
Landis  v.  Wettig,  7  Lane.  283. 
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157.  An  attachment  execution  cannot 
issue  upon  the  transcript  of  a  justice's 
judgment  more  than  five  years  old,  with- 
out a  revival.  Pytiher  v.  Pyaher,  2 
Northam.  233. 

158.  An  attachment  execution  may, 
under  the  act  9  May  1889  (Brightly's 
Pardon  1144),  be  issued  on  a  justice's 
transcript  of  a  judgment  for  one  hundred 
dollars  or  upwards,  although  the  same  be 
not  filed  in  the  common  pleas  imtil  ten 
years  after  the  judgment  was  rendered, 
and  no  return  of  mdla  bona  has  been 
made  to  the  justice.  Miller  v.  iStone,  14 
C.  C.  352. 

139.  An  attachment  execution  will  not 
he  against  a  foreign  corporation  having 
no  legal  existence,  property  or  place  of 
business  in  this  state ;  and  this,  although 
the  officers  may  have  their  private  resi- 
dence here.  Sheehan  v.  Frederick,  2  York 
10. 

160.  The  act  24  April  1857  (amended 
by  the  act  13  May  1889,  Brightly's  Purdon 
1059)  does  not  authorize  an  attachment 
execution  against  an  insurance  company 
to  be  issued  from  a  county  other  than 
that  in  which  it  has  its  corporate  residence 
and  principal  place  of  business.  Shipton 
V.  Fees,  10  C.  C.  583. 

161.  An  attachment  execution  cannot 
be  issued  against  the  property  of  a  corpo- 
ration in  the  hands  of  its  officers  while 
held  by  them  as  such  officers  merely. 
Fint  National  Bank  of  Johnson  v.  Bristol 
Inm  Jb  Steel  Co.,  12  C.  C.  176;  s.  c.  31 
W.  N.  C.  603. 

(&)  What  may  be  attached. 

162.  Goods  in  a  storage  warehouse  are 
not  subject  to  attachment  execution.  The 
proper  proceeding  is  by  Jieri  facias. 
Cherry  v.  Nolan,  25  W.  K  C.  132. 

163.  A  creditor  who  is  not  present  at  a 
meeting  of  creditors  is  not  bound  by  an 
agreement  between  those  present  not  to 
bring  suit  He  can  attach  a  sum  of 
money  deposited  by  the  debtor  in  ac- 
cordance with  such  agreement.  Bausman 
v.  Burger,  135  P.  S.  499 ;  s.  c.  26  W.  N.  C. 
355. 


164.  Where  a  building  contract  pro- 
vided that  retained  percentages  should 
not  be  paid  until  the  contrsict  should  be 
completed  according  to  the  specifications, 
and  before  the  contract  was  completed, 
the  contractors  abandoned  the  work  and 
the  owners  paid  all  the  subsequent  wages 
and  supply  bill  under  the  supervision  of 
one  of  the  contractors;  it  was  Jield,  that 
an  attachment  execution  would  not  lie  on 
the  part  of  a  judgment  creditor  of  the 
contractors  to  recover  from  the  owners 
the  retained  percentages.  American  For- 
cite  Powder  Mfg.  Co.  v.  Mahne,  166  P.  S. 
289. 

165.  Where  a  stipulation  assented  to 
by  a  member  of  a  beneficial  society  pro- 
vides that  benefits  shall  be  paid  to  bene- 
ficiaries, only  upon  execution  by  them  of 
a  release  of  all  claims  against  a  contrib- 
utor to  the  benefit  fimd,  the  execution  of 
such  release  becomes  a  condition  precedent 
to  payment,  and  where  such  condition  is 
to  be  performed  by  a  defendant  personally 
it  cannot  be  performed  by  a  judgment 
creditor  of  such  defendant  who  haa  at- 
tached the  sum  which  would  be  payable 
to  the  defendant  upon  his  performance 
of  the  condition.  Kinsloe  v.  Davis,  167 
P.  S.  519;  s.  c.  36  W.  N.  C.  258. 

166.  The  distribution  of  a  decedent's 
estate  among  creditors  belongs  exclusively 
to  the  orphans'  court;  a  creditor  cannot 
by  an  attachment  execution  on  a  judg- 
ment obtained  after  the  death  of  a  dece- 
dent, appropriate  to  the  payment  of  his 
debts  a  chose  in  action  due  to  the  estate 
of  the  decedent.  Strouse  v.  Laiorence, 
160  P.  S.  421 ;  reversing  s.  o.  13  C.  C.  131. 

167.  A  legacy  is  not  attachable  in  the 
hands  of  an  executor,  where  it  is  given  on 
the  express  condition  that  it  shall  not  be 
attached  or  seized  for  the  debts  of  the 
legatee.  Beckys  Estate,  133  P.  S.  51; 
s.  c.  25  W.  N.  C.  440;  Qoe's  Estate,  146 
P.  S.  431. 

16a  Income  ordered  by  the  orphans' 
court  to  be  paid  for  the  maintenance  of 
the  defendant  "so  as  the  same  should 
not  be  assignable,  anticipated,  nor  liable 
to  his  debts,  contracts  or  liabilities,"  is  not 
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subject  to  attachment  in  the  hands  of 
the  trustee,  by  a  creditor  of  the  defend- 
ant. Prentice  v.  Pleasonton,  8  Atlan. 
842. 

169.  Where  the  interest  of  a  grandson 
was  directed  to  be  paid  to  him  semi- 
annually, by  the  will  of  his  grandfather ; 
it  was  held,  that  such  interest  could  be 
attached  for  the  grandson's  debts.  Oruver 
V.  Edinger,  13  C.  C.  307. 

170.  Where  a  will  directed  the  execu- 
tors to  invest  a  balance  and  pay  the  inter- 
est semi-annually  for  life  to  the  testator's 
son,  and  after  his  death  to  divide  the 
principal  among  all  the  testator's  chil- 
dren ;  it  was  held,  that  such  interest  was 
liable  to  attachment  by  creditors  of  the 
son,  and  that  the  son  could  not  claim  the 
three  hundred  dollar  exemption  out  of 
each  payment  of  less  than  three  himdi-ed 
dollars  as  it  accrued.  Bremer  v.  Mohn, 
169  P.  S.  91 J  affirming  s.  c.  12  Lane.  98. 

171.  The  income  of  a  separate  use 
trust  in  the  hands  of  the  trustee  is  not 
subject  to  an  attachment  execution  where 
such  income  arises  during  the  coverture. 
Crowe  V.  Lippincott,  38  P.  L.  J.  433. 

172.  A  conveyance  by  a  grantor  of  his 
whole  estate  upon  a  spendthrift  trust 
with  power  of  appointment,  and  in  default 
of  appointment  with  remainder  to  the 
grantor's  heirs,  is  fraudulent  and  void  as 
to  creditors,  including  those  who  become 
such  subsequent  to  the  conveyance,  and 
the  principal  and  income  of  the  trust  are 
liable  to  attachment  in  the  hands  of  the 
trustee.  Catherwood'a  Estate,  29  W.  N. 
C.  344. 

173.  While  a  perpetual  fire  policy  re- 
mains in  full  force  and  effect  its  with- 
drawal value  in  case  of  cancellation  is 
not  attachable  in  an  execution  upon  a 
judgment  against  the  holder.  Building 
AaaodaMon  v.  Laib,  13  C.  C.  668 ;  s.  c.  2 
Dist  Rep.  473. 

174.  The  mortgage  papers  deposited  as 
security  for  a  debt  cannot  be  attached  by 
the  judgment  creditors  of  the  mortgagee 
in  the  hands  of  the  person  with  whom 
the  papers  have  been  deposited ;  the  mort- 
gage can  only  be  attached  by  bringing  in 


the  mortgagor  as  garnishee.     Taylor  v. 
Huey,  166  P.  S.  518. 

175.  Where  the  affairs  of  a  partnership 
have  been  settled  and  an  admitted  bal- 
ance is  due  from  one  partner  to  another, 
such  balance  is  subject  to  an  attachment 
execution.  Byon  v.  Wynkoop,  148  P.  S. 
188. 

176.  An  attachment  execution  will  not 
lie  against  the  proceeds  of  a  pension 
check  which  a  pensioner  deposited  with 
a  bank  for  collection,  and  which  the  bank, 
after  collection,  placed  to  the  credit  of 
the  pensioner.  Beiff  v.  Mcu^,  160  P.  S. 
266. 

177.  Money  in  the  hands  of  a  govern- 
ment officer  and  due  the  defendant  by  the 
United  States  is  not  subject  to  attachment 
execution.     Ratib  v.  Seaman,  6  Kulp  398. 

17a  The  claim  of  a  contractor  against 
a  city  cannot  be  attached,  and  this  rule 
prevents  the  subjection  and  appropriation 
of  the  claim  to  the  claims  of  creditors  of 
the  contractor  in  a  suit  in  equity ;  where 
an  insolvent  firm  of  municipal  contractors 
had  pledged  to  secure  loans,  certain  cer- 
tificates received  under  a  municipal  con- 
tract, and  warrants  were  about  to  be  issued 
to  pay  the  certificates ;  it  was  held,  that 
another  creditor  could  not,  by  a  bill  in 
equity,  require  that  the  balance  of  war- 
rants after  the  payment  of  the  loan  should 
be  paid  over  to  a  receiver.  Philadelpbia 
Granite  Jb  Blue  Stone  Co.  v.  Douglass,  14 
C.  C.  234. 

179.  Stock  assigned  as  collateral  can- 
not be  sold  under  execution  against  the 
assignor,  and  it  can  only  be  attached  by 
filing  an  affidavit  and  recognizance  and 
summoning  the  person  in  whose  name  it 
is  held  as  garnishee.  Evans  v.  Browns- 
combe,  8  C.  C.  466 ;  8.  0.  6  Kulp  618. 

180.  A  fund  in  the  hands  of  a  master 
appointed  to  make  partition  is  not  attach- 
able by  a  judgment  creditor  of  one  of  the 
defendants  in  the  partition  suit ;  and  this, 
though  the  master  has  set  apart  a  fund  as 
the  property  of  such  defendant.  Hayes 
V.  Mantua  HaU  &  Market  Co.,  36  W.  N.  C. 
198. 

181.  Where  property  of  a  judgment 
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debtor  has  been  sold  in  partition  by  a 
master,  an  attachment  execution  cannot 
issue  against  the  proceeds  of  the  property 
in  the  hands  of  the  master.  Mantua  HaM 
£  Market  Co.  v.  jBroofcs,  16  C.  C.  601. 

182.  A  claim  for  wages  is  not  attach- 
able even  upon  a  judgment  based  on  a 
claim  for  wages.  FnUchey  v.  Lutz,  167 
P.  S.  337. 

189.  The  wages  of  a  non-resident  debtor 
are  not  liable  to  attachment  execution. 
Mattgan  v.  Bryan,  26  W.  N.  C.  248;  s.  c. 
8  C.  C.  365. 

181  Under  the  act  8  May  1876 
(Brightly's  Purdon  2077)  an  attachment 
execution  cannot  issue  against  wages 
upon  a  judgment  for  board,  unless  it 
^pear  that  plaintiff  was  the  keeper  of 
a  hotel,  boarding-house  or  lodging-house. 
MeCouTi  v.  Brenaman,  11  C.  C.  645. 

las.  Under  the  act  8  May  1876 
(Brightly's  Purdon  2077))  allowing  wages 
to  be  attached  for  four  weeks'  board,  a 
jndgment  for  board  cannot  be  split  up 
and  two  separate  executions  issued  for 
four  weeks'  board.  Sat^  v.  Bock,  14 
C.  C.  490. 

ia&  Under  the  act  4  March  1887 
(Brightly's  Purdon  834)  an  attachment 
execution  founded  upon  a  judgment  for 
wages  of  labor  may  issue  against  wages 
in  the  hands  of  the  defendant's  employer. 
Meiers  v.  Umla,  6  Kulp  332. 

187.  An  attachment  execution  will  not 
be  dissolved  upon  an  afiGldavit  that  the 
debt  due  by  the  garnishee  is  salary.  Beed 
T.  Buck,  32  W.  N.  C.  204.  Contra,  JfiWer 
T.  Rush,  25  P.  L.  J.  72. 

18a  Where  the  garnishee  in  his  answer 
admitted  an  indebtedness  to  the  defend- 
ant, but  claimed  that  it  was  for  wages 
doe,  the  court  dissolved  the  attachment. 
Baudidc  v.  Fake,  7  York  193. 

(e)  Of  the  writ  and  service. 

U8.  An  order  adding  the  name  of  a 
stranger  as  a  garnishee,  without  an  alias 
*rit  or  prior  rule,  is  irregular,  and  all 
proceedings  against  him  will  be  reversed 
and  set  aside.  Bamea  v.  Hays,  129  P.  S. 
SSL 


190.  The  plaintiff  in  an  attachment 
execution  may  add  the  names  of  the 
garnishees  to  the  writ  after  the  same  has 
been  tested  and  issued.  McCambridge  v. 
Barry,  29  W.  N.  C.  92. 

191.  An  attachment  execution  issued 
by  a  justice  must  be  made  returnable  to 
some  certain  day  and  at  some  certain 
hour  or  between  two  designated  hours. 
(yNeill  V.  Roche,  1  Lack.  Jur.  326. 

192.  An  attachment  execution  is  well 
executed  if  served  in  the  same  manner 
as  a  summons.  Mesker  v.  Frothingham, 
1  Dist.  Kep.  120. 

193.  Upon  attaching  bank  stock  of  the 
defendant  in  the  hands  of  his  assignee 
as  collateral,  it  is  not  necessary  to  serve 
the  bank  with  the  attachment.  Oeddea 
V.  Oeddes,  7  C.  C.  660. 

19*.  Where  the  garnishee  is  a  corpora- 
tion of  this  state  having  its  office  outside 
the  county,  the  writ  may  be  served  on 
the  general  manager,  who  is  also  one 
of  the  directors,  when  he  is  temporarily 
within  the  county.  Reynolds  v.  Lochiel 
Iron  &  Steel  Wwks,  11  C.  C.  33 ;  s.  o.  29 
W.  N.  C.  478. 

195.  Under  the  act  20  June  1883, 
amending  the  act  4  April  1873  (Brightly's 
Purdon  1060),  an  attachment  execution 
may  be  served  on  the  state  agent  of  a 
foreign  insurance  company  as  garnishee, 
whether  the  agent  has  his  office  in  the 
county  in  which  the  writ  issues  or  not. 
The  act  of  1883  is  not  unconstitutional 
as  special  legislation.  Kennedy  v.  Agri- 
cultural Ins.  Co.,  166  P.  S.  179. 

196.  After  a  foreign  corporation  which 
has  been  served  with  a  writ  of  attach- 
ment execution  as  garnishee  enters  a 
general  appearance,  it  cannot  avail  itself 
of  an  insufficiency  in  the  service  of  the 
writ.  Commonwealth  TiOe  Ins.  &  Trust 
Co.  V.  Broum,  11  C.  C.  542. 

197.  An  attachment  execution  against 
a  foreign  insurance  company  should  be 
served  upon  the  agent  designated  to  re- 
ceive process  for  the  company ;  a  service 
upon  a  local  agent  to  effect  insurance,  is 
invalid,  but  such  a  defective  service  was 
held   to  be   waived  by  an  appearance. 
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Where  the  garnishee  appears  and  ac- 
knowledges an  indebtedness  to  the  de- 
fendant, neither  the  garnishee  or  the 
defendant  nor  subsequent  attaching  cred- 
itors can  set  up  a  defective  service.  Son- 
neman  v.  OaMe,  7  York  107. 

196.  Where  the  garnishee  appears  after 
the  service  and  answers  that  he  is  indebted 
to  the  judgment  defendant,  neither  the 
garnishee  nor  the  defendant  can  after- 
wards set  up  defects  in  the  service  of  the 
attachment  against  the  entry  of  judgment 
against  the  garnishee.  Wisecarver  v.  Bra- 
den,  146  P.  8.  42. 

199.  Objection  should  be  made  to  the 
service  either  before  or  at  the  time  of 
filing  of  answers  to  the  interrogatories; 
a  return  of  service  by  leaving  a  copy  of 
the  writ  with  an  adult  member  of  the 
family,  with  which  the  garnishee  resides, 
is  sufficient  to  bind  the  garnishee;  and 
this,  although  it  appears  that  the  land- 
lady of  the  garnishee  upon  whom  the  ser- 
vice was  made  was  a  defendant  in  the 
cause.    Eoihler  v.  Thorn,  154  P.  S.  180. 

200.  An  attachment  execution  may  be 
served  on  garnishees,  in  whose  possession 
the  property  of  the  defendant  is  supposed 
to  be ;  and  this,  although  such  garnishees 
are  not  named  in  the  writ.  Judge  v. 
Beinhart,  3  Dist.  Rep.  202. 

(d)  Rule  to  quash. 

aci.  Where  an  attachment  execution 
was  issued  upon  a  conditional  judgment, 
and  the  only  breach  of  the  bond  averred 
was,  that  the  defendant  had  failed  to  pay 
certain  overdue  premiums,  the  attachment 
was  properly  set  aside  upon  payment  by 
the  defendant  of  the  overdue  premiums 
and  costs.    Scott  v.  PkUlips,  140  P.  S.  61. 

202.  Upon  a  motion  to  dissolve  an 
attachment  where  the  facts  alleged  are 
not  admitted,  the  coxirt  will  not  summar 
rily  pass  upon  them  but  will  refuse  to  dis- 
solve ;  the  proper  method  is  to  plead  nulla 
bona,  and  put  the  cause  at  issue.  Smith 
V.  Hartman,  6  York  56. 

203.  Where  a  legacy  is  attached,  and 
the  defendant  himself  is  the  executor  of 


the  will  under  which  he  is  entitled  to  the 
legacy,  and,  as  such  executor,  he  is  sum- 
moned as  garnishee ;  the  attachment  will 
not  be  dissolved  because  the  executor  and 
defendant  are  the  same  person.  Union 
National  Bank  v.  Fagan,  34  W.  N.  C.  20 ; 
Pagan's  Estate,  34  W.  N.  C.  66. 

20i.  Where  an  attachment  execution  is 
issued  on  a  judgment  more  than  five  years 
old,  it  will  be  set  aside,  unless  it  .be  ac- 
companied with  a  scire  facias  to  revive 
as  provided  by  the  act  19  May  1887 
(Brightly's  Purdon,  829).  Sweeting  v. 
WanamaJcer,  36  W.  N.  C.  279;  s.  c.  4 
Dist  Bep.  246. 

(e)   Payment  into  court 

205.  If  a  judgment  be  attached  by  a 
creditor  of  the  plaintiff,  proceedings  on 
the  judgment  will  not  be  stayed,  but  the 
proceeds  thereof  will  be  ruled  into  court 
Durham  v.  Walsh,  7  Lane.  30. 

206.  The  payment  into  court  by  the 
garnishee  is  a  good  defence  to  a  suit 
against  him  by  the  defendant  in  the  exe- 
cution. Beatty  v.  Lehigh  Valley  Railroad 
Co.,  134  P.  S.  294;  s.  c.  26  W.  N.  C.  118. 

207.  Where  a  defendant  in  attachment 
execution  appears  at  the  hearing  before  a 
justice  and  claims  the  benefit  of  the  ex- 
emption law  and  the  justice  disallows  the 
claim  and  enters  judgment  against  the 
garnishee,  from  which  judgment  the  de- 
fendant takes  no  appeal,  he  cannot  after- 
wards question  the  validity  of  the  judg- 
ment by  a  rule  to  show  cause  why  the 
money  paid  into  court  by  the  garnishee 
should  not  be  withdrawn  by  the  defend- 
ant   Bdand  v.  Spitz,  153  P.  S.  690. 

208.  Where  a  garnishee,  by  the  allow- 
ance of  the  court,  pays  the  money  into 
court,  he  is  thenceforth  discharged  from 
further  responsibility  upon  the  attach- 
ment, and  it  is  error,  in  the  further  con- 
test with  regard  to  the  fund,  to  involve 
the  garnishee  in  it.  Rothschild  v.  Morrir- 
s<m,  2  Lack.  Jur.  183;  s.  c.  4  Del.  673. 

209.  Where  the  garnishee  receives  no- 
tice from  a  subsequent  judgment  creditor, 
who  also  claims  the  fund,  that  the  judg- 
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ment  on  whicli  the  attachment  issued  is 
void  through  fraud,  the  garnishee  will  be 
allowed  to  pay  the  money  into  court,  and 
a  rule  against  him  for  judgment  will  be 
discharged.  Stockham  v.  Pancoast,  1 
Dist.  Eep.  136. 

210.  Where  the  garnishee  admitted  an 
amount  in  his  possession,  but  stated  that 
notice  had  been  received  that  the  defend- 
ant had  made  an  assignment  for  creditors 
and  the  garnishee  disclaimed  any  interest 
in  the  subject-matter,  the  court  permitted 
it  to  pay  the  money  into  court  with  leave 
to  interplead.  Badgers  v.  SaiUa  Clatta 
Co.,  27  W.  N.  C.  674. 

(9)   Issue. 

211.  Where  the  garnishee  in  an  attach- 
ment execution  suggested  in  his  answers 
that  the  money  in  his  hands  was  claimed 
by  third  parties,  and  at  the  instance  of 
the  plaintiff  and  the  claimant  he  paid 
the  money  into  court,  an  interpleader  was 
awarded  to  determine  the  ownership  of 
the  fund,  upon  a  rule  taken  by  the  claim- 
ant ;  and  this,  though  the  garnishee  made 
no  application  for  the  interpleader.  Stem 
v.  Jones,  7  Kulp  19. 

212.  Where  a  fund  in  the  hands  of  a 
garnishee  is  claimed  by  two  parties,  an 
interpleader  will  be  granted  on  the  peti- 
tion of  the  garnishee  to  try  the  title  to 
the  fund.  Kiatler  v.  Thompson,  3  Lack. 
Jut.  341. 

(A)  Of  the  gamlahee. 

213.  The  garnishee  cannot  relieve  him- 
self from  liability  by  conveying  to  an- 
other the  land  upon  which  the  debt 
attached  is  also  a  lien.  Stover  y.  Stover, 
6  C.  C.  614. 

214.  Garnishees  are  not  liable  to  attach- 
ment creditors  for  the  price  of  printing 
done  by  the  defendant,  at  the  instance  of 
the  sheriff,  for  the  garnishees  whilst  the 
defendant's  plant  was  in  the  hands  of 
the  sheriff  on  other  executions;  the 
garnishee  having  paid  the  price  of  the 
work  to  the  sheriff,  who  had  distributed 


it  to  the  other  execution  creditors.    Dit- 
man  v.  Buist,  126  P.  S.  609. 

215.  It  is  the  duty  of  garnishees  to 
withhold  dining  the  pendency  of  attach- 
ment proceedings,  the  moneys  of  the 
defendant  which  come  into  their  hands. 
Bremer  v.  Mohn,  169  P.  S.  91. 

216.  Where,  in  a  judgment  against  a 
contractor,  his  employer  was  summoned 
as  garnishee,  and  at  the  time  of  the 
service  of  the  attachment,  an  amount  in 
excess  of  the  judgment  was  due  to  the 
contractor  subject  to  a  claim  of  forfeit- 
ure of  deferred  payments,  and  after  such 
service  the  garnishee  released  its  claim 
of  forfeiture  and  paid  the  money  to  the 
contractor  and  accepted  a  bond  of  indem- 
nity against  the  attachment;  it  was  held, 
that  the  garnishee  was  liable  for  the 
amount  of  the  judgment.  Humphrey  v. 
CfDonneU,  165  P.  8.  411. 

217.  A  garnishee  in  an  attachment  exe- 
cution mvist,  in  good  faith  to  the  owner, 
contest  every  inch  of  the  ground ;  other- 
wise he  will  not  be  discharged  from 
liability  for  the  debt.  Schempp  v.  J^, 
166  P.  S.  610. 


(<)  Interrogatories  and  answers. 

218.  If  the  garnishee  set  up  in  his 
answers  merely  a  broad  denial  of  his 
liability,  he  will  be  ordered  to  file  more 
specific  answers.  C<we  v.  McDaniel,  7  C. 
C.  192. 

219.  A  garnishee  in  attachment  execu- 
tion who  fails  to  make  full,  direct  and 
true  answers  to  the  interrogatories,  is 
estopped  from  afterwards,  in  a  collateral 
proceeding,  setting  up  a  state  of  facts 
different  from  that  disclosed  in  his 
answers.     BaJcer's  Appeal,  3  Atlan.  766. 

220.  The  answer  of  a  garnishee,  who 
is  also  the  assignee  of  a  judgment  from 
the  defendant,  that  the  assignment  was 
made  to  him  as  collateral  security  for 
a  note,  is  sufKcient  If  uncontradicted 
by  other  evidence,  it  will  be  taken  as 
true.  First  National  Bank  v.  Ladd,  126 
P.  S.  188. 

221.  Where  the  answers  of  the  gar- 
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nishee  are  deemed  insufficient,  the  proper 
practice  is  to  file  exceptions,  demur  or 
go  to  issue,  and  not  to  enter  a  rule  for 
more  specific  answers.  Ctrauer  v.  Wat- 
son,  3  Dist.  Rep.  641. 

222.  Where  a  plaintiff  takes  judgment 
against  a  garnishee  on  his  answers,  he 
cannot  afterwards  require  answers  to 
additional  interrogatories.  Sweeting  v. 
Wanamaker,  36  W.  N.  C.  279;  s.  c.  4 
Dist.  Rep.  245. 

223.  Upon  an  attachment  execution 
against  a  bank  as  garnishee,  where  the 
answer  set  forth  that  the  defendant  had 
a  deposit  with  the  garnishee  arising  from 
a  discount  previous  to  the  attachment 
which  was  put  to  the  defendant's  credit, 
and  that  the  discounted  note  had  been  re- 
discounted  by  another  bank  for  the  gar- 
nishee ;  it  was  held,  that  the  answer  was 
insufScient,  and  that  although  the  defend- 
ant was  insolvent,  the  bank  had  no 
authority  to  withhold,  by  way  of  equi- 
table estoppel,  the  deposit  to  meet  its 
liability  on  the  note.  Newhald  v.  Patrick, 
42  P.  L.  J.  299. 

224.  A  garnishee  is  entitled  to  distinct 
notice  of  any  assignment  of  the  fund, 
and  such  notice  should  be  accompanied 
by  the  evidence  of  transfer;  in  the 
absence  of  such  notice,  he  is  bound  to 
answer  that  he  has  the  funds  of  the 
defendant.     Miner  v.  Kosek  7  Kulp  72. 

(k)   Trial 

225.  On  the  trial  of  an  attachment 
execution  where  the  defendant  set  up  a 
transfer  of  his  claim  against  the  garnishee 
to  a  third  person,  the  bona  fides  of  such 
transfer  was  properly  left  to  the  jury. 
King  v.  Beeaon,  8  Atlan.  198. 

226.  If  the  garnishee  sets  up  in  his 
answers  an  assignment  from  the  defend- 
ant of  a  judgment,  subject  to  a  previous 
assignment  to  a  third  person  of  part 
thereof,  and  the  latter  be  made  a  party 
defendant  on  the  record,  the  facts  concern- 
ing the  first  assignment  can  be  tried 
without  a  separate  issue.  IHrst  National 
Bmh  V.  Ladd,  126  P.  S.  188. 
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227.  If  unpaid  purchase  money  be  at- 
tached, the  plaintiff  is  estopped  from 
proving  that  the  contract  of  sale  was 
invalid.  Sayers  v.  Kent,  1  Atlan.  442; 
8.  c.  3  Cent.  610. 

22a  The  plaintiff  in  an  attachment 
execution  having  attempted  to  prove  a 
specific  contract  between  the  defendant 
and  garnishee,  is  estopped  from  denying 
the  validity  of  the  contract  as  fraudulent 
against  creditors.     Ibid. 

229.  The  garnishee  in  attachment  exe- 
cution cannot  set  off  against  the  funds  in 
his  hands,  a  claim  against  the  defendant, 
which,  at  the  date  of  the  service  of  the 
attachment,  was  not  ripe  for  action. 
Knight  v.  Boot,  5  Montg.  33. 

230.  An  execution  attachment  is  not  a 
civil  suit  or  action  within  sec.  8  of  the 
act  16  June  1836  (Brightly's  Purdon  125), 
authorizing  a  rule  of  reference  to  arbitra- 
tors. Stranahan  v.  Stranahan,  146  P.  S. 
44. 

23X.  Where  a  mortgage  has  been  as- 
signed by  the  two  owners  thereof  (one  of 
whom  was  the  defendant  in  the  attach- 
ment execution)  to  the  garnishee,  and  one 
of  the  two  assignors  (the  defendant) 
testified  that  the  assignment  was  made  in 
fraud  of  creditors,  which  was  contradicted 
by  the  other  assignor  and  the  garnishee, 
who  both  testified  to  a  full  consideration 
for  the  assignment ;  it  was  held,  that  the 
court  properly  instructed  the  jiuy  to  find 
for  the  garnishees.  SkUea  v.  Dickson, 
147  P.  S.  117. 

232.  Upon  the  trial  of  an  attachment 
execution,  where  the  plaintiff  claims  that 
the  defendant  owes  the  garnishee  money, 
and  it  appears  that  the  garnishee  held  a 
judgment  against  the  defendant  which 
had  been  opened,  and  upon  the  trial  of 
which  a  judgment  had  been  entered  in 
favor  of  defendant,  and  upon  which  trial 
the  defendant  had  claimed  that  the  note 
then  in  suit  had  never  represented  a  real 
debt ;  it  was  h,eld,  that  declarations  written 
or  oral  of  either  the  defendant  or  the  gar- 
nishee, which  tended  to  show  that  the 
judgment  did  represent  a  real  debt,  were 
admissible    in    favor    of    the    plaintiflF. 
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Sommer  v.  GUmore,  160  P.  S.  129.    See 
Palmer  v.  Gilmore,  148  P.  S.  48. 

233.  In  an  attachment  execution  where 
the  garnishees  claimed  that  the  fund  in 
their  hands  was  the  proceeds  of  lands 
belonging  to  the  son  of  the  defendant 
and  deposited  by  the  defendant  under  a 
power  of  attorney  from  his  son,  and  there 
was  evidence  tending  to  show  that  the 
title  to  the  property  was  put  in  the  son 
under  circumstances  tending  to  indicate 
an  intent  to  cover  up  the  title ;  it  was  hdd, 
that  the  case  was  for  the  jury.  Firnt 
National  Bank  of  BrookvUle  v.  CeUhera, 
164  P.  S.  343. 

234.  Where  a  first  execution  creditor 
purchased  the  defendant's  horses  and 
wagons  at  a  sheriff's  sale,  and  after  the 
sale  employed  the  defendant  at  a  certain 
salary  per  week  to  carry  on  the  same 
business,  and  he  subsequently  sold  the 
business  for  more  than  the  amount  of 
his  judgment,  and  an  attachment  exe- 
cution was  issued  against  him  by  another 
creditor  of  the  defendant  claiming  that 
he  had  agreed  to  transfer  the  property 
back  to  the  defendant  after  he  had  been 
paid  his  debt;  it  was  held,  that  the  evi- 
dence was  insufficient  to  sustun  such 
alleged  agreement  DowdaU  v.  Wither, 
167  P.  S.  476. 

(I)  Judgment. 

235.  In  an  attachment  against  exec- 
utors as  garnishees  of  an  annuitant,  where 
the  answers  admit  an  indebtedness  for  a 
sum  certain,  judgment  will  be  entered 
against  the  garnishees,  although  they 
have  not  settled  the  estate,  which,  how- 
ever, is  considered  solvent,  or  set  apart 
any  funds  for  the  payment  of  the  annuity. 
Rhodes  V.  KenMe,  12  C.  C.  470. 

236.  Where  an  attachment  execution 
was  issued  upon  a  judgment  against 
Chr.  Alten,  whose  correct  name  was 
Christian  Alten,  and  the  copy  served  by 
the  sheriff  on  the  bank  as  garnishee  gave 
the  defendant's  name  as  "  Charles,"  and 
the  bank  in  its  answer  admitted  having 
held  a  certain  sum  of  money  on  deposit 


by  Christian  Alten,  but  alleged  that  it 
had  subsequently  paid  it  out  on  checks ; 
it  was  held,  that,  as  it  did  not  appear  that 
"Chr."  stood  for  Christian,  the  rule  for 
judgment  against  the  garnishee  upon  its 
answer  would  have  to  be  discharged. 
Burr  v.  AUen,  2  Lack.  Jur.  178. 

237.  For  the  form  of  a  judgment  against 
a  garnishee  building  association  upon  its 
admission  that  the  defendant  was  the 
owner  of  stock  therein,  see  Zurftich  v. 
Sossong,  3  Lack.  Jva.  7.  See  also  Davidr- 
son  V.  MuUcdy,  3  Lack.  Jur.  181. 

23a  Judgment  will  not  be  entered 
against  the  garnishee  in  the  absence  of 
an  absolute  admission  of  indebtedness. 
Kigtler  v.  Tlwmpson,  3  Lack.  Jur.  341. 
See  First  National  Bank  of  Lanadale  v. 
Beaver,  3  Lack.  Jur.  403. 

239.  Where  a  garnishee  corporation 
admits  that  stock  in  the  company  stands 
on  its  books  in  the  defendant's  name, 
judgment  will  be  entered  against  the 
garnishee  and  execution  issued;  the  cor- 
poration has  no  lien  on  the  stock  for  a 
debt  due  it  by  a  stockholder,  and  the 
company  cannot  set  up  that  the  defend- 
ant was  indebted  to  it,  and  ask  that  the 
plaintiff's  execution  extend  to  only  so 
much  of  the  stock  as  remains  after  the 
garnishee  has  taken  out  the  amount  of  its 
claim.  Lanahan  v.  CdUns,  28  W.  N.  C.  287. 

240.  Where  the  plaintiff  does  not  take 
judgment  for  the  amount  admitted  in  the 
garnishee's  answer,  but  goes  to  trial 
against  the  garnishee,  the  garnishee  is 
entitled  to  a  verdict,  unless  the  jury  find 
in  his  hands  a  larger  sum  than  was  ad- 
mitted in  the  answer.  Erbs  v.  Weimer, 
32  W.  N.  C.  204. 

241.  A  judgment  generally  against  the 
garnishee  for  want  of  an  appearance  is 
irregular.    Neilson  v.  Confer,  7  Lane.  91. 

242.  Where  interrogatories  were  filed 
in  pursuance  of  a  rule  to  file  them,  but 
no  copy  was  served  on  the  opposite 
party;  it  was  held,  that  a  judgment  of 
non  pros,  could  not  be  properly  entered, 
and  would  be  stricken  off.  Herat  v. 
Beckhous,  12  C.  C.  682. 

243.  Where  the  garnishee  fails  to  ap- 
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pear  after  service  of  the  attachment  with 
clause  of  summons,  but  no  special  attach- 
ment of  goods  or  credits,  the  plaintiff  in 
an  attachment  execution  is  entitled  to  a 
judgment  by  default,  but  the  plaintiff 
cannot  liquidate  it  or  have  execution 
without  first  by  writ  of  inquiry  or  be- 
fore the  prothonotary,  as  the  rules  may 
prescribe,  establishing  his  claim  by  evi- 
dence of  the  garnishee's  possession  of  the 
goods  or  credits  of  the  defendant  and  the 
measure  of  his  damj^es  is  the  value  of 
the  same.  Where  the  attachment  is  levied 
upon  specific  goods,  the  default  may  be 
taken  as  an  admission  of  the  possession 
of  such  goods,  but  the  plaintiff  must  es- 
tablish their  value ;  but  if  the  attachment 
is  of  money  or  a  debt,  and  the  amount 
appear  in  the  sheriff's  return,  no  further 
evidence  or  inquiry  is  necessary.  Long- 
wdl  V.  Hartwdl,  164  P.  S.  533. 

244.  The  proper  form  of  a  judgment 
against  a  garnishee  is  for  plaintiff  against 
the  garnishee,  and  that  the  garnishee  has 
in  his  hands  certain  goods,  effects  or 
credits,  to  wit,  of  the  value  , 
or  that  the  garnishee  is  indebted  to  the 
■defendant  in  the  sum  of  .  The 
plaintiff's  measure  of  damages  is  the  value 
of  the  goods  attached  not  exceeding  the 
amount  of  his  judgment,  interest  and 
costs  against  the  defendant.  The  single 
exception  is  where  the  garnishee  neglects 
or  refuses  to  answer  the  interrogatories ; 
in  such  case,  under  the  act  13  June  1836, 
sec.  57  (Brightly's  Purdon  933),  the  judg- 
ment against  him  is,  that  he  has  goods 
or  effects  of  the  defendant  sufficient  to 
satisfy  the  plaintiff's  demand.  LongweU 
V.  Hartwell,  164  P.  S.  633. 

245.  A  judgment  against  a  garnishee 
will  not  be  opened  upon  the  application 
of  a  third  party  who  gave  notice  to  the 
garnishee  that  the  money  in  its  hands 
belonged  to  him  and  not  to  the  defendant 
in  the  execution.  ShvUz  v.  Hoffman,  13 
C.  C.  90. 

(m)  Counsel  fees  and  coats. 

246.  The  garnishee  is  not  entitled  to 
a  counsel  fee  under  the  act  of  11  June 


1885  (Brightly's  Purdon  838),  where  the 
defendant  claims  all  the  property  in  his 
hands  under  the  exemption  law.  Wen- 
gert  v.  Bowers,  8  C.  C.  292 ;  Freefnum  v. 
Wanner,  5  Montg.  81. 

247.  Where  a  garnishee  in  attachment 
execution  denied  having  anything  in  his 
hands  and  the  plaintiff  filed  a  bill  of  dis- 
covery; it  was  held,  that  in  taxing  the 
garnishee's  costs,  he  was  entitled  to  be 
allowed  the  sum  paid  by  him  for  print- 
ing his  answer  to  the  bill  of  discovery. 
MUls  V.  McLougUin,  27  W.  N.  C.  573. 

24a  Where  the  amount  admitted  by 
the  garnishee  is  substantially  greater  than 
the  amount  of  the  plaintiff's  claim,  the 
court  will  not  tax  a  garnishee's  counsel 
fee.  Qetz  v.  SmUh,  29  W.  N.  C.  469. 
Juhnson  V.  Smith,  29  W.  N.  C.  477. 

249.  Where  an  attachment  execution 
was  issued  by  a  justice  and  the  gar- 
nishee took  an  appeal ;  it  was  held,  that 
the  garnishee  was  not  entitled  to  have 
a  garnishee  fee  taxed  as  part  of  the 
costs  under  the  act  29  April  1891 
(Brightly's  Purdon  839);  such  an  at- 
tachment is  not  an  attachment  execu- 
tion issued  out  of  a  court  of  record. 
Deerweater  v.  Hook,  9  Lane.  247. 

250.  If  the  garnishee  in  attachment 
execution  have  no  funds,  the  plaintiff 
alone  is  liable  for  the  costs.  Wamicke 
V.  Seamen,  5  Kulp  428. 

251.  Where  a  judgment  is  entered 
agunst  the  garnishee  upon  his  answer 
admitting  a  certain  sum  to  be  due,  the 
plaintiff  is  not  entitled  to  costs  against 
the  garnishee.  Geiat  v.  Hartman,  11  C. 
C.40;  s.  c.  29  W.  N.  C.  477. 

(n)  Exemption. 

252.  On  a  judgment  for  manual  labor, 
under  the  act  of  4  March  1887  (Brightly's 
Purdon  834),  salary  due  the  defendant 
for  clerical  services  is  not  entitled  to 
exemption  on  attachment  execution.  TFU- 
8on  V.  Hasley,  7  Lane.  98. 

253.  Where  a  judgment  for  board  has 
been  regularly  obtained  under  the  act  8 
May  1876  (Brightly's  Purdon  2077)  and 
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■wtgea  have  been  regularly  attached  under 
soch  judgment,  the  defendant  is  not  en- 
titled to  claim  his  exemption  under  the 
art  4  April  1889  (Brightly's  Purdon  834). 
Weiman  v.  Weisman,  133  P.  S.  89 ;  Mo- 
Carts  y.  Dougherty,  16  C.  C.  86;  s.  c.  1 
Mag.  &  Con.  39 ;  ZMKon  v.  Treverton,  16 
C.  C.  89. 

asc  Where  an  attachment  execution 
has  been  served  upon  the  debtor,  his 
elaim  for  the  exemption  must  be  made 
dming  the  term  to  which  the  writ  is 
retainable.  Fallon  v.  Keller,  1  Lack. 
L.  N.  158 ;  UArich  v.  Oockley,  2  Dist.  Eep. 
350. 

See  Execution,  VII.  (e). 


(o)  Effect  of  the  attachment. 

2SS.  An  attaching  creditor  may  pur- 
«ae  a  fund  from  whomsoever  it  may  be 
owing;  so,  the  defendant's  assignment 
will  avaU  nothing  against  the  attachment, 
tiuragh  the  real  liability  to  pay  the  debt 
has  devolved  upon  the  garnishee's  vendee. 
Stoeer  v.  Stover,  6  C.  C.  614. 

2S6i  An  attaching  creditor  is  not  liable 
(in  an  action  for  the  malicious  abuse  of 
process)  for  the  depreciation  of  stock  in 
tiie  name  of  his  debtor's  wife  and  attached 
liy  him  as  his  debtor's  property,  in  which 
soit  judgment  had  gone  against  him. 
Sargent  v.  Fuller,  132  P.  S.  127;  s.  c.  25 
W.  N.  C.  366. 

257.  Where  an  attachment  execution 
it  served  upon  a  person  as  garnishee,  it 
Innds  not  only  the  moneys  due  the  de- 
fendant by  him,  but  also  moneys  due  by 
a  partnership  of  which  he  is  a  member. 
Judge  V.  Reinhart,  3  Dist  Rep.  202. 

2sa  The  drawing  of  a  check  against  a 
dqnsit  is  not  such  on  appropriation  of 
&B  fnnd  in  the  hands  of  the  bank  as  will 
defeat  an  attachment  execution  served  on 
^  bank  before  the  presentation  of  the 
dieck.    Roberts  y.  Boyle,  8  York  13. 

299.  Upon  the  distribution  of  a  de- 
tedenfs  estate  the  creditor  of  an  heir 
who  has  attached  his  share  or  acquired  a 
lien  on  his  undivided  interest  in  the  real 


estate  by  the  entry  of  a  judgment  after 
the  decedent's  death,  can  take  nothing 
but  what  remains  of  the  share  after  pay- 
ment of  the  amount  he  owed  the  decedent. 
KunUe's  Estate,  6  York  123. 

260.  Where  a  legacy  is  given  to  a 
debtor,  an  attaching  creditor  can  rise  to 
no  higher  position  than  that  occupied  by 
the  legatee,  and  where  the  legatee,  by 
reason  of  the  debt,  is  entitled  to  no  share 
of  the  estate,  an  attaching  creditor  takes 
nothing.    Schtie's  Estate,  7  York  178. 

261.  Where  an  attachment  execution 
was  served  upon  a  tenant  as  garnishee, 
and  at  the  time  of  service  nothing  was 
due  to  the  landlord,  and  the  term  ended 
during  the  pendency  of  the  attachment, 
when  the  tenant  rented  the  premises  for 
another  year  upon  the  condition  that  the 
rent  should  be  paid  in  advance,  which  was 
done;  it  was  held,  that  the  attachment 
did  not  bind  the  rent  paid  for  the  new 
term.  Bowman  v.  Stephens.  8  Montg. 
27. 

262.  The  service  of  a  writ  of  attach- 
ment execution  will  bind  the  property  in 
the  hands  of  the  garnishee  from  the  time 
of  service,  although  the  writ  be  not  served 
on  the  defendant  until  after  an  assign- 
ment by  him  to  the  garnishee  of  the  stock 
attached.  National  Bank  of  Spring  City 
V.  National  Bank  of  Pottstown,  11  Montg. 
64. 

263.  Where  A  and  his  wife  conveyed 
land  to  B  subject  to  an  anntdty  to  the 
grantors,  and  the  principal  after  their 
death  to  their  heirs,  of  whom  B  was  one, 
and  the  land  was  sold  under  execution  to 
C,  who  conveyed  it  to  D,  and  upon  the 
death  of  A,  who  survived  his  wife,  an 
attachment  execution  was  issued  against 
B  including  D  as  garnishee,  to  recover 
B's  share  of  the  principal;  it  was  hdd, 
that  B's  right  to  any  part  of  the  principal 
was  merged  in  his  estate  and  passed  to 
the  sheriff's  vendee  and  from  him  to  D, 
and  there  was  no  indebtedness  of  D  to 
B.    Smith  V.  Hartman,  6  York  56. 

264.  An  attachment  execution  served 
on  a  garnishee  in  Pennsylvania  cannot 
bind  defendant's  goods  in  the  hands  of 
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the  garnishee  in  another  state,  but  it  will, 
if  the  goods  have  been  sold,  bind  the  pro- 
ceeds in  the  garnishee's  possession.  Mer- 
chanti  &  Manufaaurerif  Nat.  Bank  v. 
Boeder  Glue  Co.,  164  P.  S.  1. 

26S.  Where  receivers  had  been  ap- 
pointed in  the  District  of  Columbia  for 
an  insolvent  Virginia  corporation ;  it  was 
hdd,  that  the  courts  of  this  State  would 
not  give  such  effect  to  the  appointment 
as  would  enable  it  to  prevail  over  con- 
temporaneous and  subsequent  attachment 
executions  by  Pennsylvania  creditors. 
Smith  v.  Fidelity  Building  Loan  and  In- 
vestment Aat^n,  4  Dist.  Rep.  317. 

.  266.  Where  goods  deposited  with  a 
creditor  as  collateral  security  for  a  debt 
have  been  sold,  the  debtor  cannot  collu- 
sively  waive  his  right  to  an  account  from 
the  creditor,  so  as  to  defeat  the  right  of 
his  attaching  creditor  to  require  an  ac- 
count from  the  creditor  of  the  proceeds 
of  the  sale.  Merchanti^  and  Manufactur- 
ert^  Nat.  Bank  v.  Baeder  Olue  Co.,  164 
P.  S.  1. 

267.  Property  which  from  its  nature 
may  be  a  burden  rather  than  a  benefit  to 
the  estate,  does  not  pass  to  an  assignee 
in  bankruptcy  without  a  distinct  accept- 
ance by  him;  where  the  bankrupt  was 
the  owner  of  an  interest  in  a  telegraph 
line  which  was  in  litigation  and  the  as- 
signee asserted  no  ownership  and  took  no 
part  in  the  suit ;  it  was  hdd,  that  Jie 
could  not,  upon  the  successful  termi- 
nation of  the  suit,  claim  the  resulting 
fund;  especially  as  against  an  attaching 
creditor  of  the  bankrupt  on  a  judgment 
obtained  for  a  debt  incurred  subsequent 
to  the  bankruptcy.  Beall  v.  Dushane, 
149  P.  S.  439. 

26&  The  failure  of  an  assignee  for 
creditors  to  include  in  his  inventory  a 
remainder  interest  of  the  assignor  in  the 
principal  of  a  dower,  was  Jield  not  to 
operate  as  a  waiver  of  his  claim,  nor  as  a 
reinvestiture  in  the  assignor  so  as  to  en- 
able a  judgment  creditor,  after  the  death 
of  the  widow,  to  attach  such  interest  in 
the  hands  of  the  owner  of  the  land. 
Blo(m  Y.  MOler,  11  C.  C.  620. 


ATTACHMEITT  OF  VESSELS. 

See  Shipping. 

ATTORNEY  GENERAL. 

1.  On  an  appeal  from  a  tax  settlement, 
the  attorney  general's  commissions  go 
into  the  state  treasury  as  a  penalty  for 
tardiness  in  the  payment ;  where  a  county 
treasurer  embezzled  personal  property 
tax  and  a  settlement  was  made  against 
the  county,  without  the  covinty  officers 
knowing  of  the  settlement,  it  was  KM, 
that  the  attorney  general's  commissions 
should  not  be  charged  against  the  county. 
Comm'th  v.  Philadelphia  County,  157  P. 
S.  631,  660,  658. 

2.  Where  the  state  personal  property 
tax  is  embezzled  and  a  settlement  is  made 
against  the  county,  and  the  neglect  of 
the  commonwealth's  officers  to  enforce 
quarterly  returns  and  payments  relates 
only  to  a  single  quarter  of  the  year,  and 
the  county  officers  have  had  ample  oppor- 
tunity for  investigation,  the  attorney  gen- 
eral's commissions  may  be  imposed  upon 
the  county.  Comm'th  v.  Philadelphia 
County,  167  P.  S.  660. 

3.  The  right  of  the  commonwealth  to 
a  tax  cannot  be  lost  by  the  neglect  or  un- 
faithfulness of  her  agents,  bat  this  role 
applies  only  to  the  tax  and  not  to  the 
penalties ;  where  a  city  collected  the  tax 
on  loans  and  paid  it  over  to  its  treasurer, 
and  for  sixteen  months  afterwards  not  a 
quarterly  return  or  payment  was  re- 
quested or  exacted  by  the  common- 
wealth's officers ;  it  was  held,  that  inter- 
est on  the  tax  at  twelve  per  cent  should 
be  lowered  to  six  per  cent,  and  that  the 
fees  of  the  attorney  general  should  be 
stricken  off.  Comm'th  v.  Philadelphia 
County,  167  P.  S.  558. 

4.  Where  one  water  company  seeks  to 
condemn  the  property  of  another  company 
on  the  ground  that  the  charter  of  the 
other  corporation  is  forfeited  by  non 
user,  the  proceedings  must  be  conducted 
under  the  act  16  June  1883,  sec.  6  (Bright- 
ly's  Purdon  411),  by  the  attorney  general ; 
such  a  question  cannot  be  raised  upon  a 
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petition  for  leave  to  file  a  bond,  but  the 
court  will  hold  under  advisement  the  ap- 
plication to  file  a  bond  until  the  proceed- 
ings at  the  instance  of  the  attorney 
general  are  finally  disposed  of.  Lebanon 
Water  Co.,  9  C.  C.  589. 

ATTORITEYS. 

See  Assignment  :  Attachm]ent:  Evi- 
DJSNCE,  XL VII. :  Judgment,  I. :  Limi- 
tation :  Malicious  Pbosecution  : 
PowEBS  OF  Attobnet  :  Pbacticb,  II., 

I.  Admission  of  attorneys. 

n.  Bemoval  and  suspension. 

III.  Duties  of  attorneys. 

IV.  Authority  of  attorneys. 

y.  Besponsibilities  of  attorneys. 

VI.  Lien  of  attorneys. 

Vli.  Compensation  of  attorneys. 

Vin.  Advice  of  coimsel. 

I.  Admission  of  attorneys. 

1.  The  common  pleas  of  Cumberland 
county  permitted  a  woman  to  be  regis- 
tered as  a  student  at  law.  Katfa  Case, 
14  C.  C.  432. 

3.  A  female  may  be  admitted  to  prac- 
tise in  Montgomery  county  as  an  attor- 
ney at  law.  In  re  Richardson,  10  Montg. 
32. 

a  The  crier  is  allowed  by  law  to 
receive  one  dollar  for  each  attorney  ad- 
mitted to  practise.  In  re  Cowri  OjSkers, 
3  Dist  Bep.  196. 

n.  Removal  and  suspension. 

4.  An  attorney  will  be  disbarred  for 
intentionally  presenting  in  his  paper-book 
in  the  supreme  court  the  docket  entries 
of  the  court  below  in  an  altered  or  garbled 
form ;  otherwise,  if  the  misstatement  be 
not  made  with  an  intent  to  mislead  the 
court.  In  re  Van  Horn,  136  P.  S.  110 ; 
8.  c.  26  W.  N.  C.  40. 

5.  Abstracting  from  the  files  in  the 
prothonotary's  office  a  receipt  attached 
to  a  Jieri  facias,  is  such  professional  mis- 


conduct as  warrants  the  suspension  of 
an  attorney  from  practice;  and  this, 
though  there  be  no  proof  of  a  criminal 
intent.    In  re  Blank,  1  Cent.  910. 

6.  An  attorney  was  suspended  from 
practice  for  six  months  for  contempt  of 
court  in  saying  in  open  court  that  his 
client  was  refused  the  privilege  of  enter- 
ing bail  after  conviction,  because  he  bad 
no  "  political  pull."  In  re  Logue,  Public 
Ledger,  Oct.  26, 1890. 

7.  A  decree  of  disbarment  executes 
itself  and  a  recognizance  on  a  writ  of 
error,  to  obtain  a  supersedeas,  is  a  nullity. 
Comm'th  V.  Serfass,  1  Northam.  317. 

a  An  attorney  who  proclaims  in  a 
public  place  with  intent  to  stir  up  riot 
and  disorder,  that  which  he  knows  not 
to  be  the  law,  may  be  disbarred ;  in  this 
case,  however,  the  court  accepted  the  at- 
torney's explanation  of  what  he  really 
said,  and  discharged  the  rule.  Joneses 
Case,  12  C.  C.  229. 

9.  The  subject  of  disbarment  of  attor- 
neys is  considered  in  a  note  to  In  re 
Gates,  2  Atlan.  216. 

m.  Duties  of  attome3rs. 

10.  The  mere  entry  of  a  judgment  by 
an  attorney  at  law  imposes  no  duty  on 
him  either  to  notify  his  client  or  to  re- 
vive the  judgment  when  its  lien  is  about 
to  expire.    Cook  v.  Foster,  6  Cent.  266. 

11.  As  to  the  misconduct  of  an  attorney 
in  the  argument  of  a  case  to  the  jury,  see 
a  brief  of  authorities  in  note  to  BuUard 
V.  Boston  &  Maine  Railroad  Co.,  6  Atlan. 
845. 

lY.  Authority  of  attorneys. 

12.  Two  of  three  members  of  a  firm 
may  bring  suit  in  the  firm  name  (and 
give  a  sufficient  warrant  of  attorney 
therefor)  upon  a  contract  made  by  the 
firm,  to  collect  what  is  alleged  to  be  due 
it.  Clarke  v.  Slate  Valley  Railroad  Co., 
136  P.  S.  408 ;  s.  c.  26  W.  N.  C.  641. 

13.  If  judgment  be  entered  in  eject- 
ment in  favor  of  plaintiff,  to  be  released 
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on  payment  of  a  sum  certain  within  a 
specified  time,  the  plaintiff's  counsel  has 
no  power  to  extend  the  time  of  payment 
without  express  authority  from  the  plain- 
tiff.   Beatty  v.  Hamilton,  127  P.  S.  71. 

14.  The  plaintiff's  attorney  at  a  sheriff's 
sale  having  reached  the  limit  of  bid  author- 
ized by  his  client,  is  at  liberty  to  make 
with  the  purchaser  such  arrangement  as 
he  thinks  best  for  his  client.  Bartokt  v. 
Sayhr,  12  Atlan.  864;  s.  c.  11  Cent.  787. 

15.  To  a  scire  facias  to  revive  a  judg- 
ment it  is  a  good  defence  that  payment 
was  made  by  defendant's  brother  to  an 
attorney  who  was  associated  with  the 
plaintiff's  attorney  of  record;  and  this, 
though  a  previous  assignment  to  the 
brother  and  a  satisfaction  entered  by 
him  had  been  stricken  off.  Phillips  v. 
BeaUy,  135  P.  S.  431. 

16.  An  attorney  cannot  compromise  a 
suit  without  the  authority  of  his  client 
I/uzeme  Building  Association  v.  People's 
Saving  Bank,  6  Kulp  92. 

17.  An  attorney  has  no  general  author- 
ity to  compromise  his  client's  cause,  and 
if  he  does  so  without  his  client's  consent, 
his  client  will  only  be  bound  by  his  sub- 
sequent ratification  or  the  receipt  of  the 
money;  but  where  a  claim  was  trans- 
mitted by  New  York  attorneys  to  their 
correspondent  in  Philadelphia  for  collec- 
tion, and  the  latter,  by  the  authority  of 
the  New  York  attorneys,  assigned  the 
judgment  to  the  defendant's  attorney  for 
a  money  consideration,  who  entered  satis- 
faction thereon,  and  the  money  was  trans- 
mitted to  the  New  York  attorneys;  it 
was  held,  that  the  authority  of  the  New 
York  attorney  was  general,  and  that  the 
compromise  was  valid  and  binding  upon 
the  plaintiffs,  and  the  court  refused  to 
set  aside  the  assignment  and  satisfaction. 
Sehroeder  v.  OiGespie,  2  Dist  Eep.  221. 

la  After  judgment  has  been  obtained, 
the  plaintiff's  attorney  may  accept  the 
money  for  his  client  and  give  a  receipt 
for  it,  but  he  cannot  assign  it  to  another 
or  release  lands  bound  by  it;  he  cannot 
compromise  the  claim  and  receive  less 
than  is  due,  and  a  satisfaction  entered 


by  him  without  full  payment  or  author- 
ity or  ratification  by  his  client  will  be 
stricken  off.    Ely  v.  Lamh,  10  C.  C.  209. 

19.  An  attorney  at  law  who  has  been 
employed  to  bring  suit  has  an  implied 
authority  to  give  a  bond  of  indemnity  to 
a  constable  in  his  client's  name.  Swartz 
V.  Morgan,  163  P.  S.  195. 

20.  An  attorney  at  law  has  no  implied 
authority  to  assign  his  client's  judgment 
in  consideration  of  the  cancellation  of  his 
own  individual  obligation.  Boder  v.  Sea- 
right,  149  P.  S.  241. 

21.  An  attorney  at  law  has  no  author- 
ity as  such  to  receive  the  payment  of  the 
principal  of  a  mortgage  and  enter  satis- 
faction thereon;  to  authorize  him  to  do 
so,  express  authority  must  be  shown,  and 
in  the  absence  of  such  express  authority, 
his  possession  of  the  papers  is  an  indis- 
pensable evidence  of  his  authority ;  that 
the  attorney  had  been  usually  employed 
by  the  lender  to  receive  moneys,  or  had 
received  the  principal  of  mortgages  on 
other  occasions,  was  held  not  to  consti- 
tute a  sufficient  authority  to  receive  the 
principal  of  a  particular  mortgage  where 
no  express  authority  was  shown.  Bryant 
V.  Hamlin,  3  Dist  Rep.  385. 

22.  Where  the  attorney  for  a  judgment 
debtor  contracted  with  the  plaintiff  as  to 
the  application  of  funds  to  be  derived 
from  the  private  sale  of  defendant's  lands, 
and  such  agreement  showed  no  authority 
to  said  attorney  to  receive  the  money  on 
the  plaintiff's  behaJf ;  it  was  held,  that  the 
fact  that  the  plaintiff  knew  that  the  attor- 
ney was  to  receive  the  proceeds  of  such 
sale,  did  not  make  the  latter  the  plaintiff's 
attorney  or  operate  as  a  ratification  of  his 
acts.    Kephart  v.  Zeek,  161  P.  S.  423. 

23.  An  offer  to  show  that  the  solicitor 
of  a  railroad  company  lessor  had  control 
of  its  legal  business,  is  not  sufficient 
proof  of  his  authority  to  accept  the  sur- 
render of  a  leasa  Jamestown  &  Franklin 
B.  B.  Co.  V.  Egbert,  162  P.  S.  53. 

24.  Where  an  agreement  is  entered 
into  by  counsel  that  a  judgment  upon 
a  mechanic's  lien  be  amended  so  as  to 
change  the  first  name  of  the  wife,  one  of 
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the  defendants,  and  that  the  judgment  be 
stricken  off,  and  the  defendants  permitted 
to  file  an  affidavit  of  defence,  such  an 
agreement  cannot  afterwards  be  repudi- 
ated by  the  wife.  Jobe  v.  Hunter,  166 
P.  S.  6. 

2S.  Where  an  attorney  at  law  accepts 
securities  instead  of  money  in  satisfac- 
tion of  a  judgment,  his  client  must  either 
ratify  or  repudiate ;  he  cannot  do  both ; 
if  he  acquiesces  in  the  satisfaction  and 
proceeds  to  enforce  collection  of  the  se- 
curities received,  this  is  a  ratification  and 
the  satisfaction  will  not  be  stricken  off. 
Wlateaea  v.  Peck,  166  P.  S.  671. 

36.  A  city  solicitor  has  no  authority  to 
begin  a  suit  on  behalf  of  a  city  by  virtue 
of  the  power  of  his  office  nor  under  the 
authority  of  the  highway  committee; 
where,  however,  he  has  filed  a  bill  with- 
out authority  the  court  will,  in  a  proper 
case,  hold  the  bill  until  the  city  councils 
have  an  opportunity  to  ratify  the  suit 
Lebanon  v.  Lebanon  &  AnnviUe  Street  By. 
Co.,  1  Dist  Rep.  663. 

27.  Where  a  defendant  had  not  author- 
ized an  attorney  to  enter  an  appearance 
for  him,  but  he  had  actual  knowledge 
that  service  had  been  accepted  by  the 
attorney  and  that  judgment  had  been 
entered  by  default;  it  was  lidd,  that  he 
would  not  be  permitted  after  the  lapse  of 
ten  years  to  disavow  the  action  of  the 
attorney  and  have  the  judgment  opened. 
Lytle  V.  Forrest,  4  Dist.  Rep.  292. 

2a  "Where  an  attorney  at  law  was  em- 
ployed to  prosecute  an  appeal  to  the  su- 
preme court  and  collect  all  moneys  due 
the  plaintiff,  the  payment  to  such  attor- 
ney is  a  proper  payment.  Lehr'a  Estate, 
3  York  80. 

29.  A  rule  upon  plaintiff's  counsel  to 
file  his  warrant  of  attorney  will  be  dis- 
charged on  such  warrant  being  filed; 
whether  a  subsequent  power  by  plaintiff 
to  defendant's  counsel  to  discontinue  the 
suit  amounted  to  a  revocation  of  the  first 
power  was  not  decided.  Levey  v.  Norton, 
3  Northam.  66. 

30.  A  Jleri  facias  will  not  be  set  aside 
upon  the  application  of  subsequent  lien 


creditor's  on  the  ground  that  the  writ  was 
issued  on  the  praecipe  of  an  attorney  at 
law  not  admitted  to  practise  in  the 
county  in  which  it  was  issued.  Hooven 
Mercantile  Co.  v.  Morgan,  15  C.  C.  567. 

V.  Responsibilities  of  attorneys. 

31.  An  attorney  cannot  buy  in  his 
client's  land  at  a  treasurer's  sale  and  hold 
the  same  as  his  own.  Elliott  v.  Tyler,  6 
Cent  543. 

32.  A  compromise  made  by  an  attorney 
for  his  client's  benefit  cannot  be  so 
manipulated  by  the  former  as  to  inure  to 
his  advantage  at  his  client's  expense. 
Third  National  Bank  v.  Hunsicker,  8 
C.  C.  635 ;  8.  c.  6  Mont.  73. 

33.  Where  an  attorney  at  law  received 
moneys  from  time  to  time  for  investment 
and  enters  their  receipt  and  also  his  pay- 
ments to  the  client  in  a  continuous  book 
account,  the  statute  of  limitations  has  no 
application  to  such  account  while  it  con- 
tinues running  and  unsettled.  McCain 
V.  Peart,  145  P.  S.  516. 

34.  Where  an  attorney  is  employed  to 
take  possession  of  a  number  of  properties 
and  to  rent  them  until  sold,  to  make  sale 
of  them  and  to  collect  all  rents  and  pur- 
chase money  and  to  pay  taxes  and  ex- 
penses out  of  the  moneys  so  received,  and 
he  dies  before  completing  his  engagement, 
the  statute  of  limitations  runs  against  his 
liability  to  accoimt  only  from  his  death. 
Johnston  V.  McCain,  145  P.  S.  531. 

35.  In  account  render  by  the  principal 
against  the  executor  of  an  attorney,  a 
statement  of  the  attorney's  accounts  re- 
lating to  his  client's  business  in  his  own 
handwriting  is  admissible  for  the  plain- 
tiff, and  it  need  not  be  shown  to  have  been 
communicated  by  the  attorney  to  the 
plaintiff  or  his  agent.  Johnston  v.  M> 
Cain,  146  P.  S.  631. 

36.  Where  a  person  is  both  the  at- 
torney and  surety  of  an  administrator,  he 
is  amenable  to  the  jurisdiction  of  the 
orphans'  court,  and  if  he  has  possession 
of  the  property  of  the  intestate,  a  decree 
may  be  entered  against  him  personally 
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for  the  amount  in  his  possession.     Watts's 
Estate,  158  P.  S.  1. 

37.  An  attorney  at  law  was  held  liable 
for  failure  to  collect  a  loan  secured  by 
bond  and  mortgage  on  several  tracts  of 
land  where  there  was  evidence  that  he 
was  furnished  with  the  reference  to  the 
mortgage  containing  a  full  list  of  the 
tracts  of  land  and  the  warrantee  names, 
that  before  the  whole  debt  was  collected 
the  lands  were  sold  at  a  tax  sale  at  a 
price  insufficient  to  cover  the  mortgage, 
and  it  appeared  that  the  attorney  was 
present  at  the  tax  sale  and  that  the 
lands  had  been  advertised  by  the  war- 
rantee names  in  a  number  of  different 
newspapers  of  the  county.  WcUn  v. 
Beaver,  161  P.  S.  605. 

38.  In  an  action  on  a  promissory  note 
executed  by  the  general  manager  of  a 
firm,  who  was  also  an  attorney  at  law, 
where  it  appeared  that  he  was  also  the 
attorney  of  the  payee  for  whom  he  had 
been  authorized  to  make  the  investment, 
and  it  also  appeared  that  after  his  death 
the  note  was  found  in  an  envelope  en- 
dorsed with  the  name  of  the  payee,  and 
it  further  appeared  that  two  days  after 
he  received  plaintiff's  check  he  had  de- 
posited it  to  his  individual  account  as 
attorney,  and  that  he  paid  the  interest 
on  the  note  quarterly ;  it  was  held,  that 
the  questions  of  th.e  delivery  of  the  note 
and  whether  or  not  the  money  was  bor- 
rowed in  good  faith  for  the  firm  were 
for  the  jury.  icrcA  v.  Bard,  162  P.  S. 
307. 

VI.  Lien  of  attorneys. 

39.  An  attorney,  who  attends  to  the 
business,  which  produces  a  fimd  in  court 
and  renders  valuable  services  thereto,  is 
entitled  to  compensation  out  of  the  fimd. 
Spencer's  Appeal,  9  Atlan.  623. 

40.  An  attorney  is  entitled  to  be  first 
paid  out  of  a  fund  which  is  in  a  large 
measure  the  result  of  his  individual  labor 
and  skill.  Atkinson's  Appeal,  11  Atlan. 
239. 

41.  Where  sales  of  real  estate  were 
set  aside  on  petition  of  heirs  and  finally 


brought  an  increased  price,  a  proportion 
of  the  counsel  fees  of  the  petitioners 
was  properly  charged  against  the  fund 
realized.  Dundas's  Appeal,  12  Atlan. 
485 ;  affirming  Dunda^s  Estate,  43  L.  L 
16,  194. 

42.  An  attorney  who  issues  execution 
and  is  subsequently,  but  before  distri- 
bution, relieved,  has  no  lien  for  his  fees 
upon  the  fund  awarded  his  client.  Uhlen- 
back  V.  Kiefer,  6  Montg.  52. 

43.  An  attorney  for  the  creditor  of  a 
decedent's  estate  who,  without  being  re- 
quested by  the  administrator,  assists  the 
counsel  for  the  administrator  in  the  trial 
of  the  case,  is  not  entitled  to  be  paid  ont 
of  the  estate.  Maoris  Estate,  8  C.  C. 
447. 

44.  Upon  the  distribution  of  a  fund  in 
court,  made  on  execution,  the  fees  of  the 
plaintiff's  attorney  are  not  entitled  to  be 
paid  out  of  the  fund.  Philaddpkia  S 
Reading  Railroad  Co.'s  Appeal,  3  Atlan. 
838. 

45.  A  debtor  in  failing  circumstances 
may  prefer  his  creditors,  by  a  confession 
of  judgment,  as  he  sees  fit.  In  giving 
several  judgments  to  his  attorney  to  be 
entered  up  he  may  prefer  his  attorney's 
judgment  to  the  others.  Harrufs  Appeal, 
5  Cent.  563. 

46.  Where  an  attorney  for  the  plain- 
tiff has  an  irrevocable  power  of  attorney 
to  collect  for  a  contingent  fee,  and  the 
defendant,  with  actual  or  constructive 
notice  of  such  agreement,  induces  the 
plaintiff  to  revoke  the  power  and  to 
enter  satisfaction,  the  court  will  strike 
off  satisfaction  so  far  as  it  affeets  the 
interest  of  the  attorney.  Pankake  v. 
Ackerman,  4  Del.  38 ;  s.  o.  6  Lane.  225. 

Vn.  Compensation  of  attorneys. 

47.  An  attorney's  skill  in  avoiding 
litigation  in  complicated  estates  is  as 
much  a  subject  of  compensation  as  final 
success.  McLean's  Estate,  1  Korthum. 
221. 

4a  The  supreme  court  sustained  an 
allowance  by  an   administrator  to  his 
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attorney  of  a  contingent  fee  of  one-half 
of  the  amount  collected.  Mumma'a  Ap- 
peal, 127  P.  S.  474. 

49.  Where  a  client  has  a  claim  against 
the  government  to  enforce  which  a  legis- 
lative mandate  is  required  and  his  agree- 
ment with  his  attorney  is  for  the  payment 
of  a  contingent  percentage  of  the  amount 
received,  and  the  principal  service  contem- 
plated and  performed  is  in  the  procure- 
ment of  the  necessary  legislation,  the 
contract  is  void  as  against  public  policy. 
Spaiding  v.  Ewing,  149  P.  S.  376;  re- 
versing 8.  0.  9  C.  C.  471. 

sa  Where  an  agreement  is  made  to 
pay  a  contingent  fee  of  fifty  per  cent 
upon  the  collection  of  a  claim,  and  the 
attorney  contents  himself  with  securing 
judgment  and  subsequently  reviving  it, 
and  with  issuing  an  execution  which 
turned  out  to  be  frvdtless,  when  a  reason- 
able search  would  have  shown  him  that 
the  defendant  had  property  amply  sufK- 
cient  to  meet  the  debt,  the  attorney  will 
not  be  allowed  such  contingent  fee  upon 
the  employment  of  additional  counsel 
and  collection  of  the  debt.  Sloan's 
Ettate,  161  P.  S.  237 ;  affirming  s.  c.  14 
C.  C.  369. 

SI.  Where  a  debt  is  due  to  a  decedent, 
a  contract  by  the  mother  and  sole  next  of 
kin  to  pay  a  contingent  fee  of  fifty  per 
cent  for  its  collection  will  not  be  hdd  to 
be  binding  upon  her  descendants  nor  upon 
the  estate  toward  which  she  stood  in  no 
other  relation  than  that  of  distributee. 
Sloan's  Estate,  161  P.  S.  237 ;  affirming 
8.  c.  14  C.  C.  369. 

50.  A  contract  with  a  county  solicitor 
for  the  prosecution  of  a  claim  on  a  con- 
tingent fee  is  void,  but  he  may  still  re- 
cover what  his  services  were  worth  upon 
the  proof  of  a  new  engagement  after  the 
expiration  of  his  official  term.  Fulton  v. 
Lancaster  County,  162  P.  S.  294 ;  affirm- 
ing 8.  c.  10  Lane.  81. 

53.  An  agreement  for  a  contingent  fee 
is  not  illegal,  but  in  such  case  public 
policy  forbids  that  the  attorney  should 
80  arrange  with  his  client  as  to  preclude 
him  from  negotiating  and  agreeing  with 


his  adversary,  and  the  attorney  will  not 
be  permitted  to  hold  his  interest  unde- 
clared until  after  the  settlement  and  then 
assert  it  against  the  settlement.  Mur- 
ray's Estate,  13  C.  C.  70. 

54.  The  county  is  liable  for  the  ser- 
vices of  an  attorney  appointed  by  the 
court  to  sue  the  sureties  of  a  prothon- 
otary  who  had  misappropriated  moneys 
paid  into  court.  Northampton  County  v. 
Steele,  1  Mona.  682;  affirming  Steele  t. 
Northampton  County,  1  Northam.  407. 

55.  An  attorney  who  compels  his  client 
to  bring  an  action  for  moneys  due  him, 
forfeits  all  fees  which  may  have  been 
agreed  upon  for  his  services.  Large  v. 
Coyle,  12  Atlan.  343. 

56.  Under  the  act  of  13  June  1836 
(Brightly's  Purdon  1706)  the  court  may 
include  the  counsel  fees  of  the  successful 
party  in  the  costs  and  charges  for  the 
removal  of  a  pauper.  Overseers  of  Jordan 
V.  Overseers  of  Jackson,  8  C.  C.  162. 

57.  The  plaintiff  in  a  judgment  is  en- 
titled to  stipulated  attorneys'  commis- 
sions, although  he  himself  be  an  attorney 
at  law,  and  collect  the  same.  Hook  v. 
Mmtgomery,  7  C.  C.  268. 

5a  The  orphans'  court  has  no  jurisdic- 
tion to  entertain  a  petition  praying  that 
money  retained  by  an  attorney  in  good 
faith  for  services,  out  of  the  fund  col- 
lected by  him,  be  paid  over  to  his  clients. 
Bobb's  Estate,  6  C.  C.  644;  s.  c.  46  L.  I. 
210. 

59.  If  the  trust  fund  be  not  under  the 
control  of  the  court  and  distribution  has 
been  made  to  the  cestui  que  trust  by  the 
supreme  court,  the  common  pleas  has  no 
jm-isdiction  to  order  the  money  into  court 
in  order  to  fix  the  counsel  fees  of  the 
attorney  of  the  ce^ui  que  trust.  Ging- 
rich's Estate,  9  C.  C.  16. 

60.  The  orphans'  court  should  not 
reduce  an  allowance  by  an  auditor  to 
counsel  for  professional  services  without 
giving  a  totisfactory  reason  for  such  re- 
duction. Mumma's  Appeal,  127  P.  S. 
474. 

61.  A  judgment  confessed  to  an  attor- 
ney by  his  client  will  stand  as  security 
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only  for  what  is  actually  due,  and  on  an 
allegation  of  fraud  will  be  opened.  The 
burden  is  on  the  attorney  to  establish  its 
fairness.  Acker  v.  Lambert,  4  Montg. 
189. 

62.  The  plaintiff's  employment  by  the 
defendant  as  her  attorney  being  conceded, 
the  question  of  the  amount  of  compensa- 
tion was  properly  left  to  the  jury.  Tag- 
gart  v.  Hower,  17  Atlan.  13. 

63.  A  member  of  a  firm  who  employs 
an  attorney  and  states  that  he  is  individ- 
ually employing  him,  is  liable  individually 
for  the  latter's  fees.  Playford  v.  Hvtch- 
inaon,  135  P.  S.  426. 

64.  In  an  action  for  professional  ser- 
vices by  an  attorney,  evidence  of  services 
and  fees  of  other  attorneys  on  the  same 
side  is  irrelevant  and  incompetent  Play- 
ford  V.  Hutchinson,  135  P.  S.  426. 

65.  In  an  action  for  legal  services  and 
costs  paid,  an  affidavit  of  defence  which 
evasively  denies  the  plaintiff's  employ- 
ment, (bxit  admits  the  services  and  avers 
mismanagement,  neglecting  however  to 
state  wherein  it  consisted,)  is  insufficient 
to  prevent  a  summary  judgment.  Chain 
V.  Hart,  140  P.  S.  374. 

66.  In  a  suit  for  fees  where  the  plaintiff 
averred  that  he  had  been  employed  by  the 
defendants,  two  of  the  executors  of  a  will, 
and  had  been  dismissed  before  the  accoiint 
was  filed,  that  at  the  audit  of  which  he  pre- 
sented a  claim  for  one  thousand  dollars, 
that  the  defendants  made  no  objection 
to  the  amount  claimed,  but  that  their 
counsel  claimed  that  the  estate  should 
not  be  charged  with  the  whole  of  it,  and 
the  court  thereupon  allowed  the  plaintiff 
five  hundred  dollars  without  prejudice  to 
his  right  against  the  executors  personally 
for  the  balance;  it  was  hdd,  that  upon 
an  affidavit  of  defence  that  the  plaintiff 
had  rendered  the  defendants  no  services, 
that  he  had  been  employed  as  counsel  for 
the  estate  and  had  been  paid  for  his  ser- 
vices on  such  employment,  that  the  de- 
fendants had  never  promised  to  pay  him 
anything,  and  that  his  services  to  the 
estate  were  worthless,  it  was  not  error  to 
refuse  judgment  for  want  of  a  sufficient 


affidavit  of  defence.  Fox  v.  BerUachler, 
147  P.  S.  240. 

67.  In  an  action  to  recover  counsel 
fees,  a  refusal  of  judgment  for  want  of  a 
sufficient  affidavit  of  defence  will  not  be 
reversed  where  the  defendant  avers  that 
she  never  employed  the  plaintiff  and 
only  knew  him  as  an  assistant  to  the 
counsel  employed  by  her.  Tredway  v. 
Kennedy,  153  P.  S.  438. 

6a  Where  the  plaintiff  represented  a 
life  tenant  in  litigation  with  remainder- 
men, and  a  compromise  was  reached  by 
which  the  life  tenant  was  to  convey  all 
her  interest  to  the  remainder-men.  in  con- 
sideration of  their  paying  to  her  eleven 
thousand  dollars,  and  to  her  attorney,  the 
plaintiff,  one  thousand  dollars,  and  the 
whole  sum  of  twelve  thousand  dollars 
was  paid  to  the  life  tenant,  who  refused 
to  pay  the  plaintiff  and  alleged  that  she 
had  not  employed  him  and  denied  the 
settlement  as  testified  to  by  him ;  it  was 
held,  that  the  case  was  for  the  jury. 
SmUh  V.  Eyre,  161  P.  S.  115. 

69.  In  an  action  by  an  attorney  at  law 
to  recover  a  fee,  a  statement  made  by  the 
plaintiff's  attorney  in  the  absence  of  his 
client  to  the  effect  that  the  plaintiff  did 
not  claim  the  fee,  is  inadmissible  against 
the  plaintiff.    -SwutA  v  .B^e,  161  P.  S.  116. 

70.  Where  the  counsel  fees  of  the 
plaintiff  in  partition  were  fijced  at  a  sum 
certain  by  agreement  with  defendant's 
counsel  and  were  ordered  to  be  paid  out 
of  the  fund,  and  after  payment  the  agree- 
ment was  disaffirmed  by  the  defendant; 
it  was  not  error  to  revoke  the  order  of  tax- 
ation and  proceed  to  a  retaxation.  Luzerne 
BuUdmg  Auin  v.  PeopZe's  Savings  Bank, 
142  P.  S.  121 ;  affirming  s.  c.  6  Kulp  92. 

71.  Where  an  attorney  fee  is  paid  by 
the  plaintiff  under  a  discontinuance,  the 
cotmsel  for  the  defendant  is  entitled  to 
it    HamUton  v.  Hamilton,  10  C.  C.  266. 

See  JUDGMBNT,  1. 

Vm.  Advice  of  counsel. 

72.  Upon  an  indictment  for  making  a 
false  affidavit  to  support  an  application 


2998 


Digitized  by 


Google 


5997 


ATTORNMENT.— AUDITORS,  II.-IV. 


5998 


for  a  land  warrant,  that  the  lands  were 
unimproved ;  it  was  held,  that  the  affiant 
could  not  be  convicted  of  perjury,  where 
it  appeared  that  the  affidavit  was  made 
upon  the  advice  of  counsel,  and  under 
the  act  23  April  1889,  P.  L.  46,  the  land 
was  unimproved.  Comm'th  v.  Clark,  157 
P.  S.  257. 
See  Maucious  Pbosecution. 

ATTORmiENT. 

See  Landlobd  and  TssJlst. 

AUCTION. 

1.  The  act  2  April  1830  (Brightly's 
Purdon  1655),  forbidding  sales  at  auction, 
applies  to  pedlars  under  soldiers'  licenses, 
granted  under  the  act  8  April  1867  (since 
amended  by  the  act  9  June  1891,  Brightly's 
Purdon  1656).  Comm'th  v.  Roaencrana,  9 
C.  C.  399. 

AUDITORS. 

IL  Powers  of  auditors. 

m.  Duties  of  auditors. 

IV.  Reports  of  auditors. 

VL  Recommitment 

VII.  Compensation. 

Vni.  Costs  of  audit 

n.  Powers  of  auditors. 

1.  The  auditor  of  an  assignee's  account 
has  no  power  to  inquire  into  the  validity 
of  a  judgment  regular  on  its  face,  but  he 
may  receive  evidence  that  a  judgment 
given  for  one  purpose  has  been  fraudu- 
lently used  for  another  purpose.  Stark's 
Appeal,  128  P.  S.  545. 

2.  The  validity  of  a  judgment,  regular 
on  its  face,  cannot,  there  being  no  allega- 
tion of  collusion,  be  inquired  into  by  an 
auditor  on  the  distribution  of  a  fund 
arising  from  the  sale  of  a  decedent's  real 
estate,  but  evidence  may  be  received  of 
payments  thereon.  Lefeoer's  Estate,  7 
lasia,  131. 

3.  The  couri;  cannot  authorize  an  au- 
ditor, appointed  to  distribute  a  fund,  to 


pass  upon  the  validity  of  a  claim  before 
a  referee  in  another  proceeding.  Christy 
V.  Sm,  131  P.  S.  492. 

4.  Where  the  maker  of  a  promissory 
note  made  an  assignment,  and  a  dividend 
was  paid  to  the  payee's  administrator  by 
mistake  instead  of  to  his  assignee,  an 
auditor  appointed  to  distribute  the  estate 
of  the  payee  can  correct  the  mistake,  and 
award  the  dividend  to  the  holder  of  the 
note.    Fisher's  Estate,  7  Lane.  333. 

m.  Duties  of  auditors. 

5.  As  to  the  duties  of  auditors,  see 
B<»t}fs  Estate,  2  Northam.  81. 

IV.  Reports  of  auditors. 

6.  An  auditor's  finding  of  fact  will  not 
be  set  aside  except  for  clear  palpable  mis- 
take.   Eggerfs  Estate,  1  Northam.  17. 

7.  The  finding  of  facts  by  an  auditor 
should  not  be  set  aside  except  for  clear 
error.    Ames?s  Appeal,  10  Cent.  301. 

a  The  findings  of  fact  by  an  auditor 
will  not  be  disturbed  in  the  absence  of 
manifest  error.  Morrison's  Estate,  5 
Montg.  155. 

9.  A  finding  of  fact  by  an  auditor  must 
be  accepted,  unless  error  clearly  appears. 
Atkinson's  Appeal,  11  Atlan.  239. 

10.  A  finding  of  fact  by  an  auditor, 
approved  by  the  court  below,  will  not  be 
disturbed  because  the  evidence  is  conflict- 
ing.   SvMer's  Appeal,  17  Atlan.  32. 

11.  The  finding  of  an  auditor  upon  a 
question  of  fact  must,  if  the  court  be  not 
satisfied  that  a  mistake  has  been  com- 
mitted,  be  confirmed.  Shebys  Appeal,  4 
Cent  667. 

12.  An  auditor's  finding  as  to  the  com- 
pensation of  an  executor  or  administrator 
will  not  be  disturbed  except  for  glaring 
error.  Hemingway's  Estate,  1  Northam. 
139. 

13.  The  supreme  court  will  not  go  over 
the  evidence  to  correct  matters  of  fact 
found  by  an  auditor,  and  approved  by  the 
court  below,  except  it  be  an  extreme  case 
— one  of  clear  error.  McCarthy's  Appeal, 
14  Atlan.  352;  s.  c.  13  Cent  228. 
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14.  The  finding  of  an  auditor  upon  a 
qnestion  of  fact  being  sustained  by  the 
court  below,  the  supreme  court  will  not 
reverse,  because  the  finding  might  have 
been  the  other  way,  if  the  evidence  was 
suf&cient  to  sustain  the  finding.  Lewies 
Appeal,  127  P.  S.  127. 

15.  The  orphans'  coiirt  should  not 
reduce  an  allowance  by  an  auditor  to 
counsel  for  professional  services,  with- 
out giving  a  satisfactory  reason  for  such 
a  reduction.  Mum/mala  Appeal,  127  P.  S. 
474. 

16.  If  the  finding  of  an  auditor  on  a 
question  of  fact  be  unsupported  by  the 
evidence,  it  will  be  set  aside.  Brunner's 
Estate,  6  Montg.  116. 

17.  The  court  refused  to  interfere  with 
the  finding  of  an  auditor  that  a  debt  was 
converted  into  an  advancement.  Sickler'a 
Estate,  2  Mona.  23.  See  BiUle  v.  Bittle, 
Ibid.  17. 

la  The  supreme  court  will  not,  except 
for  clear  error,  reverse  an  auditor's  finding 
of  fact  which  has  been  approved  by  the 
court  below.  Prouty  v.  Prouty  &  Barr 
Boot  and  Shoe  Co.,  166  P.  S.  112;  Dmr 
oMson's  Estate,  168  P.  S.  292;  affirming 
s.  c.  40  P.  L.  J.  260. 

19.  Whether  an  obligor  against  whose 
name  there  is  no  seal,  adopted  the  seal 
opposite  the  name  of  another  obligor  as 
his  own,  is  a  question  of  fact ;  a  finding 
of  an  auditor  upon  such  fact,  approved  by 
the  court  below,  will  not  be  disturbed  on 
appeal  except  for  plain  error.  Hes^s 
Estate,  160  P.  S.  346. 

20.  The  finding  by  an  auditor  that  a 
party  sought  to  be  charged  as  a  partner 
was  not  a  partner,  such  finding  being 
approved  by  the  court  below,  will  not  be 
reversed  in  the  supreme  court  except  for 
clear  error.  Boffenmyer's  Estate,  150  P.  S. 
640;  affirming  s.  c.  8  Lane.  257. 

21.  An  auditor's  finding  of  fact,  if  based 
upon  sufficient  evidence  and  approved  by 
tlie  court  below,  will  not  be  reversed  by 
the  supreme  court  Countryman's  Estate, 
151  P.  S.  677. 

22.  A  finding  of  fact  by  an  auditor 
must  be  regarded  as  conclusive  in  the 


absence  of  plain    error.      Penn   BarJ^t 
Estate,  162  P.  S.  66. 

23.  An  affirmative  finding  by  an  audi- 
tor, sustained  by  the  court  below,  that  a 
judgment  is  not  collusive  and  fraudulent, 
will  not  be  reversed  by  the  supreme 
court  except  for  palpable  error.  Baird 
V.  Ford,  162  P.  S.  637. 

24.  The  finding  of  an  auditor  approved 
by  the  court  below  will  not  be  questioned 
in  the  supreme  court  unless  the  evidence 
submitted  was  insufficient  fairly  to  sus- 
tain the  findings;  his  admission  of  in- 
competent testimony  is  no  ground  for 
reversal  unless  it  also  appears  that  he 
was  influenced  by  it,  or  that  it  might  and 
ought  to  have  led  to  a  different  conclu- 
sion.   Harbison's  Estate,  146  P.  S.  456. 

25.  An  auditor's  finding  of  facts  will 
not  be  disturbed  except  for  manifest  error. 
An  exception  that  he  erred  in  allowing 
certain  items  in  the  costs  of  audit  will 
be  dismissed  as  too  general.  SchemUs 
Estate,  5  York  167. 

26.  The  court  will  set  aside  an  auditor's 
finding  of  facts  contrary  to  the  evidence. 
Selsei's  Estate,  8  C.  C.  254. 

27.  An  auditor's  finding  of  fact,  which 
is  merely  an  inference  drawn  by  him 
from  other  facts,  has  not  the  value  to 
which  his  finding  of  fact  is  ordinarily 
entitled.  Beading  Iron  Works'  Estate, 
150  P.  S.  369. 

28.  The  mere  admission  of  incompetent 
evidence  by  an  auditor  or  by  the  orphans' 
court  will  not  justify  a  reversal,  unless  it 
appear  that  the  adjudication  was  influ- 
enced by  such  evidence.  Bobert^s  Appeal, 
126  P.  S.  102. 

29.  The  supreme  court  will  not  reverse 
the  finding  of  an  auditor  because  of  the 
admission  of  irrelevant  testimony,  where 
such  evidence  was  not  the  basis  of  any 
finding  and  did  no  harm.  Countryman's 
Estate,  151  P.  S.  677. 

30.  An  auditor's  report  will  not  be  set 
aside  because  of  the  admission  of  an 
incompetent  book,  where  he  finds  in  favor 
of  the  claimant  on  other  competent  legal 
evidence.    Neely's  Estate,  5  York  199. 

31.  An  exception  that  an  auditor  has 
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filled  to  report  the  whole  of  the  testimony, 
should  be  filed  within  the  time  specified 
by  rales  of  court  Uoyd^s  Appeal,  6 
AtUiL915. 

32.  Exceptions  not  filed  with  an  au- 
dito  uritMn  the  time  specified  by  rule  of 
the  orphans'  court,  will  not  be  considered 
bj-  the  court  below  nor  by  the  supreme 
wort   RiegeTs  Estate,  133  P.  S.  38. 

33.  In  passing  upon  exceptions  to  an 
mditor's  report,  it  is  not  error  for  the 
eosit  to  go  outside  of  it,  if  there  be 
nothing  to  show  that  it  went  outside  of 
the  evidence.    Wolf  t.  Ferguaon,  129  P.  S. 

n. 

31  An  exception  to  an  auditor's  report 
as  to  the  amount  due  an  unpref  erred  cred- 
itor, there  being  no  fund  to  reach  him, 
will  be  dismissed  without  prejudice. 
jK«4«'»  Ettate,  2  Northam.  187. 

3S.  One  who  attacks  a  master's  or  au- 
ditor's report  has  emphatically  the  labor- 
ing oar.  Suggestions  as  to  the  prepara- 
tion of  exceptions  and  briefs  in  support 
thereof.    5tocfccrv,fl««er,2Northam.53. 

3S.  A  second  report  will  not  be  set 
itide  because  the  re-reference  was  irreg- 
ular.  DaviB  V.  Orifflths,  1  Lack.  Jur.  112. 

37.  The  orphans'  court  cannot  be  ex- 
pected to  notice  exceptions  to  the  findings 
of  ^  of  an  auditor,  where  the  errors 
»D^  are  not  clearly  and  distinctly 
ipedfied.    Burkes  Estate,  144  P.  S.  190. 

3a  Where  the  report  of  an  auditor 
distributing  the  proceeds  of  a  sheriff's 
nle  has  been  lost  after  confirmation  nisi, 
the  conrt  may  inquire,  into  the  nature 
of  the  report  and  determine  the  validity  of 
^  exceptions  without  recommitting  the 
we  to  the  auditor.  Andrews  v.  Fishing 
Crtdt  iMwber  Co.,  161  P.  S.  204. 


VI.  Recommitment. 

3a  Where  an  auditor  was  appointed 
to  distribute  a  fund  raised  by  a  sheriff's 
■le,  Thich  fund  was  claimed  by  a  land- 
M  who  had  anthorized  the  tenant  to 
tt»ke  improvements,  and  was  also  claimed 
^  the  persons  who  had  made  the  im- 


provements under  an  agreement  with 
the  tenant,  who  was  the  defendant  in 
the  execution ;  it  was  held,  that  the  audi- 
tor should  have  foimd  the  amount  of  rent 
due  the  landlord  and  whether  the  costs 
of  the  improvements  were  proper  credits 
on  account  of  the  rent,  and  in  the  ab- 
sence of  such  findings  the  supreme  court 
referred  the  case  back  to  the  auditor  for 
a  proper  finding  of  fact.  WiOdnson  v. 
Kugler,  163  P.  S.  238. 


Vn.  Compensation. 

40.  The  supreme  court  will  not  assume 
an  auditor's  fee  to  be  excessive  in  the  ab- 
sence of  testimony  showing  it  to  be  un- 
reasonable. McCann's  Appeal,  9  Atlan. 
48. 

41.  An  auditor's  fee  of  three  hundred 
dollars  for  twenty  days'  services  was  sus- 
tained. Geisinger'a  Appeal,  1  Mona.  600 ; 
8.  c.  17  Atlan.  222. 

42.  If  an  auditor  of  a  large  estate  be 
appointed  at  the  request  of  parties,  his 
fees  should  be  liberal,  especially  if  his 
report  shows  great  skill  and  industry. 
Lazarus' 8  Estate,  6  Kulp  63;  affirmed 
in  142  P.  S.  104;  and  reversed  in  146 
P.  S.  1. 

43.  Where  the  testimony  could  be 
taken  in  one  meeting  and  the  estate 
amounted  to  $1102.83,  a  fee  to  the  audi- 
tor of  $116  was  held  to  be  excessive. 
Bracken's  Estate,  138  P.  S.  104;  a.  c.  38 
P.  L.  J.  132. 

44.  Auditors  can  only  charge  the 
amount  allowed  by  act  of  assembly  un- 
less their  compensation  be  agreed  to  by 
all  the  parties  or  fixed  by  the  court; 
upon  a  distribution  of  a  balance  of  four 
thousand  nine  hundred  and  thirty-seven 
dollars  by  three  auditors,  where  there 
were  eighteen  different  meetings  and 
much  testimony  taken  and  many  dis- 
puted points  to  decide ;  it  was  held,  that 
a  fee  of  six  hundred  dollars  was  not  ex- 
orbitant where  all  the  counsel  interested 
were  satisfied.  MiMer's  Estate,  8  Lane. 
249. 
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Vm.  Costs  of  audit. 

45.  The  disposition  of  the  costs  of  an 
audit  ia  the  orphans'  court  will  not  be 
reversed  except  for  clear  abuse  of  discre- 
tion.   LusVs  Estate,  160  P.  S.  617. 

46.  When  the  costs  of  audit  are  placed 
upon  the  party  in  default^  a  decree  will 
not  be  modified  by  the  supreme  court 
where  the  question  was  not  raised  in  the 
court  below.  Potter  v.  Langstrath,  161 
P.  S.  216. 

47.  Where  money  is  ordered  into  court 
by  a  judgment  creditor  who  asks  for  the 
appointment  of  an  auditor,  the  costs  of 
the  audit  should  be  paid  out  of  the  fund ; 
and  this,  although  the  judgment  of  such 
creditor  be  subsequently  set  aside.  Oriffls 
T.  Qriffis,  12  C.  C.  390. 

See  Costs,  1. 

AUTREFOIS  ACQUIT. 

See  Cbiminai.  Law,  XII. 

AUTREFOIS  CONVICT. 

See  Cbihinai.  Law,  XIL 

AVERMENTS  DEHORS. 

See  Practice. 

AVOWRY. 

See  Bepletik. 

AWARD. 

See  Abbitbation. 

BAGGAGE. 

See  Cabbiebs. 

BAIL. 

See  Abbest:  Cbihutai,  Law:  Appeal 
Aia>    Ebbob:    Pbivileoe:   Bscoain- 

ZANCE. 

I.  When  bail  is  demandable. 
II.  Of  the  affidavit  and  discharge  on 

common  bail. 
m.  Of  the  oopKM  and  service. 


I.  When  bail  is  demandable. 

1.  An  action  under  the  act  of  26  Feb- 
ruary 1866  (Brightly's  Purdon  1230)  for 
the  penalty  for  selling  liquor  on  Sunday 
cannot  be  commenced  before  the  justice 
by  capias.  Comm'th  v.  Schweitaer,  1 
Northam.  376. 

2.  A  husband  will  not  be  held  to  bail 
for  slanderous  words  spoken  by  his  wife, 
not  in  his  presence  nor  with  his  knowl- 
edge or  consent.  O'Connor  v.  TFe/sA,  29 
W.  N.  C.  92. 

3.  Bail  is  demandable  in  an  acticm  of 
trespass  de  bonis  asportcUis,  but  in  such 
an  action  against  a  constable  for  an  act 
done  by  him  in  the  line  of  his  office,  when 
his  official  bond  is  sufficient  in  amount  to 
cover  the  probable  damages,  he  will  not 
be  required  to  furnish  additional  bail 
to  the  action.  Mellick  v.  Osterttock,  3 
Northam.  83. 

4.  If  a  freeholder  be  sued  jointly  with 
an  unprivileged  person,  the  capias  u  to 
the  former  will  not  be  abated,  but  he  will 
be  discharged  on  common  bail.  SchoetUer 
V.  Demme,  47  L.  I.  70. 

5.  A  defendant  who  is  arrested  on  a 
capias,  and  who  desires  to  avail  himself 
of  the  exemption  from  arrest  because  he 
is  a  freeholder,  must  make  his  application 
before  the  expiration  of  the  term  to  which 
the  writ  was  issued ;  it  was  held,  that  a 
delay  of  three  years  was  fatal  6o<t- 
schaU  V.  Reinhart,  9  0.  C.  416. 

6.  One  who  possesses  a  freehold  of 
the  value  of  one  hundred  and  thirty-three 
and  one-third  dollars  is  exempt  from 
arrest  on  a  capias  without  regard  to  the 
amount  of  the  plaintiff's  demand,  and  a 
capias  against  such  a  person  will  be 
abated.  A  plea  of  freehold  is  not  sus- 
tained if  the  defendant's  real  estate  is 
encumbered  for  nearly  its  full  value,  but 
where  the  property  is  sufficient  to  pay 
the  encumbrances  and  satisfy  the  plain- 
tiff's demand,  the  defendant  will  be  iit- 
charged  on  conunon  bail.  Logan  ▼. 
(yjVeiff,  34  W.  N.  C.  281. 

7.  Where  the  defendant  pleads  his 
freehold,  the  court  will  dispose  of  a  mo- 


3002 


Digitized  by 


Google 


6005 


BAIL,  n. 


600$ 


tion  to  abate  the  capias,  or  discharge  on 
common  bail,  in  a  summary  manner,  either 
bj  the  examination  of  the  defendant's 
title  papers  or  by  affidavits,  depositions 
and  official  searches.  Logan  t.  O'Neill, 
34  W.  N.  C.  281. 

n.  Of  the  affidavit  and  discharge 
on  common  bail. 

a  An  affidavit  of  deceit  in  the  pro- 
curement of  endorsements  to  promissory 
notes,  and  that  the  defendant  is  about  to 
quit  the  country,  is  not  sufficient  to  sup- 
port a  capi<i8  ad  respondendem.  Buck  v. 
Umier,  7  C.  C.  292. 

9.  An  affidavit  to  hold  to  bail  is  in- 
sufficient where  the  averment  is  simply 
that  the  defendant  assigned  to  plaintiff  a 
claim  against  a  railroad  company,  and 
that  he  afterwards,  without  the  plaintiff's 
authority,  collected  the  claim  from  the 
company  and  converted  it  to  his  own  use. 
Mangaletti  v.  McMiMan,  10  C.  C.  239. 

10.  Where  the  defendant  was  arrested 
under  a  capias  for  maliciously  arresting 
the  plaintiff  on  a  charge  of  receiving 
stolen  goods  knowing  them  to  have  been 
stolen,  the  defendant  was  discharged  on 
common  biul  where  the  affidavit  failed  to 
state  that  the  plaintiff  did  not  know  that 
the  goods  were  stolen.  Aarons  v.  Dun- 
seith,  11  C.  C.  208. 

U.  In  an  action  for  breach  of  promise 
of  marriage,  where  the  affidavit  to  hold 
to  bail  averred  that  the  defendant,  after 
obtaining  the  consent  of  the  plaintiff's 
parents  and  taking  out  a  license,  refused 
to  have  the  ceremony  performed  or  to  see 
her,  or  to  have  anything  to  do  with  her, 
and  had  written  a  letter  to  her  to  that 
effect;  it  was  Jield,  that  the  defendant 
would  not  be  discharged  on  common  bail ; 
it  was  not  necessary  to  aver  that  the 
pUdntiff  offered  to  marry  the  defendant. 
Weaver  v.  (Mne,  12  C.  C.  363. 

12.  The  defendants  will  be  discharged 
on  common  bail  where  the  affidavit  in 
trespass  quare  datuum  fregit  fails  to  set 
forth  in  the  body  thereof  the  names  of  the 
defendants,  and  simply  refers  to  them  as 


"  the  said  defendants."    Hower  v.  Bennet, 
16  C.  C.  667. 

13.  Query,  whether  in  a  proceeding  be- 
gun by  capias  three  different  causes  of 
action,  to  wit,  conspiracy,  malicious  prose- 
cution and  slander,  may  be  joined  in  the 
same  statement  and  affidavit  to  hold  to 
bail.    Nash  v.  Bloim,  10  C.  C.  368. 

14.  The  question  of  the  discharge  of  a 
defendant  on  common  bail  must  be  de- 
termined by  the  plaintiff's  affidavit  alone; 
in  actions  for  libel  or  slander  special  bail 
will  only  be  required  where  the  plaintiff 
swears  positively  to  special  damages,  or 
where  the  defendant  is  about  to  leave  the 
jurisdiction.  Benninger  v.  DiUon,  2  Dist. 
Rep.  819. 

15.  An  affidavit  to  hold  to  bail  for  an 
assault  and  battery  should  set  forth  the 
details  of  the  alleged  wrong,  and  of  the 
injury  therefrom,  $uid  the  amount  of  dam- 
ages claimed,  so  that  the  reasonableness 
of  the  bail  may  be  made  to  appear.  Gail 
V.  Mdessa,  3  Dist.  Rep.  537. 

16.  In  trespass  for  assault  and  battery, 
the  right  of  the  plaintiff  to  require  bail 
cannot  be  questioned  by  means  of  counter 
affidavits  upon  a  rule  to  discharge  on 
common  bail ;  such  counter  affidavits  are 
admissible  where  the  amount  of  the  bail 
demanded  is  alleged  to  be  excessive  and 
oppressive.  Oall  v.  Molessa,  3  Dist.  Rep. 
637. 

17.  The  affidavit  alleging  the  slander- 
ous words,  that  plaintiff  had  a  "  dead  sow 
for  a  door-step  "  and  "  he  is  a  stinker," 
the  defendant  was  discharged  on  common 
bail.    Noll  V.  Jacoby,  7  Lane.  365. 

18.  It  is  not  necessary  that  an  affidavit 
be  filed  with  the  praecipe,  and  though  a 
defective  one  be  filed  therewith,  a  motion 
to  discharge  on  common  bail  will  be 
treated  as  a  rule  to  show  cause  of  action, 
and  the  plaintiff  will  be  permitted  to  file 
another  affidavit  in  response  to  it.  Tif- 
fany V.  Billings,  7  Lane.  381 ;  s.  c.  2  Lack. 
Jur.  102. 

19.  The  court  refused  to  discharge  on 
common  bail,  although  the  affidavit  was 
made  by  an  employee  of  the  plaintiffs,  and 
the  names  of  the  plaintiffs  did  not  appear 
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in  the  body  of  the  affidavit,  but  they  were 
simply  referred  to  as  "said  plaintiffs." 
Orieh  V.  Schtceriner,  11  Lane.  191. 

20.  Where  the  affidavit  to  hold  to  bail 
alleged  that  the  defendant,  who  was  in 
partnership  with  another,  made  false  and 
fraudulent  representations  of  the  financial 
condition  of  the  partnership  and  deceived 
plaintiff  into  allowing  purchases  on  credit, 
and  that  the  firm's  goods  had  been  levied 
on  and  sold  by  the  sheriff  on  a  confessed 
judgment  given  for  a  debt  fraudulently 
concealed  from  the  plaintiff,  the  court 
refused  to  quash  the  capias  but  made 
absolute  a  rule  to  discharge  the  defend- 
ant on  common  bail.  Bard  v.  Naylon,  33 
W.  N.  C.  251. . 

21.  Where  the  words  are  not  set  out 
in  the  affidavit  to  hold  to  bail  in  the 
language  in  which  they  were  spoken,  the 
defendant  will  be  discharged  on  common 
bail.    .B— V.  ^— ,12C.  C.  274. 

22.  In  an  action  for  slander  where  the 
affidavit  to  hold  to  bail  simply  averred 
that  the  plaintiff  was  injured  in  her  good 
name,  fame  and  reputation,  without  al- 
leging any  special  damage,  and  neglected 
to  state  where  the  offence  was  committed, 
the  defendant  was  discharged  on  com- 
mon bail.  Zeller  v.  Katzengroh,  12  G.  G. 
451. 

23.  Where  the  defendant  has  not  been 
arrested  and  the  writ  of  capiat  fails  by  a 
return  of  non  est  inventus,  a  rule  to  show 
cause  of  action  and  to  discharge  on  com- 
mon bail  is  premature.  Bobbins  v.  Red- 
heffer,  33  W.  N.  G.  220. 

m.  Of  the  capias  and  service. 

24.  Where  a  capias  is  served  on  the 
wrong  person,  the  proper  practice  is  to 
take  a  rule  to  show  cause  why  the  person 
served  should  not  be  discharged  on  com- 
mon bail ;  the  court  will  not  set  aside  the 
service.  Lisansky  v.  Herzog,  2  Dist.  Bep. 
220. 

25.  Where  a  resident  of  one  coimty  was 
brought  before  a  justice  in  another  county 
upon  a  charge  of  assault  and  battery,  and 
a  writ  of  capias  was  issued  in  a  civil  suit 


and  served  upon  him  in  the  latter  county, 
and  he  gave  bond  for  his  appearance,  and 
did  not  move  to  set  aside  the  service  of 
the  writ  until  a  month  afterwards ;  it  was 
held,  that  the  giving  of  the  bond  and  the 
delay  in  making  the  application  amounted 
to  a  waiver  of  his  right  to  have  the  service 
set  aside.  Bailey  v.  Ekock,  1  York  123. 
See  Pbivilege. 


BAILMENT. 

See  Casboers:  Factobs:  Sai.k 

I.  Deposit 
IIL  Pledge. 
IV.  Hiring. 
V.  Location. 
YII.  Warehousemen  and  wharfingers. 
YUI.  Gommission  brokers. 


I.  Deposit. 

1.  A  deposit  is  a  naked  bailment  of 
goods  to  be  kept  without  recompense, 
and  to  be  returned  when  the  bailor  shall 
require  it.  Wilson  v.  Prosser,  5  Kvdp 
471. 

2.  A  merchant  tailor  is  not  responsible 
for  the  loss  of  a  pocket-book  from  a  cus- 
tomer's vest  while  the  latter  is  trying  on 
a  new  one.  Goff  v.  Wanamaker,  26  W.  N. 
G.  368. 

3.  Where  a  customer  visits  a  store  to 
buy  a  suit  of  clothes,  and  lays  aside  his 
coat  and  vest  for  the  purpose  of  trying  on 
the  garments  selected,  and  the  salesman 
suggests  that  the  customer's  watch  and 
chain  had  better  be  put  in  a  drawer  where 
he  guessed  it  would  be  safe,  the  law  re- 
quires ordinary  diligence  on  the  part  of 
the  bailee,  and  makes  him  responsible  for 
ordinary  neglect,  but  if  the  jury  find  that 
the  property  was  stolen,  such  finding 
would  be  a  complete  exculpation  if  th© 
bailee  exercised  ordinary  care.  Woodruff 
V.  Painter,  150  P.  S.  91. 

4.  A  gratuitous  bailee  is  liable  only 
for  fraud  or  for  such  gross  negligence  as 
amounts  to  fraud.  Hibemia  BuHdkig 
Asifn  V.  McOrath,  164  P.  S.  296. 
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m.  Pledge. 

5.  A  pledgor  of  fraudulent  stock,  who 
himself  has  no  claim  for  indemnifica- 
tion, cannot  recover  from  his  pledgee  for 
value,  any  part  of  what  the  latter  has 
recovered  from  the  corporation  by  way 
of  indemnity;  and  this,  though  such  in- 
demnity may  have  consisted  of  general 
shares  which  increased  in  value  exceed- 
ing the  debt  of  the  pledgor  to  the 
pledgee.  Kiaterbod^a  JjypecU,  127  P.  S. 
601. 

6.  Upon  the  pledge  of  shares  of  stock 
for  a  single  particular  indebtedness,  with 
power  to  sell  and  apply,  equity  has  no 
jurisdiction  to  compel  a  re-transfer  and 
account.  The  pledgor  has  a  complete 
remedy  at  law.  Roland  v.  Lanca^er 
County  Nat.  Bank,  136  P.  S.  598. 

7.  Where  a  yacht  belonging  to  a  so- 
cial club  is  pledged  to  a  member  as 
security  for  a  loan  to  pay  the  purchase 
money,  the  treasurer  of  the  club,  on  the 
sale  of  the  yacht,  must  account  to  the 
pledgee  for  the  sum  received  j  that 
the  treasurer  paid  bills  of  the  club  and 
for  supplies  for  the  yacht  is  no  defence. 
Loew  V.  AusHn,  140  P.  S.  41. 

a  Where  collateral  securities  are  de- 
posited for  the  payment  of  a  promissory 
note,  such  deposit  has  no  effect  to  pre- 
vent the  running  of  the  statute  of  limi- 
tations against  the  right  of  action  upon 
the  note;  but  the  pledge  survives  and 
the  debtor  cannot  demand  a  return  of  the 
collaterals  until  the  debt  has  been  paid. 
Hartranfi's  Estate,  153  P.  S.  530;  affirm- 
ing 8.  c.  8  Montg.  81. 

9.  The  joint  owners  of  a  certificate  of 
stock  pledged  for  a  joint  debt  cannot 
claim  the  exemption  of  three  hundred 
dollars  out  of  the  proceeds  of  a  sheriff's 
sale  of  the  stock.  Hawley  v.  Hampton, 
160  P.  8.  18;  affirming  s.  o.  9  Montg. 
150. 

la  Where  stock  is  deposited  with  a 
broker  as  collateral  for  purchases,  and 
it  is  pledged  by  the  broker  and  sold  by 
the  pledgees,  the  measure  of  damages 
for  the  conversion  of  the  stock  is  its 


market  value  at  the  date  of  the  conver- 
sion. Jamison's  Estate,  163  P.  S.  143; 
reversing  s.  o.  3  Dist.  Rep.  217. 

11.  Where  some  of  the  goods  of  an 
insolvent  debtor  were  sold  at  a  sheriff's 
sale  and  bought  in  by  certain  creditors 
who  formed  a  company  to  resell  them, 
and  the  president  of  the  new  company 
agreed  that  other  goods  of  the  debtor 
pledged  to  another  creditor  should  be 
stored  in  the  new  company's  store  and 
should  not  be  levied  on;  it  was  held, 
in  a  sheriff's  interpleader,  that  another 
creditor  corporation,  of  which  the  presi- 
dent of  the  new  company  was  also  presi- 
dent, could  not  levy  upon  such  goods  so 
as  to  defeat  the  rights  of  a  creditor  to- 
whom  they  were  pledged.  Tradesmen'sr 
National  Bank  v.  Indiana  Bicycle  Co., 
166  P.  S.  654. 

12.  Where  money  is  deposited  by  one 
of  two  contracting  parties  as  a  guaran^ 
of  good  faith,  it  is  forfeited  by  a  failure  of 
the  party  making  the  deposit  to  fulfil  his 
part  of  the  contract;  and  this,  though 
there  is  no  clause  of  forfeiture  in  the 
contract.  Where  such  forfeiture  inures 
to  a  city,  the  councils  may  not  refund  the 
money  forfeited,  in  the  absence  of  miti- 
gating circumstances.  Easton  v.  Mutch- 
ler,  2  Northam.  377. 

13.  Where  money  is  borrowed  and 
personal  property  delivered  as  security 
for  the  loan  and  the  loan  is  tendered 
back  and  the  lender  declines  to  receive 
the  money  and  refuses  to  return  the 
property,  assumpsit  does  not  lie  for  the 
value  of  the  property,  unless  the  de- 
fendant has  sold  the  article  and  re- 
ceived the  money  or  otherwise  made 
some  profit  out  of  it.  Lodge  v.  Supplee, 
11  Montg.  92. 

14.  A  sale  of  the  property  or  so  much 
as  may  be  necessary  to  satisfy  liens  for 
advances  and  for  freight  and  storage 
charges,  is  evidently  contemplated  by 
the  act  13  June  1874  (Brightly's  Pur- 
don  166),  providing  for  the  attachment 
of  goods  in  the  hands  of  bailees.  Rich- 
ardsm  v.  Nathan,  167  P.  S.  613;  s.  c.  36 
W.  N.  C.  242. 
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15.  The  delirery  of  bills  of  lading 
without  endorsement  or  with  an  im- 
proper endorsement  is  sufficient  when 
made,  accepted  and  intended  as  a  pledge 
and  seciirity  for  the  sum  advanced  or 
paid  on  the  draft  to  which  they  are 
attached;  after  such  a  delivery,  the 
holder  must  be  deemed  and  taken  as 
the  owner  for  the  accomplishment  of 
the  purpose  for  which  the  goods  were 
pledged.  Bickardson  v.  Nathan,  167  P. 
S.613;  s.  c.  36  W.  N.  C.  242. 

16.  Where  goods  in  the  hands  of  a 
bailee  are  seized  under  foreign  attach- 
ment, the  property  represented  by  the 
bills  of  lading  is  in  the  custody  of  the 
law,  and  cannot  lawfully  be  sold  without 
an  order  of  court,  but,  after  the  attach- 
ment is  dissolved,  the  rights  and  powers 
of  the  pledgee  of  the  bill  of  lading  are 
the  same  as  before  the  seizure,  subject 
only  to  the  duty  of  retention  imposed  by 
the  bond  given  on  the  dissolution  of  the 
attachment.  Bic?iardson  v.  Nathan,  167 
P.  S.  513 ;  8.  0.  36  W.  N.  C.  242. 

See  Debtob  and  Greditob,  YI. 


IV.  mriag. 

17.  A  lease  on  monthly  payments,  with 
a  proviso  that  the  lessee  shall  have  no 
title  "except  upon  the  full  and  entire 
payment  of  all  the  monthly  payments," 
nor  until  a  bill  of  sale  shall  have  been 
executed  and  delivered,  is  but  a  bailment. 
Cope  V.  Singer  Manufacturing  Co.,  1  Mona. 
650 ;  affirming  Singer  Manufacturing  Co. 
V.  Cope,  5  Lane.  286.  See  Singer  Momur 
facturing  Co.  v.  Flennigan,  7  C.  C.  45. 

la  An  agreement  to  let  personal  prop- 
erty to  hire  for  a  term  of  years,  and  in 
case  of  no  default  to  execute  a  bill  of 
sale,  is  as  against  the  creditors  of  the 
lessee  a  bailment  and  not  a  conditional 
sale.    Dittnan  v.  CoWreU,  125  P.  S.  606. 

19.  A  lease  with  a  privilege  of  pur- 
chase, when  indefinite  monthly  payments 
shall  aggregate  a  certain  sum,  constitutes 
a  sale  and  not  a  bailment.  Uhlinger  v. 
Moyer,  2  Northam.  256. 


20.  A  levy  upon  goods  bailed  or 
demised  is  such  a  disturbance  of  the 
bailee's  possession  as  to  constitute  a 
trespass,  though  the  goods  be  not  act- 
ually taken.  IHxon  v.  White  Semng 
Machine  Co.,  128  P.  S.  397. 

21.  One  who  purchases  a  leased  piano 
from  the  bailee  takes  no  title  to  the  same, 
and  a  failure  to  mark  the  bailor's  name 
on  the  piano  will  not  estop  him  from 
recovering.  Miller  Fiano  Co.  v.  Parker, 
165  P.  S.  208. 

22.  Where  a  person  receives  goods 
under  an  agreement  by  the  terms  of 
which  he  is  to  keep  them  during  a  cer- 
tain period,  and  if,  within  that  time,  he 
pays  for  them  he  is  to  become  the  owner, 
but  otherwise  he  is  to  pay  for  the  use  of 
them,  he  receives  them  as  a  bailee,  and 
the  property  in  the  goods  is  not  changed 
until  the  price  is  paid-  Brown,  v.  BiUing- 
ton,  163  P.  S.  76. 

23.  Where  a  contract  of  bailment  pro- 
vided for  the  lease  of  a  machine  at  a  cer- 
tain hire,  payable  in .  instalments,  the 
lessor  tp  retain  title  until  the  last  instal- 
ment be  paid,  and  the  contract  was  ac- 
companied by  a  bond  and  warrant  to 
confess  judgment;  it  was  Aeft2,  that  the 
lessor  might  upon  default  either  rescind 
the  contract  and  take  possession  of  the 
machine  or  enter  judgment  upon  the 
bond,  but,  having  elected  to  resume  pos- 
session, he  could  not  afterwards  enter 
judgment.  Seanor  v.  McLaughlin,  165 
P.  S.  150. 

24.  Where  a  bailor  under  an  instal- 
ment contract,  after  an  instalment  had 
become  due,  entered  judgment  under  the 
warrant  of  attorney  in  the  agreement, 
and  subsequently  entered  and  took  pos- 
session of  the  goods,  and  about  one  hour 
after  the  goods  were  taken  judgment  was 
entered  against  the  bailee  by  the  defend- 
ant and  a  writ  of  fieri  fcunas  was  issued 
thereon,  and  under  said  writ  the  bailor 
claimed  the  goods ;  it  was  heid,  upon  the 
trial  of  a  sheriff's  interpleader,  that  the 
defendant  had  no  lien  upon  the  goods. 
Durr  V.  Beplogle,  167  P.  S.  347. 

25.  If  it  be  shown  to  be  the  real  in- 
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tent  of  the  parties  that  an  agreement 
was  to  be  regarded  as  a  conditional  sale, 
such  intent  will  prevail  although  the 
agreement  on  its  face  be  a  bailment,  and 
in  such  case,  where  the  vendee  has  paid 
part  of  the  purchase  money,  he  will  be 
held  to  be  entitled  to  the  return  of  an 
equitable  portion  thereof  upon  the  vendor 
retaking  the  goods  on  condition  broken. 
Simon  V.  Edmundaon,  10  C.  C.  316. 

26.  The  lessee  of  an  organ  who  had 
agreed  to  insure  the  organ  against  loss 
or  damage  by  fire  or  water,  and  who 
&iled  to  do  so,  was  Jield  to  be  liable 
for  its  value  where  the  same  was  sub- 
sequently destroyed  by  fire;  and  this, 
though  the  conflagration  destroyed  almost 
the  entire  town  and  might  be  within  the 
designation  of  "  actus  Dei."  Smith  Organ 
Co.  V.  AbboU,  11  C.  C.  319. 

27.  An  agreement  for  the  lease  of 
household  goods  at  a  certain  stipulated 
rental,  with  the  provision  that  the  title 
shall  remain  in  the  lessors  until  the  con- 
ditions are  complied  with,  and  a  further 
provision  that  upon  a  compliance  with 
the  provisions  of  the  lease,  a  bill  of  sale 
shall  be  executed,  is  a  bailment  and  not 
a  conditional  sale,  and  vests  no  title  in 
the  lessee,  and  such  goods  are  not  sub- 
ject to  execution  by  a  creditor  of  the 
lessee.  Wieder  v.  Roeschman,  13  C.  C. 
94. 

2a  Where  a  manufacturer  of  ma- 
chinery contracted  to  erect  at  a  brewery 
certain  refrigerating  machinery  on  foun- 
dations to  be  built  by  the  owner  of  the 
brewery,  and  the  latter  promised  to  pay 
a  certain  sum  in  stipulated  instalments 
with  an  express  condition  that  the  title, 
ownership  and  possession  should  not 
pass  until  all  of  said  payments  had  been 
made,  and  it  was  further  provided  that 
when  the  last  instalment  had  been  paid 
the  manufacturer  should  give  a  bill  of 
sale,  and  the  manufacturer  reserved  the 
right  to  remove  and  sell  the  machinery 
on  default  and  to  collect  the  balance  due 
lees  the  proceeds  of  such  sale;  it  was 
hdd,  that  the  transaction  was  a  condi- 
tional sale  and  not  a  bailment,  and  that 


the  machinery,  while  in  the  possession 
of  the  owner,  could  not  be  claimed  by 
the  manufacturer  in  a  sheriff's  inter- 
pleader as  against  an  execution  creditor 
of  the  owner  of  the  brewery.  Ott  v. 
Sweatman,  166  P.  S.  217;  af&rming  s.  o. 
16  C.  C.  97. 

29.  Upon  a  bailment  of  personal  prop- 
erty there  is  always  a  right  or  duty  to 
return  the  property  delivered  which  dis- 
tinguishes it  from  a  conditional  sale 
where  there  is  an  absolute  liability  to 
retain  and  pay  for  it;  a  bailment  will 
not  be  changed  into  a  conditional  sale  by 
a  provision  for  the  giving  of  notes  for 
the  value  for  the  bailor's  accommodation, 
nor  by  a  provision  allowing  a  factor  upon 
a  sale  of  the  property  delivered  to  re- 
tain for  himself  all  in  excess  of  an  in- 
voice price.  Bridgeport  Organ  Co.  v. 
Guldin,  3  Dist  Rep.  649. 

30.  Where  a  chattel  has  been  rented 
or  loaned  to  another  person,  its  posses- 
sion by  the  lessee  will  not  justify  its 
seizure  and  sale  as  his,  upon  the  execu- 
tion of  a  creditor,  whose  debt  was  con- 
tracted before  the  loan  or  transfer  was 
made.    Davis  v.  Thimer,  7  Kulp  86. 

31.  Where  the  claimant  rented  a  heel- 
ing machine  to  certain  parties  at  a  cer- 
tain rental,  upon  a  contract  that  the 
machine  was  to  become  the  property  of 
the  lessees  when  the  rental  paid  should 
amount  to  a  certain  sum,  and  it  appeared 
that  the  lessees,  with  the  lessor's  consent, 
transferred  the  machine  to  the  assignor 
company,  the  lessees  agreeing  to  protect 
the  company  from  the  payment  of  any 
money  that  might  be  due  or  become  due 
from  or  on  account  of  the  purchase  of 
any  machinery  by  said  company;  it  was 
Jidd,  that  such  agreement  did  not  amount 
to  an  assumption  on  the  part  of  the  as- 
signor company  to  pay  the  rental  for  said 
machines,  and  that  the  claimant  was  not 
entitled  to  such  rental  upon  a  distribu- 
tion of  the  assigned  estate.  Gray  & 
Regie  Shoe  Co.'s  Estate,  8  York  86. 
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V.  Location. 

32.  Where  the  goods  in  the  hands  of  a 
bailee,  under  a  locatio  operis,  are  lost  by 
the  fraud  or  by  the  wilful  or  wanton  con- 
duct of  the  bailee,  the  bailor  may  bring 
either  assiunpsit  on  the  contract  or  tres- 
pass for  the  tort.  Zell  v.  DurMe,  156  P. 
S.  353. 

33.  Where  a  bailee  stores  and  cares  for 
his  customer's  goods  in  the  same  manner 
as  he  has  stored  and  cared  for  his  own, 
and  a  common  disaster  destroys  both,  the 
bailee  will  not  be  liable  for  the  loss,  in 
the  absence  of  clear  proof  of  the  omission 
of  precautions  commonly  taken  by  other 
persons  in  the  same  or  similar  trade. 
Zai  V.  DunUe,  166  P.  S.  363. 

34.  Where  a  common  law  lien  for  work 
done  upon  personal  property  is  claimed, 
it  is  indispensable  that  the  party  who 
claims  the  lien  should  have  an  indepen- 
dent and  exclusive  possession  of  the  prop- 
erty.    Fitzgerald  v.  Elliott,  162  P.  S.  118. 

35.  Where  a  person  who  is  not  compel- 
lable by  law  to  receive  bailments,  gives 
notice  that  he  will  not  receive  any  prop- 
erty for  the  purpose  of  his  trade  except 
on  condition  that  he  shall  have  a  lien 
upon  it  not  only  in  respect  to  the  charges 
arising  on  the  particular  goods  but  also 
for  the  general  balance  of  his  account  for 
like  charges  on  other  goods,  a  lien  will  be 
created  on  such  other  goods,  and  all  per- 
sons who  deal  with  him  with  the  knowl- 
edge of  such  notice  will  be  deemed  to 
have  acceded  to  that  agreement;  where 
such  a  notice  was  printed  on  the  invoices 
of  a  dyer  and  the  defendant  had  dealings 
with  the  dyer  for  three  or  four  years ;  it 
was  held,  that  the  presumption  was  that 
the  defendant  knew  of  the  conditions 
upon  which  the  dyer  received  the  goods. 
Firth  V.  HamUl,  167  P.  S.  382. 

36.  One  who  takes  a  horse  to  board, 
has  a  common  law  lien  upon  him  for  the 
stipulated  price.  Cadwalader  v.  DUworth, 
26  W.  N.  C.  32. 

37.  An  inn-keeper  sister  has  a  specific 
lien  upon  an  animal  for  boarding  and 
keeping;  where  such  an  animal  is  sold 


under  an  execution  and  the  proceeds  of 
sale  exceed  the  amount  of  the  execution, 
the  agister  is  entitled  to  be  paid  out  of 
the  fund.     Gross  v.  Emig,  3  York  205. 

38.  An  agister  is  not  required  to  take 
any  greater  care  of  animals  than  an  or- 
dinary prudent  man  would  take  of  his 
own  property.  Jackson  v.  Rhodes,  3 
Lack.  Jut.  123. 

39.  One  who  takes  stock  to  pasture  has 
a  common  law  lien  for  his  compensation; 
where  a  number  of  animals  are  pastured 
under  an  entire  contract,  the  owner  can- 
not remove  any  one  of  them  without  pay- 
ing the  amount  due  for  all.  Teardey  v. 
Gray,  140  P.  S.  238. 

40.  Where  a  livery  stable  keeper  has  a 
lien  on  horses  for  their  keep,  and  when 
the  horses  are  demanded  he  denies  the 
owner's  title,  he  cannot  in  a  subsequent 
action  for  the  conversion  of  the  property 
set  up  the  lien  as  a  bar  to  the  owner's 
recovery.  Williams  v.  Smith,  163  P.  S. 
462. 

41.  In  an  action  of  replevin  against  the 
keepers  of  a  livery  stable  to  recover  pos- 
session of  a  carriage,  where  defendants 
claimed  the  right  to  retain  the  carriage 
by  reason  of  an  agreement  that  it  should 
remain  in  their  possession  as  security  for 
a  debt  due  them  by  the  plaintiff's  hus- 
band for  keeping  a  horse,  and  there  was 
evidence  that  five  months  before  the  writ 
issued,  the  plaintiff,  after  the  removal  of 
the  horse,  authorized  the  defendants  to 
sell  the  carriage  for  a  price  named,  and 
to  retain  from  the  money  received  the 
amount  claimed  to  be  due  by  her  hus- 
band; it  was  held,  that  such  authority 
was  one  to  sell  and  not  to  retain,  and  was 
revocable  at  pleasure  and  did  not  defeat 
the  plaintiff's  right  to  recover.  FitzuxOer 
V.  Boberts,  166  P.  S.  464. 

Vn.  Warehousemen  and  wharf- 
ingers. 

42.  In  an  action  against  the  proprietor 
of  a  storage  warehouse  for  alleged  dam- 
age to  goods  by  water,  the  defendant 
may  show  that  the  building  was  impervi- 
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ous  to  rain,  as  establishing  the  fact  that 
the  goods  were  damaged  before  he  re- 
ceived them.  Doyle  v.  Mays,  7  Atlan. 
747. 

4a  In  aa  action  for  loss  of  eggs  under 
a  contract  for  cold  storage,  the  burden  is 
on  the  plaintiff  to  show  that  the  eggs 
were  in  a  fit  condition  to  be  kept  at  the 
temperature  of  defendant's  warehouse, 
and  that  they  were  injured  by  defend- 
ant's act  alone.  Bostodl  v.  Collins,  8 
Atlan.  845. 

44.  A  bailee  of  personal  property  for 
storage  cannot,  by  sale  to  a  third  person, 
pass  a  good  title  as  against  the  real 
owner.    Mann  v.  English,  7  C.  C.  637. 

45.  Goods  in  a  storage  warehouse  are 
not  subject  to  attachment  execution. 
The  proper  proceeding  is  hj  fieri  facias. 
Chetry  v.  Nolan,  25  W.  N.  C.  132. 

46.  A  wharfinger  cannot  make  such 
an  unreasonable  rule,  as  that  no  steam- 
engines  except  the  wharfinger's  shall  be 
put  upon  its  wharves  for  the  pxirpose  of 
unloading  vessels.  It  is  liable  in  dam- 
ages for  delay  in  unloading  caused  by 
attempting  to  enforce  such  a  rule.  Lin- 
coln V.  Pennsylvania  Warehousing  Co.,  8 
C.  C.  195. 

47.  Where  a  distillery  issued  a  ware- 
house certificate  to  defendants  that  he 
held  whiskey  on  storage,  and  the  defend- 
ants sold  the  whiskey  and  endorsed  the 
oertificate  to  the  order  of  the  purchaser, 
and  the  purchaser  then  sold  the  whiskey 
to  the  plaintiff  and  endorsed  the  certifi- 
cates to  him,  and  after  the  last  sale  the 
defendants  attached  the  whiskey  as  the 
property  of  their  own  vendee ;  it  was 
hdd,  that  they  were  estopped  by  endors- 
ing the  certificates  from  objecting  to 
the  plaintiff's  title;  it  was  not  decided 
whether  such  a  certificate  is  within  the 
warehouseman's  act  24  September  1866 
(Brightly's  Purdon  166).  Rosenham  v. 
BcUjer,  164  P.  S.  544. 

48l  In  an  action  on  a  warehouse  re- 
ceipt to  recover  damages  for  the  non-de- 
livery of  the  goods  stored,  the  burden  is 
on  the  defendant  to  show  that  the  goods 
were  delivered  to  somebody  by  the  plain- 


tiff's authority,  or  that  they  disappeared 
with  the  knowledge  and  consent  or  with 
the  concurrence  of  the  plaintiff.  Uoevd- 
kr  V.  Myers,  158  P.  S.  461. 

49.  A  storage  company  which  agrees 
to  insure  the  goods  of  a  customer,  is  liable 
for  their  value  upon  their  destruction  by 
fire  in  case  they  are  not  insured.  Tower 
V.  Grocer^  Supply  &  Storage  Co.,  159  P. 
S.  106. 

50.  A  warehouse  company  which  re- 
ceives goods  for  storage,  is  bound  to  ex- 
ercise ordinary  diligence  and  care,  but  it 
is  not  liable  for  the  loss  of  the  goods  by 
fire  where  it  does  not  appear  that  the  fire 
was  caused  by  its  own  negligence ;  where 
the  evidence  failed  to  show  the  cause  of 
the  fire,  it  is  error  to  submit  the  case 
to  the  jury ;  the  failure  to  keep  a  watch- 
man is  not  evidence  of  negligence  in 
such  a  case.  Tower  v.  Cfrocer^  Supply  ds 
Storage  Co.,  169  P.  S.  106. 

Vm.  Commission  brokers. 

51.  A  consignment  of  goods  upon  the 
terms  that  they  were  to  remain  the  prop- 
erty of  the  consignor  until  fuUy  paid  for, 
and  that  the  consignee  should  remit  the 
price  within  a  certain  time  or  return  the 
goods,  is  not  a  bailment,  but  a  sale,  with 
an  agreement  that  the  title  should  remain 
in  the  consignor  until  the  price  was  paid. 
Such  an  arrangement  is  valid  between 
the  parties,  but  not  against  the  creditors 
of  the  consignee.  Peck  v.  Heim,  127 
P.  S.  500.       • 

52.  Upon  the  trial  of  a  sheriff's  inter- 
pleader, where  it  appeared  that  the  goods 
had  been  consigned  to  certain  bankers, 
that  the  claimants  paid  the  price  of  the 
goods  to  the  bankers,  and  directed  them 
to  be  delivered  to  the  defendant  in  the 
execution,  who  gave  the  claimants  a  re- 
ceipt, acknowledging  the  goods  to  be  the 
claimants'  property,  and  agreeing  to  sell 
the  same  and  pay  over  the  proceeds  to 
the  claimants,  and  the  defendant  in  the 
execution  was  to  have  a  share  of  the 
profits ;  it  was  held,  that  the  transaction 
was  a  bailment  and  not  a  sale,  and  that 
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the  goods  were  not  subject  to  be  taken  in 
execution  as  the  property  of  the  bailee. 
Monjo  V.  French,  163  P.  S.  107.  See 
Broum  v.  Biaington,  163  P.  S.  76. 

BANKRUPTCY. 

See  Conflict  of  Laws. 

III.  Effect  of  the  institution  of  proceed- 
ings. 

VI.  Of  the  discharge. 

IX.  Of  the  assignee. 

X.  Sales  in  bankruptcy. 

XI.  Probate  of  debts. 

XII.  Of  the  exemption. 

m.  Effect  of  the  instittttioii  of 
proceedings. 

1.  A  judgment  being  entered  before 
bankruptcy  of  the  defendant;  upon  a 
scire  facias  to  revive  after  bankruptcy, 
the  verdict  will  be  moulded  so  as  to  affect 
only  real  estate,  on  which  it  was  a  lien 
prior  to  such  bankruptcy  proceedings. 
WaUera  v.  Oyster,  1  Atlan.  430. 

2.  Voluntary  proceedings  in  bank- 
ruptcy do  not  divest  the  dower  of  a  wife 
in  real  estate  owned  by  her  husband  and 
sold  by  his  assignee;  in  such  case  the 
wife  loses  her  statutory  dower,  but  does 
not  lose  her  dower  at  common  law.  Ckm- 
turn  V.  Widman,  15  C.  C.  474. 

VI.  Of  the  discharge. 

3.  A  discharge  in  bankruptcy  operates 
upon  a  judgment  obtained  between  the 
commencement  of  the  proceedings  and 
the  granting  of  the  discharge,  where  the 
debt  existed  when  the  proceedings  were 
commenced.  The  bankrupt  is  not  barred 
from  interposing  the  plea  of  bankruptcy 
by  his  neglect  in  asking  for  a  stay  of  pro- 
ceedings.   Nelson  v.  Ouffy,  37  P.  L.  J.  66. 

4.  One  who  has  proved  his  debt  in 
bankruptcy,  cannot  subsequently,  in  the 
absence  of  fraud,  impeach  the  decree  of 
discharge.  Latover  t.  Oladden,  1  Cent. 
350. 


5.  To  a  scire  facias  sur  judgment  for  a 
fiduciary  debt,  it  is  no  defence  that  the 
defendant  has  been  discharged  in  bank- 
ruptcy. Weaver  v.  Weaver,  1  Northam. 
373. 

6.  A  subsequent  absolute,  uncondi- 
tional promise  to  pay,  with  a  partial 
judgment,  will  revive  a  debt  which  has 
been  discharged  by  proceedings  in  bank- 
ruptcy.   Huffman  v.  Johns,  4  Cent  658. 

IZ.  Of  the  assignee. 

7.  An  assignee  in  bankruptcy  acquires 
the  right  to  all  property  fraudulently 
conveyed  by  the  bankrupt;  a  creditor 
cannot,  after  the  commencement  of  the 
proceedings  in  bankruptcy,  institute  a 
proceeding  to  set  aside  a  fraudulent  con- 
veyance. So  equity  will  not  in  aid  of  an 
execution  entertain  a  bill  of  discovery 
against  the  supposed  fraudulent  assignee 
of  the  bankrupt  brought  by  one  of  his 
creditors.  JUiner^  Nat.  Bank's  Appeal, 
9  Atlan.  299. 

a  Property  which  from  its  nature  may 
be  a  burden  rather  than  a  benefit  to  the 
estate  does  not  pass  to  an  assignee  in 
bankruptcy  without  a  distinct  acceptance 
by  him;  where  the  bankrupt  was  the 
owner  of  an  interest  in  a  telegraph  line 
which  was  in  litigation,  and  the  assignee 
asserted  no  ownership  and  took  no  part 
in  the  suit;  it  was  held,  that  he  could  not, 
upon  the  successful  termination  of  the 
suit,  claim  the  resulting  fund ;  especially 
as  against  an  attaching  creditor  of  the 
bankrupt  on  a  judgment  obtained  for  a 
debt  incurred  subsequent  to  the  bank- 
ruptcy.   BeaJl  V.  Dushane,  149  P.  S.  439, 

9.  Money  received  by  an  assignee  in 
bankruptcy  from  the  United  States  on  a 
claim  adjudicated  by  the  court  of  com- 
missioners of  Alabama  claims,  is  not  an 
asset  in  the  hands  of  the  assignee  to  be 
distributed  to  the  creditors,  but  belongs 
to  the  assignor ;  in  such  a  case,  however, 
the  assignee  is  not  liable  to  a  suit  at  com- 
mon law  by  his  assignor,  but  the  jurisdic- 
tion is  in  the  United  States  court  Xevty 
V.  Norton,  10  C.  C.  278. 
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10.  Where  all  claims  against  a  bank- 
rapt's  estate  were  more  than  tvrenty  years 
old;  it  was  hdd,  that  the  fact  that  the 
assignee  had  permitted  twenty  years  to 
elapse  without  claiming. a  certain  asset 
was  sufficient  to  raise  a  presumption  that 
all  the  bankrupt's  debts  had  been  paid, 
Trhich  presumption  was  sufficient  to  throw 
upon  the  assignee  the  burden  of  proving 
that  the  debt  still  existed.  Sellerifa 
Ettate,  5  Del.  6. 

Z.  Sales  in  bankruptcy. 

11.  A  sale  in  bankruptcy  of  real  estate 
in  the  name  of  the  bankrupt's  wife,  upon 
petition  that  the  bankrupt's  transfer  to 
his  wife  was  in  fraud  of  creditors,  cannot 
discharge  the  lien  of  a  mortgage  given  by 
the  bankrupt  and  his  wife  before  the 
institution  of  bankruptcy  proceedings. 
Schwartz  v.  Kl^er,  7  Atlan.  209. 

12.  Where  land  was  devised  in  remain- 
der subject  to  a  valuation,  and  the  devisees 
accepted  the  real  estate,  but  the  valuation 
money  was  never  paid,  and  the  share  of 
one  of  the  devisees  was  sold  by  the  sher- 
iff, and  that  of  the  other  by  an  assignee 
in  bankruptcy ;  it  was  hdd,  that  the  lien 
of  the  valuation  money  was  not  discharged 
by  the  sales.  WeU&'a  Ettate,  12  Lane. 
123. 

ZI.  Probate  of  debts. 

la  A  claim  for  imliquidated  damages, 
arising  out  of  a  contract,  may  be  proved 
in  bankruptcy  proceedings  and  is  dis- 
charged by  the  decree  therein.  F^nagan 
V.  Duncan,  133  P.  8.  373;  s.  o.  25  W.  N. 
C.  491. 

Zn.  Of  the  exemption. 

14.  Land  being  set  aside  to  the  debtor 
in  bankruptcy  proceedings,  under  the 
exemption  laws,  a  subsequent  transfer 
by  him  in  trust  for  his  children  is  not 
fraudulent  as  to  creditors;  and  this, 
though  his  discharge  was  subsequently 
refused.     Boyd  v.  Martin,  3  Del.  601. 


BANKS. 

See  ASSIGNHENT  FOB  GbEDITOBS  :  TAZBSt 

in. 

I.  Banking  department. 

II.  Organization  of  banks, 

in.  Banking  business. 

lY.  Eesponsibilities  of  banks. 

V.  Bights  and    liabilities    of   stock- 
holders. 

VI.  Bank  officers. 

VII.  Deposits. 

VIIL  Checks. 

IX.  Suits  by  and  against  banks. 

X.  Insolvency. 

I.  Banking  department. 

1.  Under  the  act  8  June  1891 
(Brightly's  Purdon  177)  the  banking 
department  is  charged  with  the  supervi- 
sion of  all  banks  and  banking  companies- 
trust  companies,  savings  institutions,  sav- 
ings banks,  provident  institutions  and  all 
corporations  having  power  and  receiving 
money  on  deposit,  and  incorporated 
under  the  laws  of  this  state.  In  re  Trust 
Ccmpanies,  11  C.  C.  489. 

n.  Organization  of  banks. 

2.  The  evidence  of  the  ratification  of 
the  contract  of  a  bank  with  one  of  its 
promoters,  to  obtain  subscribers  to  its 
stock,  must  be  positive,  and  cannot  be 
inferred  from  the  mere  silence  of  the 
directors.  TCfft  v.  Qiunker  City  Nat.  Bank, 
141  P.  S.  650 ;  affirming  s.  c.  8  C.  C.  606 ; 
47  L.  I.  308.  See  Copeland  v.  Stoneham 
Tannery  Co.,  142  P.  S.  446. 

3.  Banks  of  discount  and  deposit  char- 
tered by  special  acts  are  not  subject  to 
the  regulations  governing  banking  insti- 
tutions organized  under  the  act  13  May 
1876,  and  are  not  restricted  by  the  limi- 
tations as  to  loans  contained  in  see.  21  of 
that  act  (Brightly's  Purdon  173);  they 
are  not,  however,  exempt  from  the  gen- 
eral provisions  of  the  act  17  April  1861 
(Brightly's  Purdon  —  title,  Banks).  Cen- 
tral  Bank  of  Pittsburgh,  11  0.  C.  611. 
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■  4.  A  bank  incorporated  by  a  special  act 
of  assembly  before  the  banking  company 
act  of  13  May  1876  (Brightly's  Purdon 
168),  is  not  made  subject  to  that  act  by  a 
renewal  of  its  charter.  McKirdey-Lan- 
ning  Loan  &  Trust  Co.,  12  C.  C.  40.  See 
Iron.  &  Glass  Dollar  Savings  Bank,  12 
C.  C.  42. 

5.  In  a  proceeding  to  renew  the  charter 
of  a  bank  under  the  act  10  May  1889 
(Brightly's  Purdon  185)  the  notice  by 
advertisement  required  by  that  act  can- 
not be  waived  by  the  stockholders  of  the 
bank.    In  re  Bank  Charters,  14  C.  C.  144. 

6.  Under  the  act  20  May  1889 
(Brightly's  Purdon  209),  providing  for 
the  formation  of  savings  banks  without 
capital  stock,  the  auditor-general  will 
approve  a  charter  to  the  "  Dime  Savings 
Bank  of  Philadelphia " ;  and  this,  not- 
withstanding the  protest  of  the  "Dime 
Savings  Fund  and  Trust  Company"  on 
the  ground  of  similarity  of  name.  Dime 
Savings  Bank  of  Philadelphia,  9  C.  C.  369. 

m.  Banking  business. 

7.  A  bank  receiving  a  check  for  col- 
lection should  send  it  to  an  independent 
bank,  not  directly  to  the  bank  on  which 
it  is  drawn ;  neither  should  it  accept  in 
payment  the  latter's  draft  on  another 
bank.  An  order  by  the  depositor  to  the 
collecting  bank  to  hold  such  a  draft  for 
a  few  days  would  condone  the  latter's 
negligence.  Hazlett  v.  Commercial  Nat. 
Bank,  132  P.  S.  118;  s.  c.  25  W.  K  C. 
282. 

a  A  bank  holding  collateral  for  the 
payment  of  certain  notes,  cannot  refuse  to 
resign  the  collateral  because  the  pledgor 
is  indebted  to  it  upon  an  entirely  distinct 
cause  of  action.  Mclntire  v.  Elakdey,  12 
Atlan.  326. 

9.  To  entitle  a  bank  to  recover  on 
renewal  notes,  it  is  not  essentially  neces- 
sary for  its  books  to  show  an  entry  of 
their  discount.  Moseby  v.  Bedford  County 
Bank,  4  Cent.  268. 

10.  If  a  note  be  tendered  to  a  bank  for 
discount,  it  cannot  apply  the  proceeds  to 


the  payment  of  the  maker's  endorsement 
on  another  note  without  his  consent 
Parry  v.  Highiey,  8  C.  C.  584. 

11.  A  bank  which  holds  its  depositor's 
note,  must  charge  it  against  his  accovmt 
at  maturity;  otherwise  the  endorser  is 
discharged.  German  National  Bank  v. 
Foreman,  138  P.  S.  474;  s.  c.  27  W.  N.  C. 
154. 

12.  Where  a  draft  for  a  sum  exceeding 
five  hundred  dollars  drawn  upon  a  joint 
stock  company  was  accepted  in  the  name 
of  the  drawee  "  per  Bernard  Lauth,  chair- 
man," and  Lauth  was  the  only  manager 
who  signed  the  acceptance,  and  the  draft 
was  afterwards  delivered  by  another  of 
the  managers  to  the  payee,  who  had  it  dis- 
counted by  a  bank ;  it  was  held,  that  the 
bank  was  bound  to  know  that  the  signa- 
tures of  two  managers  were  necessary  to 
a  valid  acceptance,  and .  it  was  further 
h£ld,  that  if  Lauth  signed  the  acceptance 
with  the  understanding  that  his  name  was 
to  be  one  of  the  two  reqiiired  by  the 
statute,  and  that  it  was  to  be  signed  also 
by  the  manager  by  whom  it  was  delivered 
and  placed  in  his  hands  for  that  purpose, 
then  Lauth  did  not  become  personally 
liable  by  reason  of  the  neglect  of  his 
fellow-manager  to  complete  the  accep- 
tance. Mercantile  Nat.  Bank  v.  LauA, 
143  P.  S.  53. 

13.  Where  a  debtor  bank  at  the  clear- 
ing house  failed  before  it  settled  on  that 
day  the  balance  against  it,  and  the  clear- 
ing house  required  all  the  banks  which 
presented  checks  and  drafts  against  the 
failed  bank  to  take  them  back  and  to  pay 
to  them  the  fvdl  amount  of  such  checks 
and  drafts  instead  of  the  mere  balance 
a^nst  the  failed  bank,  and  then  dis- 
tributed among  the  creditor  banks ;  it  was 
held,  that  the  clearing  house  did  not 
thereby  render  itself  liable  for  the  pay- 
ment of  a  draft  which  the  failed  bank  had 
undertaken  to  collect  through  the  clearing 
house  for  a  depositor  from  one  of  the 
banks  which  was  a  debtor  on  the  day's 
settlement,  but  paid  over  as  its  balance  a 
siun  greatly  in  excess  of  the  amount  of 
the  failed  bank's  checks  and  drafts  upon 
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it,  including  the  draft  in  question.  Crane 
T.  Clearing  House  Association,  13  C.  C. 
550 ;  8.  c.  32  W.  N.  C.  358.  See  Crane  v. 
Fourth  Street  Nat.  Bank,  4  Dist.  Eep.  131. 

14.  Where  the  plaintiff  sent  a  draft 
upon  a  bank  to  another  bank  for  collec- 
tion, which  duly  presented  it  to  the 
drawee  through  the  clearing  house,  and  it 
was  paid  and  a  settlement  made  by  the 
drawee  with  the  clearing  house,  but  the 
money  instead  of  being  paid  to  the  collect- 
ing bank,  which  failed  after  the  presen- 
tation of  the  draft,  was  applied  by  the 
clearing  house  to  the  payment  of  debts 
due  the  clearing  house  by  the  collecting 
bank ;  it  was  held,  that  the  payment  by 
the  drawee  to  the  clearing  house  was 
entirely  unauthorized  by  the  plaintiffs 
and  was  not  an  acquittance  of  the  debt 
due  the  plaintiffs.  CraneY.  Fourth  Street 
Nat.  Bank,  4  Dist.  Rep.  131. 

15.  Where  a  bank  has  discounted  a 
promissory  note,  if  the  note  is  not  paid  at 
maturity,  the  maker  cannot  require  the 
bank  to  appropriate  the  endorser's  funds 
to  the  payment  of  the  note,  but  where  the 
bank  hold  funds  of  the  maker,  it  is 
bound  to  appropriate  his  deposit  to  the 
payment  of  the  note  in  relief  of  the  en- 
dorser, and  a  failure  to  do  so,  to  the  loss 
of  the  endorser,  renders  the  bank  liable. 
Mechanics'  &  Trader^  Bank  v.  Seitz,  150 
P.  S.  632;  reversing  s.  c.  8  Lane.  298. 
See  s.  c.  165  P.  S.  191. 

16.  Wtere,  upon  the  protest  of  a  note, 
a  clerk  of  the  bank  charged  the  note  to 
the  account  of  the  endorser,  but  after- 
wards corrected  this  by  entry  of  a  credit, 
so  as  to  let  the  account  stand  as  before ; 
it  was  held,  that  such  credit,  made  under 
the  direction  of  the  cashier,  was  a  new 
purchase  of  the  note  made  after  protest, 
and  subject  to  the  equities  between  the 
maker  and  the  payee.  MecJianic^  & 
Traders'  Bank  v.  Seitz,  160  P.  S.  632; 
reversing  s.  o.  8  Lane.  298.  See  s.  c.  166 
P.  S.  191. 

17.  Where  a  bank  has  agreed  to  dis- 
count a  note,  and  discovers,  before  it  has 
paid  the  money,  that  the  borrower  is 
insolvent,  it  may  tender  back  the  note 


given  for  discount  and  refuse  payment  to 
the  borrower;  the  latter's  assignee  for 
creditors  has  no  superior  rights  to  the 
borrower  himself.  Warner  v.  Hare,  164 
P.  S.  548. 

la  Where  the  president  of  a  bank 
accepts  for  discount  the  promissory  notes 
of  a  corporation,  knowing  them  to  have 
been  executed  in  fraud  of  the  corporation, 
the  bank  is  estopped  from  asserting  that 
the  notes  were  issued  in  the  exercise  of 
an  apparent  authority  in  the  treasurer  to 
issue  notes.  MUlward-Cliff  Cracker  Com- 
pany's Estate,  161  P.  S.  167.    " 

19.  The  authority  given  by  the  revised 
statutes  to  national  banks  to  lend  money 
on  personal  security  means  the  personal 
responsibility  of  the  borrowers  and  their 
sureties;  it  does  not  mean  the  lending 
of  money  on  the  security  of  personal 
property ;  but  where  a  national  bank  had 
sold  asphalt  blocks  to  the  defendant  and 
nothing  remained  for  him  to  do  but  to 
pay  the  consideration;  it  was  held,  that 
he  would  not  be  allowed  to  set  up  that 
the  contract  was  vUra  vires.  Montgomery 
National  Bank  v.  McCleaster,  13  C.  C. 
392. 

20.  Under  the  act  13  May  1876,  sec.  21 
(Brightly's  Purdon  173),  a  banking  com- 
pany cannot  loan  or  invest  more  than  ten 
per  cent  of  its  capital  upon  the  credit  of 
any  one  of  its  directors,  but  after  such 
ten  per  centum  has  been  reached,  a  note 
bearing  the  name  of  a  director  as  endorser 
may  be  purchased,  provided  it  be  done 
wholly  upon  the  credit  of  other  names 
appearing  upon  the  paper.  McKinley- 
Lanning  Loan  &  Trust  Co.,  12  C.  C.  40. 

21.  The  sums  which  may  be  recovered 
from  a  national  bank,  under  the  act  of 
Congress  3  June  1864,  for  taking  usurious 
interest  are  penalties.  Osbom  v.  JFVrst 
Nat.  Bank  of  Athens,  154  P.  S.  134. 

22.  The  annual  report  of  a  loan  and 
trust  company  should  be  made  to  the 
banking  department,  under  the  act  8  June 
1891  (Brightly's  Purdon  177),  and  not  to 
the  auditor-general.  McKinley-Lanning 
Loan  &  Trust  Co.,  12  C.  C.  40. 

23.  A  savings  bank  or  a  trust  company 
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doing  a  banking  business  has  no  right  to 
establish  branches  even  within  the  mu- 
nicipal limits  of  a  city  or  county  which 
it  has  designated  in  its  charter  as  the 
location  of  its  place  of  business.  Gfer- 
mantovm  Ileal  Estate,  Deposit  &  Trust  Co., 
16  C.  C.  641. 

24.  Where  a  bank  received  a  bill  of 
lading  made  out  to  the  order  of  the  con- 
signors with  a  draft  attached,  drawn  on 
the  purchasers  of  the  carload  of  goods,  and 
in  the  bill  of  lading  was  a  direction  to 
notify  the  purchasers ;  and  the  purchasers 
drew  a  new  draft  upon  a  person  to  whom 
they  proposed  to  sell  the  goods,  and  the 
bank  discounted  the  new  draft  and  passed 
the  amount  of  it  to  the  purchaser's  credit, 
who  then  drew  a  check  upon  this  deposit 
for  the  amount  of  the  original  draft  and 
delivered  the  check  to  the  bank,  and  the 
purchasers  failing  to  sell  the  goods  to  the 
person  upon  whom  the  second  draft  was 
drawn,  sold  them  to  other  parties  to 
whom  they  directed  the  railroad  company 
to  deliver  the  car,  and  the  bank  never 
notified  the  railroad  company  of  its  pos- 
session of  the  bill  of  lading  and  the  com- 
pany had  no  knowledge  of  its  existence, 
and  the  purchasers  subsequently  failed 
and  did  not  pay  the  second  draft ;  it  was 
held,  in  an  action  by  the  bank  against  the 
railroad  company  for  a  wrongful  delivery 
of  the  goods,  that  the  railroad  company 
was  not  liable.  National  Bank  ofPhomix- 
ville  V.  Philadelphia  &  Reading  B.  R.  Co., 
163  P.  S.  467. 

IV.  Responsibilities  of  banks. 

as.  The  payment  by  a  national  bank  of 
the  three  mill  tax  on  the  assessed  value 
of  its  stock  as  provided  by  the  26th 
section  of  the  act  of  1  June  1889  was 
held  to  exempt  its  shares  of  stock,  in  the 
hands  of  individual  stockholders,  from 
local  taxation.  Qorley  v.  Bowlby,  8  C.  C. 
17. 

ae.  A  bank  which  has  elected  to  coUect 
from  its  stockholders  a  tax  of  six-tenths 
of  one  per  cent  on  the  par  value  of  all 
the  shares,  was  ?ield  not  to  be  liable,  under 


the  act  of  30  June  1885,  to  an  additional 
state  tax  of  three  mills  on  money  at 
interest.    Miners  Savings  Bank  v.  WiOces- 
barre,  5  Kulp  436. 
See  Taxes. 

V.  Rights  and  liabilities  of  stock- 
holders. 

27.  The  act  of  16  April  1850  (Brightly'8 
Purdon  201),  providing  for  the  individual 
liability  of  the  stockholders  of  banking 
corporations,  is  applicable  only  to  banks 
of  issue.  Dreisbach  v.  Price,  133  P.  8. 
660 ;  8.  c.  26  W.  N.  C.  61.  See  Lebanon 
Tr.  &  S.  D.  Bank's  Estate,  10  Lane.  393. 

2&  Under  a  charter  providing  that 
stockholders  shall  be  individually  liable 
to  the  extent  of  double  the  amount  of 
their  stock,  each  stockholder  after  the 
payment  of  the  par  value  of  his  shares 
is  liable  to  creditors  in  addition,  to  the 
extent  of  twice  such  par  value.    Ibid. 

29.  A  married  woman  who  is  a  stock- 
holder in  a  bank  is  liable  under  the  in- 
dividual liability  clause  in  its  charter. 
Ibid. 

30.  An  incoming  stockholder  in  an 
unincorporated  banking  association  is 
not  liable  for  the  debts  contracted  by 
the  association  before  he  entered  it;  and 
this,  notwithstanding  articles  allowing  a 
stockholder  to  sell  his  stock  if  not  in- 
debted on  endorsements,  and  binding  all 
stockholder  individually  to  make  good 
to  all  depositors  the  amount  of  their 
deposits.     Chri^  v.  SiU,  131  P.  S.  492. 

31.  In  an  action  against  several  in- 
dividuals as  copartners  late  doing  busi- 
ness under  the  firm  name  of  the  Home 
Savings  Bank,  for  the  amount  of  a  de- 
posit in  a  banking  institution  of  that 
name;  it  was  held,  that  the  burden  was 
on  the  plaintiff  to  prove  the  alleged 
partnership,  and  until  priTna  fade  proof 
of  such  fact,  the  defendants  were  not 
called  on  to  enter  upon  a  defence.  HaU- 
stead  V.  Colenum,  143  P.  S.  352 ;  leveraiiig 
8.  c.  10  C.  C.  434. 

32.  Where  a  proceeding  was  instituted 
to  charge  the  owner  of  bank  shares  as  a 
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geneial  partner,  and  the  evidence  showed 
the  organization  of  the  bank,  certificates 
«f  stock  and  dividends  paid,  and  there 
was  evidence  that  the  owner  of  the  stock 
received  such  dividend,  and  there  was  no 
proof  that  the  officers  or  stockholders 
held  themselves  out  as  partners,  although 
the  reports  to  the  auditor-general  referred 
to  the  organization  as  a  firm ;  it  was  held, 
that  the  supreme  court  was  not  warranted 
in  reversing  a  finding  by  an  auditor, 
affirmed  by  the  court  below,  that  the 
bank  was  not  a  partnership.  OibWa 
Estate,  157  P.  S.  69. 

VI.  Bank  officers. 

3a  The  president  of  a  bank  cannot 
make  a  valid  contract  to  pay  for  obtain- 
ing depositors.  Tiffi  v.  Quaker  City  Bank, 
141  P.  S.  550;  affirming  s.  c.  8  C.  C.  606; 
47  L.  I.  308.  See  Copeland  v.  Stoneham 
Tannery  Co.,  142  P.  S.  446. 

34.  The  cashier  of  a  national  bank 
which  holds  the  paper  of  a  firm  of  which 
the  cashier  is  a  member,  cannot  waive 
liability  on  an  accommodation  note  pro- 
cared  by  him  to  be  substituted  for  the  in- 
debtedness of  his  firm.  jdBen  v.  First 
National  Bank,  127  P.  S.  51. 

35.  U  a  man  be  treasurer  of  a  company 
and  the  cashier  of  a  bank,  the  knowledge 
he  acquires  in  the  capacity  of  treasurer 
will  not  be  imputed  to  the  bank,  unless 
revealed  by  him  to  some  of  its  officers. 
WUaon  V.  Second  National  Bank,  7  Atlan. 
145. 

36.  The  bond  of  a  surety  of  a  cashier 
of  a  bank  is  not  invalidated  by  being 
given  in  the  name  of  the  bank  instead  of 
that  of  the  commonwealth,  as  required  by 
the  act  of  16  April  1850  (Brightly's  Pur- 
don  187).  Shackamaxon  Bank  v.  Yard, 
47  L.  L  200;  reversed  as  to  another 
point  in  143  P.  S.  129.  See  s.  c.  160  P. 
S.  351. 

37.  The  death  of  the  surety  of  the 
cashier  of  a  bank  does  not  release  his 
«8tate  from  the  obligation.    Ibid. 

sa  The  surety  of  a  bank  cashier  is 
act  discharged  because,  after  the  bond 


was  given,  the  principal  was  employed  as 
individual  ledger  clerk,  without  notice  to 
his  surety.  Shackamaxon  Bank  v.  Yard, 
150  P.  S.  361.    See  s.  c.  143  P.  S.  129. 

39.  It  is  beyond  the  scope  and  power 
of  the  cashier  of  a  private  bank  (himself 
a  partner)  to  enter  credits  upon  the  bank 
book  of  a  depositor  without  any  check, 
bill  or  note  being  presented  for  discount ; 
but  if  he  enter  the  credits  on  the  books 
of  the  bank,  and  the  depositor  be  per- 
mitted to  draw  the  money,  the  bank  is 
estopped  from  setting  up  the  want  of 
authority  in  their  cashier ;  otherwise  as 
to  credits  not  entered  on  the  books  of 
the  bank  though  duly  entered  on  the  de- 
positor's pass  book.  WiUiams  v.  Dorrier, 
136  P.  S.  446. 

40.  If  bank  directors  use  the  ordinary 
care  which  bank  directors  usually  exer- 
cise, and  perform  their  duties  in  the  same 
manner  as  they  were  performed  by  all 
other  directors  of  other  banks  in  the 
same  city,  they  will  not  be  held  liable 
for  misappropriations  by  the  officers  of 
the  bank.  Swentzel  v.  Penn  Bank,  147 
P.  S.  140. 

41.  Where  a  director,  acting  upon  in- 
formation obtained  in  his  confidential 
relation,  withdraws  the  deposit  of  a  part- 
nership of  which  he  is  a  member,  on  the 
day  of  the  suspension  of  the  bank,  he 
will  be  ordered  to  repay  it.  Swentzel  v. 
Penn  Bank,  147  P.  S.  140. 

43.  An  officer  of  a  defendant  bank  may 
be  compelled  to  testify  on  behalf  of  the 
plaintifF  whether  there  are  any  records  in 
the  bank  books  by  which  they  can  iden- 
tify notes  deposited  with  them  for  col- 
lection or  discount,  and  the  parties  to 
those  notes.  McManvs  v.  Freeman,  2 
Dist.  Rep.  144. 

43.  Upon  the  trial  of  an  indictment 
against  a  banker  for  receiving  money  at 
a  time  when  he  knows  that  he  is  insol- 
vent, the  burden  of  proof  is  upon  the 
commonwealth  to  show  that  the  defend- 
ant was  a  banker,  that  he  knew  himself 
to  be  insolvent,  and  that  he  received  the 
money  as  a  deposit.  Comm'th  v.  SchaU, 
12  C.  C.  209. 


3016 


Digitized  by 


Google 


6031 


BANKS,   VII. 


6032 


44.  Where  the  cashier  of  a  bank  with- 
out formal  re-election  was  continued  in 
his  employment  and  the  condition  of  his 
bond  provided  for  his  fidelity  "for  and 
during  the  time  of  his  employment  by 
the  said  bank,  whether  under  his  present 
election  or  any  subsequent  election  to  the 
said  position,  or  whether  under  its  pres- 
ent organization  or  charter  or  under  any 
renewals  or  extension  thereof " ;  it  was 
held,  that  the  obligation  of  the  obligors 
covered  the  whole  period  of  the  cashier's 
service.  Shackamaxon  Bank  v.  Yard,  143 
P.  S.  129;  reversing  s.  c.  47  L.  I.  200. 
See  s.  0. 160  P.  S.  251. 

Vn.  Deposits. 

45.  Money  deposited  in  the  name  of 
the  depositor  is,  as  between  the  bank  and 
him,  his  money.  If  the  bank  pay  it  to 
a  third  person  it  must  show  not  only 
that  it  did  not  belong  to  the  depositor, 
but  that  it  did  belong  to  the  person  to 
whom  it  was  paid.  Patterson  v.  Marine 
ITat.  Bank,  130  P.  S.  419. 

46.  Money  to  the  credit  of  a  depositor 
may  be  shown  to  be  the  property  of  a 
third  person,  and  be  reached  by  attach- 
ment a^nst  the  latter,  or  such  third 
person  may  stop  payment  by  proper 
notice.  In  the  absence  of  any  claim, 
however,  the  bank  is  bound  to  honor  the 
depositor's  check.  HemphUl  v.  Terkea, 
132  P.  S.  646;  s.  c.  25  W.  N.  C.  417. 

47.  Money  deposited  by  one  person  as 
attorney  for  another  belongs  to  the  lat- 
ter; neither  the  bank  nor  the  attorney 
can  deny  it.  Ba^isman  v.  Burger,  135 
P.  S.  499 ;  8.  0.  26  W.  N.  C.  356. 

4&  In  the  absence  of  proof  of  fraud  a 
deposit  in  the  name  of  a  third  person  is 
prima  facie  in  payment  of  a  debt  due 
him,  and  the  latter's  ownership  is  good 
as  against  all  other  persons.  Ferry  v. 
McKenna,  9  C.  C.  17. 

49.  A  bank  which  credits  a  depositor 
with  a  check  left  for  collection  may 
charge  the  same  back  to  him  in  case  the 
check  turns  out  to  be  fraudulent.  Baj^ 
v.  Natimal  Security  Bank,  136  P.  S.  426; 
a.  c.  26  W.  N.  C.  468. 


50.  A  trustee  who  deposits  money  in 
bank,  \inder  an  agreement  that  it  shall 
not  be  withdrawn  except  on  two  weeks' 
notice,  is  not  personally  liable  in  case  of 
loss.  Law's  Estate,  144  P.  S.  499;  re- 
versing s.  0.  27  W.  N.  C.  346;  47  L.  L 
604;  S.O.  Ibid.  634. 

51.  Under  the  act  13  May  1876,  sec 
30  (Brightly's  Purdon  174),  an  interest 
bearing  time  deposit  will  be  regarded  as 
a  loan  to  the  bank;  it  is  not  such  a 
deposit  as  the  bank  is  prohibited  to  pay 
interest  on.  State  Bank  of  Lock  Haven, 
13  C.  C.  433. 

52.  The  act  4  June  1886  (Brightly's 
Purdon  804),  providing  for  the  refunding 
of  escheated  deposits,  is  limited  to  the 
escheat  of  deposits  in  banking  com- 
panies; escheated  corporation  dividends 
not  claimed  by  the  person  whose  money 
has  been  escheated,  but  by  his  legal  rep- 
resentatives, cannot  be  refunded  out  of 
the  state  treasury.  BuWa  Estate,  11 C.  C. 
441. 

53.  The  act  9  May  1889  (Brightly's 
Purdon  499),  providing  for  the  punish* 
ment  of  bankers  receiving  a  deposit  with 
knowledge  that  the  bank  is  insolvent,  is 
not  in  violation  of  Art  I.,  sec.  16,  of  the 
constitution,  that  the  person  of  a  debtor 
shall  not  be  continued  in  prison  after 
delivering  up  his  estate  for  the  benefit  of 
creditors ;  where  attorneys  at  law  are  the 
proprietors  of  a  banking  institution,  they 
are  amenable  as  bankers  under  that  act; 
it  is  no  defence  that  the  defendant  in- 
tended to  return  the  money.  Comm'lh  v. 
Spmsler,  16  C.  C.  116;  a.  c.  1  LacL 
L.  N.  61. 

54.  Money  deposited  in  bank  to  the 
credit  of  A  may  be  shown  to  be  the  prop- 
erly of  B,  and  in  a  suit  by  A  the  bank 
may  defend  by  pleading  an  attachment 
issued  by  the  judgment  creditors  of  B. 
Sweigart  v.  National  Iron  Bank,  8  Montg. 
203. 

55.  Where  a  depositor  had  three  ac- 
counts in  a  bank,  one  individual,  one  as 
trustee  and  one  as  a  partnership  account, 
and  he  deposited  checks  which  were 
drawn   to   his   order  individually,  and 
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endorsed  ihem  for  deposit  to  his  credit 
individually,  but  the  deposit  slips  appor- 
tioned the  amount  to  the  different  ac- 
counts, and  he  drew  on  the  various 
accounts  as  though  the  deposits  were 
regularly  made  in  each  case ;  it  was  Jield, 
that  he  was  estopped  from  afterwards 
asserting  that  the  bank  acted  without 
authority  in  paying  the  checks  upon  the 
accounts  other  than  his  individual  ac- 
count Bennyaon  v.  Peqpl^a  Nat.  Bank, 
8  Montg.  46. 

56.  Upon  an  attachment  execution 
against  a  bank  as  garnishee,  where  the 
answer  set  forth  that  the  defendant  had 
a  deposit  with  the  garnishee,  arising 
from  a  discount  previous  to  the  attach- 
ment which  was  put  to  the  defendant's 
credit,  and  that  the  discounted  note  had 
been  rediscounted  by  another  bank  for 
the  garnishee;  it  was  hdd,  that  the  an- 
swer was  insufficient,  and  that,  although 
the  defendant  was  insolvent,  the  bank 
had  no  authority  to  withhold,  by  way  of 
equitable  estoppel,  the  deposit  to  meet 
its  liability  on  the  note.  NewbcM  v. 
PtOrvJc,  42  P.  L.  J.  299. 

57.  Where  the  attorney  of  an  adminis- 
trator made  a  deposit  of  estate  money 
vith  a  private  banker,  and  received  a  cer- 
tificate of  deposit  therefor  payable  in  one 
year  with  interest,  the  transaction  was 
held  to  be  a  loan,  unauthorized  by  law,  for 
which  the  administrator  was  responsible 
on  the  insolvency  of  the  banker;  and 
where  the  administrator  became  insolvent 
and  the  attorney,  who  was  also  a  surety  on 
the  administration  bond,  paid  the  amount 
lost;  it  was  hdd,  that  the  deposit  having 
been  the  act  of  the  attorney  and  done  with- 
out the  knowledge  of  his  co-surety,  the  lat- 
ter was  not  liable  to  make  contribution. 
EMemcm  v.  Bolenim,  144  P.  S.  269;  re- 
versing s.  c.  8  Lane.  9. 

sa  Money  deposited  in  the  name  of  a 
wife  is  prima  facie  her  money,  and  when 
claimed  by  her  husband  on  her  decease,  the 
burden  is  on  him  to  prove  that  it  was  his 
property.     QuaUert^s  EsUUe,  147  P.  S.  124. 

59.  An  administrator  de  bonis  non  is 
not  entitled  to  recover  from  a  bank  the 


amount  of  a  deposit  which  originally 
stood  in  the  name  of  the  intestate,  but 
which  the  deceased  administrator  reduced 
to  his  possession  by  a  transfer  to  his  own 
credit  and  which  his  administrator  has 
since  drawn  out.  Sibba  v.  Philadelphia 
Savings  Fund  Society,  163  P.  S.  346. 

6a  Where  William  Kerr  gave  money 
to  his  brother  Varner  to  deposit  in  a  bank 
and  the  money  was  deposited  in  the  name 
of  "  William  Kerr  by  Varner  Kerr,"  and 
the  pass-book  delivered  to  Varner,  who, 
at  various  times,  drew  the  money  out  of 
bank  upon  his  own  signature ;  it  was  Aeld, 
that  as  the  bank  knew  the  money  be- 
longed to  William,  and  the  deposit  was 
in  his  name,  there  was  no  implication  of 
authority  in  Varner  to  check  it  out,  and 
the  bank  was  liable  for  the  whole  amount 
deposited  by  William.  Kerr  v.  Peoples 
Bank,  168  P.  S.  306. 

61.  Where  a  deposit  was  in  the  name 
of  a  wife ;  it  was  Tield,  that  a  testamen- 
tary paper  in  her  handwriting,  to  the 
effect  that  the  deposit  really  belonged  to 
her  husband,  was  competent  evidence  of 
his  ownership ;  and  this,  although,  when 
the  paper  was  found,  the  signature  was 
torn  off;  and  where  it  further  appeared 
that  the  wife  had  declared  that  the  money 
belonged  to  her  husband  and  that  she  had 
taken  charge  of  it  because  he  was  not 
much  of  a  business  man;  it  was  hsld, 
that  such  evidence  was  sufficient  to  rebut 
any  presumption  of  a  gift.  Grades  Es- 
tate, 168  P.  S.  621 ;  affirming  s.  c.  41  P. 
L.  J.  9. 

62.  Under  the  act  9  May  1889  (Bright- 
ly's  Purdon  499),  it  is  sufficient  that  an 
indictment  charge  that  defendant,  being 
a  banker  and  knowing  that  he  was  in- 
solvent, received  money  from  a  depositor; 
it  is  immaterial  that  the  act  describes 
the  offence  as  embezzlement  Comm'th  v. 
Rockafdlmo,  163  P.  S.  139.  See  Cmnm'th 
V.  Smith,  11  Lane.  360. 

Vm.  Checks- 

63.  A  bank  which,  without  cause, 
refuses  to  honor  a  depositor's  check  is 
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liable  for  substantial  damajges  though 
no  special  loss  be  shown.  Patterson  v. 
Marine  National  Bank,  130  P.  S.  419. 

64.  The  holder  of  a  check  cannot 
maintain  an  action  in  his  own  name 
against  the  drawees;  and  this,  though 
the  check  was  for  the  entire  balance  due 
the  drawer.  Maginn  v.  Dollar  Savings 
Bank,  131  P.  S.  362. 

65.  If  a  check  be  drawn  against  the 
whole  of  a  specific  fund  in  bank  which 
belongs  to  the  payee,  it  operates  as  an 
assignment  of  the  fund  and  passes  a  legal 
title  thereto  to  the  payee  against  the 
drawer  and  his  attaching  creditors. 
HemphiU  v.  Yerkes,  132  P.  S.  645;  s.  o.  • 
25  W.  N.  C.  417. 

€6.  Under  the  act  of  10  May  1881  the 
acceptance  of  a  check  or  bill  of  exchange 
for  over  twenty  dollars  must  be  in 
writing.  Maginn  v.  Dollar  Savings  Bank, 
131  P.  S.  362. 

67.  The  acceptance  of  a  check  of  a 
third  person  to  the  creditor's  order  is, 
in  the  absence  of  an  agreement  to  the 
contrary,  but  a  conditional  payment. 
The  debtor  is  not  entitled  to  notice  of 
dishonor  nor  is  a  return  or  tender  of  the 
check  necessary  before  bringing  suit  for 
the  original  debt.  Hdmes  v.  Briggs,  131 
P.  S.  233.     See  s.  c.  118  P.  S.  283. 

68.  If  the  cashier  of  a  bank  procure  a 
check  from  a  depositor  by  false  represen- 
tations, and  charge  the  same  to  his 
account,  and  then  returns  the  check,  but 
the  money  is  not  otherwise  appropriated, 
the  depositor  may  recover  the  amount 
from  the  bank.  Wood  v.  Tradesmen's 
Nat.  Bank,  6  Montg.  31. 

69.  If  a  check  appears  on  its  face  that 
it  might  have  been  altered  in  its  amount, 
and  such  alteration  is  alleged,  it  cannot 
be  received  in  evidence  until  the  alleged 
alteration  is  first  explained.  Nagle^s  Es- 
tate, 134  P.  S.  31 ;  8.  c.  26  W.  N.  C.  14; 
reversing  s.  c.  2  Northam.  73. 

70.  Sufficiency  of  notice  by  a  bank  to 
the  endorser  of  a  forged  check;  held, 
that  the  defendant  had,  by  his  conduct, 
waived  the  return  of  the  check.  Strouds- 
burg  Bank  v.  Shupp,  1  Northam.  35. 


71.  Betting  is  gambling  within  the  act 
of  22  April  1794  (Brightly's  Purdon  950), 
and  a  check  given  in  pursuance  of  a  bet 
is  void  even  in  the  hands  of  an  innocent 
third  party  for  value.  Durr  v.  Barclay, 
8  C.  C.  285, 

72.  Where  a  retail  liquor  license  was 
paid  for  by  a  check  and  the  bank  failed 
the  next  day,  before  presentation ;  it  was 
lidd  to  be  no  payment  and  the  court  would 
revoke  the  license  on  failure  of  licensee 
to  take  up  the  check.  Comm'th  v.  Shoen- 
heiter.  Public  Ledger,  22  November  1890. 

73.  It  was  not  decided  whether  a  plain- 
tiff who  made  checks  at  the  request  of 
a  bank  president,  to  enable  the  latter  to 
deceive  an  auditing  committee,  was  fo^ 
bidden  by  public  policy  from  setting  up 
the  transaction  as  a  basis  for  a  claim 
against  the  bank.  Penn  Bank^s  E^ate, 
152  P.  S.  65. 

74.  The  relation  of  debtor  and  creditor 
cannot  be  established  by  an  unexplained 
delivery  of  money  or  a  check  by  one 
person  to  another;  the  presumption  in 
such  case  is,  that  the  money  or  check  was 
received  in  payment  of  an  antecedent 
debt  or  loan.  Lowrey  v.  Bobinson,  141 
P.  S.  189. 

75.  A  check  without  explanation  must 
be  considered  as  evidence  of  the  payment 
of  a  debt  rather  than  that  of  a  loan,  but 
under  all  the  circumstances  of  the  case  at 
bar,  checks  were  considered  as  a  loan  by 
the  drawer  to  the  payee.  Moyle^s  Estate, 
7  Kulp  215. 

76.  It  is  the  duty  of  a  payee  of  a  check 
to  present  it  for  payment  as  soon  as  he 
reasonably  may;  where  the  drawer,  the 
payee,  and  the  bank  were  all  in  the  same 
city ;  it  was  held,  that  a  delay  for  three 
days  in  presenting  a  check  for  payment 
was  unreasonable  and  threw  upon  the 
holder  a  loss  arising  from  the  bank's 
insolvency.  National  Slate  Bank  v.  WeU, 
141  P.  S.  457. 

77.  Where  a  judgment  note  was  given 
to  secure  any  sums  previously  advanced 
or  which  might  be  tiiereafter  advanced; 
it  was  held,  that  checks  and  receipts 
showing  payments  of  various  sums  of 
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HKHiey  both  before  and  after  the  date  of 
tlie  judgment  note,  but  not  specifying  on 
what  account  they  were  paid,  were  in- 
(oiBcient  of  themselves  to  establish  an 
indebtedness,  but  having  been  admitted 
in  eridence,  the  defendant  might  show 
that  prior  to  making  the  said  payments 
his  decedent  had  deposited  moneys  in 
plaintiS's  hands  for  investment  or  safe- 
keeping, and  it  was  then  for  the  jury  to 
aay  whether  the  payments  were  made  on 
aecoant  of  such  deposits.  McCain  v. 
i^ort,  146  P.  S.  616. 

ia  The  payee  of  a  check  is  a  compe- 
tent vitness  to  prove  that  the  check  was 
drawn  in  the  maker's  lifetime  in  order  to 
enable  the  payee  to  collect  the  money  and 
pay  it  to  a  third  person  to  whom  the 
maker  intended  to  present  it  as  a  gift. 
"Dt^g  Estate',  164  P.  S.  183. 

79.  ^Vhere  a  check  is  drawn  for  the 
whole  amount  of  the  deposit,  and  the 
drawer  intends,  by  means  of  the  check, 
to  make  a  gift  to  another  of  the  whole 
fond,  the  check  will  operate  as  an  equita- 
ble assignment  of  the  fund.  Taylor's 
E$uae,  164  P.  8. 183. 

8a  Where  the  defendants  resided  in 
Philadelphia  and  drew  a  check  in  that 
oty  on  a  Philadelphia  bank,  and  delivered 
&  same  to  the  plaintiffs  agent  at  de- 
faidant's  place  of  business  at  Philadel- 
I^iia,  and  the  plaintiff,  who  was  the  payee 
of  the  check,  lived  in  New  York  city, 
and  his  s^ent  on  the  day  he  received  the 
dock,  to  wit,  on  May  6,  returned  to  New 
York  and  delivered  the  same  to  his  prin- 
cipal after  the  close  of  banking  hours, 
vho  placed  it  in  bank  for  collection  on 
May  6,  and  the  bank  forwarded  it  to 
Philadelphia  on  May  7,  and  it  was  pre- 
sented about  noon  of  May  8,  when  the 
bank  had  closed  its  doors;  it  was  Jidd, 
that  tiie  plaintiff  had  used  due  diligence. 
BotmOal  v.  EkrUcher,  164  P.  S.  396. 

«L  XJader  the  act  6  April  1849 
(Brightly's  Purdon  1733)  the  mere  ao- 
Kptance  of  payment  of  forged  paper  is 
no  longer  of  itself  a  bar  to  the  recovery 
rf  the  money  by  the  party  paying  it,  but 
the  rtatate  does  not  dispense  with  the 


necessity  of  care  and  diligence  on  the 
part  of  the  payer,  nor  exempt  him  from 
the  consequences  of  his  own  negligence 
if  thereby  loss  would  accrue  to  the  other 
party.  Where  the  plaintiff,  a  bank,  re- 
oeived  a  check  on  December  19,  paid  it 
to  the  defendant,  who  entered  it  on  his 
books,  and  then  dismissed  it  from  further 
attention,  and  five  days  afterwards  it  was 
discovered  that  the  drawer's  name  had 
been  forged,  and  in  the  meantime  the 
defendant  had  paid  the  money  out;  it 
was  lield,  that  the  plaintiff  had  been 
gvdlty  of  want  of  due  diligence  and  was 
not  entitled  to  recover  back  the  money. 
Iron  City  Nat.  Bank  v.  FoH  PiU  Nat. 
Bank,  159  P.  S.  46. 

82.  Where  checks  against  a  partnership 
account  were  to  be  signed  by  both  part- 
ners and  the  bank  paid  checks  signed  by 
one  partner  only;  it  was  held,  on  an 
attachment  execution  against  the  bank 
by  a  creditor  of  the  firm,  that  if  the 
checks  so  signed  by  one  partner  were  not 
used  for  a  legitimate  partnership  purpose, 
the  bank  was  liable  to  the  extent  of  their 
amount  to  the  attaching  creditor.  Granby 
Mining  &  Smelting  Co.  v.  Laverty,  159 
P.  S.  287. 

83.  Sec.  6  of  the  act  21  March  1806 
(Brightly's  Purdon  1730)  should  be  read 
into  the  act  25  May  1887  (Brightly's  Pur- 
don 1728).  In  a  suit  upon  a  bank  check 
by  one  not  a  party  to  it,  the  statement 
should  contain  some  averment  of  plain- 
tiff's title  or  ownership,  an  averment  of 
presentment  to  the  drawer  and  a  neglect 
or  refusal  on  his  part  to  pay,  and  also  a 
statement  of  the  amovmt  justly  due  to  the 
plaintiff.  Penn  National  Bank  v.  Ko- 
pitzach  Soap  Co.,  161  P.  S.  134. 

84.  Under  the  act  10  May  1881 
(Brightly's  Purdon  221)  a  bank  is  not 
bound  by  the  verbal  promise  of  its  presi- 
dent that  a  check  shall  be  paid  if  the 
holder  will  retain  it  for  a  few  days. 
National  State  Bank  of  Camden  v.  Linde- 
man,  161  P.  S.  199. 

85.  Where  bankers  who  were  the 
drawees  of  a  check  received  it  direct 
from  another  bank  which  was  acting  as 
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agent  of  the  payee  for  its  collection,  and 
the  drawees  had  in  their  hands  sufficient 
funds  of  the  drawer  to  pay  the  check 
but  neglected  to  pay  it  and  subsequently 
failed;  it  was  held,  that  the  sending  of 
the  check  direct  to  the  drawee  was  such 
negligence  in  the  agent  bank  as  would 
prevent  the  payee  from  recovering  the 
amount  of  the  check  from  the  drawer ;  it 
was  further  held,  that  the  status  of  the 
parties  was  not  affected  by  the  fact  that 
the  drawer,  on  a  misrepresentation  of 
facts  by  the  payee,  sent  him  a  duplicate 
check  at  his  request.  Wagner  v.  Crook, 
167  P.  S.  259. 

86.  Where  a  collecting  bank  received 
a  check  for  collection  through  the  clear- 
ing house  upon  a  Friday,  and  the  check 
would  have  been  paid  if  it  had  been  sent 
to  the  clearing  house  on  Saturday,  but  it 
was  not  so  sent  until  Monday,  when  it 
was  returned  dishonored,  when  the  assist- 
ant cashier  of  the  collecting  bank  sent 
the  check  back  to  the  plaintiff  with  a  full 
statement  of  what  had  been  done,  and 
the  accounts  between  the  plaintiff  and 
defendant  were  then  adjusted,  and  the 
defendant  continued  to  act  as  plaintiff's 
clearing  house  agent  for  four  years  more; 
it  was  held,  in  an  action  for  the  loss 
brought  nearly  six  years  after  the  orig- 
inal transaction  by  plaintiff's  assignee  for 
creditors,  that  the  defendant  was  en- 
titled to  go  to  the  jury  on  a  question  of 
the  authority  of  the  assistant  cashier  and 
a  subsequent  ratification  of  his  act  and  of 
the  binding  effect  of  a  settlement  made 
and  acquiesced  in  for  such  a  length  of 
time.  Farmer!^  &  Mechanic^  Bank  v. 
Third  National  Bank,  166  P.  S.  600. 

87.  A  check  given  by  a  joint  stock 
company  must  contain  the  full  name  of 
the  company  or  else  the  party  signing  it 
will  be  held  individually  liable ;  and  this, 
in  the  absence  of  fraud  and  where  all  the 
parties  knew  that  the  check  was  intended 
as  a  partnership  check.  Baltimore  &  Ohio 
B.  R.  Co.  v.  Wakins,  10  C.  C.  269. 

sa  The  holder  of  a  check  is  not  bovmd 
to  present  it  for  payment  until  the  day 
after  its  date  or  the  day  foUowing  its  re- 


ceipt   Doherty  v.   Watsm,  29  W.  N.  C. 
32. 

89.  The  drawing  of  a  check  against  a 
deposit  is  not  such  an  appropriation  of  a 
fund  in  the  hands  of  the  bank  as  will  de- 
feat an  attachment  execution  served  on 
the  bank  before  the  presentation  of  the 
check.     Roberts  v.  Boyle,  8  York  13. 

IZ.  Stiits  by  and  against  banks. 

90.  Where  a  note  has  been  discounted 
by  a  national  bank,  it  is  no  defence  that 
the  bank  had  discounted  paper  of  another 
person  to  an  amount  exceeding  one-tenth 
of  its  capital.  AUen  v.  First  National 
Bank,  127  P.  S.  61. 

91.  In  a  suit  by  an  assignee  for  cred- 
itors against  a  bank  to  .recover  the  as- 
signor's deposit,  the  defendant  may  set 
off  commercial  paper  obtained  by  it  as 
endorser,  whether  for  collection  or  as 
owner,  before  the  assignment  Penn 
Bank  v.  Farmer^  Deposit  Nat.  Bank,  130 
P.  S.  209. 

92.  The  voluntary  payment  of  a  note 
by  the  payee  and  endorser  of  a  note  with 
knowledge  that  his  liability  has  been  dis- 
charged by  the  neglect  of  an  agent  of 
the  discounting  bank  to  present  it  for 
payment,  gives  him  no  right  of  action 
against  such  agent .  Oil  Well  Supply  Co. 
V.  Exchange  Nat.  Bank,  131  P.  S.  100; 
Harvey  v.  Girard  Nat.  Bank,  119  Ibid.  212. 

Z.  Insolrency. 

93.  The  payment  by  an  insolvent  sav- 
ings bank  to  some  of  its  depositors  to 
the  exclusion  of  others  of  a  dividend  of 
ten  per  cent  before  assignment,  is  a  law- 
ful preference.  Coopersburg  Bank,  4  Del. 
160. 

94.  The  directors  of  an  insolvent  sav- 
ings bank  are  not  required  to  file  in  the 
prothonotary's  office  within  ten  days  a 
statement  of  its  affairs.  The  act  of  16 
April  1850  (Brightly's  Purdon  203)  ap- 
plies to  banks  of  issue  only.  Scranton 
City  Bank?s  Assignment,  1  Lack.  Jur.  167. 

95.  If   the  assignee   of  an  insolvent 
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biok  apply  to  court  for  authority  to 
aiake  an  assessment  for  unpaid  instal- 
ments on  the  stock,  he  is  bound  by  the 
terms  of  the  decree,  and  if  he  ftdls  to 
give  the  stockholder  the  notice  provided 
by  the  decree,  he  cannot  recover.  FranJe- 
lih  SacingsBank  v.  Fatzinger,  2  Cent  576. 

96.  Equity  has  jurisdiction  of  a  bill 
by  the  assignee  of  an  insolvent  bank 
against  the  president  and  others,  charg- 
ing that  the  defendants  had  withdrawn 
large  snms  and  used  them  in  gambling  in 
ofl,  on  the  ground  that  the  remedy  at 
lav, involving  the  consideration  of  amass 
of  complicated  accounts,  would  be  inade- 
quate.  Warner  v.  McMvilin,  131  P.  S.  370. 

97.  Upon  the  distribution  of  the  in- 
solTent  estate  of  a  banking  company 
under  the  act  13  May  1876,  sec.  28 
(Brightly's  Purdon  174),  depositors  are 
pieferred  creditors  and  must  be  paid  in 
M  in  preference  to  all  other  creditors, 
but  balances  due  to  banks  and  bankers, 
being  the  results  of  mutual  accounts,  and 
deposits  for  a  fixed  period  with  interest, 
are  not  to  be  classed  as  deposits.  So,  the 
receiver  cannot  distribute  any  money  to 
depositors,  who  are  in  any  way  liable  to 
the  bank  as  drawers  or  endorsers  until 
soch  liability  is  discharged  or  extin- 
guished; and  depositors  who  are  stock- 
holders are  not  entitled  to  receive  any 
part  of  their  deposit  until  all  other  cred- 
itors of  the  bank  are  fully  paid.  State 
Basikof  Lock  Haven,  13  C.  C.  433;  s.  c. 
3DistRep.  4. 

961  Where  a  party  has  a  deposit  in  an 
insolvent  bank  when  it  suspends,  and  the 
tank  holds  a  note  against  him  which 
i»a&iTes  about  a  month  later  and  which 
he  voltmtarily  pays,  he  cannot  recover 
hack  such  voluntary  payment  from  the 
Keeivers;  and  this,  though  he  paid  the 
Mte  in  ignorance  of  his  legal  right  of 
setoff.    WeMfieM  v.  DiU,  12  C.  C.  30. 

99.  Upon  the  insolvency  of  a  bank,  a 
depositor  has  the  right  to  set  off  his 
deposit  agMnst  a  note  owned  by  the 
liuk,  endorsed  by  the  depositor  and  fall- 
ing dne  after  the  suspension  of  the  bank. 
V«  V.  Dickey,  11  C.  C.  353. 


100.  A  depositor  in  an  insolvent  na- 
tional bank  to  which  he  becomes  in- 
debted through  the  endorsement  of  a 
note  discounted  by  it  and  maturing 
after  its  failure,  can  set  off  the  amount 
deposited  to  his  credit  against  the 
amount  due  on  the  note.  Tardley  v. 
Clothier,  1  Dist.  Rep.  46. 

101.  Where  a  bank  made  an  assign- 
ment for  creditors  and  it  held  money 
of  a  trust  estate  as  a  trustee;  it  was 
held,  that  upon  the  execution  of  the 
assignment  the  powers  and  duties  of  its. 
ofScers  over  its  property  and  effects 
passed  to  the  assignee,  and  that  an  at- 
tachment would  not  be  granted  against 
such  officers  to  compel  the  payment  of 
such  trust  estate;  nor  against  the  as- 
signee pending  the  audit  of  his  account. 
Palm'a  Estate,  3  Dist  Rep.  456. 

102.  Where  a  bank,  which  holds  a 
sealed  note  of  the  defendant,  becomes 
insolvent,  the  defendant  in  an  action 
by  its  assignee  may  set  off  against  the 
note  the  amount  of  his  deposit  in  the 
bank.    Leiois  v.  Barber,  8  Lane.  116. 

103.  Where  two  promissory  notes  were 
discounted  by  a  bank  for  the  defendants 
and  pledged  by  the  bank  with  the  clear- 
ing house  (plaintiff)  as  collateral  security, 
and  the  bank  failed  and  it  appeared  that 
it  owed  the  clearing  house  a  large  bal< 
ance  for  loan  certificates  issued  to  the 
bank;  it  was  held,  that  the  defendants 
could  not  set  off  against  the  notes,  a 
sum  due  them  on  their  deposit  account 
in  the  bank  at  the  time  of  its  failure. 
Philler  V.  WoodfaU,  32  W.  N.  C.  183. 

104.  Where  a  shareholder  in  a  private 
bank  had  purchased  his  shares  in  1881 
from  the  bank,  which  was  then  insol, 
vent  and  had  purchased  the  shares  it, 
self  from  withdrawing  stockholders;  it 
was  held,  on  a  bill  to  adjust  the  liabil- 
ities of  the  partners,  at  the  time  of 
suspending  business  in  1884,  that  the 
owner  of  such  shares  was  not  entitled 
to  credit  for  the  amount  paid  for  the 
shares.  Bamdollar  v.  Du  Boia,  142  P. 
S.  665. 

105.  Where  an  executor,  with  the  ao- 
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quiescence  of  anotiier  executor,  bought 
the  stock  of  a  bank  of  which  he  was 
president,  with  the  nwneys  of  the  es- 
tate, and  a  third  executor  was  life 
tenant  of  the  estate  and  had  actual  or 
constructive  notice  of  the  purchase,  and 
five  days  before  the  suspension  of  the 
bank  forty  shares  of  the  stock  were 
sold  to  the  bank  at  par,  and  a  certificate 
of  deposit  for  the  {vice  was  issued  to 
the  life  tenant;  it  was  held,  that  the 
estate  had  only  the  rights  of  a  share- 
holder and  could  not  claim  a  dividend 
as  against  creditors.  Columbian  Bankfs 
Estate,  147  P.  S.  422. 

106.  Where  the  director  of  an  insol- 
vent bank  threatened  to  resign  and  to 
sell  his  stock  at  public  auction,  and  the 
president  induced  him  to  refrain  from 
so  doing  and  made  an  arrangement  with 
him  by  which  he  delivered  the  stock  to 
the  president  and  received  for  it  interest- 
bearing  obligations  of  the  bank,  and  no 
person  was  named  as  the  purchaser  of 
the  stock;  it  was  held,  that  the  vendor 
was  affected  with  constructive  notice  of 
the  fact  that  the  bank  was  the  pur- 
chaser of  the  stock,  and  also  of  the  fact 
that  the  bank  -was  insolvent  at  the  time; 
and  in  such  a  case  the  vendor  could  not 
claim  a  dividend  in  the  distribution  in 
the  bank's  assets  to  the  detriment  of 
other  creditors.  Columbian  Bank^s  E»- 
tote,  147  P.  S.  422. 

107.  Where  a  bank  delivered  to  a 
depositor  his  account  and  then  made  an 
assignment  for  creditors  and  the  depositor 
acquiesced  for  more  than  six  years  in  the 
correctness  of  the  account;  it  was  held, 
that  a  claim  made  at  the  second  audit  as 
creditor  was  barred  by  the  statute  of 
limitations.  Penn  Banket  Estate,  152 
P.  S.  65. 

108.  Where,  upon  the  distribution  of 
the  assets  of  an  insolvent  bank,  it  appeared 
that  the  claimant  bank  having  a  check 
for  $88,000  upon  the  assigning  bank, 
which  the  latter  was  unable  to  pay  in 
full,  agreed  to  lend  the  assigning  bank 
$40,000,  the  proceeds  of  the  discount  of 
four  notes  made  by  the  directors  of  the 


assigning  bank,  and  to  look  to  the  makers 
of  the  notes  for  payment,  and  the  assign- 
ing bank  was  then  to  pay  the  whole 
amount  of  the  check,  and  it  further  ap- 
peared that  the  claimant  bank  received 
the  four  notes  and  drew  checks  in  favor 
of  the  assigning  bank  for  the  proceeds, 
but  before  they  were  paid  it  was  found 
that  the  assigning  bank  would  not  be  able 
to  pay  the  $88,000  check,  and  the  claim- 
ant bank  then  stopped  payment  of  its 
checks ;  it  was  held,  that  the  proceeds  of 
the  notes  were  in  equity  a  partial  payment 
of  the  $88,000  check,  and  that  the  claim- 
ant bank  was  not  entitled  to  include  the 
amount  of  the  four  notes  in  its  claim, 
and  thus  receive  a  dividend  on  the  full 
amount  of  $88,000.  Penn  BanJi^s  Estate, 
165  P.  S.  648. 

109.  Where  money  received  hy  a  bank 
as  trustee  is  mingled  with  a  general  mass 
of  money  on  deposit  and  used  in  the 
general  banking  business,  and  there  is  no 
means  of  tracing  or  ascertaining  its 
identity,  the  cestui  que  trust,  upon  the 
insolvency  of  the  bank,  is  not  entitled  to 
a  preference  over  its  general  creditors. 
LebaTum  7Vu«t  &  S(nfe  Deposit  Banl^s  Es- 
tate, 166  P.  S.  622. 


BASGAm  AND  SALE. 

See  Dked. 

BARRATRY. 

See  Cbuonal  Law,  XXYIL 


BASTARDY. 

See  GBntmrAL  Law,  XXXYI.  :  DwcBSX : 
Poor. 

L  Legitimacy. 
II.  Bights  of  bastards. 
III.   Support  of  bastards. 
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I.  Legitimacy. 

1.  A  child  bom  out  of  wedlock  is  legiti- 
mated by  the  subsequent  marriage  and 
death  of  its  parents;  and  this,  though 
bom  prior  to  the  acts  of  14  May  1857  and 
a  April  1858  (Brightly's  Purdon  1297), 
and  though  its  parents  vere  within  the 
prohibited  degrees  of  affinity  under  the 
act  of  31  March  1860.  Adamist  Estate,  6 
C.  C.  591. 

2.  If  a  child  be  shown  to  be  the  child 
of  a  decedent,  she  is  presumed  to  be  legiti- 
mate. Simpson's  Estate,  4  DeL  129 ;  s.  c. 
1  Lack.  Jut.  193. 

3.  A  legacy  given  to  an  adopted  child 
who  stands  in  place  of  an  heir  is  subject 
to  the  collateral  inheritance  tax.  Effect 
of  legitimation  of  a  bastard  child  con- 
sidered. Comm'th  v.  Ferguson,  137  P.  S. 
595;  8.  c.  27  W.  N.  C.  69. 

4.  The  act  of  18  February  1871,  P.  L. 
(1872)  1250,  authorizing  John  Ferguson 
to  adopt  his  illegitimate  son  as  his  heir,  is 
one  of  adoption  and  not  one  of  legitima- 
tion. Comm'th  V.  Ferguson,  26  W.  N.  C. 
29. 

5.  There  is  no  presumption  that  the 
man  who  marries  the  mother  of  a  bastard 
child  is  the  father  of  it.  Janes's  Estate, 
147  P.  S.  627. 

6.  Though  a  husband  and  wife  are  alike 
incompetent  witnesses,  a  mother  is  compe- 
tent to  prove  on  the  question  of  her  son's 
legitimacy,  that  he  was  bom  eleven  or 
twelve  years  before  her  marriage,  and 
that  hia  father's  name  was  Docherty,  and 
not  the  man  she  subsequently  married. 
Janes's  Estate,  147  P.  S.  627. 

7.  A  finding  of  the  orphans'  court  that 
a  petitioner  is  not  a  legitimate  son  of  de- 
cedent on  the  ground  that  the  claim  was 
not  sustained  by  the  evidence,  will  not  be 
overruled  by  the  supreme  court  except  for 
clear  error.  Kates's  Estate,  148  P.  S.  471 ; 
affirming  s.  c.  9  C.  C.  569. 

&  In  an  issue  involving  the  legitimacy 
of  o&pring,  admissions  hy  one  of  the 
parties  that  a  marriage  had  taken  place, 
▼hen,  in  fact,  no  marriage  had  been  con- 
tracted, while  greatly  weakening  the  force 


of  subsequent  admissions,  will  not  have 
the  effect  of  excluding  them  altogether. 
Drinkhouse?s  Estate,  151  P.  S.  294 ;  aflten- 
ing  8.  0. 11  C.  C.  144. 

9.  Where  an  estate  is  claimed  by  first 
cousins  of  a  decedent,  and  also  by  persona 
claiming  as  children  of  his  half  brother 
whose  legitimacy  is  denied,  there  is  a 
presumption  of  marriage  and  legitimacy, 
and  this  presumption  is  strengthened  by 
lapse  of  time  and  cannot  be  overcome  after 
ninety  years,  except  by  strong,  direct  and 
satisfactory  proof.  Pickens's  Estate,  163 
P.  S.  14. 


n.  Bights  of  bastards. 

10.  A  legitimate  son  of  the  same 
mother  cannot  inherit  from  an  illegiti- 
mate brother.  Kennedy's  Estate,  47  L. 
1.624;  s.  0.  8  Lane.  197. 

U.  Under  the  act  8  April  1833,  sec.  17 
(Brightly's  Purdon  1072),  an  illegitimate 
child  has  no  right  to  inherit  from  his 
uncle  by  representation  through  his 
mother.    Bees's  Estate,  166  P.  S.  498. 

12.  Under  the  act  27  April  1855 
(Brightly's  Purdon  1055)  a  non-resident 
illegitimate  child  is  entitied  to  inherit 
from  its  mother.  Waesch's  Estate,  166 
P.  S.  204;  affirming  s.  o.  14  C.  C.  387. 

13.  Where  a  will  devised  property  to 
be  equally  divided  among  the  testator's 
(diildren,  "  the  issue  of  a  deceased  child, 
if  living,  to  take  its  parent's  share  " ;  it 
was  held,  that  the  word  "  issue  "  included 
illegitimate  children,  and  that  an  illegiti- 
mate son  of  the  testator's  deceased 
daughter  was  entitled  to  share  in  the 
distribution.    Leedom's  Estate,  4  DeL  418. 

See  Descbnt. 


m.  Support  of  bastards. 

14.  An  agreement  to  pay  to  the  mother 
of  an  illegitimate  child  a  stipulated  sum 
for  its  maintenance  is  a  valid  contract; 
and  this,  though  it  disoloees  on  its  face 
that  it  is  executed  to  stifle  a  prosecution 
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for  bastardy.  Rohrheimer  v.  Winters,  126 
P.  S.  253. 

15.  The  moral  obligation  which  rests 
upon  a  parent  to  provide  for  a  bastard 
child  is  a  sufficient  consideration  to  sup- 
port a  trust  declared  for  such  child; 
where  a  parent  addressed  a  letter  to  an 
illegitimate  child  asserting  that  certain 
premises  had  been  bought  by  him  for  the 
use  and  benefit  of  the  child  to  be  held  in 
trust  for  such  purposes  as  long  as  desir- 
able, and  a  request  to  the  child  to  accept 
as  a  token  of  his  affection,  together  with 
a  provision  for  a  reversion  to  the  father 
in  case  the  child  should  die  before  him 
without  issue,  and  such  letter  was  de- 
livered to  the  child's  mother  for  the 
child ;  it  was  hdd  to  be  a  perfect  declara- 
tion of  trust  and  enforceable  against  the 
heirs  or  devisees  of  the  father  who  had 
taken  possession  of  the  premises  after 
his  death.  K—  X—  v.  A—  Y—,  34 
W.  N.  C.  146. 

See  Chimin AL  Law,  XXXVI. 


BAWDY-HOUSES. 


Cbiminai.  Law,  LIV. 


BENEFICIAL  SOCIETIES. 

See   COKPOBATION. 

I.  Organization. 

II.  Constitution  and  by-laws. 

III.  Officers. 

rV.  Membership. 

V.  Of  the  certificate. 

VI.  Benefits. 

VII.  Actions  for  benefits. 

Vni.  Beneficiaries. 

IX.  Change  of  beneficiary. 

X.  Proof  of  loss. 

XL  Forfeiture. 

Xn.  Dissolution  and  insolTenoy. 


I.  Organization. 

1.  A  corporation  will  be  chartered  for 
the  purpose  of  maintaining  a  society  for 
beneficial  or  protective  purposes  to  its 
members  from  fimds  collected  therein, 
said  funds  to  be  used  in  assistii^  the 
members  in  times  of  sickness  or  disability, 
and  aiding  their  families  in  case  of  death; 
and  this,  although  the  subscribers  are 
composed  entirely  of  married  women. 
First  Independent  Ladies'  Aid  Society,  40 
P.  L.  J.  105. 

2.  Where  the  constitution  of  an  asso- 
ciation provided  that  its  funds  derived 
solely  from  stated  payments  by  its  mem- 
bers, should  be  applied  first  to  the  pay- 
ment of  expenses  and  sick  and  accident 
benefits,  and  second  to  the  retirement  in 
rotation  of  membership  certificates;  it 
was  held,  that  the  association  was  not  a 
beneficial  association,  and  the  court  of 
common  pleas  had  no  authority  to  incor- 
porate it.  National  Ertdovoment  Co.,  142 
P.  S.  450. 

3.  A  majority  of  the  members  of  a 
subordinate  division  of  a  beneficial  asso- 
ciation cannot  carry  the  division  and  its 
property  over  to  another  association 
against  the  will  of  the  minority.  Ocrman 
V.  O'Connor,  165  P.  S.  239. 

4.  Upon  the  union  in  1882  between  the 
Ancient  York  Masons  and  the  Free  and 
Accepted  Masons,  real  estate  held  in  trust 
for  certain  lodges  of  the  former  vested  in 
the  Most  Worshipful  Grand  Lodge  of 
Free  and  Accepted  Masons  formed  by  the 
union,  and  in  the  lodges  benefited  by 
the  trust.  Woolford^s  Appeal,  126  P.  S. 
47. 

5.  On  the  subject  of  benevolent  soci- 
eties and  rights  of  subordinate  bodies,  see 
brief  of  authorities  in  the  notes  to  Good- 
man V.  Jedidjah  Lodge,  9  Atlan.  19,  and 
Manedy  v.  Knights  of  Birmingham,  Ibid. 
44. 


n.  Constitution  and  by-laws. 

6.  The  constitution  is  the  fundamental 
law  of  a  beneficial  society,  and  any  by- 
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law  in  conflict  with  the  constitution  must 
yield  to  the  latter.  Sfierry  v.  Plasterers' 
Union,  139  P.  S.  470. 

7.  Where  a  beneficial  society  has  be- 
come liable  for  and  paid  weekly  benefits 
to  a  member  at  a  rate  fixed  by  its  char- 
ter, it  cannot  subsequently  by  an  amend- 
ment to  its  by-laws  reduce  the  amount  of 
the  benefits  or  take  away  the  same 
entirely.  Becker  v.  Berlin  Beneficial 
Society,  144  S.  P.  232;  s.  c.  6  York 
75. 

a  Upon  the  incorporation  of  a  mutual 
aid  society,  the  incorporators  have  no 
light  to  adopt  a  by-law  giving  to  them- 
selves as  officers  the  right  to  fill  all 
vacancies  in  the  board  of  directors  and 
other  offices  and  to  fix  their  own  sal- 
aries, but  where  it  appeared  that  such 
action  had  been  rescinded,  the  court 
refused  to  remove  the  officers  or  to  close 
the  business  of  the  corporation.  Comm'th 
V.  United  Brethren  Mut.  Aid  Society,  16 
C.  C.  145. 

9.  A  change  in  the  constitution  of  a 
beneficial  association  does  not  affect 
those  who  were  members  before  such 
change  took  place.  Penn  Mutual  Belief 
Ass'n  V.  Patterson,  1  York  6. 

10.  The  act  11  May  1881  (Brightly's 
Purdon  1046)  excluding  the  constitution 
and  by-laws  of  life  and  fire  insurance 
companies  as  evidence  unless  attached 
to  the  policy,  does  not  apply  to  an 
action  upon  a  benefit  certificate  in  a 
beneficial  society.  Beatty  v.  Supreme 
Commandry  United  Order  of  Golden 
Cross,  164  P.  S.  484;  Donlevy  v.  Shield 
of  Honor,  11  C.  C.  477 ;  Espy  v.  Ameri- 
ean  Legion  of  Honor,  7  Kulp  134. 

XL.  The  act  11  May  1881  (Brightly's 
Purdon  1046),  which  requires  the  ap- 
plication for  insurance  to  be  attached 
to  the  policy  before  it  can  be  received 
in  evidence,  does  not  apply  to  a  certifi- 
cate of  membership  in  a  beneficial  as- 
sociation. Dickinson  v.  Ancient  Order 
of  United  Workmen,  159  P.  S.  268; 
Johnson  V.  PkUaddphia  &  Beading  R.  R. 
Co.,  163  P.  S.  127 ;  LUhgow  v.  Knights 
of  the  Maccabees,  166  P.  S.  292. 


m.  Officers. 

12.  The  surety  upon  the  bond  of  the 
treasurer  of  an  Odd  Fellows'  lodge  is  liable 
for  the  balance  in  his  hands  at  the  end  of 
his  term ;  and  this,  though  the  treaavurer 
be  re-elected  and,  continvung  to  have  cus- 
tody of  the  funds  without  giving  new 
bond,  embezzle  the  money  afterward. 
Black  V.  Oblender,  136  P.  S.  626. 

13.  Under  the  act  28  April  1876 
(Brightly's  Purdon  219)  it  was  held,  that 
a  committee  were  not  personally  liable 
upon  a  contract  made  by  them  on  behalf 
of  the  association,  said  contract  having 
been  authorized  at  a  regular  meeting  of 
the  association  and  subsequently  ratified 
at  another  meeting ;  that  act  contemplates 
all  liabilities  which  are  made  payable  out 
of  the  treasury  of  the  association.  Pain 
V.  Sample,  168  P.  S.  428. 


IV.  Membership. 

14.  Where  a  member  of  an  unincorpo- 
rated beneficial  association  of  barbers 
was  expelled  and  a  bill  was  filed  for  his 
reinstatement,  alleging  that  the  expul- 
sion was  because  the  plaintiff  had  caused 
the  arrest  of  certain  other  members  for 
violating  the  Simday  law;  it  was  held, 
that  it  was  not  necessary  that  the  bill 
should  further  allege  that  the  expulsion 
was  illegal.  Manning  v.  Klein,  11  C.  C. 
626.    See  s.  c.  4  Dist.  Rep.  699. 


V.  Of  the  certificate. 

15.  A  "beneficial  association"  has  no 
authority  to  issue  contracts  of  insurance, 
and  upon  quo  warranto  it  will  be  enjoined 
by  the  commonwealth  from  so  doing. 
Ccmim'th  v.  Equitable  Beneficial  Assodor 
tion,  137  P.  S.  412;  s.  c.  26  W.  N.  C.  347. 
See  Northwestern  M.  A.  Aatfn  v.  Jones, 
154  P.  S.  99. 
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VI.  Benefits. 

16.  Where  the  constitution  and  by- 
laws of  a  relief  association  provide  tiiat  a 
member  shall  receive  no  benefits  until  he 
executes  a  release  to  his  employer,  a  rail- 
road company,  of  all  damages,  the  execu- 
tion of  such  a  release  is  a  bar  to  an  action 
s^ainst  the  railroad  company.  Oraft  v. 
Baltimore  &  Ohio  Railroad  Co.,  8  Atlan. 
206. 

17.  A  member  not  being  entitled  to 
benefits  until  after  twelve  months'  mem- 
bership, if  he  becomes  insane  prior  to 
that  time,  he  does  not  become  entitled  to 
benefits  after  its  expiration.  An  insane 
member  is  not  one  in  good  standing. 
McCxdlotigh  V.  Expressmen's  Association, 
133  P.  S.  142. 

la  "Where  the  constitution  provided 
that  a  member  should  be  entitled  to  fu- 
neral expenses  "provided  that  he  has  been 
a  member  six  months  and  not  more  than 
three  months'  dues  in  arrears  at  the  time 
of  his  death,"  and  a  member  was  in  ar- 
rears for  May,  June  and  July,  and  died 
on  August  1,  the  dues  for  August  being 
payable  on  August  2 ;  it  was  Jield,  that  at 
the  time  of  his  death  he  was  not  more 
than  three  months  in  arrears.  Sherry  v. 
Plasterer^  Union,  139  P.  S.  470. 

19.  Where  the  chief  oflBcer  of  a  sub- 
ordinate lodge  received  from  the  relief 
fund  the  benefits  due  to  the  widow  of  a 
deceased  member  of  the  lodge,  and  such 
of&cer  absconded  with  the  money ;  it  was 
?ield,  that  the  lodge  was  bound  to  make 
good  the  benefit  to  the  person  entitled  to 
receive  it.  Fisher  v.  Olive  Branch  Lodge, 
152  P.  S.  449. 

20.  Where  a  railroad  company  has  con- 
tributed to  the  funds  of  a  relief  association 
composed  of  its  employees,  an  agreement 
by  a  member  of  the  association,  that  the 
acceptance  of  benefits  from  the  relief 
fund  shall  operate  as  a  release  from  all 
claims  for  damages  Jigainst  the  company, 
is  not  contrary  to  public  policy,  and  does 
not  violate  the  rule,  that  a  common  car- 
rier cannot  make  a  valid  contract  against 
his  own  negligence.    Johnson  v.  Philadel- 


phia &  Reading  R.  R.  Co.,  163  P.  S.  127; 
afiSrming  s.  c.  2  Dist.  Bep.  229.  Ringle  v. 
Pennsylvania  R.  R.  Co.,  164  P.  S.  529. 

21.  Where  it  is  provided  that  members 
shall  not  be  entitled  to  sick  or  funeral 
benefits  within  five  weeks  from  reinstate- 
ment, and  a  reinstated  member  dies  with- 
in that  time,  there  can  be  no  recovery. 
SimTos  V.  Baltimore  Mutual  Aid  Society, 
15  C.  C.  642. 

22.  Where  the  constitution  of  a  benefi- 
cial society  provided  that  those  persons 
who  were  legally  entitled  to  receive  the 
funeral  benefit  should  notify  the  society 
of  the  death ;  it  was  hdd,  that  the  executor 
was  entitled  to  receive  out  of  the  benefits 
an  amount  sufficient  to  pay  the  funeral  ex- 
penses. Odsen  v.  Schiller  Death  Benefidal 
Society,  9  Lane.  113.  In  such  a  case  the 
beneficiary  could  not  subsequently  recover 
from  the  decedent's  estate  the  amount  of 
such  fimeral  expenses,  on  the  ground  that 
the  decedent's  estate  was  primarily  liable 
therefor;  the  doctrine  of  subrogation 
does  not  apply.  Schanbd's  Estate,  12 
Lane.  166. 

23.  A  member  not  beneficial  when  taken 
sick  cannot  become  so  during  such  sickness 
by  paying  his  arrearages.  Scanlan  v.  St. 
Matthew's  Catholic  Beneficial  Society,  5 
Montg.  180. 

24.  Where  the  constitution  provides 
that  a  member  shall  be  entitled  to  bene- 
fits "  provided  that  he  is  not  more  than 
three  months  in  arrears,"  it  means  three 
months'  dues,  not  three  months  in  ar- 
rears for  any  amount  Scanlan  v.  St. 
Mattheto's  Catholic  Beneficial  Society,  B 
Montg.  180. 

25.  A  provision  in  the  by-laws  of  a  bene- 
ficial society,  allowing  benefits  in  case  of 
sickness,  extends  to  cases  of  bodily  injury. 
Wegner  v.  Deutcher  Knmken  Unterstvt- 
zungs  Verein,  4  Northam.  154. 

26.  Where  the  makers  of  the  t^-law* 
of  a  beneficial  society  kept  sick  benefit* 
and  funeral  benefits  separate  and  apart ; 
it  was  hdd,  that  the  provisions  as  to  sick 
benefits  would  not  operate  to  forfeit  fu- 
neral benefits.  Owens  v.  TarMma  Comii' 
ca,  1  Lack.  L.  N.  163. 
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YIL  Actions  for  benefits. 

27.  In  an  action  by  a  widow  for  a  death 
benefit,  the  defence  that  the  deceased  mem- 
ber of  the  association  was  not  in  good  stand- 
ing may  be  sustained  by  parol  testimony, 
where  the  minutes  show  a  motion  to  sus- 
pend, but  do  not  show  what  action  was 
taken  on  the  motion ;  and,  in  such  a  case, 
members  of  the  association  are  competent 
Titnesses  to  show  that  the  -husband  was 
sot  in  good  standing  as  a  member  at  the 
time  of  his  death.  HamUl  v.  Supreme 
OymeU  of  Boyal  Arcanum,  162  P.  S. 
537. 

2&  In  an  action  for  a  death  benefit,  it 
is  not  competent  evidence,  that  it  was 
eostomary  to  reinstate  defaulting  mem- 
bers of  the  beneficial  association  upon 
payment  of  their  arrears.  Dideinaon  v. 
Axunt  Order  of  United  Workmen,  169 
P.  S.  258. 

39.  In  an  action  on  a  bond  given  to  hold 
the  obUgee  harmless  from  loss  or  damage 
by  a  marriage  insurance  company  failing 
to  pay  him  certain  benefits ;  it  was  hdd, 
tbat  the  validity  of  the  society's  charter 
and  the  alleged  illegality  of  the  business 
that  was  transacted  by  it  could  not  be 
determined.  Hasdnger  v.  Ammon,  160 
P.  S.  245. 

ao.  Upon  an  interpleader  between 
daimants  to  a  benefit  paid  into  court  by 
1  beneficial  association,  the  costs  of  the 
wbole  litigation  will  be  taken  out  of  the 
ftmd,  and  the  balance  awarded  to  the  right- 
Melaimaot  Northwestern  Maaonic  Aid 
Apfn  V.  Marshall,  10  C.  C.  270. 

&■  In  a  suit  for  sick  benefits,  if  the 
■laster  finds  that  the  claimant  did  not 
wceive  a  fair  hearing  in  the  tribunals  of 
fte  order,  the  costs  are  properly  put  upon 
the  defendants,  though  the  finding  be  in 
flwir  favor.  Ta^r  v.  Knights  of  Pytkias, 
4I>eL153. 

3a.  Where  a  certificate  of  membership 
nrtitled  a  wife,  her  heirs  and  assigns, 
aJnety  days  after  proof  of  death,  to  three 
^onsand  dollars;  it  was  fidd,  that  the 
life's  assignee  might  maintain  an  action 
tfeoreuant  on  the  certificate.     Quickelv. 


Prudential  Mutual  Aid  Society,  3  York 
160. 

33.  A  member  of  a  benefit  society,  for 
a  wrong  done  him  as  such  member,  must 
resort  to  the  tribxmals  of  the  society, 
whose  judgment,  when  resulting  fairly 
from  the  rules,  is  final.  McAlees  v.  Order 
oflrvn.  Hall,  13  Atlan.  766. 

34.  Where  the  holder  of  a  death  bene- 
fit is  not  a  member  of  the  society,  he  is 
not  affected  by  a  provision  of  the  consti- 
tution by  which  redress  for  wrong  is 
limited  in  the  case  of  members  to  the 
tribimals  of  the  society.  Dobson  v. 
Hall,  11  C.  C.  632 ;  s.  o.  30  W.  N.  C. 
305. 

35.  Where  a  stipulation  assented  to  by 
a  member  of  a  beneficial  society  provides 
that  benefits  shall  be  paid  to  beneficia- 
ries only  upon  execution  by  them  of  a  re- 
lease of  all  claims  against  a  contributor 
to  the  benefit  fund,  the  execution  of  such 
release  becomes  a  condition  precedent  to 
payment,  and  where  such  condition  is  to 
be  performed  by  a  defendant  personally, 
it  cannot  be  performed  by  a  judgment 
creditor  of  such  defendant  who  has  at- 
tached the  sum  which  would  be  payable 
to  the  defendant  upon  his  performance  of 
the  condition.  Kinaloe  v.  Davis,  167  P. 
S.  619;  8.  0.36  W.N.  C.  258. 


Vm.  Beneficiaries. 

36.  If  a  death  benefit  be  payable  to 
decedent's  wife,  the  amount  cannot  be 
recovered  by  the  administrator  of  the 
deceased  member.  McNeil  v.  Golden 
Cross,  131  P.  S.  339.  See  Beatty's  Ap- 
peal, 122  Ibid.  428. 

37.  Wbere  a  husband  designated  his 
wife  as  beneficiary,  and  they  subse- 
quently executed  articles  of  separation; 
it  was  held,  that  the  death  benefits  went 
to  the  wife  notwithstanding  an  attempted 
transfer  by  assignment  and  will.  Jinks 
V.  Banner  Lodge,  139  P.  S.  414 ;  affirming 
s.  c.  37  P.  L.  J.  446. 

38.  Where,  under  a  benefit  certificate 
issued  under  the  laws  of  Illinois,  the  ben- 
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efits  were  to  be  paid  to  the  devisees  of 
the  member,  or  if  no  wUl,  then  to  his 
heirs  at  law,  and  a  member  died  without 
children  and  left  a  wUl  by  which  he 
appointed  an  executor  but  made  no 
specific  bequest  of  the  benefits;  it  was 
hdd,  that  the  executor  was  not  a  devisee 
within  the  meaning  of  the  certificate, 
but  that  the  fund  was  properly  dis- 
tributable under  the  intestate  laws  of 
the  State  of  Pennsylvania,  which  was 
the  testator's  domicil.  Northwestern 
Masonic  Aid  As^n  v.  Jones,  154  P.  S. 
99. 

39.  "Where  the  money,  with  which  the 
assured  paid  the  premiums,  was  furnished 
by  the  beneficiary,  who  had  no  insurable 
interest  in  the  life  of  the  insured,  but  the 
evidence  was  conflicting  as  to  whether  the 
money  was  furnished  for  that  express 
purpose ;  it  was  held,  in  an  action  to  de- 
termine the  ownership  of  the  proceeds, 
between  the  executor  and  the  beneficiary, 
that  the  case  was  for  the  jviry.  Chidester 
V.  Yard,  155  P.  S.  483. 

40.  Where  the  by-laws  provided  that 
any  member  might  make  a  new  direction 
as  to  the  payment  of  his  benefit  certifi- 
cates, and  there  was  no  provision  that 
the  beneficiary  should  be  his  widow  or 
children,  and  a  member  named  as  bene- 
ficiary a  person  who  was  not  related  to 
him,  and  who  was  not  a  creditor,  and  the 
member  paid  the  assessments;  it  was 
held,  that  the  association  was  bound  to 
pay  the  benefits  to  the  beneficiary  named. 
MvMerick  v.  Ancient  Order  of  United 
Workmen,  155  P.  S.  505. 

41.  Under  the  laws  of  the  Order  of 
United  Workmen,  the  members  have  no 
individual  right  in  the  insurance  fund, 
and  upon  their  death  their  administrators 
are  not  entitled  to  the  insurance.  So,  if 
a  single  member  names  his  mother  as 
beneficiary,  and  she  dies  before  him,  and 
the  member  marries  and  dies  leaving  a 
widow,  and  without  changing  the  bene- 
ficiary, the  widow  and  not  the  estate  of 
the  mother  is  entitled  to  the  insurance. 
Arthars  v.  Baird,  8  C.  C.  67. 

42.  The  same  rule  applies  under  the 


charter  of  the  Knights  of  Birmingham. 
Arthars  v.  Baird,  8  C.  C.  71. 

43.  A  fund  created  by  the  contributions 
of  the  members  and  payable  to  the  neit 
of  kin  of  a  deceased  member  of  the  bene- 
ficial association,  is  not  subject  to  the 
debts  of  the  member  and  should  not  be 
paid  to  his  administrator,  but  should  be 
distributed  directly  to  the  next  of  kin, 
and  where  an  administrator  received  such 
a  fund  and  charges  himself  with  it  in  his 
account,  it  will  be  awarded  to  the  persons 
so  entitled.     Zinn's  Estate,  14  C.  C.  33. 

44.  Where  the  constitution  of  a  bene- 
ficial society  provided  that  in  case  of  the 
death  of  all  the  beneficiaries  before  the 
death  of  the  member,  and  if  no  other  dis- 
position be  made,  the  benefits  should  be 
paid  to  the  heirs  of  the  deceased  member, 
and  a  certificate  was  issued  in  which  the 
member's  wife  was  named  as  beneficiary, 
and  the  wife  died  leaving  collateral  heirs 
but  no  issue,  and  subsequently  the  mem- 
ber died  leaving  collateral  heirs  but  no 
issue,  and  having  made  no  change  as  to 
the  beneficiary,  it  was  held,  that  the  heirs 
of  the  member  were  entitled  to  the  fund. 
Espy  V.  American  Legion  of  Honor,  7 
Kulp  134. 

45.  Where  a  benefit  certificate  was  pay- 
able to  the  member  in  case  of  total  dis- 
ability or  on  his  death  to  his  niece,  and 
the  latter  died  after  the  date  of  the  policy 
\>ut  before  the  death  of  the  insured;  it 
was  held,  that  the  first  contingency  not 
having  arisen,  the  proceeds  passed  to  the 
administrator  of  the  estate  of  the  insured. 
Gray's  Estate,  42  P.  L.  J.  219. 

46.  Where  the  constitution  provides 
that  the  money  due  upon  the  death  of  a 
member  shall  be  paid  to  his  widow  or 
children,  the  widow,  if  any,  is  first  enti- 
tled ;  the  children  are  only  entitled  where 
there  is  no  widow.  Penn  Mutual  Relief 
As^n  V.  Patterson,  1  York  5. 

47.  Where  the  object  of  a  mutual  relief 
association  is  a  cash  payment  to  the  fam- 
ily of  the  deceased,  such  payment  is  for 
the  benefit  of  his  family,  and  is  not  sub- 
ject to  the  payment  of  his  debts;  and 
this,  though  the  certificate  be  filled  up  in 
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the  name  of  the  insured.    Penn  Muttiai 
Belief  As^n  v.  Patterson,  1  York  6. 

4&  Where  the  by-laws  of  a  beneficial 
association  provide  for  a  fund  for  the 
relief  of  the  widows  and  orphans  of  its 
members,  the  words  "  heirs  and  legal  rep- 
resentatives "  used  therein,  and  in  the 
certificate  of  insurance  will  be  construed 
to  mean  "children."  Meyer's  Estate,  4 
York  166. 

IX.  Change  of  beneficiary. 

49.  Where  the  constitution  and  by- 
laws authorized  a  member  to  change  the 
beneficiary  only  by  the  surrender  of  the 
certificate,  the  issuance  of  a  new  certifi- 
cate and  an  entry  thereof  on  the  records ; 
it  was  held,  that  a  mere  indorsement  on 
the  certificate  of  an  order  to  pay  to  a 
third  person  would  not  entitle  the  payee 
to  receive  the  amount  from  the  associa- 
tion. JmA»  V.  Banner  Lodge,  139  P.  S. 
414 ;  affirming  s.  c.  37  P.  L.  J.  446. 

50.  Where  a  member  had  power  to 
change  the  beneficiary,  who  was  his  wife, 
and  he  obtained  the  certificate  without 
her  knowledge,  and  surrendered  it  and 
took  out  a  new  one  with  his  mother 
named  as  beneficiary;  it  was  hdd,  that 
the  wife  could  not  recover.  Beatty  v. 
Supreme  Commandry  United  Order  of 
Golden  Cross,  164  P.  S.  484. 

51.  Where  a  beneficial  association  pro- 
vided for  changes  in  the  beneficiaries  by 
the  members  only,  and  confined  the  class 
of  beneficiaries  to  the  widows,  orphans 
and  devisees  of  deceased  members;  it 
was  held,  that  an  assignment  of  such  a 
certificate  made  by  the  beneficiary  in  the 
lifetime  of  the  member,  and  in  favor  of 
one  who  was  not  of  the  specified  classes, 
was  void.  Northwestern  Masonic  Aid 
Aat^n  V.  Marshall,  10  C.  C.  270. 

52.  Where  the  holder  of  a  beneficiary 
policy  gave  instructions  to  change  his 
beneficiary,  and  endorsed  such  change  on 
the  certificate,  and  it  then  became  the 
duty  of  the  lodge  to  issue  a  new  certifi- 
cate, but  the  lodge  declined  to  approve 
the  change  and  did  not  issue  a  new  cer- 


tificate ;  it  was  held,  on  the  death  of  the 
member,  that  the  lodge  had  no  discretion, 
and  that  the  new  beneficiaries  were  en- 
titled to  the  fund.  Scholl  v.  Sadoury,  42 
P.  L.  J.  43. 

53.  As  to  the  right  of  a  member  to 
change  the  beneficiary  named  in  his 
policy,  see  note  to  Knights  of  Honor  v. 
Watson,  16  Atlan.  125. 

X.  Proof  of  loss. 

54.  A  beneficial  association  should 
promptly  notify  the  assured  of  any  de- 
fect in  the  proof  of  loss;  otherwise  it 
will  be  presumed  that  the  association  has 
waived  the  defect  Stambler  v.  Order  of 
Pente,  159  P.  S.  492. 

XI.  Forfeiture. 

55.  Whether  the  delay  of  ten  days  of 
a  mutual  aid  society  in  refunding  an 
assessment  paid  to  an  agent,  amounted  to 
a  waiver  of  a  previous  forfeiture,  was 
properly  left  to  the  jury.  United  Breth- 
ren Mat.  Aid  Society  v.  Schwartz,  13 
Atlan.  769. 

56.  Where  the  by-laws  of  an  Odd 
Fellows'  lodge  provided  that  benefits 
should  not  be  allowed  to  members  re- 
siding within  visiting  limits  of  the  lodge 
until  after  they  had  been  reported  sick 
or  disabled  to  the  lodge  or  to  the  relief 
committee,  and  that  a  member  who  refused 
to  apply  for  benefits  unless  prevented  by 
unavoidable  circumstances  should  forfeit 
his  claim  thereto,  and  the  plaintiff's  dece- 
dent resided  within  visiting  limits  and 
was  totally  disabled  by  paralysis,  but 
when  visited  by  the  committee  several 
years  before  his  death,  he  declined  to 
be  reported  as  sick;  it  was  ?ield,  that 
his  administratrix  was  not  entitled  to 
recover.  Lucas  v.  Thompson,  146  P.  S. 
315. 

57.  Where  the  certificate  of  a  benefi- 
cial association  provides  that  a  failure 
to  pay  any  assessment  within  a  certain 
time  shall  render  it  null  and  void,  time 
is  of  the  essence  of  the  contract  and  a 
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failure  to  pay  witliin  the  designated 
time  will  render  the  certificate  void. 
Dickinson  v.  Ancient  Order  of  United 
Workmen,  169  P.  S.  258. 

58.  Where  it  is  provided  that  members 
■will  not  be  allowed  to  pay  back  dues 
when  sick  or  when  disabled  by  accident, 
and  the  association  receives  the  money 
from  such  sick  or  disabled  member,  such 
receipt  will  be  held  to  amount  to  a 
waiver  of  the  provision;  so,  when  a 
beneficial  association  does  not  insist  on 
the  medical  examination  necessary  for 
reinstatement,  such  provision  will  also 
be  held  to  have  been  waived.  Simms  v. 
SaUimore  Mutual  Aid  Society,  15  C.  C. 
642. 

59.  The  constitution  of  a  beneficial 
association  providing  that  any  member 
neglecting  to  make  certain  payments 
"  after  thirty  days'  notice  "  should  cease 
to  be  a  member,  the  time  of  such  notice 
must  be  calculated  from  its  actual  receipt, 
not  from  its  date.  Taggart  v.  Phomix 
Mutual  Relief  Association,  4  Del.  217. 

60.  In  an  action  against  a  grand  lodge 
upon  an  endowment  fund  certificate  pay- 
able on  the  death  of  a  member's  wife, 
where  the  grand  lodge  claimed  that  the 
rights  of  the  members  of  the  subordinate 
lodge  had  been  forfeited  by  reason  of  the 
subordinate  lodge  not  having  paid  certain 
assessments;  it  was  hdd,  that  a  claim 
upon  the  endowment  fund  by  any  mem- 
ber of  the  subordinate  lodge  could  only 
be  forfeited  by  a  strict  observance  on 
the  part  of  the  grand  lodge  of  the 
methods  of  forfeiture  and  suspension  of 
the  subordinate  lodge  pointed  out  in  the 
constitution.  Young  v.  Sons  of  Progress, 
34  W.  N.  C.  100. 

Xn.  Dissolution  and  insolvency. 

a.  Where  the  certificates  of  a  bene- 
ficial association  ran  for  twenty-eight 
years,  and  at  the  end  of  each  period  of 
three  and  one-half  years  a  member  was  en- 
titled to  receive  a  sum  not  exceeding  one- 
eighth  of  the  amount  of  the  certificate; 
it  was  held,  upon  the  adjudication  of  the 


accovmt'  of  its  assignee  for  creditors,  that 
members  whose  certificates  were  more 
than  three  and  one-half  years  old  had  no 
preference  on  distribution  over  the  other 
certificate  holders.  Fraternal  Ouardiantf 
Assigned  Estate,  159  P.  S.  594. 

62.  Upon  a»bill  to  avoid  an  assignment 
of  a  beneficial  association  for  creditors, 
where  the  supreme  court  found  the  evi- 
dence so  conflicting  and  the  confusion 
so  great,  it  was  decreed  that  the  whole 
matter  should  remain  in  statu  quo  until 
the  next  meeting  of  the  supreme  lodge, 
when  new  ofBcers  could  be  regularly 
elected  by  the  body  which  was  acknowl- 
edged by  both  parties  to  be  the  rightful 
governing  head  of  the  order.  Order  of 
Sdon  V.  Folsom,  161  P.  S.  225.  See 
Comm'th  V.  Order  of  Sdon,  166  P.  S.  33. 

63.  In  a  controversy  between  contend- 
ing factions  of  a  beneficial  association, 
where  the  supreme  court  decreed  that 
matters  should  remain  in  statu  quo  until 
the  next  session  of  the  supreme  lodge,  it 
was  not  violative  of  such  decree  for  the 
commonwealth  in  the  meantime  to  insti- 
tute proceedings  of  quo  warranto  and  ob- 
tain a  judgment  of  ouster  against  the 
corporation ;  and  where  the  supreme  lodge 
accepts  such  a  decree  as  final,  and  adjourns 
sine  die,  the  minority  party  has  no  stand- 
ing to  appeal  from  the  judgment  of  ouster. 
Comm'th  v.  Order  of  Sdon,  166  P.  S.  33. 

64.  Where  the  agent  of  a  short  term 
order  had  paid  back  money  received  for 
dues  after  he  had  notice  that  the  order 
had  made  an  assigiunent  for  creditors ;  it 
was  hdd,  that  he  might  be  compelled  to 
pay  the  same  amount  to  the  assignee. 
Active  Workers  v.  Sanders,  28  W.  N.  C. 
821. 

65.  Where  members  of  a  beneficial 
association  anticipate  the  payment  of 
their  dues,  the  officer  receiving  them 
should  pay  them  into  the  treasury,  and 
upon  his  doing  so,  he  incurs  no  responsi- 
bility to  the  members  from  whom  he  re- 
ceived them  in  case  of  the  insolvency  of 
the  association  before  the  time  at  -which 
the  dues  mature;  any  eqvdty  for  theii 
return  must  be  asserted  on  the  settlement 
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of  the  account  of  the  assignee.  •  Oarrett 
T.  Chiarantee  Trust  &  Safe  Deposit  Co., 
29  W.  N.  C.  33. 

BEKEFITS. 

See  BsiTEiriciAi.   Societies  :  Bobottsbs  : 
MuiriciPAi.  luPBOTEJisNTS:  Kahsoad 

COUPANIES. 

BETTING. 

See  Gahblino. 

BICYCLES. 

1.  Biding  a  bicycle  upon  a  sidewalk  is 
an  offence  within  the  act  7  May  1889, 
sec.  3  (Brightly's  Purdon  1890),  providing 
for  the  summary  conviction  of  any  person 
wilfully  and  maliciously  riding  or  driving 
any  horse  or  any  other  animal  upon  a 
sidewalk.  Comm'th  v.  Forrest,  170  P.  S. 
40 ;  reversing  s.  c.  3  Dist.  Rep.  797. 

2.  Bicycles  are  subject  to  the  payment 
of  toll  as  two-wheeled  carriages.  Geiger 
y.  Perkiomen  &  Beading  Turnpike  Road, 
167  P.  S.  682;  s.  o.  36  W.  N.  C.  233; 
reversing  s.  o.  11  Montg.  25. 

3.  It  is  not  negligence  for  a  wheelman 
to  leave  his  bicycle  on  the  side  of  a 
highway  whilst  calling  upon  an  abutting 
owner  and  one  who  negligently  injures  it 
is  liable  therefor.  Lacey  v.  Winn,  3  Dist. 
Eep.  811 ;  s.  c.  4  Dist.  Eep.  409. 

BIDS  AND  PROPOSALS. 

See  MtJiaciPAi.  Corporations. 

BIGAMY. 

See  GsiMmAL  Law,  LVIL 

BILLS  OF  EXCEPTION. 

See  Appeal  and  Ebbob. 

BILLS  OF  EXCHANGE. 

See  Alteration:  Banks:  Evidence, 
XLIV.  :  Pbohissobt  Notes. 

I.  Effect  of  a  bill  of  ezohaage. 
n.  Bights  of  the  drawee. 
m.   Indorsement. 
rV.  Acceptance. 

V.  Protest 
YL  Actions  on  bills. 
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I.  Effect  of  a  bill  of  exchange. 

1.  An  ordinary  bill  of  exchange  or 
draft  drawn  generally  and  not  upon  any 
particular  fund,  does  not,  whether  ac- 
cepted or  not  by  the  drawee,  operate  as 
an  equitable  assignment  Comm'th  v. 
American  Life  Ins.  Co.,  162  P.  S.  686. 

n.  Rights  of  the  drawee. 

2.  Where  an  order  for  the  payment 
of  money  was  made  payable  by  the 
drawer  out  of  "  the  fourth  payment  due 
me";  it  was  held,  to  give  notice  of  a 
contract,  and  that  the  drawee  was  bound 
to  inquire  as  to  the  terms  thereof.  Cooke 
V.  Midvale  Steel  Co.,  3  Dist  Rep.  29. 

m.  Indorsement. 

3.  An  order  on  a  savings  bank  pay- 
able nine  weeks  from  date  to  the  order 
of  the  payee,  with  the  following  words 
printed  on  it,  "Return  notice  ticket 
with  this  order."  "Deposit  book  must 
be  at  bank  before  money  can  be  paid," 
is  not  a  negotiable  instrument.  Iron 
CUy  Nat.  Bank  v.  McCord,  139  P.  S.  52; 
8.  c.  27  W.  N.  C.  161. 

4.  In  an  action  on  a  bill  of  exchange, 
an  objection  in  an  afl&davit  of  defence 
that  there  was  no  indorsement  by  one 
of  the  endorsees,  is  sufficiently  answered 
by  an  averment  in  the  statement,  that 
the  draft  was  endorsed  for  collection  by 
the  plaintiff,  and  that  when  it  was  pro- 
tested for  non-payment,  the  endorsee 
returned  it  to  the  plaintiff.  Garden 
CUy  Nat.  Bank  v.  Fitter,  155  P.  S.  210. 

5.  Where  the  holder  of  a  bill  of  ex- 
change brought  suit  against  the  acceptor 
and  drawer,  and  then  agreed  with  the 
acceptor  that  if  the  latter  would  pay 
the  costs  and  pay  the  bill  in  instal- 
ments, no  judgment  would  be  taken;  it 
was  held,  that  such  an  agreement  did 
not  release  the  endorser  and  drawer 
from  liability.  Trotter  v.  Phillips,  14 
C.  C.  7. 

6.  The  fraudulent  misapplication  by 
the  payee,  of  the  proceeds  of  a  draft,  is 
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not  fraud  in  the  issuing  of  the  draft  so 
as  to  put  the  holder,  or  the  holder  of  a 
draft  given  in  part  payment  of  the  orig- 
inal, on  proof  of  title.  Garden  City  Nat. 
Bank  t.  FiUer,  155  P.  S.  210. 


IV.  Acceptance. 

7.  Under  the  act  of  10  May  1881 
(Brightly's  Purdon  221),  the  acceptance 
of  a  check  or  bill  of  exchange  for  over 
twenty  dollars  must  be  in  writing.  Ma- 
ginn  v.  Dollar  Savings  Bank,  131  P.  S. 
362. 

8.  It  is  not  entirely  clear  whether  an 
assignment  to  a  creditor  by  a  debtor  of 
a  claim  of  money  due  to  the  latter  by  a 
third  person  for  wages  is  within  the  act 
10  May  1881  (Brightly's  Purdon  221),  re- 
quiring all  acceptances  to  be  in  writing ; 
whether  it  is  or  not,  the  objection  that 
the  assignment  was  not  in  writing  can 
only  be  raised  by  the  acceptor.  Ulrich 
V.  Hower,  156  P.  S.  414;  Moeser  v. 
Schneider,  158  P.  S.  412. 

9.  Under  the  act  10  May  1881 
(Brightly's  Purdon  221),  a  bank  is  not 
bound  by  the  verbal  promise  of  its  presi- 
dent that  a  check  shall  be  paid  if  the 
holder  will  retain  it  for  a  few  days.  Na- 
tional  State  Bank  of  Camden  v.  Linde- 
man,  161  P.  S.  199. 

10.  Where  an  order  for  wa^es  was  not 
accepted  in  writing  by  the  employer  as 
required  by  the  act  10  May  1881 
(Brightly's  Purdon  221),  and  the  prop- 
erty of  the  employer  was  sold  under  a 
subsequent  execution;  it  was  held,  that 
the  laborer  was  entitled  to  the  amount 
of  his  order,  and  that  it  was  immaterial 
that  he  might  have  agreed  to  pay  the 
money  when  drawn  over  to  the  same  per- 
sons in  whose  favor  the  order  was  drawn. 
Osborne  v.  Atkinson,  15  C.  C.  639 ;  s.  c. 
4  Dist.  Rep.  291. 

01.  Where  a  draft  for  a  sum  exceed- 
ing five  hundred  dollars  drawn  upon  a 
joint  stock  company  was  accepted  in  the 
name  of  the  drawee  "per  Bernard  Lauth, 
chidrman,"  and  Lauth  was  the  only  man- 


ager who  signed  the  acceptance,  and  the 
draft  was  afterwards  delivered  by  an- 
other of  the  managers  to  the  payee,  who 
had  it  discoimted  by  a  bank;  it  was 
held,  that  the  bank  was  bound  to  know 
that  the  signatures  of  two  managers 
were  necessary  to  a  valid  acceptance; 
and  it  was  further  held,  that  if  Lauth 
signed  the  acceptance  with  the  under- 
standing that  his  name  was  to  be  one  of 
the  two  required  by  the  statute,  and  that 
it  was  to  be  signed  also  by  the  manager, 
by  whom  it  was  delivered  and  placed  in 
his  hands  for  that  purpose,  then  Lauth 
did  not  become  personally  liable  by  rea- 
son of  the  neglect  of  his  fellow-manager 
to  complete  the  acceptance.  Mercantile 
Nat.  Bank  v.  Lauth,  143  P.  S.  53. 

12.  One  who  accepts  an  order  as  treas- 
urer of  a  church  is  not  individually  liable 
on  such  acceptance.  Howarth  v.  McClure, 
149  P.  S.  170. 

13.  Under  the  act  5  April  1849 
(Brightly's  Purdon  1733)  the  mere  ac- 
ceptance or  payment  of  forged  paper  is 
no  longer,  of  itself,  a  bar  to  the  recovery 
of  the  money  by  the  party  paying  it,  but 
the  statute  does  not  dispense  with  the 
necessity  of  care  and  diligence  on  the 
part  of  the  payer  nor  exempt  him  from 
the  consequences  of  his  own  negligence, 
if  thereby  loss  would  accrue  to  the  other 
party.  Where  plaintiff,  a  bank,  received 
a  check  on  December  19th,  paid  it  to  the 
defendant  and  entered  it  on  its  books  and 
then  dismissed  it  from  further  attention, 
and  five  days  afterwards  it  was  discov- 
ered that  the  drawer's  name  had  been 
forged,  and  in  the  meantime  the  defend- 
ant had  paid  the  money  out;  it  was  held, 
that  the  plaintiff  had  been  guilty  of  want 
of  due  diligence  and  was  not  entitled  to 
recover  back  the  money.  Iron  City  Nat. 
Bank  V.  Fort  Pitt  Nat.  Bank,  159  P.  S. 
46. 

14.  Where  an  order  is  drawn  by  one 
person  upon  another  for  the  payment  of 
money,  the  drawee  is  not  liable  upon  the 
order  unless  he  accepts  it,  and  where 
the  order  is  an  equitable  assignment  of 
the  fund,  judgment  wiU  not  be  entered 
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ijainst  the  drawee  for  want  of  a  suffi- 
dent  afBdavit  of  defence  where  he 
iren  that  the  assignee  is  largely  in- 
debted to  him.  Reaiy  v.  Daly,  159  P.  S. 
605. 

V.  Protest. 

IS.  A  notice  of  protest  for  non-pay- 
ment need  not  be  served  by  an  endorsee 
upon  the  drawee  who  has  accepted  the 
W.  Garden,  City  Nat.  Bank  v.  Fitter, 
155  P.  S.  210. 


VI.  Actions  on  bills. 

1&  In  a  suit  upon  a  conditional  accept- 
aitee,  a  subsequent  promise  to  pay  by  the 
acceptor  is  persuasive  evidence  that  at 
tiiat  time  the  condition  had  been  fulfilled. 
Sdiermerhom  v.  Latchaw,  14  Atlan.  429 ; 
8.  a  13  Cent  226. 

17.  In  a  suit  by  a  bona  fide  holder  on 
an  acceptance,  it  is  no  defence  that  the 
defendimt  was  an  accommodation  acceptor 
for  C.,  who  had  also  been  sued  on  the 
draft,  and  had  defended  on  the  ground 
that  a  prior  holder,  an  insolvent  bank, 
bad  money  in  its  possession  to  pay  the 
draft    McKirdy  v.  Hare,  7  Atlan.  172. 

la  A  holder  of  a  check  cannot  main- 
tain an  action,  in  his  own  name,  against 
the  drawees,  and  this,  though  the  check 
Tag  for  the  entire  balance  due  the  drawer. 
Magmn  v.  Dollar  Savings  Bank,  131  P.  S. 
362. 

19.  Where  a  contractor  to  build  a  canal 
drer  an  order  on  his  employer  in  favor 
of  the  plaintiff,  which  order  was  expressly 
p^able  out  of  his  final  estimate,  and  the 
(ontractor  afterwards  failed  to  complete ; 
it  Tag  held,  that  he  never  became  entitled 
to  a  final  estimate  and  the  plaintiff  could 
Mt  recover  on  his  order.  Hazelton  Mer- 
watite  Co.  V.  UnUm  Improvement  Co.,  143 
P.  8. 673. 

JO.  Upon  the  building  of  a  church, 
"We  the  contractor  owed  the  plaintiff 
for  his  work  as  a  mechanic,  and  there 
vat  doe  by  the  church  to  the  contractor 


a  large  amount,  and  one  of  the  building 
committee  obtained  from  the  plaintiff  an 
order  on  the  contractor  for  the  amount  of 
the  plaintiff's  claim,  promising  to  pay  the 
latter  that  amount  in  cash,  and  the  com- 
mittee obtained  credit  with  the  contractor 
for  the  amount  of  the  order ;  it  was  held, 
that  the  drawee  of  the  order  could  not 
refuse  to  pay  it  to  the  plaintiff  on  the 
ground  that  leaks  had  been  discovered 
which  the  contractor  was  bound  to  repair. 
Layton  v.  Davidson,  144  P.  S.  146. 

21.  Where  a  debtor  bank  at  the  clear- 
ing house  failed  before  it  settled  on  that 
day  the  balance  against  it,  and  the  clear- 
ing house  required  all  the  banks  which 
presented  checks  and  drafts  against  the 
failed  bank  to  take  them  back  and  to  pay 
to  them  the  full  amount  of  such  checks 
and  drafts  instead  of  the  mere  balance 
gainst  the  failed  bank,  and  then  distrib- 
uted among  the  creditor  banks;  it  was 
Jidd,  that  the  clearing  house  did  not 
render  itself  liable  for  the  payment  of  a 
draft  which  the  failed  bank  had  under- 
taken to  collect  through  the  clearing 
house  for  a  depositor  from  one  of  the 
banks  which  was  a  debtor  on  the  day  of 
settlement,  but  paid  over  as  its  balance  a 
sum  greatly  in  excess  of  the  amount  of 
the  failed  bank's  checks  and  drafts  upon 
it,  including  the  draft  in  question.  Crane 
V.  Clearing  House  Ass'n,  13  C.  C.  660 ; 
8.  0.  32  W.  N.  C.  368.  See  Crane  v. 
Fourth  Street  Nat.  Bank,  4  Dist.  Rep. 
131. 

22.  Where  the  plaintiff  sent  a  draft 
upon  one  bank  to  another  bank  for  col- 
lection, which  duly  presented  it  to  the 
drawee  through  the  clearing  house  and 
it  was  paid  and  a  settlement  made  by  the 
drawee  with  the  clearing  house,  but  the 
money,  instead  of  being  paid  to  the  col- 
lecting bank,  which  failed  after  the  presen- 
tation of  the  draft,  was  applied  by  the 
clearing  house  to  the  payment  of  debts 
due  the  clearing  house  by  the  collecting 
bank ;  it  was  held,  that  tiie  payment  by 
the  drawee  to  the  clearing  house  was  en- 
tirely imauthorized  by  the  plaintiffs  and 
was  not  an  acqxiittance  of  the  debt  due 
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the  plaintiffs.     Orane  v.  Fourth 
Nat.  Bank,  4  Dist.  Rep.  131. 


BILLS  OF  LADUTG. 

See  Cabbibbs:  Constbuction. 

BILLS  OF  PARTICULARS. 

See  Election  Law:  Husband  and 
WiFB,  XL:  Pleading,  X. 

BOARD. 

See  AssmiPSiT,  YI. :  Innkeepebs. 

1.  The  act  8  May  1876  (Brightly's  Pur- 
don  2077)  does  not  give  a  new  process 
for  the  commencement  of  an  action ;  an 
atteichment  cannot  issue  as  an  original 
process  to  collect  a  debt  for  boarding. 
Garden  v.  Scott,  1  Kidp  196;  MeOinley 
V.  McDonough,  3  Lane.  202 ;  Thatcher  v. 
Beam,  14  C.  C.  109 ;  McCarty  v.  Dough- 
erty, 16  C.  C.  86;  DUlon  y.  Treverton,  16 
C.  C.  89;  contra,  Smith  v.  Dingus,  12 
C.  C.  299 ;  Thomas  v.  Glasgow,  13  C.  C. 
167. 

2.  Under  the  act  8  May  1876  (Brightr 
ly's  Purdon  2077),  allowing  wages  to  be 
attached  for  four  weeks'  board,  a  judg- 
ment for  board  cannot  be  split  up  and  two 
separate  executions  issued  for  four  weeks' 
board.    Hawk  v.  Rock,  14  C.  C.  490. 

3.  Where  a  judgment  for  board  has 
been  regularly  obtained  under  the  act  8 
May  1876  (Brightly's  Purdon  2077),  and 
wages  have  been  regularly  attached  under 
such  judgment,  the  defendant  is  not  en- 
titled to  claim  his  exemption  under  the 
act  4  April  1889  (Brightly's  Purdon  834). 
Weiaman  v.  Weisman,  133  P.  S.  89 ;  Mo- 
Garty  v.  Dougherty,  16  0.  C.  86 ;  s.  c.  1 
Mag.  &  Con.  39 ;  DiUon  v.  Treoerton,  16 
C.  C.  89;  Thomas  v.  Glasgow,  13  C.  C. 
167. 


BOARD  OF  HEALTH. 

1.  The  board  of  health  of  PhiladeU 
phia  have  no  power  to  demand  the  con- 
struction of  water-closets  and  connections, 
so  as  to  charge  the  lot  owners  with  a 
municipal  claim.  Philadelphia  v.  JVori- 
dent  Life  &  Trust  Co.,  132  P.  S.  224. 

2.  The  act  11  May  1893  (Brightly's 
Purdon  256),  to  enable  boroughs  to  es- 
tablish boards  of  health,  is  constitutional; 
the  title  is  sufficient,  and  the  act  does  not 
offend  against  article  III.,  sec.  20,  of  the 
constitution,  prohibiting  the  legislature 
from  delegating  to  any  commission 
power  to  interfere  with  any  municipal 
function.    Smith  v.  Baker,  14  C.  C.  65. 

3.  Under  the  act  11  May  1893 
(Brightly's  Purdon  256),  a  board  of  health 
in  a  borough  has  no  authority  to  entei 
upon  the  lot  of  a  property  owner  for  the 
purpose  of  digging  a  cesspool  thereon  as 
a  receptacle  for  drainage  from  the  prop- 
erty, which  collects  in  pools  on  the 
street  and  becomes  stagnant  Smith  v. 
Baker,  14  C.  C.  66. 

4.  Under  the  act  11  May  1893 
(Brightly's  Purdon  257),  the  rules  and 
regulations  of  the  board  of  health  in 
boroughs  may  be  established  by  the  pas- 
sage of  the  same  over  the  veto  of  the 
chief  burgess.  In  re  Boards  of  Health, 
14  C.  C.  116;  8.  0.  3  Dist  Rep.  225. 

5.  There  are  no  officials  in  townships 
or  unincorporated  villi^es  upon  which 
the  state  board  of  health  can  impose  the 
duty  or  the  cost  of  executing  quarantine 
and  sanitary  regulations.  State  Board  of 
Health,  15  C.  C.  129. 

6.  In  cities  of  the  third  class,  boards 
of  health  may  impose  a  license  fee  of 
ten  dollars  per  year  on  the  business  of 
cleaning  cesspools.  Meadville  v.  Hum- 
md,  15  C.  C.  298. 


BONA  FIDE  PURCHASER. 

See  Pbomissort  Notes,  VIII.  :  Vendob 

AND  PuBCHASBB. 
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BOND. 

See  Appeal  and  Error:  Bail:  Con- 
stables: Debt:  Executors:  Husband 
AND  Wife:  Infant:  Insolvency:  Mu- 
nicipal Corporations  :  Office:  Poor, 
VI. :  Beoister  :  Replevin,  II.,  III. : 
Sheriff,  III. :  Surety  :  Tax  Sales,  V. 

I.  Validity  of  bonds. 

II.  Of  the  condition. 

III.  Assignment  of  bonds. 

IV.  Actions  on  bonds. 
V.  Coupons. 

I.  Validity  of  t>onds. 

1.  A  bond,  not  filled  up  at  the  time  of 
signing,  but  subsequently  filled  up  in  the 
manner  contemplated  by  the  parties,  is  a 
valid  obligation.  Brtgger  v.  OresaweU,  12 
Atlan.  829. 

2.  A  bond  is  binding  upon  him  who 
signs  as  surety,  unless  there  be  a  stipula- 
tion at  the  time  of  signing  that  it  is  not 
to  be  binding  unless  signed  by  others. 
Whitaker  v.  Richards,  134  P.  S.  191; 
s.  c.  25  W.  K  C.  640. 

3.  The  signing  of  a  bond  in  a  blank 
left  at  the  head  for  the  names  of  the 
obligors  is  sufficient;  a  signature  at  the 
foot  is  not  necessary.  Benedict  v.  Hood, 
134  P.  S.  289 ;  s.  c.  26  W.  N.  C.  37. 

4.  Where  a  defendant  was  sentenced 
to  give  security  for  the  payment  of  an 
order  to  his  wife,  gave  bond  to  appear  at 
the  next  court  and  then  gave  the  security 
ordered,  such  a  bond  is  a  legal  obligation 
and  is  forfeited  on  failure  to  appear  and 
give  security.  Berkttreaser  v.  Comm'th, 
127  P.  S.  15. 

5.  Whether  an  obligor  against  whose 
name  there  is  no  seal,  adopted  the  seal 
opposite  the  name  of  another  obligor  as 
his  own,  is  a  question  of  fact ;  a  finding 
of  an  auditor  upon  such  fact  approved  by 
the  court  below,  will  not  be  disturbed  on 
appeal  except  for  plain  error.  Hess's 
Estate,  150  P.  S.  346. 

6.  Where  a  surety  signed  a  bond  upon 
condition  made  with  the  principal  that 
two  Other  parties  would  sign  with  him. 


but  the  obligee  had  no  notice  or  knowl- 
edge of  such  representation ;  it  was  held, 
that  the  surety  was  liable,  and  it  was 
further  held,  that  a  seal  for  an  additional 
name  did  not  charge  the  obligee  with 
implied  notice,  and  further,  that  the  prin- 
cipal was  not  the  agent  of  the  surety  for 
the  purpose  of  delivery  so  as  to  put  the 
obligee  upon  inquiry  as  to  the  secret  con- 
dition.   WirUera  v.  Robiaon,  14  C.  C.  264. 

n.  Of  the  condition. 

7.  A  bond  to  pay  the  obligee  $3000  six 
months  after  he  "loses  his  situation"  is 
not  forfeited  by  a  voluntary  resignation 
of  his  situation  by  the  obligee.  Shafer 
V.  Senseman,  126  P.  S.  310. 

a  Upon  a  bond  by  principal  and 
surety  to  pay  the  obligee  any  balance 
which  may  appear  to  be  due  after  an 
examination  of  the  books  within  two 
months  from  date,  such  an  examination 
within  two  months  is  not  a  condition 
precedent  to  recovery.  Holmes  v.  Frost, 
126  P.  S.  328. 

9.  The  construction  of  a  bond  given  by 
a  testator  to  a  son,  conditioned  that  the 
obligor  leave  by  bequest  of  will  unto  the 
obligee  a  certain  farm  with  certain  stipu- 
lations to  be  put  therein,  so  that  the 
obligee's  interest  therein  shall  exceed  the 
amount  of  his  heirship  to  the  amount  of 
$3000.  Major's  Appeal,  126  P.  S.  109; 
affirming  Major's  Estate,  5  Kulp  163. 

10.  Neither  a  ticket  agent  nor  his 
sureties  are  liable  for  a  robbery  of  the 
till,  unless  he  was  guilty  of  negligence, 
and  that  is  a  question  for  the  jury.  Bal- 
timore  &  Ohio  Railroad  Co.  v.  Jackson,  3 
Atlan.  100. 

U.  A  bond  to  the  husband  payable  to 
his  heirs  or  legal  representatives  within 
three  months  of  the  decease  of  the  mort- 
g^ee  or  his  wife  or  the  survivor,  is,  upon 
the  death,  first  of  the  husband  and  then 
of  the  wife,  properly  payable  to  the 
husband's  executors.  Briggs  v.  Briggs, 
134  P.  S.  514.  The  administrator  of  the 
wife  is  not  entitled  to  any  of  the  pro- 
ceeds.    Good's  Estate,  6  Kulp  71. 
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12.  Where  an  attachment  execution 
■was  issued  upon  a  conditional  judgment^ 
and  the  only  breach  of  the  bond  averred 
was  that  the  defendant  had  failed  to  pay 
certain  overdue  premiums,  the  attach- 
ment was  properly  set  aside  on  payment 
by  the  defendant  of  the  overdue  premiums 
and  costs.    Scott  v.  Phillips,  140  P.  S.  61. 

13.  Where  a  landlord  levied  for  rent 
and  the  defendant  executed  a  bond  con- 
ditioned that  the  same  should  be  void  if 
the  tenants  should  retain  and  keep  all 
their  property  in  the  house  and  remove 
none  before  the  first  of  September  follow- 
ing, and  the  goods  remained  upon  the 
premises  imtil  after  the  expiration  of  the 
time  named  in  the  bond,  but  the  tenants 
barred  the  house  and  prevented  the  land- 
lord from  levying  for  his  rent;  it  was 
Jield,  that  the  defendant  was  not  liable 
on  the  bond.  Crawford  v.  Evans,  158 
P.  S.  390. 

14.  Where  a  sheriff  had  levied  upon 
the  goods  of  the  defendant  and  had  per- 
mitted him  to  keep  them  upon  his  giving 
a  bond  conditioned  "  that  if  the  defend- 
ant shall  deliver  to  the  said  sheriff 
paints  of  like  quantity  and  quality  as 
aforesaid  levied  upon  and  now  on  the 
cars  as  aforesaid,  when  legally  required 
by  him  to  meet  the  exigency  of  said 
execution  or  any  other  execution  issued 
on  the  said  judgment,  then  this  obligation 
is  void,"  and  an  aiias  fieri  facias  was 
placed  in  the  hands  of  the  succeeding 
sheriff,  and  the  latter  made  a  demand 
upon  the  principal  and  surety  for  the 
return  of  the  goods;  it  was  lield,  that 
their  failure  to  produce  them  worked  a 
breach  of  the  condition  of  the  bond,  and 
that  the  surety  was  liable.  Stacker  v. 
Deck,  167  P.  S.  212. 

15.  Where,  under  the  condition  of  a 
bond,  the  principal  sum  is  not  payable 
except  at  the  option  of  the  obligee,  who 
dies  without  exercising  the  option,  such 
bond  becomes  presently  payable  on  his 
deatL     Odenwdder's  Estate,  10  G.  C.  591. 


in.  Assignment  of  bonds. 

16.  The  assignee  of  a  bond  takes  it 
subject  to  all  the  equities  of  the  obligor 
against  the  obligee  unless  he  first  inquire 
of  the  obligor  whether  he  has  any  de- 
fence or  set-off  against  it  and  receive  an 
answer  in  the  negative.  BenoU  v.  Dubs, 
2  York  164. 

IV.  Actions  on  bonds. 


17.  A  sum,  though  expressed  in  a 
bond  as  stipulated  damages,  if  uncon- 
scionable, and  the  real  damages  can  be 
easily  and  accurately  assessed,  will  be 
treated  as  a  penalty  merely.  Clements  v. 
Schuylkill  River  E.  8.  Railroad  Co.,  132 
P.  S.  446 ;  8.  c.  25  W.  N.  C.  383. 

la  In  a  suit  on  a  bond  conditioned  to 
pay  a  certain  sum  in  case  the  obligor 
should  collect  another  certain  sum  from 
a  third  party,  the  burden  is  on  the  plain- 
tiff to  prove  a  neglect  to  make  reasonable 
efforts  to  collect  Depew  v.  Depew,  2 
Cent  611. 

19.  In  a  suit  on  a  bond  for  purchase 
money,  the  defendant  may  show  that  it 
was  satisfied  by  a  sheriff's  sale  to  the 
plaintiff  in  pursuance  of  a  verbal  agree- 
ment to  that  effect  McCavley  v.  Crems- 
rieux,  132  P.  S.  22. 

20.  Upon  conviction  of  the  licensee 
of  a  violation  of  the  liquor  laws,  the  dis- 

,  trict  attorney  should  enter  up  judgment, 
by  virtue  of  the  warrant  attached  to  the 
bond,  against  him  and  his  sureties  for 
the  amount  of  the  fine  and  costs  imposed 
only ;  if  judgment  be  entered  for  the  full 
penal  sum  the  court  will  strike  it  off  for 
the  excess,  but  the  bond  will  stand  for 
the  use  of  all  persons  interested  therein. 
Gomm'th  V.  Johnson,  8  C.  C.  378. 

21.  In  a  suit  on  a  bond  by  an  executor 
against  the  testator's  son,  an  auditor's 
report  that  the  instrument  was  a  debt 
and  not  an  advancement  does  not  es- 
tablish a  defence.  BitOe  v.  BitOe,  2  Mam. 
17. 

22.  Where  a  sales  agent  gave  a  bond 
and  warrant  of  attorney  to  truly  acooant 
for  all  moneys  coming  into  his  possesfflon, 
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ftnd  judgment  was  confessed  by  the 
obligee's  attorney,  not  for  the  penal  Sum 
but  for  an  indebtedness  that  arose  prior 
to  the  date  of  the  bond ;  it  was  not  error 
to  strike  the  judgment  from  the  record. 
Bennett  v.  Haley,  142  P.  S.  253. 

23.  Where  the  bonds  of  a  joint  stock 
company  are  secured  by  a  mortgage  and 
the  bondholders,  through  a  trustee  desig- 
nated by  them,  purchase  the  mortgaged 
premises  subject  to  the  mortgage,  they 
cannot  afterwards  proceed  upon  the  bond 
and  collect  the  amount  thereof  from  the 
company  or  from  the  defendants  as  indi- 
viduals.    Cock  V.  Bailey,  146  P.  S.  328. 

24.  Upon  a  covenant  by  an  assignee  of 
a  mining  lease  to  indemnify  the  assignor 
against  claims  of  a  third  party  and  against 
damages  to  the  neighbors  by  the  opera- 
tion of  washing,  the  recovery  will  not  be 
limited  to  the  amount  named  in  the  bond 
which  contains  the  covenant.  Keck  v. 
Bieber,  148  P.  S.  646. 

25.  Where  a  person  who  had  money 
in  his  hands  derived  from  the  estate  of 
an  intestate,  executed  a  bond  to  the 
widow  conditioned  to  pay  to  her,  her 
executors,  administrators  or  assigns,  the 
said  sum  with  legal  interest  payable 
semi-annually  and  the  principal  of  the 
fimd  belonged  to  the  decedent's  chil- 
dren ;  it  was  ?ield,  that  after  her  death 
her  administrator  could  bring  suit  on 
the  bond,  and  evidence  was  inadmissible 
that  the  giving  of  the  bond  was  in  pur- 
suance of  an  {^reement  with  the  children 
that  the  interest  should  be  paid  to  the 
mother  for  life,  and  at  her  death  the 
principal  to  the  children,  and  that  some 
of  the  children  had  arranged  with  the 
defendant  to  settle  severally  concerning 
their  respective  shares.  Young  v.  PaMer- 
ton,  165  P.  S.  423. 

26.  la  an  action  on  twenty-fomr  rail- 
road bonds,  where  it  appeared  that  the 
bonds  were  found  in  a  desk  in  the  testa- 
tor's room  in  a  sealed  and  stamped 
Mvclope  addressed  to  the  defendant 
company,  and  that  they  were  fourteen 
years  overdue  and  that  only  the  first 
ooui>on    had    been    removed,    and    that 


shortly  after  their  original  issue  the 
company  had  authorized  their  bonds  to 
be  pledged  for  the  payment  of  the  per^ 
sonal  notes  of  the  directors,  and  that 
twenty-four  bonds  had  been  pledged  to 
a  bank  to  secure  testator's  notes,  which 
notes  had  been  paid  by  the  company 
and  the  bonds  delivered  to  the  testator ; 
it  was  field,  that  there  was  sufficient 
evidence  from  which  a  jury  might  infer 
that  the  bonds  belonged  to  the  company. 
Philadelphia  Trust  Co.  v.  Philadelphia  & 
Erie  B.  B.  Co.,  160  P.  S.  590. 

27.  No  right  of  action  upon  a  contract 
lies  by  a  stranger  to  it ;  where  one  rail- 
road company  leased  another  for  a  certain 
number  of  years  and  covenanted  to  run 
the  road  and  apply  the  surplus  to  the 
payment  of  coupons  of  certain  mortgage 
bonds  previously  issued  by  the  lessor,  and 
if  such  surplus  was  not  sufficient,  then 
to  advance  money  to  buy  the  said  cou- 
pons and  hold  them  as  security  for  such 
advances;  it  was  held,  that  this  did  not 
constitute  a  contract  of  guaranty,  and 
that  the  holder  of  such  bonds  or  coupons 
had  no  right  of  action  thereon.  Freeman 
V.  Pennsylvania  B.  B.  Co.,  3  Dist.  Rep. 
783. 

28.  In  a  suit  on  a  guardian's  bond  in 
case  of  recovery  by  the  plaintiff,  the 
judgment  is  for  the  commonwealth  in 
the  penalty  of  the  bond  and  for  the 
plaintiff  in  the  amount  of  the  damages 
proven;  not  decided  whether  interest  on 
the  penalty  can  be  recovered  where  the 
amount  averred  to  be  due  is  greater  than 
the  penalty.    Comm'th  v.  Julius,  8  York 


V.  Coupons. 

29.  Where  coupons  have  not  been  de- 
tached from  bonds  the  statute  of  limita- 
tions cannot  be  set  up  to  prevent  a 
recovery  upon  them ;  in  such  a  case 
nothing  can  avail  to  defeat  a  recovery 
but  the  presumption  of  payment  at  the 
end  of  twenty  years,  and  such  a  pre- 
sumption may  be  rebutted  by  evidence 
of   non-payment.     It   was  not  decided 


3037 


Digitized  by 


Google 


6075 


BOOK  ENTRIES.— BOROUGHS. 


6076 


whether  the  statute  may  be  pleaded 
against  coupons  detached  from  bonds 
and  in  the  hands  of  another  than  the 
holder  of  the  bonds.  Philadelphia  Trust 
Co.  V.  Philadelphia  &  Erie  R.  R.  Co.,  160 
P.  S.  590. 

30.  In  an  action  against  a  corporation 
to  recover  on  coupons,  evidence  is  inad- 
missible that  the  plaintiff  entered  into  a 
written  agreement  with  other  creditors 
that  they  would  take  stock  in  the  com- 
pany for  the  principal  of  their  debt. 
Roberts  v.  Iron  Car  Equipment  Co.,  161 
P.  S.  348. 

31.  In  an  action  upon  coupons  where 
no  affidavit  has  been  filed  denying  proper 
execution  as  provided  by  rule  of  court, 
evidence  will  not  be  admitted  that  the 
coupons  were  not  properly  executed. 
Roberts  v.  Iron,  Car  Equipment  Co.,  161 
P.  S.  348. 

32.  An  action  lies  upon  coupons  signed 
by  the  vice-president  of  a  corporation 
although  the  mortgage  accompanying  the 
bond  provides  that  the  bonds  should  be 
signed  by  the  president.  Conshohocken 
Tube  Co.  V.  Iron  Car  Equipment  Co.,  161 
P.  S.  391. 

33.  In  an  action  xipon  coupons,  it  is 
not  necessary  to  prove  the  execution  of 
the  mortgage,  particularly  where  a  rule 
of  court  providing  for  an  affidavit  deny- 
ing the  execution  of  a  writing  sued  upon 
has  not  been  complied  with.  Consho- 
hocken Tube  Co.  T.  Iron  Car  Equipment 
Co.,  161  P.  S.  391. 

BOOK  ENTRIES. 

See  Evidence,  XXIII. :  Pbaoticb,  V. 

BOOM  COMPAiriES. 

See  TiHBEB. 

1.  A  lumber  exchange  authorized  by  a 
large  number  of  owners  of  logs  set  adrift 
by  flood,  may  maintain  a  bill  against  all 
persons  jointly  having  such  logs  in  their 
possession.  West  Branch  Lurnbermen's 
Exchange  v.  Enterline,  1  Northum.  269. 


2.  Logs  carried  adrift  by  high  flood 
continue  to  be  the  property  of  him  who 
owned  them,  who  may  take  them  wher- 
ever found,  unless  taken  up  and  a  list 
lodged  with  the  nearest  justice  within 
thirty  days,  and  duly  advertised.  The 
act  of  11  December  1866  (Brightly's  Pnr- 
don  1243)  and  the  compensation  to  be 
charged  for  taking  up,  considered.  Fesf 
Branch  Lumbermen's  Exchange  v.  Enter- 
line, 1  Northvim.  269. 

BOROUGHS. 

See  Municipal  Cokporations. 

I.  Incorporation  of  boroughs. 
II.  Change  of  name. 

III.  Annexation  of  territory. 

IV.  Division  of  boroughs. 
V.  Division  into  wards. 

VI.  Council  and  officers. 

(a)  Borough  council 

(6)  Burgess. 

(c)  Borough  treasurer. 

(d)  Constables  and  policemen. 

(e)  Borough  auditors. 
(g)  Assistant  assessors. 
(h)  Board  of  health. 

Vn.  Borough  streets. 

(a)  Opening  and  changeof  grade. 

(1)  Jurisdiction. 

(2)  Petition  for  viewers. 

(3)  Viewers. 

(4)  Notice  of  view. 
(6)  Reports  of  viewers. 

(6)  Damages. 

(7)  Benefits. 

(8)  Appeal. 

(b)  Widening  streets. 

(c)  Vacating. 

(d)  Paving  and  curbing. 

(e)  Repairing. 

(g)  Use  and  obstruction. 
(h)   Sewers. 
{{)  Sidewalks. 
(k)  Bridges. 

{I)  Street  crossings  at  railroads. 
Vili.  Gas  and  electricity. 
IX.  Licenses. 
X.  Taxes. 
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XI.  Indebtedness. 
XII.   Suits  against  boroughs. 
Xm.   Actions  for  penalties. 

I.  Incorporation  of  boroughs. 

0-  It  is  no  objection  to  the  incorpo- 
ration of  a  borough  that  certain  of  its 
boundaries  are  the  middle  of  a  town- 
ship road,  and  the  middle  of  certain 
streets  in  a  contiguous  village.  Edge- 
mod  Borough,  130  P.  S.  348. 

2.  The  application  of  a  single  free- 
holder to  exclude  his  farm  land  from  the 
boundaries  of  a  borough  under  the  act  of 
1  April  1863  (Brightly's  Purdon  231),  cau 
be  made  only  at  the  time  of  incorporation. 
If  made  afterwards  the  remedy  is  under 
the  act  of  1  April  1834  (Brightly's  Purdon 
230),  upon  an  application  signed  by  a 
majority  of  the  freeholders.  WUkinaburg 
Borough,  131  P.  S.  368. 

3.  The  certificate  of  the  grand  jury 
need  not  be  annexed  to  the  application 
for  the  incorporation  of  a  borough, 
though  it  speaks  itself  of  such  annex- 
ation. Pennaburg  Borough,  11  Cent.  842 ; 
afiSnning  s.  c.  3  Ibid.  187. 

4.  Upon  an  application  for  the  in- 
corporation of  a  borough  the  court  may 
permit  the  plan  or  plot  to  be  attached 
to  the  application  nunc  pro  tunic  Jeanette 
Borough,  129  P.  S.  667. 

5.  SufSciency  of  the  publication  of 
notice  for  thirty  days  of  an  application 
for  the  incorporation  of  a  borough.    Ibid. 

6.  Any  defect  in  the  published  notice 
of  an  application  for  the  incorporation 
of  a  borough  is  cured  by  the  persons 
objecting  filing  exceptions  to  the  report 
of  the  grand  jury.  Edgewood  Borough, 
130  P.  S.  348. 

7.  An  appeal  and  certiorari  does  not 
lie  to  review  a  final  decree  incorporating 
a  borough  if  the  same  be  taken  more 
than  two  years  after  the  decree  and  by 
less  than  three  persons  aggrieved  thereby. 
WOkiruiburg  Borough,  131  P.  S.  366. 

a  Under  the  act  1  April  1863 
(Brightly's  Purdon  231),  authorizing  the 
exclusion  of  farm  lands  from  the  boun- 


daries of  a  proposed  borough,  it  must 
appear,  in  order  that  lands  so  used  may 
be  excluded,  that  they  do  not  properly 
belong  to  and  constitute  a  part  of  the 
village  or  town.  DuQuesM  Borough,  147 
P.  S.  68. 

9.  Under  sec.  2  of  the  act  1  April 
1834  (Brightly's  Purdon  230),  the  boun- 
daries of  a  proposed  borough  are  suffi- 
ciently described  by  a  description  of 
the  line  along  the  river,  and  extending 
"thence  by  low-water  line  and  down 
said  river  ten  thousand  two  hundred 
and  thirty-one  feet."  DuQaeane  Borough, 
147  P.  S.  68. 

10.  Manufacturing  establishments  were 
properly  included  within  the  borough  lim- 
its where  the  natural  boundaries  of  the 
proposed  borough  embraced  the  land  in 
question  and  a  result  of  their  exclusion 
would  be  to  deprive  the  borough  of  ac- 
cess to  a  large  portion  of  a  river  front 
DuQuesne  Borough,  147  P.  S.  68. 

01.  Under  the  act  2  June  1871 
(Brightly's  Purdon  231),  in  order  to 
sustain  a  judicial  incorporation  of  a 
borough,  it  must  appear  upon  the  record 
that  the  application  for  it  was  signed  by 
the  petitioners  within  the  three  months 
immediately  preceding  its  presentation 
to  court,  and  that  they  were  a  majority 
of  the  freeholders  residing  within  the 
limits  of  the  town  or  village  proposed 
to  be  incorporated;  the  court  will  not 
infer  that  the  petition  was  signed  within 
three  months  preceding  its  presentation, 
from  a  date  upon  the  plot  accompanying 
the  petition.  VersaiUea  Borough,  169  P. 
S.  43. 

12.  Parties  who  appear  and  contest 
upon  an  application  for  the  incorpora- 
tion of  a  borough  are  estopped  from 
subsequently  objecting  to  the  form  of 
the  published  notice  of  intention  to 
apply  for  incorporation.  Taylor  Borough, 
160  P.  S.  475. 

13.  It  is  within  the  discretion  of  the 
grand  jury  and  of  the  quarter  sessions 
to  determine  what  territory  shall  be 
included  within  the  limits  of  a  proposed 
borough,  and  the  supreme  court  will  not 
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review  such  discretion  in  the   absence 
of  abuse.     Taylm-  Bm-ough,  160  P.  S.  476. 

14.  Several  villages  and  the  interven- 
ing farm  lands  may  be  included  within 
one  borough  if  the  situation  of  the  ter- 
ritory renders  a  single  municipal  govern- 
ment desirable.  Taylor  Borough,  160 
P.  S.  475. 

15.  A  village  and  adjacent  territory 
will  be  incorporated  into  a  borough 
where  it  appears  that  the  advantages 
to  the  whole  people  as  a  community 
wUl  overbalance  the  disadvantages.  Pros- 
pect Park  Borough,  166  P,  S.  502;  s.  o.  6 
Del.  137. 

16.  The  report  of  the  grand  jury  upon 
the  necessity  or  expediency  of  granting 
a  borough  charter  will  not  be  sent  back 
to  them  for  further  consideration  where 
no  irregularity  appears  upon  the  record 
or  is  alleged  by  remonstrants.  MUlviUe 
Borough,  10  C.  C.  321. 

17.  Where  the  mansion  house  of  a 
farm  is  properly  a  part  of  a  vUlage,  it 
may  be  included  within  the  limits  of 
a  borough;  and  this,  although  the  greater 
part  of  the  farm  is  excluded.  TuUytoum 
Borough,  11  C.  C.  97. 

18.  The  quarter  sessions  may,  in  its 
discretion,  grant  a  charter  for  a  borough 
even  though  it  includes  lands  used  exclu- 
sively for  farming  purposes,  but  where 
such  lands  do  not  properly  belong  to  the 
borough  they  should  be  excluded ;  truck- 
men are  not  farmers  within  the  meaning 
of  the  act.  Tullytown  Borough,  11  C.  C. 
97. 

19.  It  is  sufBcient  that  a  petition  for 
the  incorporation  of  a  borough  should 
be  signed  by  a  majority  of  persons  re- 
siding within  the  territory;  the  signers 
will  not  be  permitted  to  withdraw  their 
names  after  the  petition  has  been  pre- 
sented to  the  court  and  referred  to  the 
grand  jury.  TuUytoum  Borough,  11  C.  C. 
97. 

20.  A  petition  for  the  incorporation  of 
a  borough  should  particularly  describe 
the  borough  lines  not  only  by  metes  and 
bounds  but  by  courses  and  distances,  and 
where  that  is  not  done,  and  there  is  a 
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doubt  as  to  whether  certain  lands  are 
within  the  borough  limits,  the  oosts  of 
an  application  to  amend  the  decree  Till 
be  put  upon  the  borough.  Ridley  Park 
Borough,  11  0.  C  108;  s.  c.  4  Del.  697. 

21.  The  failure  of  a  borough  to  record 
the  decree  of  its  incorporation  is  fatal 
to  its  legal  existence,  and  such  a  defect 
may  be  taken  advantage  of  by  a  prop- 
erty  owner  to  defeat  proceedings  to  con- 
demn  a  street.  Wintergreen  Alley,  11  C.  C. 
126. 

22.  Two  villages  will  not  be  estab- 
lished into  a  borough  where  a  consider- 
able portion  of  the  territory  between  the 
villages  consists  of  farm  land  not  coor 
nected  by  buildings  or  improvements 
with  either  of  the  villages.  LarktviiU 
Borough,  13  C.  C.  361. 

23.  Three  centres  of  population  may 
be  incorporated  into  a  single  borough  if 
they  virtually  constitute  one  village  aod 
the  lands  between  are  not  exclusively 
farm  lands  but  are  in  part  divided  into 
building  lots.  Teadon  Borough,  14  C.  C. 
290. 

24.  The  court  cannot  incorporate  a 
part  of  a  village  into  a  borough;  there 
is  no  jurisdiction  unless  a  majority  of 
the  freeholders  residing  within  the  limits 
of  the  village  ask  for  the  incorporation; 
a  majority  of  half  the  village  is  not  a 
compliance  with  the  act  Narberth  VU- 
lage, 16  C.  C.  29;  s.  c.  11  Montg.  18; 
Narberth  Village,  16  C.  C.  32;  s.  c.  11 
Montg.  22. 

25.  The  act  1  April  1834  (Brightly's 
Purdon  230),  providing  for  the  incorpora- 
tion of  boroughs,  makes  no  distinction 
between  male  and  female  freeholders; 
widows  and  single  or  married  women,  if 
freeholders,  may  sign  the  petition  for 
incorporation  and  should  be  counted  in 
computing  a  majority  as  well  as  in  ascer- 
taining  the  whole  number  of  resident 
freeholders.  Akron  Borough,  12  Lane. 
172. 

U  Change  of  name. 

26.  The  court  will  not  approve  the 
change  of  the  name  of  a  borough  whers 
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it  will  be  misleading  or  confusing;  a 
ehange  from  East  Stroudsbiirg  Borough 
to  Penn  City  was  refused.  EaM  Stroud*- 
iw?  Borough,  9  0.  C.  529. 

m.  Annexation  of  territory. 

r.  The  acts  of  11  June  1879  and  17 
May  1883  (Bri^tly's  Purdon  232),  pro- 
Tiding  for  the  annexation  of  adjacent 
territoiy  to  boroughs,  are  constitutional. 
PoUstotm  Borough  Extension,  4  Montg. 
29 1  afSrming  s.  o.  1  Ibid.  189. 

sa  The  court  of  quarter  sessions  has 
no  power  to  embrace  within  the  bounds 
of  (me  borough,  territory  covered  by  the 
duuler  of  another  borough  already  incor- 
porated. Darby  Borough  v.  SJiaron  HiU 
Bormgh,  2  Gent  521. 

39.  To  change  the  lines  of  a  borough  an 
amplication  must  be  signed  by  a  majority 
of  the  freeholder  residing  within  its  lim- 
its; due  notice  must  be  given  according 
to  law  and  it  must  be  approved  by  the 
grand  jury  and  confirmed  by  the  court. 
Daiby  Borough  v.  Sharon  Hill  Borough, 
2  Cent  521. 

aa  Under  the  act  11  June  1879 
(Bri^tly's  Purdon  232)  a  number  of 
ecHitigaons  properties  may  be  annexed  to 
%  borough  in  one  proceeding ;  and  this, 
though  some  of  them  do  not  adjoin  the 
borough  Notice  of  the  application  need 
not  specify  the  lands  proposed  to  be  an- 
neied.  Camp  HiM  Borough,  142  P.  S. 
511. 

SL  No  appeal  on  the  merits  lies  to  the 
iB|Keme  court  in  proceedings  to  annex 
adjacent  territory  to  a  borov^h  under  the 
«t  11  Jmie  1879  (Brightly's  Purdon  232). 
Camp  Em  Borough,  142  P.  S.  611. 

&  In  a  proceeding  to  annex  adjacent 
land  to  a  borough,  the  certificate  of  the 
grand  jury  should  set  forth  that  after  a 
M  investigation,  the  jurors  find  that  the 
conditions  prescribed  by  law  have  been 
complied  with  and  that  they  believe  it  is 
ttpedient  to  grant  the  prayer  of  the  pe- 
tition; a  mere  certificate  that  the  appli- 
<3&)n  is  a^^roved  is  not  sufficient.  The 
actioe  of  Boch  an  application  should  name 


the  date  when  it  will  be  presented,    ^ce- 
land  Borough,  13  C.  C.  399, 

33.  The  act  3  April  1861,  sec.  30 
(Brightly's  Purdon  232),  providing  for 
the  annexation  of  adjacent  property  to 
boroughs,  was  held  not  to  apply  to  the  bor- 
ough of  York.  Kraber'a  Appeai,  1  York 
47. 

34.  The  act  3  April  1861,  sec.  30 
(Brightly's  Purdon  232),  relating  to  an- 
nexation of  territory  to  boroughs,  was  not 
repealed  by  the  acts  11  June  1879  and 
17  May  1883  (Brightly's  Purdon  232). 
Plymouth  Borough,  167  P.  S.  612. 

35.  In  proceedings  to  annex  territory 
to  a  borough,  where  it  appeared  that  a 
grand  juror  had  interests  in  the  borough 
and  had  stated  to  the  court  imder  oath 
that  he  was  opposed  to  the  annexation 
and  he  had  previously  declared  that  h» 
would  do  all  he  could  against  it ;  it  was 
?ield,  that  he  was  j>roperly  excluded  from 
participation  in  the  proceedings.  Plp' 
mouth  Borough,  167  P.  S.  612. 

IV.  Division  of  twrottghs. 

36.  Upon  the  erection  of  a  seceding 
borough,  under  the  act  29  May  1889 
(Brightly's  Purdon  236),  an  adequate 
method  of  adjusting  the  rights  and  lia^ 
bilities  of  the  old  borough  and  its  credr 
itors  is  provided  by  the  act  1  June  1887 
(Brightly's  Purdon  233).  An  appeal 
from  the  decree  of  incorporation  is  given 
by  the  act  9  May  1889  (Brightly's  Pur- 
don 231).  Sharon  Hill  Borough,  140 
P.  S.  250 ;  affirming  s.  c.  4  Del.  252. 

37.  Where  a  borough  is  created  out  of 
a  part  of  the  territory  comprised  in  an- 
other borough,  the  quarter  sessions  has 
jurisdiction  under  the  act  1  J\me  1887 
(Brightly's  Purdon  233)  to  appoint  an 
auditor  to  report  upon  the  proper  adjust- 
ment of  the  property  and  indebtedness 
of  the  school  districts  in  the  two  bor- 
oughs ;  and  the  supreme  court  on  appeal 
is  limited  to  the  jurisdiction  of  the  court 
below  and  the  regularity  of  its  proceed- 
ings. Darby  Borough  School  Diatric^t 
Appeal,  160  P.  S.  79. 
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3a  Under  the  act  1  June  1887 
(Brightly's  Purdon  233),  upon  the  divi- 
sion of  a  borough  a  special  tax  by  the 
new  borough  to  meet  a  part  of  the  in- 
debtedness of  the  old  borough  must  be 
preceded  by  the  decree  of  the  court;  but 
where  the  court  has  failed  to  authorize 
a  tax,  and  the  councils  of  the  new  borough 
subsequently  pass  an  ordinance  providing 
for  such  a  tax,  the  quarter  sessions  may 
amend  its  decree  nunc  pro  tunc.  Wade  v. 
Oakmont  Borough,  165  P.  S.  479. 

39.  Where  farm  lands  have  been  in- 
cluded in  a  borough  without  objection, 
the  court,  on  a  subsequent  application  to 
create  a  new  borough  from  a  portion  of 
the  old  one,  has  no  jurisdiction  to  enter- 
tain a  petition  to  exclude  the  farm  lands 
from  the  new  borough.  CoUingdale  Bor- 
ough, 11  C.  C.  105. 

40.  The  act  29  May  1889  (Brightly's 
Purdon  235),  providing  for  the  incorpora- 
tion of  a  borough  out  of  an  existing 
borough,  must  be  construed  in  pari 
materia  with  the  act  2  Jime  1871 
(Brightly's  Purdon  231);  an  application 
for  such  an  incorporation  must  be  adver- 
tised in  one  or  more  newspapers  of  the 
proper  county  for  not  less  than  thirty 
days  immediately  preceding  its  presen- 
tation to  court.  Throop  Borough,  16 
C.  0.  131. 

V.  Division  into  wards. 

41.  In  a  proceeding  to  divide  a  borough 
ward,  the  petition  should  simply  ask  for 
a  division  into  a  specific  number  of  wards. 
The  details  should  be  left  to  the  judg- 
ment of  the  commissioners.  Shamokin 
Borough  Division,  6  C.  C.  673. 

42.  Where  commissioners  appointed  to 
divide  a  borough  into  wards  met  after  due 
notice,  it  will  be  presumed  that  an  ad- 
journment was  public,  and  their  report 
need  not  show  that  formal  notice  of  the 
adjourned  meeting  was  posted.  Lansford 
Borough,  141  P.  S.  134. 

43.  Where  an  appeal  was  taken  from 
a  decree  of  the  quarter  sessions  dividing 
a  borough  into  wards  and  ordering  an 


election  therein,  and  a  certiomn  was 
issued;  it  was  hdd,  that  an  election  held 
under  the  decree  appealed  from,  liefore 
the  dismissal  of  the  appeal  by  the  su- 
preme court,  was  valid.  CommUh  v. 
Kistler,  149  P.  S.  345. 

44.  In  a  proceeding  under  the  act  14 
May  1874  (Brightly's  Purdon  237),  relat- 
ing to  a  division  of  a  borough  into  wards, 
notice  of  the  proceedings  should  be  di- 
rected by  the  court,  and  the  character  of 
the  notice  to  be  given  should  be  embodied 
in  the  order,  and  the  report  should  cer- 
tify specially  what  notice  was  given ;  the 
mere  posting  of  small  hand-bills  in  ten 
or  twelve  of  the  hotels  of  the  borough 
was  held  to  be  an  insufficient  notice 
where  the  borough  contained  twelve 
thousand  inhabitants  and  had  several 
daily  and  weekly  newspapers.  Columbia 
Borough,  163  P.  S.  259;  reversing  s.  c. 
11  Lane.  9. 

45.  In  a  proceeding  to  divide  a  borough 
into  wards,  it  is  desirable  to  follow  the 
exact  language  of  the  act  of  assembly, 
but  mere  captious  exceptions  and  niceties 
of  grammatical  construction  in  the  peti- 
tion will  not  prevent  the  court  from  as- 
suming jurisdiction,  when  it  can  be  fairly 
and  reasonably  inferred  from  the  words 
and  context.  Dickson  City  Borough,  1 
Lack.  L.  N.  131. 

VI.  Council  and  officers. 
(a)  Borough  council. 

46.  In  boroughs  where  the  chief  bur- 
gess is  one  of  six  members  of  councils, 
the  act  1  June  1883  (Brightly's  Purdon 
246)  does  not  authorize  at  the  first  elec- 
tion after  the  incorporation,  the  election 
of  certain  members  for  the  term  of  three 
years;  in  such  case  the  chief  burgess 
must  be  elected  annually,  and  at  the  first 
election  two  of  the  councilmen  must  be 
elected  for  one  year  and  three  for  two 
years.  Young's  Appeal,  153  P.  S.  34; 
aflarming  s.  c.  39  P.  L.  J.  307 ;  11  C.  C. 
209. 

47.  Where  the  decree  of  incorporation 
provides  that  the  chief  burgess  shall  be  a 
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member  of  the  council,  the  burgess  is  one 
of  the  six  members  intended  by  the  acts 
2  June  1871  and  1  June  1883  (Brightly's 
Purdon245).  CfBeiUy  v.  Craft,  153  P.  S. 
36. 

48.  Members  of  a  borough  council  must 
be  residents  of  the  ward  which  they  repre- 
sent; when  a  member  moves  out  of  his 
ward  his  seat  in  coxmcil  is  vacated,  and 
he  will  be  ousted  therefrom  upon  quo 
warranto.  Comm'th  v.  Teakd,  13  C.  0. 
616. 

49.  Under  the  act  10  May  1878  (Bright- 
ly's  Purdon  238),  where  additional  wards 
are  created  in  a  borough,  councilmen  must 
be  elected  by  the  people  at  the  next  elec- 
tion ;  the  quarter  sessions  has  no  jurisdic- 
tion to  appoint  councilmen  in  such  a  case. 
Tynme  Boroitgh,  13  C.  C.  651. 

50.  Upon  a  division  of  a  borough  into 
wards  a  separate  election  must  be  held 
by  each  ward  for  the  election  of  an 
equal  number  of  coimcilmen  and  school 
directors  in  each  ward.  See  the  act  13 
May  1889  (Brightly's  iPurdon  237),  which 
amended  the  act  16  February  1883,  P. 
L.  5.  Comm'th  v.  Taylor,  159  P.  S.  451; 
Gorvdey  v.  Campbell,  34  W.  N.  C.  53. 

51.  "Where  a  borough  is  organized  under 
the  general  borough  law  3  April  1851,  the 
town  council  may  elect  a  secretary  who 
is  not  a  resident  or  elector  of  the  borough ; 
the  18th  section  of  that  act  (Brightly's 
Purdon  245)  does  not  apply  to  such  a 
case.     Comm'th  v.  Nemhart,  6  Del.  4 


(ft)  Burgess. 

52.  Sec.  8  of  the  act  1  April  1834,  pro- 
viding that  the  burgess  shall  be  president 
of  the  town  council,  is  superseded  by  the 
act  2  June  1871  (Brightly's  Purdon  245). 
See  Zane  v.  Bosenberry,  163  P.  S.  38; 
aflBirming  s.  c.  12  C.  C.  382.  See  Darrach 
V.  Kenney,  12  C.  C.  391 ;  act  23  May  1893 
(Brightly's  Purdon  248). 

53.  An  injtmction  will  issue  to  prevent 
the  bnrgesB  of  a  borough  acting  as  presi- 
dent of  councils  without  any  color  of 
right;  but  where  a  person  is  a  deftuto 


member  of  councils,  the  proceedings 
should  be  by  quo  warranto.  Carline  v. 
ShaUenberger,  13  0.  C.  145.  See  Comm'th 
V.  Kempsmith,  13  C.  C.  667,  and  see  act 
23  May  1893  (Brightly's  Purdon  248). 

54.  The  act  23  May  1893  (Brightly's 
Purdon  248),  providing  for  the  election  of 
a  chief  burgess  for  three  years,  repeals  the 
act  12  March  1869,  P.  L.  344,  regulating 
the  election  of  burgess  and  town  council 
of  the  boroughs  of  Indiana  and  Brook- 
ville.  Comm'th  v.  Weir,  165  P.  S.  284; 
it  also  repeals  the  act  27  February  1851, 
P.  L.  115,  regulating  the  election  of  bur- 
gess of  the  borough  of  Bridgeport  in  Mont- 
gomery county.  Comm'th  v.  Schneipp, 
166  P.  S.  401. 

55.  The  act  23  May  1893  (Brightly's 
Purdon  248),  providing  for  the  election  of 
a  chief  burgess  for  three  years,  does  not 
apply  to  the  borough  of  Towanda,  in 
which,  under  the  special  act  of  8  April 
1851,  the  burgess  is  selected  by  the  board 
of  councilmen  from  among  their  number. 
Comm'th  V.  Angle,  14  C.  C.  538. 

56.  The  act  23  May  1893  (Brightly's 
Purdon  248),  regulating  the  election  of 
chief  burgess,  applies  to  all  boroughs, 
whether  incorporated  under  general  or 
special  laws,  and  the  burgess  is  no  longer 
a  member  of  councils  and  has  no  right  to 
preside  over  its  meetings.  Bridgeport  v. 
Schneipp,  15  C.  C.  150. 

57.  The  act  23  May  1893  (Brightly's 
Purdon  248),  providing  for  the  election  of 
a  chief  burgess  for  a  term  of  three  years, 
repeals  all  special  laws  to  the  contrary ; 
since  the  passage  of  that  act  the  chief 
burgess  does  not  preside  over  covmcils  but 
has  the  right  to  approve  or  veto  all  ordi- 
nances, and  the  office  of  assistant  burgess 
is  abolished  and  such  officers  must  be  des- 
ignated as  councilmen  and  have  the  pow- 
ers and  duties  of  the  same.  Huntingdon 
Borough,  3  Dist  Eep.  436. 

5a  The  legislature  has  the  power  to 
abolish  or  change  offices  which  are  legis- 
lative only  and  not  constitutional ;  it  may 
enact  a  law,  the  effect  of  which  will  be  to 
deprive  the  chief  burgess  of  a  borough  of 
a  portion  of  his  term  of  of&ce.    Comm'th 
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V.    Weir,  166    P.    S.  284;    Comm'th    v. 
Schneipp,  166  P.  S.  401. 

59.  Where  a  newly  elected  burgess  was 
also  a  school  director  for  the  borough ;  it 
was  hdd,  that  the  court  had  no  authority 
upon  petition  to  decide  upon  the  incom- 
patibility of  the  offices  and  to  appoint  a 
new  burgess  in  case  it  found  the  office  to 
be  incompatible;  the  proper  remedy  in 
such  a  ease  is  by  quo  warranto.  Bmn- 
berger's  Petition,  11  Lane.  222. 

60.  The  chief  burgess  upon  witnessing 
a  disturbance  of  the  peace,  has  a  right  to 
issue  a  warrant  for  the  arrest  of  those 
engaged  in  it,  and  such  constable  holding 
such  warrant  may  call  upon  another  to 
assist  him.  If  such  other  makes  the  ar- 
rest he  cannot  be  convicted  of  assault  and 
battery  because  not  physically  in  posses- 
sion of  the  warrant.  Comm'th  v.  Mack, 
12  C.  C.  31. 

61.  A  burgess  is  personally  liable  for 
the  tearing  down  and  burning  of  a  house 
alleged  to  be  a  public  nuisance,  if,  in  fact, 
the  house  is  not  a  public  nuisance ;  but  if 
the  house  is  a  public  nuisance  he  is  not 
liable,  although  he  acted  without  an  order 
of  council.     Beed  v.  Seely,  13  C.  C.  629. 

62.  Under  the  act  11  May  1893 
(Brightly's  Purdon  267)  the  rules  and 
regulations  of  the  board  of  health  in 
boroughs  may  be  established  by  the  pas- 
sage of  the  same  over  the  veto  of  the 
chief  burgess.  In  re  Boards  of  Health,  U 
C.  C.  116;  8.  c.  3  Dist.  Rep.  225. 

63.  The  act  13  April  1876  (Brightly's 
Purdon  248),  giving  borough  councils  the 
right  to  fix  the  salary  of  a  burgess,  does 
not  repeal  the  local  act  2  April  1831,  P. 
L.  389,  fixing  the  fees  of  the  burgess  of 
Norristown.  Norristown  v.  Shaffer,  9. 
Montg.  98. 

(c)  Borough  treasurer. 

64.  A  borough  treasurer  was  hdd  liable 
for  special  funds  appropriated  by  him  to 
the  payment  of  general  borough  expenses. 
OlypJumt  Borough  v.  Flynn,  1  Lack.  Jur. 
205. 

65.  Where   a  warrant   is    in   proper 


form,  and  is  presented  to  a  borough  treas- 
m-er,  it  is  no  part  of  his  duty  to  inquire 
into  the  consideration,  and  he  is  fully 
protected  in  paying  it,  even  though  it 
turn  out  that  it  was  for  an  illegal  consid- 
eration ;  if,  however,  the  illegal  consider- 
ation be  expressed  on  the  face  of  the 
warrant  or  he  has  actual  notice  of  its 
fraudulent  purpose,  it  is  his  duty  to 
refuse  payment  Wolf  v.  Oiler,  16  C.  C. 
235. 

(d)  Constables  and  policemen. 

66.  A  borough  may  elect  both  a  con- 
stable and  high  constable.  The  latter  is 
not  bound  to  execute  a  warrant  issued  by 
a  justice,  but  he  is  the  executive  officer  of 
the  burgess  and  town  council  to  serve 
their  notices  and  execute  their  legal  man- 
dates.    Comm'th  v.  Schaffer,  7  C.  C.  24. 

67.  A  high  constable  of  a  borough  is 
not  a  court  or  county  officer,  and  the 
quarter  sessions  has  no  jurisdiction  to 
approve  his  bond  unless  the  charter  of 
the  borough  so  provides.  Doyleatoum't 
High  Constable,  16  C.  C.  90. 

6a  The  high  constable  provided  by  the 
act  10  May  1878  (Brightly's  Purdon  238) 
for  boroughs  divided  into  wards  is  a 
constable  within  the  meaning  of  the  act 
14  February  1889  (Brightly's  Purdon  373), 
and  must  be  elected  for  three  years. 
Comm'th  v.  Atticks,  16  C.  C.  147. 

69.  Under  the  act  6  June  1893 
(Brightly's  Purdon  250)  coiincils  have 
the  sole  power  to  appoint  borough  police- 
men ;  such  appointment  is  not  legislation 
requiring  the  passage  of  an  ordinance  or 
resolution  which  must  be  submitted  to 
the  burgess.  Comm'th  v.  Miller,  16  C  C. 
404. 

70.  Special  policemen  appointed  by 
borough  councils  at  a  nominal  salary  are 
not  entitled  to  the  fees  of  constables  for 
the  service  of  criminal  process  issued  by 
the  mayor  or  aldermen ;  such  fees  are  to 
be  collected  by  the  mayor  and  paid 
monthly  into  the  city  treasury.  They 
may,  however,  charge  and  receive  fees  for 
the  service  of  subposnas  put  into  their 
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hands  by  the  district  attorney.    Knecht  v. 
KortkampUm  County,  4  Northam.  399. 

(e)   Borough  andltors. 

n.  A  borough  incorporated  under 
the  general  borough  law  3  April  1851 
(BrighUy's  Purdon  230),  is  entitled  to 
three  borough  auditors.  New  Salem 
donvgh,  6  York  63. 

72.  The  court  will  not  appoint  a 
borough  auditor  upon  the  petition  of  the 
Toters  of  the  borough  alone;  under  the 
act  24  March  1877  (Brightly's  Purdon 
346)  councils  must  join  in  the  application. 
WUlMUMtown'a  Borough  Auditor,  15  C.  C. 
31L 

13.  A  vacancy  in  the  office  of  borough 
aaditor  must  be  filled  by  the  quarter 
sessions  under  the  act  15  April  1834 
(Brightly's  Purdon  2011),  and  the  term 
of  the  appointee  is  fixed  for  the  unexpired 
term  of  the  person  whose  place  is  vacant, 
by  the  act  11  March  1842  (Brightly's 
Pardon  904),  which  was  extended  to 
borough  auditors  by  the  act  3  March 
mj,  sec.  10,  P.  L.  200.  Jayne  v.  SmUh, 
9C.C.494. 

See  FuBuc  Accouirts. 

iff)  Asaiatant  asaeaaora. 

T4.  The  office  of  assistant  borough  as- 
sessor is  abolished  by  the  act  14  February 
1889  (Brightly's  Purdon  721).  Wood  v. 
Amarong  County,  12  C.  C.  289. 

(A)  Board  of  health. 

W.  The  act  28  January  1873,  P.  L. 
100,  entitled  "an  act  authorizing  the 
town  council  of  the  borough  of  Carlisle 
to  establish  a  board  of  health "  violates 
the  provision  of  the  constitution  of  1838, 
which  declared  that  "no  bill  should  be 
passed  containing  more  than  one  subject, 
which  should  be  clearly  expressed  in  the 
tide,"  That  act  is  unconstitutional  so 
tu  as  it  imposed  the  duty  of  paying  the 
expense  incurred  by  the  board  of  health 
<rf  the  borough  of  Carlisle  upon  the  tax- 
payers of  the  county,  and  it  was  repealed 


by  the  general  act  11  May  1893  (Bright- 
ly's Purdon  266).  Quinn  v.  Cumberland 
County,  162  P.  S.  55 ;  reversing  s.  c.  13 
C.  C.  602. 


Vn.  Borough  streets. 

(a)  Opening  and  change  of  grade. 

(1)  Jorisdiction. 

76.  If  a  street  be  wholly  within  a 
borough  the  quarter  sessions  cannot  ap- 
point viewers  to  lay  it  out.  The  borough 
authorities  must  lay  out  the  street ;  view- 
ers can  only  fix  the  damages.  Street  in 
Elizabethtown,  7  Lane.  76. 

77.  A  road  leading  from  one  terminus 
in  a  borough  to  a  terminus  in  a  township 
must  be  laid  out  and  opened  under  the 
general  road  law.  Winter  Street,  6  Montg. 
24. 

7&  The  town  council  of  a  borough  may 
open  a  street  laid  down  in  the  general 
plan  of  the  town,  though  it  thereby  closes 
up  a  street  not  on  the  said  plan,  but 
which  has  become  a  highway  by  being 
the  bed  of  an  abandoned  turnpike. 
Comm'th's  Appeal,  9  Atlan.  624. 

79.  A  borough  may  locate  a  street  upon 
another  street  already  opened  but  not 
accepted  by  the  borough.  Fisher  v. 
Lynch,  2  Northam.  330. 

80.  In  a  proceeding  to  open  a  street  or 
alley  in  boroughs  the  duty  of  fixing  the 
width  devolves  upon  the  municipal  au- 
thorities and  not  upon  the  court.  Fleet- 
wood Street,  8  C.  C.  210 ;  Womdadorf  Alley, 
8  C.  C.  207. 

81.  The  power  of  a  borough  of  its  own 
motion  to  open  or  widen  a  street  under 
the  act  3  April  1861  (Brightly's  Purdon 
252),  is  not  impaired  by  the  act  16  May 
1891  (Brightly's  Purdon  1399),  providing 
for  the  passage  of  ordinances  for  such 
purposes  on  a  petition  of  the  majority  of 
the  property  owners ;  and  when  a  borough 
has  proj>erly  passed  an  ordinance  under 
the  act  of  1861  for  the  widening  of  a 
street,  the  proceedings  to  carry  it  out  can 
be  had  under  the  act  of  1891.  Frederick 
Street,  160  P.  S.  202;  reversing  s.  o.  U 
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C.  C.  114;    Fourth  Street,  158  P.  S.  469; 
Locust  Street,  10  Lane.  206. 

82.  The  exclusive  power  of  the  author- 
ities of  a  borough  to  regulate  roads,  streets 
and  alleys  under  the  act  3  April  1851 
(Brightly's  Purdon  252)  does  not  extend 
to  public  roads  laid  out  to  a  point  within 
the  borough  limits  where  only  a  part  of 
the  road  is  within  the  borough.  Pcdo  Alto 
Road,  160  P.  S.  104 ;  affirming  s.  c.  13 
C.  C.  537. 

83.  The  borough  authorities  alone  have 
power  to  open  a  public  alley  in  a  borough 
incorporated  imder  the  borough  act  of  3 
April  1851,  but  the  jurisdiction  to  open  a 
private  road  or  alley  in  such  a  borough, 
is  in  the  quarter  sessions,  under  the  act 
13  June  1836  (Brightly's  Purdon  1888). 
Selinsgrove  Road,  9  C.  C.  611.  See  Road 
in  Huntingdon,  11  C.  C.  119. 

84.  Where  the  record  of  a  proceeding 
to  assess  damages  for  the  opening  of  a 
borough  street  does  not  show  personal 
notice  to  the  property  owners  of  the  pas- 
sage of  the  ordinance  laying  out  the 
street,  or  of  the  view,  or  that  said  ordi- 
nance has  been  published,  the  report  of 
viewers  will  be  set  aside  and  quashed. 
Taylor  Avenue,  146  P.  S.  638. 

85.  An  objection  to  an  ordinance  pro- 
viding for  the  opening  of  a  street  on  the 
ground  that  it  was  passed  in  the  interest 
of  one  landowner  oidy,  must  be  made  by 
an  appeal  to  quarter  sessions;  such  an 
objection  cannot  be  raised  on  exceptions 
to  the  report  of  viewers  appointed  to  as- 
sess damages.  Frederick  Street,  156  P. 
S.  623 ;  affirming  s.  c.  12  C.  C.  577. 

86.  Where  a  borough  ordinance  for  the 
opening  of  an  alley  described  the  first 
course  as  "  south  one-half  degrees  east  — 
feet";  it  was  held  to  be  such  a  misde- 
scription of  the  locality  as  to  be  fatal  to 
the  proceedings.    Newton  AUey,  5  York  46. 

87.  After  the  passage  of  an  ordinance 
opening  a  borough  street,  the  owner  may 
abandon  the  land  to  the  borough,  and 
upon  notice  thereof,  and  demand  in  writ- 
ing upon  the  proper  authorities,  he  may 
proceed  to  have  his  damages  ascertained 
and  paid.    Fifth  Street,  14  C.  0.  400. 
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8a  Where  the  centre  line  of  a  proposed 
street  is  the  boimdary  line  between  two 
boroughs  and  the  landowners  in  one  of 
the  boroughs  have  dedicated  twenty-five 
feet  for  the  street,  the  other  borough  has 
authority  to  ordain  the  opening  of  the 
street  of  an  equal  width.  Butler  Street, 
6  Kulp  488. 

89.  Where  a  borough  passed  an  ordi- 
nance designating  a  street  as  four  rods 
wide  and  the  property  owners  applied 
for  a  restraining  order  to  prevent  the 
authorities  from  tearing  up  the  side- 
walks and  shade  trees,  in  answer  to 
which,  the  borough  averred  a  dedica- 
tion of  a  width  of  four  rods  before  the 
incorporation  of  the  borough;  it  was 
h£ld,  that  the  quarter  sessions  had  no 
jurisdiction  and  that  the  remedy  of  the 
property  owners  was  by  an  action  of 
trespass.  Camp  v.  Port  Allegany,  11  C. 
C.  122. 

90.  Under  the  act  22  April  1856 
(Brightly's  Purdon  253),  the  jurisdiction 
of  the  quarter  sessions  as  to  damages 
and  benefits  in  laying  out  a  borough 
street  is  exclusive  unless  a  majority  in 
number  and  interest  of  the  owners  of 
abutting  property  petition  for  the  im- 
provement in  the  manner  required  by 
the  act  16  May  1891  (Brightly's  Purdon 
1399).  The  act  of  1856  is  not  repealed 
by  the  act  of  1891.  SemuMey  Borough 
V.  Jennings,  12  C.  C.  75.  See  Pennsbtirg 
AUey,  12  C.  C.  213 ;  Jenkintoum  Borough 
V.  Firmstone,  12  C.  C.  219. 

91.  Where  a  borough  street  is  laid  out 
and  opened  by  the  borough  council  and 
not  upon  the  petition  of  property  own- 
ers, the  jurisdiction  for  the  assessment 
of  damages  is  in  the  quarter  sessions 
under  the  acts  3  April  1851  and  22 
April  1856  (Brightly's  Purdon  253),  and 
not  in  the  common  pleas  under  the  act 
16  May  1891  (Brightly's  Purdon  1399). 
Speakman  v.  Coatesville,  2  Dist  Bep. 
386. 

92.  Where  a  street  was  ordained  by 
a  borough  council  to  be  opened  prior  to 
the  approval  of  the  act  16  May  1891 
(Brightly's  Purdon  1399) ;  it  was  hdd, 
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that  the  jurisdiction  of  proceedings  to 
assess  damages  for  such  opening  was 
Tested  in  the  quarter  sessions  under  the 
art  22  April  1856  (Brightly's  Pardon 
2S3),  and  not  in  the  common  pleas  as 
provided  by  the  act  of  1891;  the  act 
of  1856  was  not  repealed  by  the  act  of 
1891.    Betfndds  Street,  6  Kulp  479. 

91  The  act  24  May  1878  (Brightly's 
Puidon  253)  does  not  apply  to  the  open- 
ing of  a  new  borough  street  or  to  the 
extending  of  an  old  street;  in  such 
eaaes  the  jurisdiction  still  remains  in 
the  court  of  quarter  sessions.  Pine 
StrtO,  1  York  21. 

91  A  proceeding  to  open  a  street  or 
to  widen  and  extend  an  existing  street 
in  a  borough,  is  properly  brought  under 
Ae  act  22  April  1856  (Brightly's  Purdon 
253);  the  act  24  May  1878  (Brightly's 
Pardon  253)  applies  only  to  change  of 
grade.  Smth  Street,  5  York  45.  West 
^oadaay  Street,  5  York  46. 

99.  The  general  borough  law  of  3 
April  1861  (Brightly's  Purdon  252)  does 
art  repeal  the  act  13  June  1836  (Brightly's 
Purdon  1888),  authorizing  the  court  of 
qnarter  sessions  to  lay  out  private  roads. 
PrivcUe  Road  in  Huntingdon,  149  P.  S.  133. 

9a  The  general  borough  act  of  3  April 
1851  (Brightly's  Purdon  252)  does  not 
tepeal  the  general  road  law  of  13  June 
1836  (Brightly's  Purdon  1888),  authoriz- 
ing the  quarter  sessions  to  lay  out  private 
roads;  and  this,  although  such  private 
road  be  entirely  within  the  borough 
limits.  Pah  Alto  Road,  160  P.  S.  104 ; 
affinning  s.  c.  13  C.  0.  537. 

97.  The  act  24  May  1878  (Brightly's 
Purdon  263),  providing  for  damsiges  for 
<bange  of  grade  in  boroughs,  is  repealed 
by  the  act  16  May  1891  (Brightly's 
Purdon  1399).  Whittaker  v.  Homestead 
Borwgh,  13  C.  C.  647. 

(2)  Petitioii  for  vtoweia. 

98.  The  law  does  not  authorize  the  join- 
lug  in  a  single  proceeding  the  opening  of 
»  "  street  and  aUey  "  in  a  borough.  Fleet- 
wood Streets,  8  C.  C.  210.  See  Strea  in 
Bmmr,  3  York  213. 


99.  In  a  proceeding  to  open  a  borough 
street,  the  petition  must  set  forth  the 
courses  and  distances  of  the  street,  de- 
scribe the  lots,  give  the  numbers  and  also 
the  names  of  the  owners,  have  a  draft 
attached  showing  such  facts,  and  also 
have  attached  the  borough  ordinance. 
Harbaugh  Avenue,  10  C.  C.  440. 

100.  Where  the  petition  for  the  appoint- 
ment of  viewers  gave  the  first  course  as 
"south,"  and  this  did  not  agree  with  a 
stone  placed  in  the  ground  by  the  borough 
authorities  to  mark  the  terminus,  the  va- 
riance was  held  to  be  fatal  to  the  pro- 
ceedings. South  Street,  5  York  46.  See 
South  Main  Street,  6  York  45. 

101.  Under  the  act  of  24  May  1878 
(Brightly's  Purdon  253)  the  burgess  and 
town  council  may  apply  for  the  appoint- 
ment of  viewers  to  assess  damages  for 
change  of  grade  of  a  borough  street.  In 
re  Viewers,  6  Kulp  13 ;  s.  c.  4  Del.  298. 


(3)  Vlewen. 

102.  Seven  freeholders  must  be  ap- 
pointed to  assess  damages  and  contribu- 
tions upon  the  application  by  the  burgess 
and  council  of  a  borough.  The  act  of  8 
May  1889  (Brightly's  Purdon  1875)  does 
not  apply.  In  re  Mood  and  Bridge 
Viewers,  8  C.  C.  557 ;  s.  c.  2  Northam.  237. 

103.  Under  the  act  22  April  1856 
(Brightly's  Purdon  253)  no  right  of  action 
accrues  to  a  property  owner  until  a  bor- 
ough street  is  actually  opened  or  widened, 
and  the  appointment  of  viewers  to  assess 
damages  before  such  actual  widening  or 
opening  is  premature.  Fifth  Street,  14 
C.  C.  400. 

104.  Where  the  borough  authorities  lay 
out  a  street,  and  petition  for  viewers 
under  the  act  22  April  1856  (Brightly's 
Purdon  263),  it  is  not  necessary  for  the 
court  to  appoint  viewers  from  adjoining 
townships  to  determine  whether  the  street 
is  necessary  or  not ;  there  is  nothing  for 
the  viewers  to  do  except  to  determine  the 
question  of  damages  to  property  injured, 
and  to  assess  contribution  for  that  benefit. 
Pine  Street,  2  York  5;  affirmed  in  Pine 
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Street,  2  York  49.     See  Pine  Street,  2 
York,  109.    See  In  re  Viewers,  6  Kulp  13, 

105.  Where  several  petitions  were  pre- 
sented for  the  extension  of  a  street  and 
the  widening  of  three  alleys  in  a  borough, 
and  but  one  set  of  viewers  was  appointed, 
and  the  reports  of  the  viewers  were  filed 
together  as  though  they  constituted  but 
one  proceeding ;  it  was  heJd,  that  as  the 
street  and  alleys  were  in  different  and 
distant  parts  of  the  borough,  the  appoint- 
ment of  but  one  set  of  viewers  was  fatal 
to  the  proceedings.  Street  in  Hanover, 
3  York  213.  See  Fleetwood  Streets,  8  C.  C. 
210. 

106.  An  owner  of  property  on  a  street 
proposed  to  be  opened  in  a  borough,  though 
not  on  the  parts  of  the  street  affected  by 
the  borough  ordinance,  is  incompetent  as 
a  viewer,  and  such  incompetency  may  be 
taken  advantage  of,  even  though  it  was 
known  before  the  view.  Street  in  New 
Salem,  5  York  175. 

107.  Viewers  to  assess  damages  for  the 
change  of  grade  of  a  borough  street  should 
be  selected  outside  the  borough.  In  re 
Viewers,  6  Kulp  13 ;  s.  c.  4  Del.  298. 

(4)  ITotice  of  view. 

108.  A  notice  by  advertisements  put  up 
in  the  vicinity  of  a  contemplated  borough 
road  at  least  five  days  before  the  meeting 
of  the  viewers  is  sufficient.  Womelsdorf 
Alley,  8  C.  C.  207. 

109.  Under  the  local  act  8  April  1848, 
relating  to  the  location  and  opening  of 
streets,  the  owner  is  entitled  to  the  notice 
provided  by  the  act  with  all  the  accom- 
paniment of  time  and  circumstances  that 
the  statute  prescribes  in  his  favor ;  notice 
of  the  opening  of  the  street  will  not 
answer  for  notice  of  its  location.  Verona 
Borough  v.  JUegheiiy  Valley  B.  B.  Co., 
162  P.  S.  368. 

(6)  Rcpwto  of  vtowen. 

HO.  Viewers  of  a  borough  street  need 
not  report  that  they  endeavored  to  pro- 
care  releases ;  it  is  presumed  to  have  been 
done  unless  the  contrary  appears.  WoTnr 
tiidorf  Mey,  8  C.  C.  207. 


111.  In  a  proceeding  to  open  a  borough 
street,  the  report  should  set  forth  the 
lines  of  the  street  and  each  lot  from  which 
a  part  is  taken,  and  it  should  specifically 
describe  the  part  taken  and  should  have 
attached  a  draft  showing  the  lot  in  the 
original  condition  and  as  affected  by  the 
opening  of  the  street.  Harbaugh  Avenue, 
10  C.  C.  440. 

112.  In  proceedings  to  open  a  borough 
street  where  the  report  does  not  precisely 
ascertain  whether  or  not  there  be  dam- 
£iges  and  benefits,  and  the  amount  of  the 
same  and  the  names  of  the  property 
owners  so  damaged  or  benefited,  it  is  an 
imperfect  performance  of  the  office  of 
viewer  and  a  mandamus  execution  will 
not  issue  upon  such  a  report  unless 
specific  amounts  are  assessed  against  or 
in  behalf  of  certain  persons.  iVwujte 
Street,  167  P.  S.  646 ;  s.  c.  36  W.  N.  C.  314 ; 
reversing  s.  c.  7  Kulp  346 ;  6  Del.  14. 

113.  In  a  proceeding  under  the  act  24 
May  1878  (Brightiy's  Purdon  263),  to 
assess  damages  for  a  change  of  grade  d 
a  borough  street,  exceptions  to  the  rep<»rt 
must  relate  to  errors  or  irregularities  in 
the  proceedings  or  report ;  if  no  such  ex- 
ceptions be  filed  and  no  appeal  be  taken, 
exceptions  filed  as  to  matters  of  fact 
which  require  the  service  of  a  jury  to  de- 
termine will  be  dismissed  and  judgment 
entered  upon  the  report,  Nahf  v,  Tama- 
qua  Borough,  14  C.  C.  142. 

114.  Under  the  act  22  April  1866 
(Brightiy's  Purdon  263),  in  a  proceeding 
to  open  a  borough  street,  the  court  has 
power  to  refuse  to  approve  and  confirm 
the  report;  it  may  either  set  aside  the 
report  or  in  a  dear  case  of  injustice  may 
modify  it  by  diminishing  or  increasing 
the  damages  awarded.  Pine  Street,  1 
York  133, 

115.  Upon  exceptions  to  the  report  of 
viewers  on  the  opening  of  a  borough 
street,  the  court  has  no  jurisdiction  over 
the  action  of  the  borough  council.  Street 
in  New  Salem,  5  York  176, 

116.  A  plan  of  streets  adopted  by  a 
borough  and  filed  in  the  quarter  sessions 
will  answer  for  a  n«w  borough  oonaat 
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ttfrritory  included    in    the    plan   filed. 
Fourth  Street,  168  P.  8. 469. 

(6)  Damages. 

117.  Damages  to  a  lot  otmer  in  the 
opening  of  a  borough  stteet  are  to  be  as- 
certained as  of  the  time  of  the  opening ; 
where  the  same  person  owned  three  lots 
A  B  and  C  and  an  ordinance  was  en- 
acted establishing  a  new  street  occupying 
the  whole  of  lot  A,  and  afterwards  the 
owner  sold  lot  B,  and  retained  lot  0 ;  it 
was  held,  upon  a  subsequent  opening,  that 
the  owner  was  entitled  to  the  value  of 
lot  A,  undiminished  by  benefits  or  advan- 
tages to  lots  B  and  C ;  and  this,  though 
he  obtained  an  increased  price  for  lot  B. 
WhUdker  v.  PhcRtiiamUle,  141  P.  S.  327. 

118.  The  right  to  demand  a  review  of 
the  decree  of  confirmation  of  a  borough 
street  accorded  by  the  act  of  3  April  1861 
was  impliedly  repealed  by  the  act  of  22 
April  1866  ^Briglitly's  Purdon  263).  A 
teview  cannot  be  made  for  the  purpose  of 
reassessing  the  damages  nor  to  extend 
the  time  for  taking  an  appeal,  but  only 
for  the  correction  of  some  formal  error 
or  because  of  an  omission  of  statutory 
requisite.  Lincoin  v.  Birdsboro  Borough, 
7  C.  C.  639. 

119.  The  act  of  11  February  1864,  ex- 
tended to  Berkes  county  by  the  aet  of  19 
April  1866,  does  not  apply  to  streets  in 
boroughs.  So  the  act  of  14  May  1874 
(Brightly's  Purdon  1877)  is  not  to  be 
deemed  a  part  of  the  act  of  3  April  1861. 
Ibid. 

lao.  'Where  a  change  of  grade  was 
authorized  by  councils  and  actually  com- 
pleted before  the  passage  of  the  act  16 
May  1891  (Brightly's  Purdon  1399) ;  it 
was  held,  that  that  act  was  not  retroactive 
and  that  the  damages  were  payable  by 
the  borough  and  could  not  be  assessed 
against  the  property  owners.  Morton  v. 
Homestead  Borough,  16  C.  G.  646 ;  s.  o. 
42  P.  L.  J.  328. 

lai.  Where  a  jury  of  view  laid  out  a 
public  road  and  awarded  damages  to  an 
owner  who  appealed  and  obtained  a  ver- 
dict in  the  common  pleas,  and  afterwards 


and  before  the  road  was  opened,  a  borough 
was  incorporated  including  all  the  land 
through  which  the  road  ran ;  it  was  held, 
upon  a  rule  to  show  cause  why  execution 
should  not  issue,  that  until  the  borough 
authorities  adopted  a  plan  of  streets  iu'^ 
eluding  the  road,  the  court  would  not 
order  the  road  to  be  opened,  and  until  it 
was  opened  execution  could  not  issue. 
Hibberd  v.  Delaware  County,  5  Del.  493. 

122.  A  borough  street  laid  out  by  com- 
missioners  under  a  special  act  is  only  to 
be  considered  opened  from  the  date  of  the 
opening  ordered  by  the  court,  and  the 
statute  of  limitations  only  begins  to  run 
against  a  claim  for  damages  from  that 
date.    Bush  Street,  6  Montg.  196. 

123.  The  act  16  May  1891  (Brightly's 
Purdon  1399)  does  not  repeal  the  special 
act  7  AprU  1846,  P.  L.  328,  applicable  to 
Montgomery  county,  under  which  the 
expense  of  a  view  for  opening  a  borough 
street  must  be  paid  by  the  petitioners. 
Egypt  Street,  11  Montg.  94. 

(7)  B«lMfit«. 

124.  Upon  the  opening  of  an  addi- 
tional portion  of  a  borough  street,  prop- 
erty owners  on  the  whole  line  of  the 
street  are  liable  to  be  assessed  for  bene- 
fits. Main  Street,  137  P.  S.  690;  s.  o. 
38  P.  L.  J.  127. 

129.  In  opening  a  borough  street  the 
total  benefits  assessed  cannot  exceed  the 
total  amount  of  damages  allowed.  Wilbur 
Street,  8  G.  G.  477;  s.  c.  2  Northam.  226. 

See  Municipal  iHPnovEHEirrs. 

(8)  Appeal. 

126.  In  a  proceeding  to  assess  dam- 
ages  for  a  change  of  grade  of  a  borough 
street  under  the  act  24  May  1878 
(Brightly's  Purdon  263),  the  only  appeal 
from  the  judgment  of  the  common  pleas 
is  to  the  supreme  court.  Broum  v. 
Beav^  Borough,  12  G.  C.  313. 

127.  Where  in  a  proceeding  under  tht 
act  24  May  1878  (Brightly's  Purdon  263) 
to  assess  damages  for  a  change  of  grade 
of  a  borough  street,  an  appeal  is  taken  to 
the  common  pleas  from  the  award  of 
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viewers  under  the  act  13  June  1874 
(Brightly's  Pvirdon  772)  such  appeal  is 
not  too  late  if  filed  after  the  entry  of 
judgment  on  the  award  but  within  thirty 
days  from  the  filing  of  the  award, 
Brovm  v.  Beaver  Borough,  12  C.  C.  313. 

12a  In  proceedings  to  assess  damages 
for  the  opening  of  a  borough  street  under 
the  act  16  May  1891  (Brightly's  Purdon 
1399),  if  a  lot  owner  fails  to  appear  be- 
fore the  viewers  to  raise  questions  of 
fact  in  which  he  wishes  to  be  heard, 
he  will  be  held  to  have  waived  them; 
but  where  an  appeal  is  taken  by  him 
from  the  award  but  the  defendant  makes 
no  motion  to  quash  but  joins  issue  and 
proceeds  to  trial,  he  will  be  held  to  have 
waived  such  an  objection.  DuBois  Opera 
House  Co.  V.  DuBois  Borough,  16  C.  C. 
210. 

(ft)  Widening  streets. 

129.  Equity  will  restrain  the  widening 
of  a  borough  street  by  the  taking,  without 
proceedings,  a  strip  of  gi-ound  not  Avithin 
the  corporate  limits  as  originally  estab- 
lished, but  which  lay  along  a  turnpike, 
and  was  brought  into  the  borough  by  a 
later  act  extending  its  limits.  Curwens- 
vtile  Borough's  Appeal,  129  P.  S.  74. 

130.  Where  the  plaintiffs  grantors 
were  the  trustees  of  a  church,  and  eight 
months  before  they  executed  the  deed  to 
the  plaintiff,  they  passed  a  resolution  to 
sell  the  lot  to  him  on  the  condition  that 
he  remove  the  house  and  widen  the  alley 
fourteen  feet,  but  the  deed  did  not  con- 
tain any  such  reservation,  and  after  the 
conveyance  the  plaintiff  moved  back  his 
line  eight  feet,  and  the  borough  subse- 
quently widened  the  alley  by  taking  six 
more  feet  of  the  plaintiff's  land ;  it  was 
hdd,  that  the  evidence  was  insufBcient  to 
show  any  agreement  on  the  part  of  the 
plaintiff  to  donate  the  six  feet  Evans  v. 
JAtitz,  162  P.  S.  661 ;  afiarming  s.  c.  11 
Lane.  109. 

131.  In  a  proceeding  to  widen  and 
grade  a  borough  street,  the  borough  has  a 
right  to  appeal  imder  the  act  13  Jime 
1874  (Brightly's  Purdon  772) ;  and  this, 


though  no  right  of  appeal  be  given  by 
the  act  16  May  1891  (Brightly's  Purdon 
1399).  Such  appeal  must  be  taken  within 
thirty  days  from  the  ascertainment  of  the 
damages  which  is  the  time  of  the  filing  of 
the  report  of  the  viewers  in  court  Bechid 
V.  BechUlsviUe,  3  Dist  Rep.  713. 

132.  Under  the  act  16  May  1891,  sec  6 
(Brightly's  Purdon  1400),  a  citizen  of  a 
borough,  who  has  no  interest  in  the  land 
taken,  has  no  authority  to  file  exceptions 
to  the  report  of  the  viewers  in  a  proceed- 
ing to  widen  a  street  Cedar  Street,  9 
Lane.  169. 

133.  Where  the  width  of  the  roadway 
and  sidewalks  of  a  street  have  been  regur 
larly  established,  an  ordinance  changing 
the  same  must  be  published  as  prescribed 
by  the  act  3  April  1861,  sec.  3,  clause  4 
(Brightly's  Purdon  247),  before  it  can 
take  effect  .BetcA  v.  Ashley  Borough,  7 
Kulp  163. 

134.  The  town  council  of  a  borough 
may  discontinue  proceedings  for  widening 
a  street  at  any  time  before  taJcing  pos- 
session under  completed  proceedings;  and 
this,  though  improvements  have  been 
made  on  the  faith  of  such  widening. 
Eaier  Street,  26  W.  N.  C.  624. 

135.  For  the  practice  regarding  the 
assessment  of  damages  caused  by  a  change 
of  lines,  etc.,  of  a  borough  street,  see 
Thornton  v.  Aahky  Borough,  5  Kulp  609. 

(e)  Vacating. 

136.  The  court  cannot  determine 
whether  an  ordinance  vacating  a  borough 
street  is  unreasonable  or  \injust ;  that  is 
for  the  borough  authorities.  Oay  Street, 
7  0.  C.  217. 

137.  Under  sec.  27  of  the  act  of  3  April 
1851  (Brightly's  Purdon  252)  a  person 
aggrieved  by  the  vacation  of  a  borough 
street  has  until  the  next  term  of  quarter 
sessions  after  the  vacating  ordinance  takes 
effect  in  which  to  appeal  to  that  court 
Ibid. 

13a  If  an  ordinance  vacating  several 
borough  streets  be  void  as  to  one  of  the 
streets  for  want  of  notice,  it  is  void  as  to 
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ill  the  streets.  A  party  in  actual  busi- 
ness on  the  street  and  who  daily  uses  it 
is  entitled  to  notice.     Ibid. 

(<f)  Paring  and  corbing. 

139.  The  costs  of  macadamizing  inter- 
sections, under  the  act  of  23  April  1889 
(Brightly's  Purdon  254),  must  be  appor- 
tioaed  among  all  the  abutting  property 
omiers.  Manner  of  estimating  the  feet 
frontage.  Kennett  Square  v.  Entriken, 
ICC.  469. 

IMi  If  a  borough  desires  to  make  each 
property  owner  pay  for  curbing  his  own 
property,  the  proceedings  should  be  under 
the  act  of  3  April  1851.  If  under  the  act 
of  23  April  1889  (Brightly's  Purdon  264) 
the  cost  must  be  apportioned  among  all 
the  ovners,  though  some  had  already 
(ubed    Ibid. 

1«L  The  act  of  23  April  1889  (Bright- 
Ij's  Purdon  254),  authorizing  boroughs  to 
pive  streets,  applies  to  all  boroughs  with 
special  charters.  Cheendmrg  v.  Laird, 
138  P.  S.  533 ;  affirming  s.  c.  8  C.  C.  608. 

See  MuNiciPAi.  AssEssHEirrs. 

(e)  Repairing. 

142.  If  a  borough  street  has  been  origi- 
nally macadamized  at  public  expense,  the 
Mst  of  repaving  or  repair  cannot  be 
charged  against  abutting  owners.  Oreens- 
b»rg  T.  Laird,  138  P.  S.  633:  affirming 
«.c8C.C.608. 

(9)  TTse  and  obstruction. 

U3.  Upon  the  question  of  public  user 
of  a  borough  street  a  map  not  proven  by 
the  surveyor  who  made  it,  nor  accom- 
panied by  the  original  draft,  was  im- 
properly admitted  in  evidence.  Comm'th 
T.  SviUer,  134  P.  S.  383 ;  s.  c.  26  W.  N. 
C.46. 

Ml  A  manufacturing  company  cannot, 
oj  lease  from  a  railroad  company,  acquire 
<he  right  to  construct  and  operate  a  rail- 
^y  np<Mi  the  streets  of  a  borough  even 
'ith  the  consent  of  the  authorities  of  the 
'wongh.  Barker  v.  Hartman  Steel  Co., 
129  P.  8.  551.    See  s.  c.  23  W.  N.  C.  109. 


145.  A  borough  will  not  be  restrained 
from  removing  a  stone  wall  which  is 
built  upon  and  is  an  obstruction  to  a 
street,  merely  because  its  removal  will 
injure  private  property.  Walsh  v.  Oly- 
phant  Borough,  7  C.  C.  124. 

(A)   Sewers. 

146.  A  borough  is  not  bound  to  furnish 
a  system  of  drainage  which  will  prevent 
the  flow  of  surface  water  upon  property 
below  the  grade  of  a  street.  Lafferty  v. 
Girardville,  1  Mona.  513 ;  s.  c.  17  Atlan. 
17.  See  Buchert  v.  Boyertown,  1  Mona. 
577;  s.  0.  17  Atlan.  677. 

147.  Borough  authorities  have  no  right 
to  open  a  drain  through  a  lot  owner's 
property,  which  had  been  legally  closed 
by  the  latter,  because  of  its  illegal  use 
by  another  lot  owner  to  drain  his  cess- 
pool; and  this,  though  the  closing  of 
the  drain  caused  a  public  nuisance  on 
the  streets  of  the  borough.  Crodand  v. 
Pott»vUle,  126  P.  S.  511, 

148.  A  borough  which  permits  a  public 
culvert,  of  sufficient  capacity  in  itself  to 
be  extended  through  private  property  re- 
duced to  an  insufficient  capacity,  is  liable 
to  a  property  owner  for  the  resulting  in- 
juries. Haus  V.  Bethlehem,  134  P.  S.  12 ; 
8.  c.  26  W.  N.  C.  348. 

149.  In  an  action  against  a  borough  for 
injuries  caused  by  an  overflow  of  surface 
water  into  the  plaintiff's  cellar,  where 
there  was  evidence  that  a  sewer  was  not 
only  imperfectly  constructed,  but  was 
negligently  allowed  to  become  clogged; 
it  was  held,  that  if  the  sewer  was  stopped 
up  or  out  of  repair,  its  capacity  was  im- 
material. MarMe  v.  Berwick,  142  P.  S. 
84. 

150.  A  borough  council  which  has 
power  to  btiild  sewers  and  drains,  has 
power  to  grant  permission  to  a  citizen 
to  lay  a  drain  pipe  in  the  street  to  lead 
off  the  surface  or  refuse  water  from  his 
building ;  such  a  drain  is  not  a  nuisance 
per  86,  and  an  injunction  for  its  removal 
cannot  be  granted  imtil  after  the  right 
had  been  established  in  an  action  at  law 
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where  the  evidence  is  conflicting  as  to 
whether  it  is  a  nuisance  in  fact.  Wood 
V.  McGrath,  150  P.  S.  451. 

151.  Where  a  board  of  water  commis- 
sioners was  created  for  the  borough  of 
Sewickley  and  the  money  to  erect  the 
water  works  was  to  be  furnished  by  the 
borough  by  an  issue  of  bonds,  the  in- 
terest to  be  paid  out  of  the  water  rent, 
and  the  commissioners  were  to  report 
annually  to  the  councils,  and  to  pay  over 
semi-annually  all  the  moneys  in  their 
hands;  it  was  held,  that  the  commis- 
sioners had  no  interest  in  the  water 
works  and  the  borough  could,  without 
their  consent,  use  the  water  to  sprinkle 
the  streets  and  to  lay  sewers.  Sewickley 
Water  Works  Commissioners  v.  Sewickley 
Borough,  169  P.  S.  194. 

See  Municipal  Assesshbkts  :  Mttnici- 

PAL  COEPOBATIONS. 

(i)  Sidewalks. 

152.  Under  the  act  of  3  April  1851, 
upon  the  failure  of  a  property  owner  in 
a  borough  to  repair  his  sidewalk  after 
notice,  the  borough  may  repair  it  and 
file  a  lien  for  the  cost  with  twenty  per 
cent  penalty  added.  Beltthoover  Borough 
V.  Maple,  130  P.  8.  335. 

153.  The  owner  of  a  lot  fronting  on  a 
borough  street,  who,  for  a  consideration, 
assumes  to  keep  the  sidewalk  in  repair, 
is  liable  over  to  the  borough  for  damages 
paid  by  it  by  reason  of  his  neglect  to  do 
so.  They  are  not  joint  wrong-doers. 
Brookville  v.  Arthurs,  130  P.  S.  601. 

154.  Under  the  borough  act  of  3  April 
1851  a  demand  on,  and  refusal  by,  the 
property  owner  to  make  a  sidewalk,  are 
not  necessary  to  sustain  a  lien  for  the 
same.  JUt.  Pleasant  v.  Baltimore  &  Ohio 
RaUroad  Co.,  138  P.  S.  365;  s.  c.  27 
W.N.  C.  177;  38  P.  L.  J.  225. 

155.  The  owner  of  property  abutting 
upon  a  new  street  of  a  borough  is  not 
bound  to  pay  for  the  grading  of  the 
footway.  SteeUon  Borough  v.  Booser,  162 
P.  S.  630. 

See  Municipal  Cobpoeations. 
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(A;)   Bridges. 

156.  Where  property  in  a  borough  is 
damaged  by  a  change  in  the  location  of 
the  abutments  of  a  bridge,  which  is  part 
of  a  public  highway,  the  remedy  is  by  the 
appointment  of  viewers,  under  the  act  24 
May  1878  (Brightly's  Purdon  253),  and 
not  by  action  of  trespass.  Power  v. 
Bidgway  Borough,  149  P.  S.  317. 

See  Highways. 

{I)  Street  crossing's  at  railroads. 

157.  A  borough  incorporated  under  the 
general  borough  law  has  no  authority  to 
enact  an  ordinance  compelling  railroad 
companies  to  erect  gates,  or  keep  watchr 
men  at  street  crossings.  Ardibald  Bor- 
ough V.  Ddaware  &  Hudson  Canal  Co.,  3 
Lack.  Jut.  189. 

Vm.  Gas  and  electricity. 

isa  A  borough  may,  by  ordinance, 
under  a  penalty,  prohibit  the  drilling  of 
a  natural  gas  or  oil  well  within  150  feet 
of  any  house,  stable  or  other  building; 
so,  the  council  may  abate  a  well  which  is 
being  drilled  and  is  a  public  nuisance,  en- 
dangering the  lives  and  property  of  its 
citizens.  Agnew  v.  Washington,  7  C.  C. 
180. 

159.  A  natural  gas  company  which  has 
laid  its  pipes  in  a  borough  prior  to  the 
act  of  29  May  1885  without  permission, 
will  not,  since  the  passage  of  that  act,  be 
enjoined  at  the  suit  of  the  borough  from 
using  said  pipes.  Butler  Borough's  Ap- 
peal, 5  Cent.  669. 

160.  A  borough  has  no  power  to  lay 
gas  in  the  streets  to  supply  citizens  with. 
gas,  and  an  ordinance  authorizing  a  pri- 
vate citizen  to  lay  pipes  is  inoperative. 
Bansberry  v.  Keller,  2  Northam.  305. 

161.  A  m  ere  resolution  of  council  whicli 
is  not  recorded,  signed  by  the  burgess  nor 
published,  is  not  sufficient  authority  to 
the  president  to  bind  the  borough  by  an 
irrevocable  contract  for  street  lighting 
for  a  definite  period  at  a  certain  price. 
Comm'th  v.  Buchanan,  6  Kulp  217. 
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162.  A  borough  has  the  right  to  con- 
tract for  the  lighting  of  its  streets  by 
electricity  or  otherwise,  without  first  hav- 
ing submitted  the  question  to  a  vote  of  the 
taxpayers;  it  is  only  when  the  general 
fond  of  the  borough,  raised  by  the  usual 
taxation,  is  not  sufficient  to  defray  the 
expense  of  lighting,  and  a  special  tax  is 
necessary  for  the  purpose,  that  a  vote  of 
the  taxpayers  is  requisite.  Severs  v.  Win- 
ton  Borough,  1  Lack.  L.  N.  103. 

163.  The  act  20  May  1891  (Brightly's 
Pardon  242),  authorizing  boroughs  to 
manufacture  electricity  for  commercial 
purposes,  is  constitutional;  it  is  not  in 
conflict  with  article  IX.,  sec  7,  of  the 
constitution.  Linn  v.  Chamberiburg  Bor- 
ough, 160  P.  S.  611. 

IX.  Licenses. 

16*.  A  non-resident  cracker-baker,  who 
supplies  local  dealers  from  a  ws^on,  can- 
not be  compelled  by  borough  authorities 
to  take  out  a  license.  Jft.  Joy  v.  King, 
6  Lane.  345. 

165.  A  non-resident  wholesale  confec- 
tioner who  supplies  local  dealers,  taking 
orders  and  filling  them  directly  from  his 
wagon  in  the  original  package,  cannot  be 
oompelled  by  the  borough  to  take  out  a 
license.  iR.  Joy  Borough  v.  Hartman, 
8  Lane.  242. 

166.  A  borov^h  ordinance  forbidding 
non-residents  to  engage  in  a  particular 
business  in  the  borough  is  invalid.  WH- 
eox  V.  KnomiUe,  12  C.  C.  641. 

167.  The  act  6  February  1830  (Brightly's 
Pardon  1657),  forbidding  the  peddling  of 
clocks  without  a  license,  does  not  interfere 
with  interstate  commerce,  and  is  not  in 
violation  of  the  constitution  of  the  United 
States.  Comm'th  v.  Harmd,  166  P.  S. 
89. 

16a  The  act  of  22  March  1870  (P.  L. 
522),  anthorijiing  borough  authorities  of 
Conshohocken  to  exact  a  license  from 
travelling  vendors,  will  not  sustain  a 
boroagh  ordinance  imposing  a  license  fee 
upon  milkmen  daily  selling  upon  the 
streets  the  milk  produced  on  their  farms. 
Condtohocken  v.  Nippes,  5  Montg.  137. 


169.  Under  the  general  borough  act  of 
3  April  1861  (Brightly's  Purdon  239)  a 
borough  may  impose  a  license  fee  on 
hawkers,  pedlers,  etc.,  but  an  exception 
as  to  citizens  of  the  borough  is  void  be- 
cause of  discrimination.  The  act  of  24 
May  1887,  empowering  cities  and  boroughs 
to  license  foreign  dealers,  did  not  apply  to 
citizens  of  this  state.  Sanaford  Borough 
V.  Brode,  7  C.  C.  221. 

170.  A  ciiy  ordinance  requiring  the 
payment  of  a  license  fee  from  all  persons 
soliciting  orders,  was  field,  in  its  operation 
upon  an  agent  for  a  business  house  in 
Chicago,  to  be  a  tax  upon  interstate  com- 
merce ;  the  subject-matter  of  such  an  ordi- 
nance is  not  within  the  limitation  of  the 
police  power  of  the  state.  Brennan  v. 
TUuaviOe,  163  U.  S.  289;  reversing  s.  c. 
143  P.  S.  642. 

171.  The  ordinance  of  the  borough  of 
Warren  of  13  April  1894,  regulating 
vending,  hawking  and  peddling  in  the 
borough,  is  manifestly  in  restraint  of 
legitimate  ti^e  and  cannot  be  justified 
as  a  police  regulation.  Warren  Borough 
V.  icwM,  16  C.  C.  176. 

172.  The  act  10  May  1893  (Brightly's 
Purdon  1326),  authorizing  cities,  bor- 
oughs and  townships  to  impose  a  license 
fee  upon  all  persons  engaging  in  a  tran- 
sient retail  business  but  excepting  those 
engaged  in  a  permanent  business,  does 
not  allow  a  tax  to  be  imposed  upon  non- 
residents having  their  permanent  busi- 
ness place  out  of  the  state  but  employing 
an  agent  to  do  a  transient  business  in 
the  state;  such  a  tax  would  be  a  tax 
upon  interstate  commerce.  South  Beth- 
lehem,  v.  Hackm,  4  Northam.  381 ;  s.  c.  12 
Lane.  196. 

173.  A  borough  has  the  right  to  de- 
mand license  fees  for  telephone  poles 
erected  on  its  highways;  the  granting 
of  permission  to  a  telephone  company  to 
occupy  its  streets,  the  company  contract- 
ing to  put  in  and  maintain  a  telephone 
for  the  borough,  will  not  preclude  the 
subsequent  imposition  of  such  license 
fees.  BetlUehem  Borough  v.  Pennsylvania 
Telephone  Co.,  4  Northam,  389. 
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174.  The  act  22  April  1889  (Brightly's 
Purdon  242),  authorizing  boroughs  to  levy 
a  license  tax  on  hacks,  is  not  unconstitu- 
tional ;  an  ordinance  to  apply  to  all  vehi- 
cles used  in  carrying  persons  or  property 
within  the  borough  or  between  points 
within  the  borough  and  other  points  or 
places,  whether  the  owner  resides  or  the 
vehicles  be  kept  within  the  borough  or 
not,  is  valid  and  enforceable ;  on  failure 
to  pay  the  license,  suit  for  the  recovery 
thereof  may  be  brought  before  a  justice 
of  the  peace.  Washington  v.  McGeorge, 
146  P.  S.  248. 

175.  The  act  22  April  1889  (Brightly's 
Purdon  242),  authorizing  boroughs  to  levy 
and  collect  a  license  tax  on  hacks,  is 
constitutional;  an  ordinance  imposing  a 
license  tax  of  five  dollars  on  a  vehicle 
drawn  by  one  horse,  eight  dollars  on  one 
drawn  by  two  horses  and  twelve  dollars 
on  one  drawn  by  three  or  more  horses, 
is  not  unreasonable.  Nonresidents  who 
carry  on  such  a  business  are  liable  for 
the  tax  except  such  aa  haul  directly 
through  the  borough  to  and  from  points 
outside  thereof.  Gibson  v.  Coraopolis 
Borough,  8  Lane.  369. 

176.  A  borough  ordinance  providing 
for  a  pedler's  license  which  does  not 
apply  to  persons  holding  a  mercantile 
license  within  the  borough,  is  invalid  as 
a  trade  regulation.  West  PittsUm  v.  Dy- 
mond,  8  Kulp  12. 

Z.  Taxes. 

177.  The  act  of  25  June  1886,  regulat- 
ing the  collection  of  state,  county  and 
other  taxes  in  boroughs,  not  cities,  is,  as 
to  state  &nd  coimty  taxes,  in  violation  of 
article  III.,  sec.  1,  of  the  constitution. 
It  is  valid,  however,  so  far  as  it  relates  to 
local  taxes.     Comm'th  v.  Swai,  8  C.  C.  111. 

178.  In  a  proceeding  in  the  quarter 
sessions  imder  the  act  of  22  April  1887 
(Brightly's  Purdon  261),  to  compel  the 
collection  of  a  special  tax  to  pay  a 
borough's  indebtedness,  if  the  borough 
files  an  answer  that  the  treasury  is 
empty  and  that  the  revenues  in  any  one 


year  are  inadequate  to  pay  the  debt, 
the  petitioner  is  entitled  to  a  decree. 
Bower's  Appeal,  127  P.  S.  134. 

179.  In  a  proceeding  in  the  quarter 
sessions  under  the  act  of  22  April  1887 
(Brightly's  Purdon  261),  to  compel  the 
collection  of  a  special  tax,  citizens  and 
taxpayers  who  have  been  refused  a  right 
to  intervene  have  no  standing  to  be  heard 
in  the  supreme  court  on  appeal.     Ibid. 

180.  In  proceedings  to  increase  the 
debt  of  a  borough,  a  remonstrance  of 
citizens  and  taxpayers  to  the  statement 
filed  will  be  stricken  off  as  irrelevant 
Laird  v.  Greensburg,  8  C.  C.  621. 

181.  A  borough  ordinance  which  pro- 
vided that  all  persons  selling  liquors 
within  the  borough  should,  in  addition  to 
other  licenses,  pay  the  treasurer  for  a 
saloon  twenty-five  dollars,  and  for  ped- 
dling with  a  wagon  fifty  dollars  annually, 
and  that  any  person  selling  liquor  within 
the  borough  without  paying  said  tax 
should  be  fined  fifty  dollars  for  each 
offence,  was  held  to  be  invalid  as  im- 
posing a  tax  for  revenue.  DuBoistovm  v. 
Rochester  Brewing  Co.,  9  C.  C.  442. 

182.  Where  a  borough  was  authorized 
by  an  act  of  assembly  to  erect  water 
works  with  power  to  fix  the  rates  for  the 
use  of  the  water,  and  some  of  the  water 
was  used  in  the  building  of  a  new  school- 
house  in  the  borough ;  it  was  heid,  that 
the  school  district  was  not  liable  for 
water  charges  for  the  water  so  used. 
Emails  Borotigh  v.  Ematis  School  District, 
12  C.  0.  349. 

183.  The  act  25  June  1885  (Brightly's 
Purdon  1992),  providing  for  the  election 
of  borough  and  township  tax  collectors,  is 
constitutional;  its  title  gives  sufi&cient 
notice  of  its  contents,  it  is  not  a  local  or 
special  enactment  and  does  not  violate 
the  constitutional  requirements  of  uni- 
formity in  the  levy  and  collection  of 
taxes.  Comm'th  v.  Lyter,  34  W.  N.  C. 
393 ;  BenneU  v.  Hunt,  148  P.  S.  257 ;  ovei^ 
ruling  Comm'th  v.  Commissioners  of  Lacka- 
wanna, 7  C.  C.  173 ;  Evans  v.  Witmer,  2 
C.  C.  612,  and  Hannick's  Bond,  4  C.  P. 
38.     See  Comm'th  v.  Lyter,  162  P.  S.  60. 
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XI.  Indebtedness. 

184.  Though  borough  bonds  issued 
without  complying  with  the  provisions  of 
sec.  10,  article  IX.,  of  the  constitution,  and 
of  sec.  2  of  the  act  of  2  April  1874,  are  void, 
yet  if  the  debt  be  a  lawful  one  and  the 
money  is  applied  to  an  existing  valid 
indebtedness,  the  borough  is  liable,  and 
the  money  can  be  recovered  on  a  count 
npon  the  simple  contract  for  money 
loaned.  Bainsburg  Borough  v.  Fyan,  127 
P.  S.  74;  aflfijming  Fyan  v.  Bainsburg 
Borough,  5  C.  C.  443. 

185.  Upon  the  secession  of  a  part  of  an 
existing  borough,  under  the  act  29  May 
1889  (Brightly's  Purdon  235),  a  proper 
proportion  of  the  debt  must  be  assumed 
by  the  new  borough.  The  indebtedness 
includes  a  bond  not  yet  due.  Sharon  HiU 
Borough,  140  P.  S.  260;  affirming  s.  c.  4 
Del.  252. 

186.  Upon  a  bill  to  restrain  a  borough 
from  undertaking  the  erection  of  an 
electrical  plant  on  the  ground  that  the 
borough  indebtedness  would  be  increased 
beyond  the  constitutional  limit,  the  bur- 
den is  on  the  plaintiff  to  prove  that 
the  indebtedness  would  be  necessarily  in- 
creased to  an  amount  exceeding  the  legal 
limit.  Linn  v.  ChaTuberaburg  Borough, 
160  P.  S.  511. 

XII.  Suits  against  boroughs. 

187.  The  right  of  a  citizen  and  tax- 
payer to  become  a  party  to  a  suit  against 
a  borough,  under  the  act  of  23  March 
1877  (Brightly's  Purdon  437),  exists  only 
where  the  proceedings  are  in  the  court  of 
common  pleas.  Mower's  Appeal,  127  P. 
S.  134.     , 

Xm.  Actions  for  penalties. 

3881  A  burgess  has  no  jurisdiction  to 
collect  a  penalty  imposed  by  an  ordinance 
against  drilling  oil-wells,  by  a  summary 
conviction  under  the  act  of  3  April  1861 
or  19  May  1887  (Brightly's  Purdon  249). 
Agnew  v.  Waihington,  7  C.  C.  180. 

189.  A  borough  under  the  general  bor- 
ough law  has  the  right  to  impose  license 


fees,  but  such  parts  of  a  borough  ordi- 
nance as  direct  the  arrest  and  imprison- 
ment of  those  who  fail  to  comply  with 
the  provisions  thereof,  are  not  valid. 
Egger  v.  Stine,  12  C.  C.  316. 

BOUNDARY. 

See  BoBOUOHs:  Deed:  Estoppel:  Evi- 
dence, XXX. 

1.  The  act  4  May  1871  (P.  L.  639),  pro- 
viding that  the  western  boundary  of  the 
city  of  Wilkes-Barre  shall  be  the  low, 
water  mark  of  the  Susquehanna  river, 
is  repealed  by  the  act  24  May  1887 
(Brightly's  Purdon  260),  which  provides 
that  whenever  any  township,  borough  or 
city  is  bounded  by  the  nearest  margin  of 
any  navigable  stream  and  the  opposite 
township,  borough  or  city  is  also 
bounded  by  the  nearest  margin  of  the 
same  stream,  the  middle  of  such  stream 
shall  be  deemed  and  taken  to  be  the 
bovindary  line.  CfUchrist  v.  Strong,  167 
P.  S.  628. 

BouirriEs. 

1.  A  supervisor  has  no  authority  to 
bind  a  township  by  his  agreement  to  pay 
a  bounty  for  enlistment  in  the  United 
States  service.  Bearce  v.  Fairview  Town- 
ship, 9  0.  C.  342;  s.  o.  27  W.  N.  C.  212. 

2.  The  act  8  May  1889,  P.  L.  123, 
authorizing  soldiers  or  sailors  to  bring 
suit  against  any  county  borough  or  town- 
ship to  recover  the  money  they  may  be 
entitled  to  by  reason  of  being  accredited, 
was  hdd  to  be  unconstitutional  as  a  lo- 
cal act  not  applying  to  cities.  B&irce  v. 
Fairview  Toumship,  9  C.  C.  342 ;  s.  c.  27 
W.  N.  C.  212. 

3.  The  act  8  June  1891  (Brightly's 
Purdon  260),  providing  that  soldiers  and 
sailors  who  re-enlisted  to  fill  quota  may 
sue  for  bounty,  was  hdd  to  be  uncon- 
stitutional as  violating  article  III.,  sec. 
21,  of  the  constitution,  that  no  act  shall 
prescribe  any  limitation  of  time  within 
which  smts  may  be  brought  against 
corporations  different  from  a  limitation 
fixed  in  actions  against  natural  persons ; 
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that  section  is  broad  enough  to  include 
not  only  corporations  but  also  municipal 
corporations  and  quasi-municipal  corpo- 
rations. Cole  V.  Economy  Toumahip,  13 
C.  C.  649. 

BREACH  OF  PROMISE. 

See  Husband  and  Wife,  XIV. 

BREAKING  AND  ENTERING. 

See  Cbiminal  Law,  XXXIX. 

BRIBERY. 
See  Ceimikal  Law,  LX. 

BRIDGE  COMPANIES. 

See  Highways,  XX. 

1.  The  provisions  of  the  act  of  29  April 
1874  and  of  14  March  1876  (Brightly's 
Purdon  266),  prohibiting  a  bridge  or 
ferry  company  from  exercising  its  cor- 
porate franchises  within  three  thousand 
feet  of  any  other  bridge  or  ferry  in 
actual  use,  were  repealed  by  the  act 
17  May  1876  (Brightly's  Purdon  264). 
Bridgewater  Ferry  Co.  v.  Sharon  Bridge 
Co.,  145  P.  S.  404 

2.  A  bridge  company  authorized  to 
erect  a  bridge  over  a  navigable  river 
has  a  right  to  fix  the  number  and  loca- 
tion of  its  piers  at  its  discretion ;  it  may 
be  responsible  for  an  injury  resiilting 
from  a  wanton  abuse  of  the  right,  but 
otherwise  it  is  not  liable  in  damages. 
JvUe  V.  Keystone  Bridge  Co.,  146  P.  S. 
400. 

3.  The  power  to  construct  a  bridge 
carries  with  it  the  right  to  elevate  the 
bridge  to  a  sufficient  height  to  avoid 
the  danger  of  ice  and  floods;  such  ele- 
vation may  be  changed  to  the  extent 
that  experience  shows  to  be  necessary, 
and  such  right  carries  with  it  the  right 
to  construct  reasonable  and  proper  ap- 
proaches, and  the  elevation  over  a  high- 
way will  not  be  enjoined  as  a  public 
nuisance  where  the  public  convenience 
is  increased  thereby  and  public  travel 


is  not  interfered  with  to  any  appreciable 
extent.  Comm'th  v.  Pittaton  Ferry  Bridge 
Co.,  148  P.  S.  621.     See  s.  c.  8  Kulp  29. 

4.  Under  the  act  29  April  1874,  P.  L 
90,  as  amended  by  the  act  17  AprU  1876, 
P.  L.  34  (see  further  amendment  6  May 
1887,  Brightly's  Purdon  263),  a  bridge 
company  cannot  charge  in  addition  to 
the  toll  for  vehicles,  a  toll  for  passen- 
gers carried  by  the  vehicle.  Where  five 
such  payments  were  collected  from  the 
plaintiff;  it  was  held,  that  the  defend- 
ants could  only  be  subjected  to  five 
penalties  and  not  to  a  penalty  for  every 
passenger  carried  and  paid  for  during 
the  period  of  such  charges.  Porter  v. 
Dawson  Bridge  Co.,  157  P.  S.  367. 

5.  The  right  to  free  a  toll  bridge  by 
the  exercise  of  the  right  of  eminent  do- 
main is  not  relinquished  by  a  provision 
in  the  charter  of  a  bridge  company  by 
which  the  legislature  reserved  the  right 
to  purchase  the  bridge  after  the  expira- 
tion of  twenty  years.  In  such  a  pro- 
ceeding, evidence  is  admissible  as  to  the 
erection  and  maintenance  of  free  bridges 
a  short  distance  below  the  one  in  ques- 
tion. Lock  Haven  Bridge  Co.  v.  Clinton 
County,  157  P.  S.  379. 

6.  A  bridge  company  has  power  to 
issue  such  a  number  of  free  passes  as  in 
the  sound  discretion  of  the  directors  will 
inure  to  the  best  interests  of  the  stock- 
holders; the  constitutional  prohibition 
applies  only  to  railroad  companies.  Eat- 
son  V.  Venango  Bridge  Co.,  11  C.  C.  383. 

7.  The  directors  of  a  bridge  company 
have  power  to  contract  for  the  use  of  the 
bridge  for  the  purposes  of  a  street  rail- 
way, provided  such  use  does  not  interfere 
with  the  use  of  the  bridge  by  the  public. 
Hassan  v.  Venango  Bridge  Co.,  11  C.  C 
383. 

a  A  strip  of  land  purchased  by  a 
bridge  company  to  widen  the  approach 
to  its  bridge,  and  intended  for  the  sole 
use  of  passengers  and  vehicles,  is  not 
liable  to  city  taxation.  MonongcMa 
Bridge  Co.  v.  Pittsburgh,  12  C.  C.  87. 

9.  A  municipal  lien  for  the  cost  of 
paving  a  street  cannot  be  filed  against  s 
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bridge  company  possessing  only  a  right 
of  way  over  land  abutting  on  a  street  in 
the  borough.  Warren  Borough  v.  Pleaa- 
ant  Bridge  Co.,  16  C.  C.  44. 

BRIDGES. 

See  BoBouoHs:  Highways,  XX. :  Muiac- 

IPAI.   COBPOKATIOKS  :   BaILROASS. 

1.  Where  a  bridge  spans  a  stream 
which  is  a  boundary  line  between  a  city 
and  a  county,  the  city  will  be  restrained 
by  the  court  of  the  adjoining  county 
from,  interfering  with  the  laying  of  the 
tracks  of  a  passenger  railway  company 
upon  the  portion  of  the  bridge  belong- 
ing to  the  adjoining  county,  where  it 
appears  that  tiie  consent  to  the  laying 
of  the  railway  has  been  given  by 
the  supervisors  of  the  township  and  the 
commissioners  of  the  coimty,  and  the 
officers  of  the  city  have  been  made  parties 
defendant  to  the  bill.  Delaware  County 
and  Philadelphia  Electric  Railway  Co.  v. 
Philadelphia,  164  P.  S.  467. 

BROKERS. 

See  Agenct:    Bailmekt,  YIII.  :   CoN- 
TBAor,  X. :  Factobs  :  Taxes,  III. 

BUGGERY. 


BUILDING  ASSOCIATIONS 

See  Taxes,  HI. 

I. 

Of&cers. 

V. 

Borrowers. 

VI. 

Withdrawing  members. 

VII. 

Fines. 

IX. 

Dues. 

X. 

Value  of  stock. 

XL 

Expiration  and  winding  up. 

I.  Officers. 

3.  A  building  association  will  not  be 
permitted  to  plead  the  improper  act  of 
its  own  treasurer  as  a  bar  to  a  recovery 
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against  it.    Beethoven  Building  Aaaociation 
V.  Weber,  5  Atlan.  236. 

2.  Where  the  evidence  as  to  the  au- 
thority of  the  solicitor  of  a  building  as- 
sociation to  receive  a  check  in  satisfaction, 
was  partly  written  and  partly  oral,  it 
was  proper  to  submit  the  question  of 
authority  to  the  jury.  Home  B.  &  L. 
Ass'n  V.  KUpatrick,  140  P.  S.  405. 

V.  Borrowers. 

3.  A  borrowing  stockholder  sued  upon 
his  bond  may  show  that,  if  the  profits 
were  divided,  the  stock  would  have 
matured  and  the  debt  be  extinguished. 
Charles  Tyrrell  Loan  &  Building  Associa- 
tion V.  Haley,  139  P.  S.  476;  s.  c.  27 
W.  N.  C.  244. 

4.  Where  a  member  of  a  building  asso- 
ciation assigns  his  stock  as  collateral  for 
the  payment  of  a  loan  for  which  he  has 
given  a  judgment  on  his  real  estate,  he 
cannot  afterwards  assign  his  title  to  the 
stock  to  another  person  and  direct  that 
the  payments  on  his  stock  shall  not  be 
applied  to  the  payment  of  his  indebted- 
ness, but  that  the  same  shall  be  collected 
from  his  real  estate.  Wadlinger  v.  Waahr 
ington  German  Building  <fe  Loan  As^n, 
153  P.  S.  622. 

5.  Where  a  member  of  a  building  as- 
sociation borrowed  upon  five  shares  of 
stock  and  received  eight  himdred  dollars, 
giving  his  bond  and  mortgage  for  one 
thousand  dollars,  and  subsequently  the 
association  made  an  assignment  for  cred- 
itors, at  which  time  defendant  had  paid 
all  his  dues  and  was  able  and  willing  to 
continue  payment;  it  was  h£ld,  that  his 
liability  upon  the  bond  aud  mortgage 
was  simply  to  return  the  money  borrowed, 
with  legal  interest  thereon.  State  Saving 
and  Loan  As^n  v.  Carroll,  15  C.  C.  622. 

6.  It  is  usury  for  an  unincorporated 
building  association  to  deduct  premiums 
from  the  principal  of  a  mortgage  executed 
to  a  trustee  in  its  behalf,  and  in  an  action 
by  the  building  association  after  incorpo- 
ration upon  such  a  mortgage,  the  defence 
of  usury  may  be  set  up  by  the  mortgagor 
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or  Ms  assignee  for  creditors.    BolancPs 
Estate,  2  York  122. 


VI.  Withdrawii^  members. 

7.  A  member  of  a  building  association 
cannot  be  a  withdrawal  stockholder  so 
long  as  his  stock  is  held  in  pledge  by 
the  association.  Wadlinger  v.  Washington 
German  Building  Jb  Loan  Ass'n,  153  P. 
S.  622. 

a  Where  certain  orders  for  withdraw- 
als were  signed  by  the  president  and 
attested  by  the  secretary  and  paid  in 
good  faith  by  the  treasurer  to  the  secre- 
tary, who  was  in  the  habit  of  receiving 
money  for  the  members  and  who  ab- 
sconded with  the  money;  it  was  held, 
that  there  was  not  sufficient  evidence  of 
negligence  on  the  part  of  the  treasurer  to 
submit  to  the  jury.  Hibemia  Building 
As^n  V.  McOrath,  154  P.  S.  296. 


Vn.  Fines. 

9.  Upon  the  distribution  of  an  assigned 
estate,  a  building  association  will  not  be 
allowed  penalties  and  fines  imposed  by  it 
after  the  date  of  the  assignment,  but  only 
simple  interest.  Bayer's  Estate,  1  York 
193. 

IX.  Dues. 

10.  Where  the  by-laws  of  a  building 
association  make  it  the  duty  of  the  secre- 
tary to  file  security  and  to  receive  and 
account  for  weekly  dues,  a  payment  to 
the  secretary  not  made  at  a  stated  meet- 
ing is  not  a  mispayment.  Schntte  v.  Cali- 
fomia  Premium  B.  <fe  L.  Association,  146 
P.  S.  324 


X.  Value  of  stock. 

11.  Where  a  building  association  issues 
a  number  of  shares  of  stock,  the  proper 
way  to  ascertain  the  value  of  any  particu- 
lar share  at  a  given  time  is  to  add  to  the 
amount  paid  on  the  share  a  proportion  of 


the  profits  ascertained  by  dividing  the 
annual  profits  among  all  the  shares  in 
proportion  to  the  amount  paid  on  each 
share;  and  where  an  association  used  a 
different  plan  for  many  years,  it  was 
held,  that  a  stockholder,  by  failure  to 
object,  was  not  estopped  from  requiring  a 
change  in  the  methods.  Charles  Terrell 
Loan,  &  Building  As^n  v.  Haley,  163  P.  S. 
301. 


XI.  Expiration  and  winding  up. 

12.  A  building  association  which  de- 
clares that  the  shares  have  matured  is 
liable  for  their  full  value.  It  cannot 
adopt  a  rule  compelling  matured  stock- 
holders to  pay  a  premium  for  preference. 
Mechanic^  and  Workingmen'a  Building 
Association's  Appeal,  7  Atlan.  728. 

13.  When  a  series  in  a  building  associa- 
tion has  run  out,  the  non-borrowers  can- 
not be  required  to  accept  payment  of 
their  stock  in  other  assets  of  the  company 
or  a  less  sum  in  cash  than  the  par  value 
of  the  other  assets.  Mercer  v.  Amber 
Building  &  Loan  Ast^n,  10  C.  C.  61. 

14.  Where  the  shares  in  a  foreign  build- 
ing association  were  redeemable  in  cash 
after  a  certain  number  of  payments  had 
been  made ;  it  was  AeW,  that  the  word  "  re- 
deemable "  should  be  construed  to  mean, 
at  the  option  of  the  association.  Peters 
V.  Gfranite  Stale  Provident  Association,  12 
C.  C.  192. 

15.  Under  the  act  of  17  April  1876 
(Brightly's  Purdon  272)  a  building  asso- 
ciation, even  after  its  charter  has  expired, 
must  be  regarded  as  having  a  qualified, 
corporate  existence,  and  a  bill  will  lie 
against  it  for  the  purpose  of  winding  up 
its  affairs.  If  liquidating  trustees  are 
not  appointed  on  such  dissolution,  tlie 
court  will  appoint  a  receiver  for  such. 
purpose.  Morrison  v.  Carbondale  Butld- 
ing  Association,  1  Lack.  Jur.  437. 


BUILDING  CONTRACTS. 

See  Arbitration:  Contract. 
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BUILDIirGS. 

See  PAKTT-wAiLS :  Philadelphia. 

1.  The  open  space  or  curtilage  re- 
qiiired  by  the  act  of  21  April  1855 
(Brightly's  Purdon  1443)  for  each  dwell- 
ing-house in  Philadelphia  must  be  en- 
tirely clear  from  the  ground  upward. 
Phaadelphia  v.  Brawn,  9  C.  C.  670;  s.  c. 
48  L.  I.  57. 

2.  Equity  will  not  interfere  by  way  of 
a  mandatory  injunction  to  restrain  the 
maintenance  of  structures  upon  an  ad- 
joining lot  in  violation  of  restrictive 
conditions  in  a  deed,  when  there  has 
been  long-continued  delay  in  asserting 
the  right  and  a  remedy  exists  at  law. 
Ome  V.  Fridenberg,  143  P.  S.  487. 

3.  The  violation  of  a  building  restric- 
tion in  a  deed  may  not  be  restrained 
where  there  has  been  a  change  of  sur- 
roundings in  the  neighborhood,  in  the 
character  of  the  improvements,  and  in 
the  purposes  to  which  they  are  applied. 
Ome  V.  Fridenberg,  143  P.  S.  487. 

4.  Where  land  was  subject  to  a  cove- 
nant that  no  manufactory,  work-shop, 
steam-engine  house,  smith-shop,  or  other 
building  for  offensive  purposes  or  occu- 
pation, or  building  of  any  kind  to  be 
Qsed  for  any  purpose  other  than  as  and 
for  a  genteel  cottage  or  dwelling-house, 
stable  or  coach-house,  should  ever  be 
built  on  the  land,  and  the  lessees  of 
defendant  in  September  1887  built  on 
the  land  a  boat-house,  club-house  and  a 
carpenter-shop  for  repairing  boats,  and 
notice  to  remove  the  same  was  not  given 
until  January  1889,  the  court  refused  a 
mandatory  injunction;  a  mandatory  in- 
junction will  not  be  issued  where  com- 
plainant's rights  are  not  clear.  Oatzmer 
V.  St.  Vincent  School  So<nety,  147  P.  S. 
313. 

5.  In  a  proper  case,  equity  will  restrain 
by  injunction  the  erection  of  a  frame 
building  in  violation  of  a  city  ordinance 
within  the  fire  limits  of  a  city.  WiUcea- 
barre  v.  FrauentJicU,  6  Kulp  444. 

6.  The  act  of  11  April  1872,  prohibit- 
ing  the  erection  of  frame  buildings  in 


certain  portions  of  the  city  of  Reading, 
is  not  repealed  by  the  municipal  act  of 
23  May  1874.  Beading  v.  Wanner,  1 
Wilcox,  282. 

7.  The  erection  of  a  wooden  building 
not  constituting  a  nuisance,  will  not  be 
restrained  by  injunction  though  such 
erection  be  prohibited  by  city  ordi- 
nance.   Lancaster  v.  Shaub,  7  Lane  340. 

BURDEN  OF  PROOF. 

See  Evidence,  XXXIII. :  Neoliobnob  : 
Notary  Public. 

BURGLARY. 

See  Criminal  Law,  XXXTX. 

BURIAL. 

See  Cemeteries. 

BY-LAWS. 

See  Corporations,  XVII. 

CANALS. 

1.  Land  seized  by  and  appropriated  to 
the  use  of  the  state  for  the  purpose  of 
a  reservoir  for  the  Pennsylvania  canal 
vests  in  the  commonwealth  in  fee.  De- 
losier  v.  Pennsylvania  Canal  Co.,  11  Atlan. 
400. 

2.  The  state  took  an  estate  in  fee  on 
the  land  acquired  for  the  permanent  use 
of  her  canals,  and  the  sale  under  the  act 
of  21  April  1858  passed  a  similar  title  to 
their  vendees.  The  Philadelphia  and 
Erie  Railroad  company  camiot  be  re- 
strained from  laying  their  railroad  tracks 
over  and  across  the  streets  traversed  and 
crossed  by  the  portion  of  said  canal  of 
which  they  are  the  owners.  WiUiamsport 
V.  Pennsylvania  Railroad  Co.,  8  C.  C.  360. 

3.  The  confirmation  of  a  report  of 
viewers  laying  out  a  road  across  a  canal 
confers  no  authority  to  erect  a  bridge 
that  will  obstruct  its  navigation.  Road 
in  Lehigh,  1  Kortham.  220. 

4.  Where  supervisors  without  an  order 
of  court  made  a  fill  upon  a  towpath  in 
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laying  out  a  public  road  across  the  saine, 
and  such  fill  interfered  with  the  conven- 
ient and  lawful  use  of  the  towpath  by 
the  canal  company ;  it  was  Jield,  that  the 
latter's  employees  were  not  indictable 
for  peaceably  removing  the  obstruction, 
C<mm'th  V.  BtuMle,  142  P.  S.  144. 

5.  Where  a  canal  company  places  upon 
its  dam  permanent  splashboards,  which 
raises  the  water  and  increases  the  area 
of  the  dam,  it  is  liable  to  a  property 
owner  for  the  injury  residting  from  the 
consequent  increased  overflow  of  his  land 
occasioned  by  this  enlargement  of  its 
works.  Fredericks  v.  Pennsylvania  Canal 
Co.,  148  P.  S.  317. 

6.  Under  the  act  10  April,  1826  sec.  1 
(Brightly's  Purdon  285),  the  taking  of 
cattle  to  the  bank  of  a  canal  for  the  pur- 
pose of  watering,  is  an  offence  punish- 
able by  fine  and  imprisonment.  Phila- 
delphia &  Beading  JR.  B.  Co.  v.  Beading 
&  PottaviUe  B.  B.  Co.,  12  C.  C.  613;  s.  c. 
2  Dist.  Eep.  857. 

CANCELLATION. 

See  Equity,  XIV. 

CAPIAS. 

See  Abkest:    Bail:    Execution,  IV.: 
Slander. 

CARLISLE  TABLES. 

See  Negligbnob. 

CARRIERS. 

See  Constitutional  Law,  IX. :  Negli- 
gence, IV. :  Omnibuses  :  Penal  Stat- 
utes :  Bailboad  Companies  :  Tele- 
graph Companies. 

IL  Of  the  bill  of  lading. 
IV.  Besponsibilities  of  carriers, 
(o)   General  rules. 
(d)  Connecting  carriers. 
V.   Limitation  of  responsibility. 
VL  Bights  and  duties  of  common  car- 
riers. 
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(a)  Freight  charges. 

(b)  Manner  of  shipment 
VII.  Carriers  of  passengers. 

(a)  Passenger  contracts. 

(b)  Begulations  of  carriers. 

(c)  Besponsibility  for  baggage. 

n.  Of  the  biU  of  lading. 

1.  A  bUl  of  lading  is  a  contract  inter 
partes,  it  is  not  a  mere  memorandum,  and 
oral  testimony  is  not  receivable  to  show 
the  real  contract.  Hostetter  v.  Baltimore 
&  Ohio  Bailroad  Co.,  11  Atlan.  609. 

2.  The  fraudulent  assignee  of  a  bill  of 
lading  has  no  right  superior  to  those  of 
the  assignor  for  the  purpose  of  defeating 
the  consignor's  right  of  stoppage  in  tranr 
situ.  Hermann  v.  PhMadelphia  Lumber 
Co.,  6  Montg.  42. 

3.  Where  the  holder  of  a  bill  of  lad- 
ing has  a  lien  for  advances,  his  title  is  not 
affected  by  a  foreign  attachment  issued  at 
the  suit  of  the  shipper's  creditors.  Har- 
rison V.  Mora,  150  P.  S.  481. 

4.  The  delivery  of  a  bill  of  lading  to 
the  order  of  a  factor  vests  the  title  of  the 
goods  in  the  factor,  as  between  the  vendor 
and  third  persons.  Harrison  y.  Mora,  150 
P.  S.  481. 

5.  Where  the  bill  of  lading  is  attached 
to  a  draft  as  security  for  its  payment  and 
transferred  for  a  valuable  consideration, 
it  is  an  appropriation  of  the  property  con- 
tained in  the  bill.  Bache  v.  Philips,  156 
P.  S.  103. 

6.  Where  a  bank  received  a  bill  of  lad- 
ing made  out  to  the  order  of  the  con- 
signors with  a  draft  attached,  drawn  on 
the  purchasers  of  the  carload  of  goods, 
and  in  the  bill  of  lading  was  a  direction 
to  notify  the  purchasers;  and  the  pur- 
chasers drew  a  new  draft  upon  a  person 
to  whom  they  proposed  to  sell  the  goods, 
and  the  bank  discounted  the  new  draft 
and  passed  the  amount  of  it  to  the  pur- 
chaser's credit,  who  then  drew  a  check 
upon  this  deposit  for  the  amount  of  the 
original  draft  and  delivered  the  check  to 
the  bank;  and  the  purchasers  failing  to 
sell  the  goods  to  the  person  upon  whoiu 
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the  second  draft  was  drawn,  sold  them  to 
other  parties  to  whom  they  directed  the 
lailroad  company  to  deliver  the  car,  and 
the  bank  never  notified  the  railroad  com- 
pany of  its  possession  of  the  bill  of  lad- 
ing and  the  company  had  no  knowledge 
of  its  existence,  and  the  purchasers  sub- 
sequently failed  and  did  not  pay  the  sec- 
ond draft;  it  was  held,  in  an  action  by 
the  bank  against  the  railroad  company 
for  a  wrongful  delivery  of  the  goods, 
that  the  railroad  company  was  not  liable. 
National  Bank  of  PhoenixvUle  v.  Philadel- 
phia &  Beading  Railroad  Co.,  163  P.  S. 
467. 

7.  The  delivery  of  bills  of  lading 
without  indorsement,  or  with  improper 
indorsement,  is  sufficient  when  made, 
accepted  and  intended  as  a  pledge  and 
security  for  the  sum  advanced  or  paid  on 
the  draft  to  which  they  are  attached; 
after  such  a  delivery  the  holder  must  be 
deemed  and  taken  as  the  owner  for  the 
accomplishment  of  the  purpose  for  which 
the  goods  were  pledged.  Bidiardson  v. 
Xaikan,  167  P.  S.  513;  s.  c.  36  W.  N.  C. 
242. 

a  Where  goods  in  the  hands  of  a 
bailee  are  seized  under  foreign  attach- 
ment, the  property  represented  by  the 
bills  of  lading  is  in  the  custody  of  the 
law  and  cannot  lawfully  be  sold  without 
an  order  of  court,  but  after  the  attach- 
ment is  dissolved  the  rights  and  powers 
of  the  pledgee  of  the  bill  of  lading  are 
the  same  as  before  the  seizure,  subject 
only  to  the  duty  of  retention  imposed  by 
the  bond  given  on  the  dissolution  of  the 
attachment.  Bichardson  v.  Naihan,  167 
P.  S.  513;  8.  c.  36  W.  N.  C.  242. 


rv.  Responsibilities  of  carriers. 

(a)  General  mles. 

9.  Groods  in  the  hands  of  a  common 
carrier  for  transit  to  a  purchaser  are  at 
the  latter*  s  risk,  in  the  absence  of  special 
arrangements  to  the  contrary.  BoUon  v. 
Ackerman,  8  C.  C.  549 ;  s.  c.  1  Lack.  Jur. 
337. 


10.  As  to  the  liability  of  a  common 
carrier  for  the  malicious  assault  of  its 
servant  upon  a  passenger,  see  note  to 
Central  BaUway  Co.  v.  Peacock,  14  Atlan. 
709. 

11.  The  act  13  June  1874  (Brightly's 
Purdon  166),  that  carriers  shall  not  be 
liable  for  the  value  of  goods  taken  from 
them  by  legal  process,  does  not  excuse  an 
express  company  from  liability  for  loss 
occasioned  by  its  negligence.  ToclUerman 
V.  Adams  Express  Co.,  1  York  165. 

12.  Where  plaintiff's  goods  delivered 
to  the  express  company  in  this  state  were 
seized  under  a  domestic  attachment  in 
another  state  before  delivery,  and  the 
company's  agent  erroneously  informed 
the  plaintiff  that  he  would  have  thirty 
days  in  which  to  claim  his  goods,  by 
reason  whereof  he  lost  the  same ;  it  was 
held,  that  such  erroneous  statement  was 
such  negligence  on  the  part  of  the  express 
company  as  entitled  the  plaintiff  to  re- 
cover their  value.  Tochterman  v.  Adama 
Express  Co.,  1  York  165. 


(O)  Connecting  carriers. 

13.  As  to  connecting  lines  of  railroad 
and  the  limitation  of  responsibility  by 
contract,  see  note  to  Harris  v.  Grand 
Trunk  BaUway  Co.,  5  Atlan.  307. 


V.  Limitation  of  responsibility. 

14.  A  common  carrier  cannot  protect 
itself  from  liability  for  negligence  beyond 
an  agreed  value  as  expressed  in  the  re- 
ceipt. Weiller  v.  Pennsylvania  Bailroad 
Co.,  134  P.  S.  310;  s.  c.  26  W.  N.  C.  27. 

15.  In  a  suit  against  a  carrier  for  fail- 
ure to  deliver  perishable  goods  in  a  rear 
sonable  time,  a  condition  in  the  bill  of 
lading  that  the  carrier  should  not  be 
liable  for  damages  to  perishable  property 
occasioned  by  delay  of  any  kind  is  no 
defence.  Pennsylvania  Bailroad  Co.  v. 
mism,  3  Cent.  915. 

16.  As  to  the  right  of  common  carriers 
to  limit  their  common-law  liability,  see 
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note    to    Pennsylvania  Railroad    Co.   v. 
Riordon,  13  Atlan.  327. 

17.  Where  a  railroad  company  issues 
a  through  bill  of  lading,  in  which  its 
liability  is  limited  to  an  agreed  valua- 
tion, and  which  declares  that  the  carrier's 
responsibility  is  to  cease  upon  delivery, 
in  good  order,  at  its  terminus  to  a  con- 
necting carrier,  and  an  accident  results 
while  the  property  is  in  the  hands  of  a 
connecting  carrier,  the  limitation  of  liar 
bility  applies  in  favor  of  the  carrier  in 
whose  control  the  property  is  injured. 
Fairchild  v.  Philadelphia,  W.  &  B.  E.  R. 
Co.,  148  P.  S.  527. 

18.  Where  a  clause  in  a  bill  of  lading 
provided  that  the  carrier  should  not  be 
liable  for  loss  or  damage  from  causes  be- 
yond its  reasonable  control  by  riots;  it 
was  held,  that  this  did  not  relieve  the 
carrier  for  the  loss  of  goods  stolen  in 
open  daylight,  in  the  presence  of  the 
carrier's  employees,  who  made  no  offer 
to  resist  the  thieves  and  protect  the 
goods,  and  the  measure  of  damages  in 
such  a  case  was  not  limited  to  the  valua- 
tion in  the  bill  of  lading.  Lang  v.  Penn- 
sylvania R.  R.  Co.,  154  P.  S.  342;  afiarm- 
ing  s.  c.  12  C.  C.  432. 

19.  A  carrier  of  live  stock  cannot  by 
special  contract  relieve  himself  of  the 
consequences  of  his  own  negligence. 
Armstrong  v.  United  States  Express  Co., 
159  P.  S.  640. 

ao.  In  an  action  against  a  carrier  it 
was  held,  that  a  release  of  liability  was 
properly  excluded  where  erasures  ap- 
peared on  the  face  of  the  release,  and  it 
appeared  that  such  erasures  were  made 
by  the  carrier's  agent,  and  there  was  no 
evidence  that  the  paper  was  shown  or 
read  to  the  shipper  after  the  erasures 
were  made.  Armstrong  v.  United  States 
Express  Co.,  159  P.  S.  640. 

21.  A  release  of  a  carrier  from  all  lia- 
bility for  damages  resulting  from  "any 
cause  not  the  result  of  collision,  or  of 
cars  being  thrown  from  the  track,"  does 
not  restrict  the  plaintiff  to  proof  of  such 
gross  negligence  as  would  result  in  either 
collision    or    derailment.      FJuenix    Pot 


Works  V.  Pittsburgh  &  Lake  Erie  Railroad 
Co.,  139  P.  S.  284 ;  s.  c.  27  W.  N.  C. 
321. 

22.  A  carrier  of  goods  may  limit  his 
liability  except  as  against  his  own  negli- 
gence, and  in  such  case  the  liabUity 
depends  upon  the  proof  of  negligence  in 
fact.  Buck  V.  Pennsylvania  R.  R.  Co., 
160  P.  S.  170. 

23.  Where  a  railroad  company  has  con- 
tributed to  the  funds  of  a  relief  asso- 
ciation composed  of  its  employees,  an 
£^eeflient  by  a  member  of  the  associar 
tion  that  the  acceptance  of  benefit  from 
the  relief  fund  shall  operate  as  a  release 
from  all  claims  to  damages  against  the 
company,  is  not  contrary  to  public  policy 
and  does  not  violate  the  rule,  that  a 
common  carrier  cannot  make  a  valid  con- 
tract against  its  own  negligence.  Johnson 
V.  Philadelphia  &  Reading  R.  R.  Co.,  163 
P.  S.  127 ;  afiarming  s.  c.  2  Dist  Kep.  229; 
Ringle  v.  Pennsylvania  R.  R.  Co.,  164 
P.  S.  529. 

24.  A  common  carrier  cannot  stipulate 
for  a  release  from  the  consequences  of  his 
own  negligence  or  fraud;  a  clause  in  a 
bill  of  lading  was  ftcZd  to  be  void  which 
stipulated  that  the  owner  and  consignee 
should  cause  the  goods  to  be  insured  and 
look  only  to  compensation  from  said 
insurance,  and  in  case  of  loss  the  carrier 
should  have  the  benefit  of  such  insurance 
if  such  loss  should  occur  from  any  cause 
which  should  be  held  to  render  the  car- 
rier liable  therefor.  WUlock  v.  Penns^ 
vania  R.  R.  Co.,  166  P.  S.  184. 

25.  Where  the  loss  or  damage  has  been 
occasioned  by  the  negligence  of  the  car- 
rier, the  measure  of  damages  for  the  loss 
of  the  goods  is  their  value  at  the  point  of 
destination;  and  this,  notwithstanding  a 
stipulation  in  the  bill  of  lading  that  the 
damages  should  be  computed  at  the  value 
of  the  property  at  the  time  and  place  of 
shipment,  and  though  the  point  of  desti- 
nation be  not  on  the  line  of  the  carrier 
whose  negligence  caused  the  loss.  Ruppd 
V.  Allegheny  Valley  R.  R.  Co.,  167  P.  S. 
166. 
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VL  Rights  and  duties  of  common 
carriers. 

(a)  Freight  charges. 

36  The  act  of  4  June  1883  (Brightly's 
Puidon  1815),  forbidding  discrintinations 
bf  common  carriers  in  rates  and  facilities 
for  transportation,  is  unconstitutional  so 
far  as  it  undertakes  to  regulate  interstate 
eommerce.  Wigton  v.  Pennsylvania  RaUr 
nod  Co.,  8  C.  C.  191. 

27.  A  recovery  cannot  be  had  under 
the  act  4  June  1883  (Brightly's  Purdon 
1815)  for  three  times  the  amount  of  the 
difference  between  the  charges,  unless 
the  amount  of  the  difference  is  actually 
equal  to  the  amount  of  injuries  suffered. 
Eoovtr  T.  Pennsylvania  R.  R.  Co.,  156 
P.  S.  220. 

2&  Under  the  act  4  June  1883  (Bright- 
ly's Purdon  1816)  a  railroad  company 
mar  charge  a  lower  rate  of  freight  for 
coal  transported  to  a  manufacturing  es- 
tablishment from  which  it  obtains  manu- 
factured products  for  transportation,  than 
to  a  coal  dealer  whose  business  with  the 
company  is  limited  to  the  coal  transported. 
Eomer  v.  Pennsylvania  R.  R.  Co.,  156 
P.S.220. 

29.  The  act  4  June  1883  (Brightly's 
Pnrdon  1815)  is  not  in  conflict  with 
article  III.,  sec.  7,  of  the  constitution,  for- 
bidding any  speciaJ  law  regulating  labor, 
trade,  mining  or  manufacturing.  Hoover 
T.  Pennsylvania  R.  R.  Co.,  156  P.  S.  220. 

30l  In  a  suit  against  a  railroad  com- 
pany for  discrimination,  where  the  plain- 
tiff filed  a  bill  of  particulars  setting  forth 
» lirt  of  the  names  of  the  parties  in  whose 
faror  discrimination  was  alleged,  which 
list  included  nearly  all  the  companies 
baring  dealings  with  the  defendant ;  it  was 
**M,that  the  facts  being  largely  within  the 
howledge  of  the  defendant,  this  was  not 
sjch  an  amended  statement  as  required  to 
)« supported  by  affidavit.  Crow\.Pennsyl- 
"wmB.  B.  Co.,  IDist  Rep.  82.  SeeZ«gron 
T.  Aiuujiwinto  .8.  B.  Co.,  132  P.  S,  403. 

3L  A  common  carrier  may  be  compelled 
11  an  action  for  money  had  and  received, 
to  repay  an  excess  over  the  freight  which 


lawfully  may  be  charged,  but  to  entitle 
him  to  recover  for  discrimination  under 
the  act  4  June  1883  (Brightly's  Purdon 
1815)  it  must  appear  that  the  discrimi- 
nation was  made  for  like  service  and  under 
like  conditions  in  all  material  respects, 
and  the  burden  of  proof  is  upon  the 
plaintiff.  Paine  v.  Pennsylvania  R.  R. 
Co.,  14  C.  C.  38. 

32.  In  calculating  tonnage  per  mile  a 
raih-oad  company  is  entitled  to  a  reason- 
able amount  for  switching  service  and 
terminal  facilities.  National  Tube-  Works 
Co.  V.  Baltimore  &  Ohio  Railroad  Co.,  8 
Atlan.  6. 

33.  The  Pittsburgh  and  Connellsville 
Railroad  Co.  by  its  act  of  incorporation 
of  3  April  1837  is  authorized  to  charge 
for  the  transportation  of  freight  a  maxi- 
mum rate  of  ten  cents  per  ton  per  mile; 
this  rate  was  not  reduced  by  the  act  of 
17  AprU  1846.     Ibid. 

34.  If  the  title  to  the  goods  passes  to 
the  consignee  when  the  bill  of  lading  is 
signed,  the  carrier  cannot  hold  them  for 
a  debt  of  the  consignor;  and  this,  though 
a  condition  to  that  effect  be  printed  on 
the  bill  of  lading.  Bacharaeh  v.  Chester 
Freight  Line,  133  P.  S.  414;  s.  c.  26 
W.  N.  C.  18 ;  af6rming  s.  o.  4  Del.  83. 

35.  One  who  is  engaged  to  haul  organs 
for  an  agent  of  the  manufacturer  has  a 
lien  upon  an  organ  for  the  freight  charges 
upon  it,  but  not  for  services  with  reference 
to  other  organs.  Rienoehl  v.  Worcester 
Organ  Co.,  6  Lane.  289. 

3&  In  a  suit  upon  a  contract  to  carry 
freight,  where  the  statement  alleged  neg- 
ligence by  the  carrier ;  it  was  held,  that 
an  affidavit  of  defence  was  sufficient 
which  not  only  denied  the  negligence  but 
went  further  and  gave  the  particulars  of 
the  accident.  Ross  v.  Philadelphia,  Wilm. 
&  BaUo.  R.  R.  Co.,  36  W.  N.  C.  510;  s.  c. 
3  Dist  Rep.  791;  4  Northam.  322. 

(b)  Kanner  of  shipment 

37.  A  bill  of  lading  containing  no  con- 
dition that  the  goods  were  to  be  shipped 
all-rail,  the  carrier  has  the  option  to  ship 
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by  any  proper  route.    Hostetter  v.  Balti- 
more &  Ohio  B.  R.  Co.,  11  Atlan.  609. 

3a  The  sending  of  an  ordinary  dray 
ticket  without  any  designation  that  the 
freight  was  to  go  by  an  all-rail  route  was 
held  to  be  a  revocation  of  a  previous  tele- 
phone contract  for  an  all-raU  route.     Ibid. 

39.  A  railroad  company  which,  in  disre- 
gard of  instructions,  forwards  merchan- 
dise by  steamer  instead  of  by  rail,  is 
responsible  on  the  contract  if  the  same 
be  lost  by  fire  on  the  steamer ;  the  ques- 
tion of  proximate  cause  is  immaterial. 
Philadelphia  Ss  Reading  R.  R.  Co.  v.  .Becft, 
125  P.  S.  620. 

40.  Where  a  railroad  company  deviates 
from  a  contract  to  transport  live  stock 
by  passenger  service,  by  shipping  it  by 
freight  service,  the  company  cannot  avail 
itself  of  the  stipulations  in  the  contract 
relieving  it  from  liability  as  insurer  at 
common  law ;  but  such  a  deviation  will 
not  relieve  a  shipper  from  a  provision  in 
his  contract  requiring  him  td  notify  the 
company  of  his  claim  for  dam^^es  within 
five  days.  Pavitt  v.  Lehigh  Valley  R.  R. 
Co.,  163  P.  S.  302. 

41.  In  an  action  against  a  carrier  to 
recover  dams^es  for  the  loss  of  a  horse, 
where  there  was  evidence  that  the  stall 
in  the  car  was  negligently  constructed 
and  the  injury  happened  in  consequence 
thereof,  the  case  was  properly  submitted 
to  the  jury.  Armatrong  v.  United  States 
Express  Co.,  169  P.  S.  640. 

42.  Where  the  plaintiff  had  a  carload 
of  potatoes  consigned  to  him  at  Pittsburgh 
from  New  Orleans,  and  they  were  about 
six  days  on  the  way,  and  before  their 
arrival  he  had  ordered  the  car  to  be 
transferred  to  the  defendant's  road  for 
shipment  to  Buffalo,  where  it  arrived  on 
the  fifth  day  after  leaving  Pittsburgh, 
and  the  potatoes  were  then  much  de- 
cayed, and  it  appeared  that  the  car  was 
not  inspected  at  Pittsburgh,  and  was 
delayed  about  three  days  en  route  to 
Buffalo  on  account  of  being  out  of  re- 
pair, and  there  was  evidence  of  experi- 
enced dealers  that  the  decay  had  com- 
menced within  three  days  prior  to  their 


arrival  at  Buffalo ;  it  was  held,  that  there 
was  sufBcient  evidence  of  negligence  to 
go  to  the  jury.  Ruppel  v.  Allegheny  Valley 
R.  R.  Co.,  167  P.  S.  166. 

43.  If  goods  be  carefully  packed  when 
delivereti  to  the  carrier,  and  badly  dam- 
aged when  they  arrive,  the  reasonable 
inference  is  that  they  were  not  trans- 
ported with  due  care ;  it  is  a  question  for 
the  jury.  Phoenix  Pot  Works  v.  Pitti- 
burgh  &  Lake  Erie  R.  R.  Co.,  139  P.  8. 
284;  s.  c.  27  W.  N.  C.  321. 

44.  Where  the  evidence  showed  a  ship- 
ment of  fragile  goods  in  good  order,  and 
a  delivery  in  bad  order,  and  that  the 
goods  were  carefully  packed  and  there 
was  no  collision  or  wreck  in  the  course 
of  transportation;  it  was  error  for  the 
court,  while  leaving  the  whole  case  to 
the  jury,  to  charge  that  unless  the  carrier 
showed  how  the  accident  occured,  the 
legal  presumption  arose  that  it  was 
liable;  the  absence  of  such  distinct  proof 
did  not  deprive  the  defendant  of  the 
right  to  have  the  question  of  negligence 
considered  upon  all  the  testimony.  It 
seems  that  where  the  goods  are  of  a 
fragile  character,  that  fact  may  be  con- 
sidered as  evidence  to  rebut  the  presump- 
tion of  negligence.  Buck  v.  Penngjj^vaKa 
R.  R.  Co.,  160  P.  S.  170. 

Vn.  Carriers  of  passengers. 

(a)   Passenger  contracts. 

45.  If  a  railroad  company  issues  a 
proper  ticket  and  the  conductor  compels 
the  person  to  get  off,  the  plaintiff  is  en- 
titled to  damages ;  and  this,  though  it 
was  through  an  honest  mistake  of  another 
of  the  company's  agents.  Baltimore  & 
Ohio  Railroad  Co.  v.  Bambrey,  16  Atlan. 
67.  \ 

46.  A  passenger  offering  a  ticket  to  a 
station  at  which  the  train  does  not  stop, 
must  pay  his  fare  to  tiie  next  station  at 
which  it  does  stop,  or  he  may  be  ejected. 
CaldioeU  v.  Lake  Shore  &  M.  S.  Railroad 
Co.,  8  C.  C.  467. 

47.  Under  the  act  6  May  1863  (as 
amended    by   the    act    10    April    1872, 
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Brightly's  Purdon  311),  providing  that 
carriers  of  passengers  shall  provide  for 
the  redemption  of  tickets  or  coupons  not 
used,  it  was  held,  that  where  a  commuter 
did  not  use  the  whole  of  his  ticket  but 
the  usual  fare  for  the  number  of  trips 
actually  made  exceeded  the  amount  paid 
for  the  ticket,  the  plaintiff  was  not  enti- 
tled to  recover.  Smtih  v.  Philadelphia  & 
Reading  R.  R.  Co.,  11  C.  C.  555. 

4a  Where  a  passenger  on  a  street  car 
received  a  transfer  ticket  to  another  line 
on  the  margin  of  which  was  pimched  the 
hour  of  9  A.M.  and  the  hour  of  7.30  was 
also  punched  on  it,  and  the  conductor  of 
the  other  car  refused  to  take  the  ticket, 
alleging  that  it  was  two  hours  old,  and 
plaintiff  was  ejected  from  the  car ;  it  was 
hdd,  that  the  company  was  liable  and 
that  the  plaintiff  was  entitled  to  substan- 
tial damages  for  the  inexcusable  tres- 
pass. Zotrd  V.  PiiUburgh  Traction  Co., 
166  P.  S.  4. 

49.  A  drover  riding  upon  a  drover's 
pass  entitling  him  to  return  on  a  passen- 
ger train  is  a  passenger,  and  the  railroad 
company  is  liable  for  an  injury  sustained 
by  him  through  its  negligence.  Anthony 
V.  Hanover  Junction  R.  R.  Co.,  3  York  71. 

(6)  R^fulations  of  carriers. 

50.  A  regulation  of  a  railroad  company 
requiring  the  payment  by  passengers, 
neglecting  to  procure  tickets,  of  ten  cents 
in  addition  to  the  regular  fare,  to  be  re- 
funded at  the  ticket  office,  is  valid.  Reese 
V.  Pennsylvania  Railroad  Co.,  131  P.  S. 
422. 

51.  A  railroad  company  was  not  re- 
sponsible for  injuries  to  a  person  who 
was  travelling  in  a  postal  car  which  he 
knew  was  not  provided  for  the  transpor- 
tation of  passengers,  and  in  which  was  a 
notice  prohibiting  unauthorized  persons 
to  remain.  The  relation  of  passenger 
and  carrier  did  not  exist;  and  this, 
though  a  mileage  book  was  found  on  his 
person.  Brickerv.  Philadelphia  &  Read- 
ing RaUroad  Co.,  132  P.  S.  1 ;  s.  c.  26  W. 
N.  C.  204. 


(c)   Responsibility  for  baggage. 

52.  In  an  action  against  a  common 
carrier  for  loss  of  baggage,  it  is  a  com- 
plete defence,  that  the  baggage  was  de- 
stroyed by  a  flood  of  such  unprecedented 
character  as  amounted  to  an  act  of  God ; 
the  destruction  of  the  day  express  on  31 
May  1889,  by  the  Johnstown  flood,  was 
an  act  of  God ;  in  such  a  case  there  is  no 
presumption  of  negligence  which  will 
shift  the  burden  of  proof  upon  the  carrier 
to  show  that  he  was  not  negligent.  Long 
V.  Pennsylvania  Railroad  Co.,  147  P.  S. 
343. 

CASE. 

See  Trespass  ox  the  Case. 

CASE  STATED. 

See  Pbaotioe,  XXIX. 

CEMETERIES. 

See  Charity:  Dedication. 

I.  Cemetery  companies. 

II.  Of  cemeteries  generally, 

in.  Cemetery  lots. 

rV.  Bemoval  of  dead. 

I.  Cemetery  companies. 

1.  The  act  29  April  1874,  sec.  2,  clause 
7  (Brightly's  Purdon  405),  is  mandatory ; 
the  court  has  no  right  to  refuse  a  charter 
to  a  cemetery  company  if  the  instrument 
is  in  proper  form  and  the  purpose  not 
injurious  to  the  community.  OaJdand 
Cemetery  Co.,  12  C.  C.  145. 

2.  Upon  a  devise  to  trustees  of  land, 
formerly  part  of  a  cemetery,  to  sell  lots 
therein,  and  to  contribute  to  its  mainte- 
nance, the  intention  being  to  make  the 
lot-holders  members  of  the  cemetery  com- 
pany; the  latter,  having  made  expendi- 
tures for  maintenance,  are  entitled  to  an 
account  from  the  trustees  to  determine 
whether  or  not  they  shall  contribute. 
Smith's  Estate,  8  C.  C.  681 ;  s.  c.  47  L.  I. 
342. 
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n.  Of  cemeteries  generally. 

3.  The  act  8  June  1891  (Brightly's 
Purdon  274),  prohibiting  the  establish- 
ment of  certain  cemeteries  within  one 
mile  from  any  city  of  the  first  class,  is  a 
local  law  in  violation  of  article  III.,  sec. 
7,  of  the  constitution.  Philadelphia  v. 
Westminster  Cemetery  Co.,  162  P.  S.  105; 
aflarming  s.  c.  34  W.  N.  C.  17. 

4.  The  act  6  June  1893  (Brightly's 
Purdon  362),  authorizing  the  taking  of 
certain  public  burying-grounds  for  school 
purposes,  is  unconstitutional  as  a  local 
act,  and  passed  evidently  for  the  purpose 
of  taking  a  certain  burial-ground  in  the 
city  of  York,  and  it  is  also  unconstitu- 
tional as  impairing  the  obligation  of  a 
deed  from  John  Penn  to  John  R.  Coates 
for  the  buiial-groimd  in  question,  dedi- 
cating it  to  the  purpose  of  a  public  bury- 
ing-ground.  In  re  Potter's  Field,  8  York 
145. 

5.  Where  three  members  of  a  church 
congregation  purchased  for  the  church  a 
lot  of  groimd,  which  was  conveyed  to 
them  in  trust  for  the  use  of  the  church  as 
a  cemetery,  and  subsequently  there  was  a 
split  in  the  congregation,  and  the  courts 
decided  that  the  section  represented  by 
the  plaintiffs  were  the  true  congregation, 
and  the  other  section  then  withdrew  and 
formed  a  separate  body,  but  kept  control 
of  the  cemetery ;  it  was  held,  that  a  bill 
would  lie  by  the  plaintiffs  for  a  reconvey- 
ance of  the  property  to  them,  and  for  an 
account  of  moneys  received  for  the  sale 
of  burial  lots,  and  that  the  plaintiffs  were 
entitled  to  the  moneys  so  received  during 
the  six  years  preceding  the  suit  less  the 
svun  spent  for  repairs.  Seibert  v.  Dreisch, 
12  Lane.  137. 

6.  The  decision  of  the  commissioners 
appointed  under  the  act  of  15  June  1887, 
acting  in  conjunction  with  the  survivors, 
as  to  the  proper  site  on  the  battle-field  of 
Gettysburg  for  a  monument  to  a  Penn- 
sylvania command,  is  not  subject  to  a 
revision  and  reversal  by  the  (Jettysburg 
Battle-field  Memorial  Association.  Equity 
will  enjoin  the  refusal  to  prevent  the  erec- 


tion. Reed  v.  Gettysburg  Battle-field  Me- 
morial Association,  129  P.  S.  329. 

7.  Under  the  act  5  April  1849  (Bright 
ly's  Purdon  277),  forbidding  the  opening 
of  streets  through  cemeteries,  a  cemetery 
company  has  no  right  to  close  an  alley 
because  it  has  purchased  ground  on  both 
sides  of  it.  DuBois  Cemetery  Co.  v. 
CMffin,  165  P.  S.  81. 

a  For  a  list  of  law  literature  of  burial- 
grounds,  burials,  etc.,  see  Burial  Law,  6 
Lane.  802. 

m.  Cemetery  lots. 

9.  The  opening  of  Diamond,  Norris 
and  Twenty-third  streets  through  the 
Odd  Fellows'  Cemetery  having  made  it 
necessary  for  the  squaring  of  the  ceme- 
teiy  lots  to  make  a  replotting  of  the 
portion  of  the  cemetery  affected,  the 
company  under  its  charter  had  a  right 
to  lay  out  a  new  avenue  upon  and  across 
the  plaintiff's  lot  upon  offering  to  plain- 
tiffs the  right  to  select  another  portion 
of  the  cemetery  for  burial  purposes. 
Root  V.  Odd  Fellows'  Cemetery  Co.,  148 
P.  S.  494. 

10.  A  grant  of  the  exclusive  right  of 
interment  in  certain  burial  lots,  subject 
to  the  regulations  of  a  cemetery  com- 
pany, conveys  no  such  interest  in  the 
land  as  will  support  an  action  of  eject- 
ment.    Hancock  v.  McAvoy,  151  P.  S.  460. 

11.  Where  four  brothers  purchased  a 
burial  lot  and  erected  a  monument  thereon 
at  their  joint  expense,  and  on  each  side  of 
the  monument  inscribed  the  name  of  one 
of  the  brothers  and  set  apart  the  space 
opposite  each  name  for  such  brother's 
family;  it  was  hsld,  that  no  one  of  the 
brothers  could  permit  the  interment  in 
his  portion  of  the  lot  without  consent  of 
the  other  owners  of  any  person  not  a 
member  of  the  family;  and  where  the 
executors  of  the  widow  of  one  of  the 
brothers  cut  off  the  raised  letters  on 
one  face  of  the  monument,  it  was  held, 
that  a  court  of  equity  would,  by  a  man- 
datory injunction,  require  an  entirely  new 
monument  to  be  erected  at  the  expense 
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of  the  widow's  estate.    Leans  v.  Walker, 
165  P.  S.  30. 

12.  The  proceeds  of  cemetery  lots  con- 
Tejed  to  the  decedent  his  heirs  at  com- 
mon law  and  assigns,  and  sold  under  the 
order  of  the  orphans'  court,  will  be  dis- 
tributed as  real  estate.  Holbrookes  Es- 
tate, 1  Dist.  Rep.  259. 

13.  Under  the  act  26  May  1891 
(Brightly's  Purdon  274)  a  bequest  to 
be  used  to  keep  a  burial  lot  in  order 
is  a  bequest  for  a  charitable  use  and 
is  not  subject  to  the  rule  against  per- 
petuities.    Tiemey's  Estate,  13  C.  C.  446. 


IV.  Removal  of  the  dead. 

14.  The  word  "may"  in  the  act  of  12 
May  1887  (Brightly's  Purdon  276),  for 
the  removal  of  the  dead  from  buryii^- 
grounds,  should  not  be  read  "shall"; 
a  discretion  is  vested  in  the  court. 
Zion  German  Reformed  Congregation's 
Jfpeal,  1  Mona.  635. 

15.  Kg  appeal  lies  from  the  quarter 
sessions  to  a  decree  dismissing  proceed- 
ings under  the  act  of  12  May  1887 
(Brightly's  Purdon  276),  for  the  removal 
of  the  dead  from  burying-grounds.     Ibid. 

16.  A  husband  will  not  be  restrained 
by  injunction  from  removing  the  body 
of  his  deceased  wife  from  one  burial  lot 
to  another  lot  owned  by  him;  and  this, 
though  she  was  a  Roman  Catholic  and 
was  buried  in  a  Roman  Catholic  cemetery, 
and  the  cemetery  to  which  her  husband 
desires  to  remove  her  body  is  not  a 
cemetery  of  that  churcL  Cooney  v. 
Lawrence,  11  C.  C.  79. 


CENSUS. 

1.  The  population  of  a  county  must 
be  determined  by  the  last  Federal  census 
in  the  absence  of  any  legislative  pro- 
vision for  otherwise  ascertaining  the  fact. 
OvJdin  V.  SchuylkiU  County,  149  P.  S. 
210;  reversing  s.  c.  10  C.  C.  601; 
Comm'th  v.  Cwnrey,  149  P.  S.  216. 


CERTIORARI. 

See  Appeal   and  Ebkob:  Costs,  XI.: 
Cbiminajj  Law,  XI. 

I.  At  common  law. 

(a)  When  a  certiorari  lies, 
(c)  Of  the  writ 
(e)  Hearing  and  practice. 
IL  To  justices'  courts. 

(a)  When  a  certiorari  lies. 
(6)  Of  the  affidavit 

(c)  Service. 

(d)  Of  the  recognizance. 

(e)  Exceptions.        * 

(g)  Admissibility    of    parol    evi- 
dence. 
(h)  Practice. 
(i)  Cause  of  reversal. 
(k)  Judgments  by  default 
(I)  Penal  actions, 
(m)  Appeal. 

I.  At  commoii  law. 
(a)  When  a  certiorari  Ilea. 

1.  The  plaintiff  may  review  on  cer- 
tiorari the  quashing  of  a  warrant  of 
arrest,  but  he  is  restricted  to  the  regu- 
larity of  the  proceedings  as  they  appear 
of  record ;  the  opinion  of  the  judge  may 
be  used  to  show  that  there  was  no  hear- 
ing on  the  merits.  Cfrieb  v.  EvUner,  135 
P.  S.  281 ;  8.  0.  26  W.  N.  C.  323. 

2.  The  approval  by  the  quarter  ses- 
sions of  the  bond  of  a  township  tax  col- 
lector is  not  reviewable  on  certiorari. 
Erie  County's  Appeal,  14  Atlan.  44 ;  s.  c. 
12  Cent  571. 

3.  Pending  an  appeal  from  an  award 
of  damages  for  a  lateral  railroad,  a  cer- 
tiorari to  the  supreme  court  is  premature. 
Macrum  v.  Jones,  11  Atlan.  317 ;  s.  c.  10 
Cent  280. 

4.  A  certiorari  to  a  decree  confirming 
a  report  of  viewers  laying  out  a  public 
road  must  be  taken  out  within  two  years 
after  final  confirmation,  or  it  will  be 
quashed;  and  this,  notwithstanding  a 
futile  attempt  to  open  the  decree.  Road 
in  WUkins,  5  Cent  701. 
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5.  A  certiorari  in  a  road  caae  must 
issue  within  two  years  of  the  confirmar 
tion  of  the  report  of  viewers.  Satuxm 
Totonship  v.  Broadhead,  9  Atlan.  63.  See 
Broadhead  v.  Saucon  Township,  2  L.  V. 
381. 

6.  An  order  dissolving  an  attachment 
under  the  act  17  March  1869  (Brightly's 
Purdon  70)  is  not  reviewable  by  the 
supreme  court  in  the  absence  of  any- 
thing to  show  an  abuse  of  the  discretion 
of  the  court  below.  Hoppea  v.  Houtz, 
133  P.  S.  34. 

t 

(c)  Of  the  writ 

7.  A  rule  of  court  making  a  certiorari 
returnable  within  twenty  days  is  invalid ; 
it  is  not  authorized  by  the  act  of  20 
March  1810,  or  11  June  1879.  Overseers 
of  North  Beaver  v.  Overseers  of  Big  Beaver, 
7  C.  C.  340. 

(e)  Hearing  and  practice. 

8.  The  supreme  court  on  certiorari  is 
strictly  confined  to  the  record.  Darby 
Borough  v.  Sharon  Hill  Borough,  2  Cent 
621. 

9.  Upon  certiorari  to  the  laying  out  of 
a  public  road  the  supreme  court  is  wholly 
confined  to  the  record.  Boad  in  Moon,  6 
Atlan.  762;  s.  c.  8  Cent.  837. 

10.  The  supreme  court  has  no  author- 
ity to  review  the  facts  on  certiorari  to  a 
road  case ;  it  is  confined  to  the  record. 
Schweitzer's  Appeal,  7  Cent.  631. 

11.  The  supreme  court  has  no  authority 
to  review  the  facts  on  certiorari  in  a  con- 
tested election  case.  Yonkin's  Appeal,  12 
Cent  371;  affirming  Tonkin^ s  Contested 
Election,  2  C.  C.  650. 

U.  A  certiorari  to  the  setting  aside  of 
an  attachment,  under  the  act  of  17  March 
1869  (Brightly's  Purdon  70),  does  not 
bring  up  the  evidence,  and  the  supreme 
court  cannot  pass  judgment  on  the 
reasons  which  influenced  such  a  de- 
cision.   Black  V.  OUender,  16  Atlan.  708. 

13.  After  a  trial  and  acquittal  of  the 
charge  set  forth  in  the  information  the 
supreme  court  will  not,  on  certiorari  at 


the  instance  of  the  commonwealth,  Inquire 
whether  the  court  below  erred  in  requir- 
ing the  prosecution  to  elect  as  to  which 
count  in  the  indictment  they  would  pro- 
ceed on.  Comm'th  v.  Seeman,  14  Atlan. 
329;  s.  0.12  Cent  571. 

14.  Upon  certiorari  to  the  record  of  a 
warrant  of  arrest  the  supreme  court  will 
simply  determine  whether  the  affidavit 
is  sufficient.  They  will  not  examine  the 
subsequent  proceedings.  Hart  v.  Cooper, 
129  P.  S.  297. 

15.  Upon  an  allegation  that  a  fair  and 
impartial  trial  cannot  be  had  in  the  proper 
county,  the  supreme  court  may,  upon 
certiorari,  remove  a  criminal  cause  to 
another  county  for  teial.  Comm'th  v. 
Balph,  3  Cent  123.  See  Comm'th  v, 
Balph,  111  P.  S.  365. 

16.  An  appeal,  since  the  act  of  9  May 
1889  (Brightly's  Purdon  700),  from  a 
decree  setting  aside  the  satisfaction  of  a 
judgment  was  treated  as  a  writ  of  certiorari, 
and  it  was  Md  that  depositions  in  support 
of  the  rule  constituted  no  part  of  the 
record.  Rand  v.  Exng,  134  P.  S.  641; 
8.  c.  26  W.  N.  C.  81. 

17.  A  writ  of  certiorari  lies  to  bring  up 
the  proceedings  of  a  burgess  against  a  de- 
fendant for  violating  a  borough  ordinance, 
and  no  special  allocatur  is  required. 
West  Pittston  v.  Dymond,  8  Kulp  12. 

n.  To  justices'  courts. 

(o)  When  a  certiorari  lies. 

la  If  a  justice's  record  fails  to  show 
jurisdiction,  a  certiorari  may  issue  after 
the  expiration  of  twenty  days.  Moore^s 
Appeal,  3  Cent.  586 ;  Conlan  v.  Hirsch,  6 
Kulp  395. 

19.  If  the  justice  had  no  jurisdiction  a 
certiorari  may  issue  within  twenty  days 
of  notice  of  the  proceedings.  Nutz  v. 
Union  National  Bank,  4  Montg.  213. 

20.  Oerftoran  to  ajustice  must  be  issued 
within  twenty  days  after  notice  of  the 
judgment,  and  this  must  be  set  forth  in 
the  affidavit  Smith  v.  Snyder,  6  Laoo. 
321. 
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21.  A  justice's  record  failing  to  show  a 
service  on  the  defendant,  the  defect  may 
be  taken  advantage  of  on  certiorari,  though 
more  than  twenty  days  elapse  before  the 
writ  is  taken  out.  Duify  v.  MiUett,  1 
Lack.  Jut.  208;  Mt.  Jessup  Coal  Co.  v. 
Lqftus,  1  Lack.  Jur.  110. 

22.  That  the  record  does  not  show  the 
hour  when  judgment  is  taken  by  default, 
cannot  be  taken  advantage  of,  where  the 
certiorari  was  not  taken  out  until  after 
twenty  days.  Spade  v.  Drum,  6  Kulp 
221.  See  Courtright  v.  Harringar,  Ibid. 
372. 

23.  A  certiorari  to  a  justice  is  too  late 
if  issued  more  than  five  years  after  the 
entry  of  judgment  Strause  v.  Scheur- 
man,  13  C.  C.  332. 

24.  The  limitation  of  twenty  days  for 
the  taking  out  of  a  certiorari  does  not 
apply  where  the  justice  had  no  juris- 
diction either  of  the  parties  or  of  the 
subject-matter.  Nalen  v.  Burke,  12  C.  C. 
490 ;  Marvel  v.  Jones,  7  Kulp  508. 

25.  Where  the  judgment  of  a  justice 
is  void  on  the  face  of  the  record,  a  certi- 
orari issued  more  than  twenty  days  after 
the  execution  will  be  sustained.  Mont- 
gomery Y.  Souder,  8  Lane.  186.  See 
Wora  V.  Soujder,  8  Lane.  187. 

26.  The  twenty  days'  limitation  does 
not  apply  where  the  justice  had  no  juris- 
diction, but  the  writ  should  be  applied 
for  within  twenty  days  from  the  time 
the  defendant  learns  of  the  entry  of  the 
judgment.    Neal  v.  Duncan,  9  Mont^.  93. 

27.  A  certiorari  will  be  allowed  after 
twenty  days  where  the  justice  had  no 
jorisdiction  of  the  subject-matter,  or 
where  the  summons  was  never  legally 
served,  or  where  there  was  fraud  in  obtain- 
ing the  judgment.  Hartman  v.  Kottcamp, 
2  York  216.  See  Neff  v.  Gallagher,  16 
C.  C.  219. 

2&  Where  a  justice  agreed  to  discon- 
tinue a  case  upon  the  receipt  of  a  sum  of 
mtmey  which  was  paid,  he  was  without 
jurisdiction  to  proceed  further  in  the 
cause ;  such  want  of  jurisdiction  could  be 
taken  advantage  of  at  any  time,  and  the 
court  allowed  a  special  allocatur  directing 


a  certiorari  to  issue  although  the  twenty 
days  had  expired.  Simpson  v.  Musser,  7 
York  74. 

29.  Where  the  defendant  in  a  suit  be- 
fore a  justice  paid  the  costs  to  the  justice 
upon  his  promising  to  enter  a  non-suit, 
and  the  justice  subsequently  entered 
judgment  for  the  plaintiff;  it  was  held, 
upon  certiorari,  that  the  payment  of  the 
costs  was  an  end  to  the  action  and  the 
alderman  was  without  jurisdiction  to  pro- 
ceed further,  and  such  judgment  being 
invalid,  a  certiorari  could  be  issued  within 
a  reasonable  time  and  the  facts  could  be 
established  by  parol.  Reisinger  v.  Simp- 
sm,  14  C.  C.  626;  s.  c.  7  York  177. 

30.  An  answer  of  the  garnishee  deny- 
ing his  indebtedness  to  the  defendant  pre- 
vents the  justice  from  giving  judgment 
against  the  garnishee  where  the  plaintiff 
does  not  demand  an  issue.  Where  the 
garnishees  took  out  a  certiorari  more  than 
twenty  days  after  such  a  judgment  had 
been  entered  against  them,  but  within 
twenty  days  of  the  issuing  of  execution, 
the  court  set  aside  the  execution,  with  an 
intimation  that  the  defendants  should  ask 
for  a  rule  to  appeal  nunc  pro  tunc.  Win- 
ters  V.  HomsJier,  8  Lane.  137. 

31.  A  certiorari  to  a  judgment  entered 
more  than  sixteen  years  before  the  issu- 
ing of  the  certiorari  will  be  stricken  off 
where  the  defendant  does  not  set  forth 
that  he  was  not  aware  of  the  judgment 
having  been  entered  and  does  not  deny 
his  indebtedness.  Watson  v.  Wehrly,  9 
Lane.  179.  See  s.  o.  10  Lane.  97 ;  6  Del. 
217 ;  11  Lane.  49. 

32.  Where  a  justice  has  jurisdiction, 
a  defective  statement  of  the  cause  of  ac- 
tion cannot  be  taken  advantage  of,  unless 
the  certiorari  is  sued  out  within  twenty 
days.  Baltimore  Mutual  Aid  Society  v. 
Kedy,  6  Kulp  460. 

33.  Where  the  record  of  a  justice 
shows  on  its  face  that  he  did  not  act 
within  the  scope  of  his  authority,  his 
whole  proceedings  are  void  and  a  certio- 
ran  will  lie  although  more  than  twenty 
days  have  elapsed  since  the  rendition  of 
the  judgment    Hoffy.  Hoke,  1  York  207. 
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34.  A  writ  of  certiorari  will  not  be  al- 
lowed after  the  expiration  of  the  twenty 
days  where  there  has  been  a  legal  service 
of  the  summons.  Oillen  v.  Haas,  2  York 
40. 

35.  Upon  the  hearing  of  a  certiorari, 
the  defendant  must  show  affirmatively 
that  the  writ  was  issued  within  twenty 
days  after  he  had  notice  of  the  judgment ; 
upon  his  failing  to  do  so  the  writ  will  be 
quashed.    iVixtKe  v.  Keagy,  2  York  43. 

36.  The  limitation  in  the  act  20  March 
1810,  sec.  21  (Brightly's  Purdon  794),  ap- 
plies only  to  civil  cases;  a  certiorari  may 
be  issued  in  a  suit  for  a  penalty  after  the 
expiration  of  twenty  days.  Pittsburgh  v. 
Madden,  14  C.  C.  120. 


(6)  Of  the  affidavit. 

37.  Upon  certiorari  taken  by  a  county 
to  a  justice's  judgment,  the  affidavit  may 
be  made  by  the  clerk  to  the  counly  com- 
missioners. Lehigh  County  v.  Ylngling, 
6  C.  C.  594. 

3a  A  certiorari  will  be  quashed  where  it 
appears  to  have  been  taken  upon  the  affi- 
davit of  a  person  not  a  party  to  the  suit, 
and  more  than  twenty  days  after  judg- 
ment or  execution.  Fenner  v.  McDaid, 
10  C.  C.  262. 

(c)  Senrlce. 

39.  Where  a  certiorari  is  not  served 
within  five  days  after  it  was  issued,  the 
writ  will  be  quashed.  Bichcreek  v.  Rich- 
creek,  2  York  98.  See  Central  Railroad 
of  Neva  Jersey  v.  Megargd,  1  Lack.  L.  N. 
172. 

(d)  Of  the  recognizance. 

40.  Though  a  recognizance  be  defective 
in  form,  if  the  defendant  in  error  treat  it 
as  valid,  neither  the  principal  nor  surety 
can  evade  liability  on  the  ground  of  such 
informality.  Erdman  v.  Hartman,  7  C. 
C.  609. 

41.  On  certiorari  to  a  judgment  of  a 
justice  against    husband  and  wife,  the 


recognizer  is  liable,  though  the  judgment 
be  reversed  as  to  the  wife.    Ibid. 


(«)  Exceptions. 

42.  Jurisdictional  objections  to  a  jus- 
tice's record  need  not  be  made  the  subject 
of  special  exceptions.  Andreas  v.  Keller, 
2  Northam.  209. 

43.  The  court  will  note  a  fatal  error  in 
the  proceedings,  though  not  embodied  in 
the  exceptions.  Ackerman  v.  Stoner,  7 
Lane.  73. 

44.  Exceptions  alleging  matters  of  fact 
going  to  the  jiirisdiction  of  the  justice 
will  be  overruled,  if  not  supported  by 
depositions,  or  are  not  apparent  on  the 
record.  McManaman  v.  Khck,  9  C.  C. 
302. 

{g)  Admissibility  of  parol  evidence. 

45.  On  certiorari  to  a  justice,  his  record 
showing  four  days'  service,  evidence  is 
admissible  that  there  was  in  fact  but  three 
days'  service.    Diehl  v.  Staler,  6  Lane.  324. 

46.  A  foreiguinsurance  company  should 
be  served  with  process  upon  its  authorized 
state  agent.  That  it  has  an  authorized 
state  agent  may  be  shown  by  parol  on 
certiorari  to  a  justice's  judgment.  Metro- 
politan Life  Insurance  Co.  v.  Keating,  6 
Kulp  367. 

47.  That  the  plaintiff  on  cross-examina- 
tion, before  a  justice,  refused  to  answer, 
and  was  sustained  by  the  justice,  saying 
that  answering  the  question  would  not 
change  the  result  in  his  mind,  such  fact 
may  be  shown  by  depositions,  on  certio- 
rari, and  is  good  ground  for  reversal. 
Bachman  v.  Siglin,  7  C.  C.  112. 

4a  A  constable's  return  of  service  upon 
the  agent  of  a  non-resident  defendant  can- 
not be  contradicted  on  certiorari  by  proof 
that  the  party  named  was  not  defendant's 
agent.    Link  v.  Repple,  7  C.  C.  138. 

49.  Upon  certiorari  to  a  judgment  for 
less  than  $5.33,  extraneous  proof  to  re- 
verse must  be  strong  and  clear.  Kaniper 
V.  Kreidler,  9  C.  C.  91 ;  s.  c.  2  Kortham. 
291. 
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50.  Upon  certiorari  to  a  judgment  of  a 
magistrate,  on  proceedings  to  obtain  pos- 
session of  demised  premises,  only  the 
regularity  of  the  proceedings  as  it  appears 
by  the  record  can  be  examined.  The  court 
cannot  consider  the  terms  of  the  lease  not 
part  of  the  record,  and  it  is  improper  to 
allow  depositions  to  be  taken  to  be  read 
upon  the  hearing.  Wilmington  Steamship 
Co.  V.  Haas,  151  P.  S.  113. 

51.  Where,  upon  certiorari,  the  justice 
denied  under  oath  that  there  was  a  mate- 
rial interlineation  in  a  summons  after  it 
was  served,  and  his  testimony  was  cor- 
roborated by  the  constable;  it  was  held, 
that  the  presumption  in  favor  of  the  hon- 
esty of  the  justice  and  the  correctness  of 
his  record  would  prevail  over  the  oath  of 
the  defendant  to  the  contrary.  Fitzgerald 
v.  CampbeU,  10  C.  C.  396. 

52.  Upon  certiorari  to  a  justice's  judg- 
ment, parol  evidence  is  not  admissible  to 
contradict  the  record  by  proving  want  of 
jurisdiction.  Bitter  v.  Keller,  12  C.  C. 
239. 

53.  Upon  certiorari  to  a  justice's  judg- 
ment, it  may  be  shown  by  depositions 
that  the  judgment  was  entered  without 
evidence.    Baker  v.  Bichart,  12  C.  C.  318. 

54.  Upon  certiorari  to  a  justice,  deposi- 
tions which  relate  wholly  to  the  facts  of 
the  case  and  not  to  what  was  claimed  or 
shown  before  the  justice,  cannot  be  read 
for  the  purpose  of  showing  that  the  jus- 
tice did  not  have  jurisdiction.  Carie  v. 
WhUe  Haven  Ice  Co.,  16  C.  C.  646. 

55.  Where,  on  certiorari  to  a  justice, 
the  name  by  which  the  defendant  was 
sued  imports  that  it  is  a  corporation,  the 
proceedings  will  not  be  set  aside  upon 
proof  that  there  is,  in  fact,  no  such  corpo- 
ration. Carle  v.  White  Haven  Ice  Co.,  16 
C.  C.  646. 

56.  Where  a  justice's  record  shows  a 
valid  service  of  the  summons  as  returned 
by  the  constable  under  oath,  the  court 
will  refuse  to  permit  the  record  to  be 
contradicted  on  certiorari  by  parol  proof; 
the  remedy  of  the  defendant  is  against 
the  constable  for  a  false  return.  Bankert 
V.  Sauji,  6  York  167 ;  s.  o.  6  Del.  226. 


57.  After  a  justice  has  entered  judg- 
ment, he  cannot  issue  a  new  summons 
and  enter  an  additional  judgment  against 
the  defendant  for  the  same  cause  of  action; 
upon  certiorari  to  the  second  judgment,  it 
may  be  shown  by  depositions  that  the 
cause  of  action  in  both  cases  waa  the 
same.    Beynon  v.  Peterson,  7  Kulp  259. 

5a  The  court  will  not,  upon  certiorari, 
consider  parol  proof  in  contradiction  of 
the  justice's  record,  where  the  depositions 
do  not  show  corrupt  or  wilful  misconduct 
on  the  part  of  the  justice  or  clear  want 
of  jurisdiction.  HiU  v.  Scouton,  7  Kulp 
346. 

59.  Upon  certiorari  to  a  justice's  judg- 
ment, his  record  may  be  impeached  for 
fraud,  but  the  evidence  of  the  defendant 
aJone  is  not  sufficient  to  warrant  the 
court  in  setting  aside  the  proceedings 
fifteen  years  after  the  judgment  was 
entered.    Smith  v.  Wehrly,  9  Lane.  202. 

60.  Upon  certiorari  to  a  justice  where 
the  record  shows  a  valid  service,  the 
constable's  return  cannot  be  contradicted 
by  parol  testimony  and  the  proceedings 
set  aside  for  non-service.  Simpson  v. 
Musser,  7  York  74. 

61.  Where  the  justice's  record  shows 
four  days'  service  of  the  siunmons,  evi- 
dence is  admissible  on  certiorari  that 
there  was  in  fact  but  three  days'  ser- 
vice.    Neff  V.  Gallagher,  16  C.  C.  219. 


(ft)  Practice. 

62.  A  justice's  mistake  in  judgment 
cannot  be  corrected  on  certiorari;  an 
appeal  is  the  proper  remedy.  Quigney 
V.  Quigney,  1  Northam.  20. 

63.  Upon  a  certiorari  to  a  justice  the 
court  cannot  go  into  the  merits  of  the 
case.    Lake  v.  Pearce,  1  Lack.  Jur.  264. 

64.  The  court  will  apply  a  stricter  rule 
to  a  justice's  record,  where  no  appeal 
lies.  Dauphin  County  Mut.  Live  Stock 
Insurance  Co.  v.  Pidgeon,  7  C.   C.  448. 

65.  On  certiorari  to  a  justice,  an  ap- 
peal taken  at  the  same  time  will  not 
operate  as  a  waiver  of  the  defendant's 
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privilege  from  service.    Ross  v.  Brown, 
7  C.  C.  142. 

66.  If  the  defendant  sues  out  a  cer- 
tiorari and  removes  the  justice's  record, 
an  appeal  cannot  be  taken,  neither  will 
the  court  allow  it.  MnUy  v.  Smith,  7 
C.  C.  661. 

67.  A  defendant  has  no  right  to  a 
certiorari  after  he  has  perfected  an  ap- 
peal, but  such  appeal  must  be  made 
effective  by  filing  the  transcript  in  court 
WUcox  V.  Knoxoille,  12  C.  C.  641. 

6a  A  justice  may  amend  his  record 
to  correspond  with  the  facts  even  after 
he  has  given  a  transcript,  and  upon  a 
certiorari,  the  case  will  be  decided  upon 
the  record  as  returned  by  the  justice, 
although  it  does  not  correspond  with  the 
transcript  previously  furnished.  Moore 
V.  Mesaersmith,  12  C.  C.  676. 

69.  After  the  time  for  suing  out  a 
writ  of  certiorari  has  been  allowed  to 
pass,  every  reasonable  presumption  con- 
sistent with  the  record  will  be  made 
in  favor  of  the  jurisdiction  of  the  jus- 
tice and  the  regularity  of  the  proceed- 
ings. Carle  v.  White  Haven  Ice  Co.,  16 
C.  C.  646. 

70.  Where  a  justice's  record  has  been 
brought  before  the  court  by  certiorari  and 
the  plaintiff's  name  is  not  correct,  it  is 
not  necessary  to  formally  amend  the 
record  in  that  respect  McCarty  v. 
Dougherty,  16  C.  C.  86;  s.  c.  1  Mag.  & 
Con.  39. 

71.  Where  the  plaintiff  in  error  has 
reason  to  believe  that  the  transcript  has 
been  altered,  his  remedy  is  to  rule  the 
justice  to  produce  his  docket  in  court  for 
inspection.  Davenport  v.  Makon,  6  Kulp 
350. 

72.  Although  a  court  cannot  directly 
review  the  judgment  of  a  justice  ren- 
dered outside  of  its  jurisdiction,  yet 
when  a  transcript  of  such  a  judgment 
is  delivered  to  a  justice  within  the 
jurisdiction  and  judgment  is  entered 
thereon  a  writ  of  certiorari  will  lie  to 
the  latter,  and  if  it  be  found  that  the 
original  judgment  is  void,  the  latter 
judgment  will  be  reversed.    Montgomery 
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V.  Sovder,  8  Lane.  186.    See   War*  v. 
Souder,  8  Lane.  187. 

7a  Where  a  judgment  was  obtained 
before  a  justice  in  Sullivan  county 
against  a  non-resident  and  a  transcript 
of  the  same  was  entered  before  a  justice 
in  Schuylkill  county ;  it  was  held,  upon 
certiorari  to  the  latter  judgment,  that  the 
common  pleas  of  Schuylkill  had  power  to 
inquire  into  the  validity  of  the  original 
judgment     Bea  v.  Titman,  14  C.C.  661. 

74.  A  judgment  in  trespass  against 
two  persons  will  not  be  reversed  on 
certiorari  for  that  reason;  the  proper 
remedy  is  an  appeaL  Lehr  v.  Knauss,  4 
Northam.  372. 

n.  Upon  the  hearing  of  a  writ  of  cer- 
tiorari, amendments  of  the  record  which 
would  have  been  allowed  if  the  case  were 
upon  appeal  will  be  considered  as  made. 
Tombler  v.  Btmard,  4  Northam.  379. 

76.  After  the  return  of  a  writ  of  cer- 
tiorari and  the  removal  of  the  record,  it 
is  not  competent  to  make  amendments 
founded  upon  depositions  to  show  that 
proper  service  of  the  summons  was  made, 
especially  when  several  months  have 
elapsed  and  the  time  for  an  appeal  has 
passed.  Burgan  v.  Miner's  Mills,  1  Kulp 
661. 

77.  Where  a  judgment  against  a  de- 
fendant is  reversed  by  the  common  pleas 
on  certiorari,  he  is  not  entitied  to  execu- 
tion for  costs.  Alexander  v.  Mgley,  12 
C.  C.  316. 

78.  Upon  the  reversal  by  the  common 
pleas  on  certiorari  of  the  judgment  of  a 
justice,  no  judgment  for  costs  should  be 
entered :  a  rule  of  court  providing  there- 
for is  invalid.  MUz  v.  Ebersole,  3  Dist 
Rep.  672. 

79.  Upon  a  judgment  of  the  common 
pleas  reversing  upon  certiorari  a  justice's 
judgment,  an  execution  will  not  be 
allowed  for  costs.  Leone  v.  Hammond, 
41  P.  L.  J.  368. 

(i)   Cause  of  reversal 

80.  Where  the  transcript  shows  that 
the  justice  had  no  jurisdiction  in  such  a 
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matter  for  tbe  reason  that  the  injury  was 
properly  suable  for  in  an  action  on  the 
case,  the  judgment  will  be  reversed  on 
certiorari.    Daviea  v.  Soaaer,  6  Kulp  268. 

SL  Where  the  justice's  record  shows 
the  cause  of  action  sufficiently  to  enable 
the  court  to  ascertain  the  cause  of  the 
controversy  and  that  the  justice  had 
jurisdiction,  the  proceedings  will  not  be 
reversed  on  certiorari.  JJobson  v.  SvU, 
10  Lane.  169. 

83.  Upon  certiorari  to  a  justice  there 
can  be  no  presumption  in  favor  of  the 
justice's  jurisdiction;  the  record  must 
show  affirmatively  that  the  justice  had 
jurisdiction,  and  the  court  will  not  look 
beyond  the  transcript  Harding  v.  Impe- 
rial Slate  Co.,  3  Northam.  199;  Sitter  v. 
KeOer,  3  Northam.  304. 

83.  A  justice's  judgment  against  a 
partnership  will  not  be  reversed  on  certi- 
orari because  the  record  fails  to  give  the 
names  of  the  individual  partners  of  the 
defendant  firm.  But  a  summons  agauist 
J.  Link  &  Go.  will  not  support  a  judg- 
ment against  J.  H.  Link  &  Co.  Link  v. 
Sepple,  7  C.  C.  138. 

8*.  It  is  not  obligatory  upon  a  justice 
to  make  his  summons  returnable  between 
certain  hours;  a  judgment  will  not  be 
reversed  on  certiorari  because  the  sum- 
mons was  returnable  at  a  fixed  hour. 
Metzgar  v.  Shetter,  4  York  7. 

85.  Where  the  constable's  return  is 
defective  in  not  showing  a  legal  service 
upon  a  company  defendant,  the  judgment 
will  be  reversed  on  certiorari.  Lewis 
Lumber  &  Mfg.  Co.  v.  Lewis,  6  Kulp  422. 

86.  Upon  certiorari  to  a  justice  where 
the  record  showed  that  the  plaintiff 
through  his  agent  appeared,  but  did  not 
show  upon  what  day  such  appearance 
was  made  or  when  the  judgment  was 
entered ;  it  was  held,  that  the  record  was 
fatally  defective.  Owinner  v.  Brendt, 
6  Kulp  632;  s.  c.  5  Del.  174. 

87.  Upon  certiorari  to  a  justice's  judg- 
ment where  the  record  shows  that  the 
defendant  appeared  and  filed  an  affidavit, 
but  does  not  show  that  the  plaintiff  ap- 
peared either  in  person  or  by  agent,  or 
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that  he  offered  any  evidence,  the  judg- 
ment will  be  reversed ;  and  this,  although 
the  record  also  states  that  the  judgment 
was  entered  after  hearing  the  proofs  and 
allegations.  Young  v.  Abbey,  1  Dist 
Rep.  43. 

88.  A  judgment  of  a  justice  will  be 
reversed  on  certiorari  where  the  record 
shows  that  the  only  evidence  offered  for 
plaintiff  before  the  justice  was  a  sworn 
book  account  for  goods  sold  and  deliv- 
ered.   Sauter  v.  Carroll,  11  C.  C.  192. 

89.  A  judgment  will  not  be  reversed 
on  certiorari  where  the  record  shows  that 
there  was  evidence  submitted  in  support 
of  the  plaintiff's  claim  and  that  letters  of 
the  defendant,  admitted  to  be  his,  were 
offered  in  evidence ;  and  this,  though  the 
record  does  not  show  that  any  witness 
was  sworn.  Bupp  v.  Labows,  2  Dist 
Bep.  340. 

90.  A  judgment  will  be  reversed  where 
the  record  fails  to  show  that  evidence  was 
given  in  support  of  the  plaintiff's  claim, 
but  does  show  that  judgment  was  entered 
because  the  defendant  refused  to  make  a 
defence.  Chambers  v.  BeyruMs,  2  Dist. 
Bep.  402. 

91.  Upon  certiorari  to  a  justice's  judg- 
ment, the  only  inquiry  is,  whether  the 
proceedings  were  regular  and  the  demand 
within  the  jurisdiction  of  the  justice;  the 
court  will  not  inquire  whether  the  evi- 
dence was  sufficient  to  sustain  the  judg- 
ment. Reap  V.  Moloney,  6  Kxdp  236; 
Haggerty  v.  WurT^rger,  6  Kulp  416. 

92.  Upon  certiorari  to  a  justice's  record 
the  transcript  must  show  that  there  was 
either  proofs  or  allegations  offered  in 
support  of  the  plaintiff's  demand ;  other- 
wise the  proceedings  will  be  reversed. 
SippU  V.  Ghddin,  7  Kulp  100 ;  s.  c.  6  Del. 
304. 

93.  Upon  certiorari  to  a  justice's  judg- 
ment, the  record  should  show  that  testi- 
mony was  taken,  and  that  the  case  was 
heard,  but  it  is  not  necessary  for  the 
justice  to  set  out  in  full  the  testimony  of 
the  witnesses,  or  to  copy  at  length  upon 
his  docket,  documentary  evidence.  Hill 
V.  Scouton,  7  Kulp  345. 
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94.  Where  a  defendant  before  a  justice 
submits  his  defence,  and  does  not  make 
oath  that  the  title  to  land  will  come  in 
question,  he  cannot  afterwards,  on  certio- 
rari, have  the  judgment  set  aside  on  the 
groimd  that  the  evidence  showed  that 
the  title  to  land  did  come  into  question. 
Dobson  V.  HuU,  10  Lane.  169. 

95.  Where  the  record  does  not  show 
that  the  judgment  was  given  by  default, 
it  will  not  be  reversed  merely  because  it 
does  not  show  that  evidence  was  heard  at 
the  hearing.  Ott  v.  Snyder,  3  Northam. 
113. 

96.  Upon  certiorari  to  a  justice's  judg- 
ment, a  statement  that  judgment  was 
given  after  investigating  the  plaintiff's 
claim  was  held  to  be  equivalent  to  a  state- 
ment that  proof  was  made.  Hartman  v. 
Kottcamp,  2  York  215. 

97.  Where  a  justice  gives  judgment 
without  hearing  the  proofs  of  the  defend- 
ant, the  judgment  will  be  reversed  on  cer- 
tiorari. PfaUzgraff  v.  Eisenhour,  3  York 
132. 

9a  A  justice  has  no  right  to  open  a 
judgment  without  notice  to  the  defendant, 
and  to  subsequently  enter  another  judg- 
ment for  a  larger  sum ;  if  he  does  so,  the 
proceedings  will  be  reversed  on  certiorari. 
Carlin  v.  Holland,  11  C.  C.  20. 

99.  Where  a  justice  reserves  his  decis- 
ion, and  adjourns  the  court  without  day, 
he  cannot  subsequently  enter  judgment 
without  notice  to  the  parties;  such  a 
judgment  will  not  be  sustained  upon  cer- 
tiorari by  a  memorandum  on  the  record 
that  a  postal-card  was  sent  to  the  defend- 
ant.   Ledie  v.  Innes,  16  C.  C.  178. 

100.  A  justice's  judgment  will  not  be 
reversed  on  certiorari  because  the  record 
fails  to  state  that  the  judgment  was  given 
publicly;  that  will  be  presumed.  Hart- 
man  V.  Kottcamp,  2  York  215. 

Id.  The  record  of  an  attachment  exe- 
cution before  a  justice  need  not  show 
strict  accuracy  in  every  little  detail,  and 
need  not  show  the  hour  at  which  judg- 
ment against  the  garnishee  was  entered. 
Weiaman  v.  Weiaman,  133  P.  S.  89. 

102.  The  record  of  a  justice  need  not 


show  at  what  hour  of  the  day  the  hearing 
was  had;  it  will  be  presumed  on  certio- 
rari that  the  hearing  was  had  and  the 
judgment  entered  at  the  hour  stated  in 
the  summons.  Fronheiser  v.  Werner,  14 
C.  C.  622. 

103.  A  justice's  judgment  will  not  be 
reversed  on  certiorari  merely  because  a 
transcript  does  not  show  the  hour  at 
which  the  judgment  was  entered.  Cope 
V.  Buck,  3  Northam.  54. 

104.  Upon  certiorari  to  a  justice's  judg- 
ment in  trespass,  it  was  keld,  that  the 
transcript  was  insufficient  where  it  did 
not  set  forth  the  character  of  the  sdleged 
injury  with  sufficient  clearness  to  indicate 
that  the  justice  had  jurisdiction.  Fitz- 
gerald V.  CampbeU,  10  C.  C.  396. 

105.  Where  upon  certiorari  to  a  justice 
the  transcript  shows  no  judgment,  but 
simply  states  that  the  parties  appeared, 
waived  a  hearing  and  took  an  appeal,  the 
certiorari  will  be  dismissed.  Comm'th  v. 
Oraine,  12  C.  C.  286. 

106.  A  judgment  for  wages  will  not 
be  reversed  on  certiorari  because  the 
record  does  not  set  forth  by  whom  or 
when  the  work  was  done  or  the  kind  of 
evidence  by  which  the  claim  was  sus> 
tained.  Shrdtz  v.  Slaymaker,  11  Lane 
148. 

107.  Where  it  appears  that  injustice 
woidd  otherwise  be  done,  the  court  will, 
of  its  own  motion,  reverse  for  errors 
appearing  on  the  face  of  the  record. 
Hallman  v.  Vickera,  8  Montg.  96. 

loa  Upon  certiorari  to  a  justice's  judg- 
ment, where  the  justice  stated  the  claim 
to  be  for  "balance  on  book  account  for 
mason  work,"  the  judgment  was  reversed 
where  the  record  did  not  show  who  con- 
tracted the  debt  or  for  whom  the  work 
was  done.  HaUman  v.  Vickers,  8  Montg. 
96. 

109.  Where  the  judgment  of  a  justice 
is  insensible  it  will  be  reversed  on  certio- 
rari. Strauss  v.  Weaver,  3  Northam.  87 ; 
0.  0.  4  Del.  664. 

110.  A  judgment  of  a  justice  will  not 
be  reversed  on  certiorari  because  of  an  ir- 
regularity on  the  face  of  the  record  w^here 
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it  appears  that  such  irregularity  vas  not 
adhered  to,  but  was  followed  by  a  trial 
with  both  parties  present  and  submitting. 
Weaver  v.  MarMey,  6  York  196. 

Ul.  If  the  bond  for  an  attachment 
under  the  act  of  12  July  1842  (Brightly's 
Purdon  67)  contains  but  one  surety,  the 
proceedings  will  be  quashed  on  certiorari 
to  the  common  pleas.  The  bond  cannot 
be  amended  by  adding  another  surely. 
SpetHgue  v.  Hutton,  9  C.  C.  156. 

U2.  If  the  defendant  in  an  attachment 
execution  before  a  justice  on  the  day  of 
the  hearing  claims  the  exemption,  it  is 
the  duty  of  the  justice  to  allow  it ;  other- 
wise the  proceedings  will  be  reversed. 
Stem  V.  McHale,  5  Kulp  387. 

U3l  Where  an  attachment  is  laid  upon 
money  in  the  hands  of  a  garnishee,  it  is 
the  duty  of  the  constable  to  take  the 
money  or  demand  a  bond  conditioned  for 
its  production  as  reqtiired  by  the  act  12 
June  1842,  sec.  29  (Brightly's  Purdon 
1137);  where  he  failed  to  adopt  either 
course,  the  proceedings  were  reversed  on 
certiorari.  McNamara  v.  Roderick,  6  Kulp 
366. 

114.  The  record  of  a  justice  for  assess- 
ments on  a  live  stock  insurance  policy 
must  show  that  the  defendant  was  in- 
sured in  the  company,  and  state  that  it 
was  for  an  assessment  to  pay  losses  and 
for  what  period  of  time ;  otherwise  the 
judgment  will  be  reversed  on  certiorari. 
Dauphin  County  Mut.  Live  Stock  Insur- 
ance Co.  V.  Pidgeon,  7  C.  C.  448. 

115.  Upon  certiorari  to  a  justice's  judg- 
ment, where  it  appeared  that  two  of  the 
sureties  on  a  note  were  minors  at  the  time 
of  signing,  and  judgment  was  erroneously 
entered  against  them  together  with  the 
other  defendants;  it  was  hdd,  that  the 
judgment  must  be  reversed  as  to  all  of 
the  defendants,  that  it  could  not  be  re- 
versed as  to  the  minors  and  afSrmed  as 
to  the  others.    HoffY.  Hoke,  1  York  207. 

116.  The  record  of  a  justice  on  the 
award  of  referees  will  be  reversed  on  cer- 
tiorari where  it  fails  to  show  that  the 
referees  were  sworn  or  affirmed  before 
they  entered  upon  the  performance  of 


their  duties.  Curry  v.  lAUey,  9  C.  C. 
590.    See  Temple  v.  Myers,  16  C.  C.  232. 

117.  A  husband  is  not  entitled  to  his 
wife's  earnings  since  the  act  of  3  June 
1887 ;  so  a  justice's  judgment  in  favor  of 
the  husband  for  the  same  will  be  reversed 
on  certiorari.  Frey  v.  Reinsmith,  7  C.  C. 
115. 

lia  If  the  record  of  a  justice's  judg- 
ment against  a  married  woman  fails  to 
disclose  her  liability,  the  proceedings  will 
be  set  aside  on  certiorari.  Genter  v.  Van 
WinUe,  4  Montg.  165. 

119.  Since  the  passage  of  the  act  3 
June  1887,  the  record  of  a  judgment 
against  two  persons  apparently  husband 
and  wife  for  necessaries  will  not  be  re- 
versed on  certiorari,  although  the  fact  of 
the  marriage  and  the  purchase  by  the 
wife  or  at  her  instance  and  request  are 
not  formally  set  forth  on  the  record. 
Bumes  v.  Moloney,  7  Kulp  341. 

laa  The  three  months'  notice  to  quit 
required  by  the  act  14  December  1863 
(Brightly's  Purdon  1165)  may  be  waived, 
but  the  record  of  the  justice  must  show 
such  waiver,  or  the  proceedings  will  be 
quashed  on  certiorari.  Mill  Creek  Coal 
Co.  V.  Andrukus,  12  C.  C.  314. 

121.  Upon  certiorari  to  the  record  of  a 
justice  in  a  proceeding  against  strays,  it 
will  be  presumed  in  the  absence  of  evi- 
dence to  the  contrary  that  they  viewed 
the  trespass  and  had  due  regard  to  the 
sufficiency  of  the  fences  of  the  enclosure ; 
the  court  will  not  review  an  error  of  judg- 
ment of  the  justice  in  rendering  judgment 
for  a  greater  sum  than  the  valuation  ren- 
dered by  the  appraisers ;  so  errors  in  the 
form  of  the  execution  will  not  be  reviewed 
on  certiorari.  Kerr  v.  Lowry,  2  Dist.  Rep. 
371. 

122.  Where  a  defendant  has  been 
served  with  a  long  summons  instead  of  a 
short  summons,  and  he  appears  in  response 
thereto  and  has  the  hearing  postponed 
and  subsequently  makes  defence,  he  will 
be  presumed  on  certiorari  to  have  waived 
the  irregularities.  TempU  v.  Myers,  16 
C.  C.  232. 

123.  Where  a  justice's  record  fails  to 
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show  that  the  arbitrators  were  sworn 
or  that  judgmeut  was  entered  upon  the 
award,  the  proceedings  will  be  reversed 
on  certiorari;  the  justice  and  two  persons 
who  have  been  subpoenaed  as  witnesses 
may  act  as  arbitrators.  Temple  v.  Myers, 
16  C.  C.  232. 

124.  Where  a  justice's  record  set  forth 
that  the  action  was  "summons  in  tres- 
pass not  exceeding  three  hundred  dollars. 
Claim  is  for  damages  " ;  it  was  held,  that 
vmder  the  act  7  July  1879  (Brightly's 
Purdon  1128)  such  statement  did  not 
sufficiently  indicate  a  cause  of  action  of 
which  the  justice  had  jvirisdiction.  Geiat- 
white  V.  Beatzel,  8  York  181. 

(k)  Judgments  by  default. 

US.  Where  a  judgment  is  entered 
against  a  defendant  by  default,  it  will  be 
reversed  on  certiorari  unless  everything 
necessary  to  sustain  the  judgment  ap> 
pears  affirmatively  upon  the  justice's 
record.     Bobbins  v.  Oarley,  16  C.  C.  428. 

126.  Where  a  judgment  is  entered  by 
default,  it  is  necessary  upon  certiorari 
that  the  jurisdiction  of  the  justice  over 
the  person  of  the  defendant  be  made  to 
appear  by  the  record.  Bea  v.  Titman,  14 
C.  C.  661. 

127.  If  judgment  be  by  default  the 
record  of  the  justice  must  show  that  the 
plaintiff  appeared  at  the  hour  named. 
Courtright  v.  Harringer,  6  Kulp  372. 

12a  Where  the  defendant  employed 
an  attorney  who  went  to  the  justice's 
office  before  the  time  fixed  for  the  hearing 
and  left  upon  ascertaining  that  the  sum- 
mons had  not  been  served  in  time ;  it  was 
held,  that  there  was  no  sufficient  appear- 
ance to  cure  the  defect  in  the  service,  and 
a  judgment  by  default  was  reversed  on 
certiorari.     Adams  v.  Anderson,  1  York  12. 

129.  If  judgment  be  by  default,  the 
record  must  clearly  show  a  legal  service 
of  the  summons,  or  it  will  be  reversed  on 
certiorari.  Schuetzen  Verein  and  Benevo- 
lent Association  v.  Schubach,  6  Kulp  136. 

130.  Where  a  summons  was  issued 
against  "Mr.  Yasser,  superintendent  of 


the  Imperial  Slate  Company";  it  was 
held,  that  a  return  of  service  on  "the  de- 
fendent"  was  insufficient  to  sustain  a 
judgment  by  default,  and  such  judgment 
was  reversed  on  certiorari.  Dotendorf  v. 
Vass&r,  3  Northam.  82. 

131.  Upon  certiorari  to  a  justice's  judg- 
ment, proceedings  will  be  reversed  where 
the  judgment  was  by  default  and  the 
record  fails  to  show  that  judgment  was 
entered  at  the  hour  fixed  in  the  siunmons, 
or,  if  at  a  later  hour,  that  the  defendant 
did  not  appear  at  the  proper  time.  Clarice 
V.  VielkooniSf  7  Kulp  61. 

132.  A  judgment  by  default  will  be 
presumed  on  certiorari  to  be  given  directly 
upon  evidence;  but  if  the  record  shows 
that  no  evidence  was  produced,  the  judg- 
ment will  be  reversed.  McCowan  v. 
Ward,  5  Kulp  386. 

133.  Where  the  judgment  before  the 
justice  was  given  by  default,  it  was  re- 
versed on  certiorari  where  the  record  did 
not  show  that  witnesses  were  examined 
or  other  evidence  produced.  HaUman  v. 
Vickers,  8  Montg.  96. 

134.  Where  the  defendant  fails  to  ap- 
pear, judgment  cannot  be  entered  against 
him  by  default  without  due  proof  under 
oath  of  the  service  of  the  summons ;  judg- 
ment without  such  proof  will  be  reversed 
on  certiorari.  Neal  v.  Duncan,  9  Montg. 
93. 

135.  Where  the  judgment  was  by  de- 
fault and  the  transcript  fails  to  show 
that  any  evidence  was  taken  at  the  hear- 
ing, the  judgment  wiU  be  reversed  on  cer- 
tiorari.  Eilenberger  v.  Btish,  3  Northam. 
284 

136.  A  justice's  judgment  by  default 
will  be  reversed  on  certiorari  where  the 
record  fails  to  show  that  the  plaintiffs 
proofs  and  allegations  were  heard  before 
the  rendition  of  the  judgment  Sxioartsh 
baugh  V.  Imu,  1  York  207. 

({)  Penal  actions. 

137.  A  certiorari  to  a  bu^ess  to  bring 
up  proceedings  before  him  for  the  collec- 
tion of  a  fine  for  the  breach  of  a  borough 
ordinance,  may  issue  without  a  special 
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aUooatur.     Edvoardavilk  v.  Rice,  7  Ktdp 
422. 

13a  Upon  certiorari  to  a  criminal 
proceeding,  the  complaint  and  warrant 
should  be  returned  by  the  justice;  the 
transcript  cannot  supply  what  has  been 
omitted  in  the  information  so  as  to  make 
out  an  offence.  Gelbert  t.  Comm'th,  3 
Lack.  Jur.  374 ;  8.  c.  6  Del.  90. 

139.  Upon  certiorari  to  a  summary 
O(mvietion,  it  is  the  duty  of  the  justice 
to  send  up  every  part  of  the  record,  in- 
cluding the  complaint,  warrant  and  all 
the  relevant  acts  of  the  justice  and  par- 
ties, and  also  a  full  record  of  all  the 
proceedings  had  by  and  before  him. 
Chmra'th  v.  SchaU,  5  York  187. 

140.  Upon  certiorari  to  a  justice's 
judgment  for  a  penalty,  the  court  will 
take  judicial  notice  of  the  divisions  of 
the  county  into  boroughs  and  townships. 
Stroudaburg  Borough  v.  Broien,  11  C.  C. 
272. 

141.  Upon  certiorari  to  an  alderman  in 
a  suit  for  a  penalty,  it  was  held,  that  the 
mis-recital  of  the  date  of  the  act  in  the 
record  was  of  no  consequence.  Blessing- 
ton  V.  Comm'th,  14  Atlan.  416 ;  s.  c.  12 
Cent.  612. 

142.  In  an  action  for  a  penalty  under 
a  borough  ordinance,  the  judgment  will 
be  reversed  on  certiorari  where  the  jus- 
tice's record  does  not  set  ont  the  evidence 
or  the  substance  of  it,  nor  the  ordinance 
or  the  substance  of  it.  Stroudsburg  Bor- 
ough V.  Broum,  11  C.  C.  272. 

143.  Where  a  defendant  was  improp- 
erly convicted  of  peddling  before  a  justice 
who  refused  to  take  bail,  and  the  defend- 
ant then  paid  the  fine  under  protest  and 
in  order  to  save  himself  from  going  to 
jail ;  it  was  field,  that  such  payment  was 
onder  duress  and  did  not  estop  the  de- 
fendant from  contesting  the  proceedings 
on  certiorari.  Comm'th  v.  Horn,  12  C.  C. 
284. 

144.  Upon  certiorari  to  a  justice's  judg- 
ment for  a  penalty  imposed  for  the  vio- 
lation of  an  ordinance,  the  judgment  was 
reversed  where  the  record  failed  to  refer 
afi&rmatively  to  the  ordinance  or  to  show 


that  the  judgment  was  entered  publicly 
or  after  due  notice  to  the  defendant. 
Piti^urgh  v.  Madden,  14  C.  C.  120. 

145.  A  conviction  \mder  the  act  22 
April  1794  (Brightly's  Purdon  1950)  for 
selling  on  Sunday  will  not  be  sustained 
on  certiorari,  where  the  information  and 
warrant  fails  to  afltonatively  set  forth 
that  the  offence  was  committed  in  the 
co\mty  in  which  the  action  is  brought. 
Comm'th  v.  Phelps,  3  Lack.  Jur;  409. 

146.  Where  a  defendant  is  convicted 
before  a  justice  of  an  offence  against  the 
Sunday  laws,  the  information,  in  addition 
to  the  day  of  the  month,  must  state  that 
it  was  Sunday  and  not  merely  mention  a 
day  found  to  be  Sunday  by  the  calendar, 
otherwise  the  conviction  will  be  reversed 
oa.  certiorari.  Cfelbert  v.  Comm'th,  3  Lack. 
Jot.  374 ;  s.  o.  6  Del.  90. 

147.  Upon  certiorari  to  a  summary 
conviction  the  proceedings  will  be  set 
aside  where  the  record  does  not  show 
that  the  magistrate  had  jurisdiction  both 
of  the  subject-matter  and  the  place  where 
the  offence  was  committed;  the  record 
should  also  specify  the  law  which  has 
been  violated,  and  if  the  penalty  is  to 
be  paid  to  any  person,  the  suit  should 
be  instituted  in  the  name  of  such  person. 
Comm'th  v.  Flinchbaugh,  1  York  1. 

14a  In  a  proceeding  under  the  act  13 
June  1836,  sec.  70  (Brightly's  Purdon 
1897),  for  the  penalty  for  crossing  a 
wooden  bridge  faster  than  a  walk,  the 
act  must  be  specifically  set  forth  in  the 
proceedings,  and  it  must  also  appear  on 
the  face  of  the  proceedings  that  the 
notice  required  by  the  63d  section  of 
that  act  (Brightly's  Purdon  1892)  was 
placed  upon  the  bridge  on  which  the 
alleged  offence  was  committed;  other- 
wise the  proceedings  will  be  set  aside  on 
certiorari.    Doach  v.  Strayer,  2  York  113. 

149.  A  judgment  upon  a  summary  con- 
viction will  be  reversed  on  certiorari 
where  mere  reference  is  made  to  the 
act  of  assembly  under  which  the  relator 
was  convicted,  by  setting  forth  the  date 
of  its  approval  without  setting  forth  any 
of  its  provisions,  its  title  or  even  the 


3077 


Digitized  by 


Google 


6155 


CEBTIOBAEI,  U.  — CHAUGE  ON  LAND, 


6156 


page  of  the  pamphlet  laws  where  it  is 
to  be  found.  Comm'th  v.  Senfi,  8  York 
66;  B.C.  6  Del.  37. 

150.  Upon  certiorari  to  the  judgment 
of  a  burgess  for  a  penalty  for  the  viola- 
tion of  a  borough  ordinance,  the  proceed- 
ings will  be  reversed  where  the  record 
fails  to  show  that  the  ofPence  was  com- 
mitted within  the  limits  of  the  borough, 
and  where  it  does  not  appear  that  any 
process  was  issued  against  the  defend- 
ant Plymovth  Borough  v.  Penkok,  7 
Kulp  101. 

151.  In  an  action  for  a  penalty  before 
a  justice,  the  record  should  show  whether 
the  plaintiffs  were  charged  with  manu- 
facturing, selling  or  offering  oleomar- 
garine for  sale,  or  simply  with  having 
it  in  their  possession  with  intent  to  sell 
it ;  if  the  record  does  not  show  what  the 
plaintiffs  were  charged  with,  the  judg- 
ment will  be  reversed  on  certiorari.  Hess 
V.  Monier,  40  P.  L.  J.  44. 

152.  Upon  certiorari  to  the  judgment 
of  a  justice  in  a  suit  against  a  railroad 
company  for  a  penalty  for  the  violation 
of  a  borough  ordinance,  prohibiting  a 
railroad  company  from  running  trains 
without  erecting  gates  and  providing 
watchmen,  the  judgment  will  be  reversed 
where  the  justice's  record  fails  to  show 
over  what  street  or  streets  the  company 
ran  its  trains.  Wlnton  Borough  v.  Dela- 
ware &  Hudson  Canal  Co.,  11  C.  C.  167 ; 
8.  0.  2  Lack.  Jut.  210. 

(m)  Appeal. 

153.  No  appeal  lies  from  the  judg- 
ment of  a  court  of  common  pleas  upon 
a  certiorari  to  a  justice  of  the  peace. 
Jacobs  V.  Ellis,  166  P.  S.  253. 

CHALLENGES. 

See  JuBT,  V. 

CHAMPERTY  AND  MAIN- 
TENANCE. 

1.  A  conveyance  by  a  person  of  lands 
of  which  he  is  not  in   possession  and 


which  are  held  adversely  to  him  is  not 
illegal  in  Pennsylvania.  Mumvfs  Et- 
tote,  13  C.  C.  70. 

CHANCERY. 

See  Equity. 


CHARACTER. 

See  Cbiminal  Law,  XVII.:  Evidkno^ 
XXXI. 


CHARGE  OF  THE  COURT. 

See  Appeal  and  Ekbob:  Pbactice, 

xxni. 


CHARGE  ON  LAND. 

See  CovENAiTT,  VI. :  Legacy,  V. 

1.  Where  a  conveyance  was  made  by 
a  husband  and  wife  to  their  son  imder 
and  subject  to  the  payment  of  an  annual 
sum  to  the  husband  during  his  life  and 
of  a  less  sum  annually  to  the  wife  dtu'- 
ing  widowhood,  and  the  payment  of  the 
purchase  money  is  provided  for  without 
interest  one  year  after  the  death  of  the 
husband  and  the  death  or  remarriage  of 
the  wife,  such  a  conveyence  creates  a 
fixed  lien  or  charge  upon  the  land  which 
will  not  be  divested  by  a  subsequent  sher- 
iffs sale.  Bohn  v.  Odenwelder,  162  P.  S. 
346. 

2.  Where  an  annuity  was  charged  upon 
land,  it  was  held,  that  the  remedy  of  the 
annuitant  against  a  subsequent  vendee  of 
the  land,  was  an  action  of  assumpsit,  but 
that  the  judgment  would  be  de  territ. 
Bohn  V.  Odenwelder,  162  P.  S.  346. 

3.  Where  a  testator  directed  his  exec- 
utors "to  advance  by  way  of  loan"  to  his 
son  a  sum  of  money  on  the  arrival  of  the 
son  at  a  certain  age,  and  the  son  reached 
the  said  age  in  his  father's  lifetime,  when 
the  father  g^ve  him  the  said  sum  and 
took  the  son's  note  therefor,  and  the 
father  by  a  codicil  directed  that  snch 
note  should  bear  interest  to  be  deducted 
from  the  son's  income  under  the  will 
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during  las  mother's  lifetime,  and  at  the 
litter's  death  the  principal  shoiild  be 
deducted  from  the  share  then  payable 
to  the  son ;  it  was  lidd,  that  the  trans- 
action was  a  loan  and  not  an  advance- 
ment; and  where  the  testator  had  blended 
his  vhole  estate  until  partition  be  made 
by  a  trustee  and  the  son  was  bequeathed 
a  share  of  the  blended  estate ;  it  was  held, 
that  the  loan  became  a  charge  on  his 
vhde  estate,  including  the  real  estate. 
Hmdy's  E»taU,  167  P.  S.  562;  s.  c.  36 
W.  K.  C.  265. 

CHARITABLE  USES. 

See  Chabitt. 

CHAHITY. 

See  Ghubches:  Taxes. 

L  General  principles, 
n.  Charitable  uses. 
HL  Mortmain. 

I.  General  principles. 

L  The  statutory  maintenance  of  the 
poor  is  a  purely  public  charity.  Arm- 
^Tong  County  v.  Overaeera  of  Kittanning, 
15  Atlan.  892. 

i  A  college  whose  charter  provides 
that  persons  of  every  religious  denom- 
ination shall  be  eligible  as  trustees ;  that 
no  person  shall  be  refused  admission  on 
account  of  religious  belief;  and  that  it 
shall  be  subject  to  visitation  by  the 
state;  if  founded,  endowed,  and  substan- 
tially maintained  by  charity,  is  a  purely 
poblic  charity,  and  exempt  from  taxation 
nnder  the  act  of  14  May  1874  (Brightly's 
Pnidon  1986) ;  and  this,  though  a  small 
portion  of  its  annual  expenses  may  be 
P^  by  tuition  fees  received  from  stu- 
doits.  Northampton  County  v.  Lafayette 
CoOtgt,  128  P.  S.  132. 

1  The  Friendship  Liberal  League, 
wmposed  of  a  body  of  men  and  women 
»ho  used  the  league  in  effect  as  their 
dmrch,  and  whose  services  were  intended 
to  give  expression  to  their  peculiar  views 


about  religion,  and  in  some  way  to  aid 
in  the  social,  intellectual  and  moral 
elevation  of  themselves  and  others,  was 
hdd  to  be  an  association  for  a  religious 
use  within  the  meaning  of  the  act  26 
AprU  1865  (Brightly's  Purdon  2104). 
Knighes  Estate,  159  P.  S.  600;  affirming 
s.  c.  2  Dist  Eep.  623;  10  C.  C.  225;  13 
C.  C.  406. 

4.  A  charity  must  be  for  the  use  of 
persons  who  are  indefinite  and  uncertain, 
a  gift  to  individuals  by  name  or  descrip- 
tion, although  of  a  class,  is  not  a  charity ; 
the  gift  to  the  city  of  Philadelphia  under 
the  will  of  Benjamin  Franklin  for  the 
purpose  of  affording  loans  at  interest  to 
young  married  artificers  who  have  served 
an  apprenticeship,  to  aid  them  in  setting 
themselves  up  in  business,  was  held  to  be 
a  charity.  Franklin's  Administratrix  v. 
IMaddphia,  13  C.  C.  241. 

9.  An  ordinary  beneficial  association 
whose  benefits  are  confined  to  its  own 
members  is  not  a  charity ;  but  the  Philar 
delphia  Fire  Department  Belief  Associar 
tion  was  held  to  be  a  charity  because  its 
permanent  fund  is  held  not  only  for  the 
relief  of  its  members,  but  also  for  the 
benefit  of  the  city  in  preventing  the  fam- 
ilies of  firemen  from  becoming  a  charge 
thereon.  Jeane^s  Estate,  14  C.  C.  617; 
s.  0.  34  W.  N.  C.  190. 

6.  As  to  the  effect  of  a  subscription  to 
a  charity,  see  notes  to  Oans  v.  Beimen- 
snyder,  2  Atlan.  428,  and  Osbom  v.  Oroii)y, 
3  Ibid-  431. 

n.  Charitable  uses. 

7.  The  members  of  a  charitable  organi- 
zation, such  as  a  voluntary  fire  company, 
having  no  title  to  or  interest  in  its  prop- 
erty, cannot  maintain  a  bill  for  injunction 
to  prevent  the  distribution  of  such  prop- 
erty.   Hoffman  v.  Hartman,  7  Lane.  137. 

a  A  legacy  to  a  charity  may  be  re- 
duced by  a  codicil  executed  within  a 
month  of  testator's  death.  Simpson's 
Estate,  37  P.  L.  J.  492. 

9.  Upon  a  devise  to  the  trustees  of  a 
Presbyterian  church  for  charitable  and 
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religious  use,  and  a  8nb86«[neiit  dissolution 
of  the  church,  and  a  conveyance  to  the 
Presbytery,  the  property  does  not  revert 
to  the  heirs  of  the  devisor.  Joms  v.  Ben- 
Ouxw,  130  P.  S.  327. 

10.  If  the  payment  of  a  bequest  to  a 
charity  be  made  dependent  on  the  certifi- 
cate of  the  bishop  that  the  intent  and  pur- 
pose of  the  testator,  with  respect  to  the 
charity,  have  been  consummated;  the 
court  will,  on  the  presentation  of  such 
certificate,  order  the  payment  by  the 
executors  to  the  designated  persons.  Seor 
greave's  Appeal,  125  P.  S.  362 ;  afl&rming 
Stewarfa  Estate,  45  L.  1. 184. 

11.  Upon  a  devise  to  pastors  to  collect 
rents  and  pay  over  to  certain  societies  to 
be  distributed  in  charity,  and  upon  failure 
to  so  apply  the  trust  was  revoked  and 
the  property  devised  to  the  testator's  four 
sons ;  it  was  keld,  that  upon  the  failure  of 
the  pastors  and  societies  to  act,  the  prop- 
erty vested  in  the  four  sons.  The  act  of 
26  AprQ  1866,  sec.  10  (Brightly's  Purdon 
298),  to  prevent  the  failure  of  a  charity 
for  want  of  a  trustee,  did  not  apply. 
Seitz  V.  Seitz,  1  Mona.  626 ;  s.  o.  17  Atlan. 
229. 

12.  Where  there  is  no  charitable  insti- 
tution with  the  exact  name  of  the  lan- 
guage of  the  will,  the  latent  ambiguity 
may  be  explained  by  parol  testimony. 
Dugan'8  Estate,  24  W.  N.  C.  287. 

13.  Upon  a  devise  or  bequest  for  a 
charitable  use,  where  the  person  or  cor- 
poration is  incapable  of  taking  or  holding 
the  legal  title,  the  court  of  conunon  pleas 
in  the  exercise  of  its  equity  powers  may 
appoint  a  trustee  to  enforce  the  trust. 
Frazier  v.  St.  Luke's  Church,  147  P.  S. 
256 ;  affirming  s.  c.  10  C.  C.  63. 

14.  Upon  a  bequest  to  be  appropriated 
to  foreign  missionary  work,  the  court  may 
carry  out  the  intent  of  the  donor  under 
the  act  of  26  April  1866,  sec.  10  (Brightly's 
Purdon  298),  so  far  as  the  same  may  be 
ascertained.  Presbyterian  Board  of  For- 
eign Missions  v.  Cvlp,  161  P.  S.  467. 

15.  Upon  a  bequest  to  the  trustees  of 
such  free  library  which  may  be  es- 
tablished in  the  city  of  Philadelphia  east 


of  the  river  Schuylkill,  and  south  of 
Market  street ;  it  was  held,  that  the  fund 
was  properly  distributed  to  a  corporaticm 
known  as  the  Free  Library  of  Phila- 
delphia, which  was  formed  after  the 
testator's  death;  and  this,  though  prior 
to  the  testator's  death  there  were  three 
free  libraries  in  Philadelphia  situated 
within  the  said  limits.  Pq^per's  Estate, 
154  P.  S.  331 ;  affirming  a.  c.  11  C.  C.  257. 

16.  A  charitable  bequest  is  valid,  no 
matter  how  vague,  indefinite  and  un- 
certain the  object,  provided  there  is  a 
discretionary  power  vested  in  some  one 
over  its  application  to  those  objects ;  a 
gift  to  executors  to  distribute  among 
such  charitable  institutions,  and  in  such 
proportions  as  they  in  their  discretion 
deem  proper,  is  valid.  Einike's  Estate, 
156  P.  S.  101 ;  affirming  s.  c.  11  C.  C.  232. 

17.  Upon  a  bequest  of  one  thousand 
dollars  "to  any  institution  in  Philadel- 
phia that  will  give  shelter  to  homeless 
people  at  night,  irrespective  of  creed, 
color  or  condition,"  the  fund  was  awarded 
to  the  Philadelphia  Society  for  Organiz- 
ing Charity,  upon  proof  that  it  had  es- 
tablished wayfarer's  lodges,  at  which 
shelter  had  been  provided,  and  would  con- 
tinue to  be  provided  for  homeless  people 
at  night,  irrespective  of  color,  creed  or 
condition.  CroxaWs  Estate,  162  P.  S. 
679 ;  affirming  s.  c.  7  York  36. 

IS.  Where  a  fund  was  started  in  ISIO 
to  erect  to  the  memory  of  (Jeorge  Wash- 
ington "a  monument  in  the  city  of 
Philadelphia" ;  it  was  held,  that  the  site 
of  the  monument  need  not  be  within  the 
corporate  limits  of  the  city  of  Philadel- 
phia as  they  were  in  1810 ;  and  it  was 
further  heM,  that  the  society  of  the  Cin- 
cinnati had  all  the  powers  of  the  original 
committee,  and  had  authority  to  select 
any  site  within  the  city  of  Philadelphia, 
and  that  so  much  of  a  decree  made  in 
1880  as  interfered  with  the  free  exercise 
of  their  discretion  and  assumed  to  fix 
the  site  in  Fairmount  Park,  was  improvi- 
dently  made  and  should  be  resdnded. 
Such  an  erection  in  Independence  Square 
was  held  not  to  violate  the  act  11  Maioh 
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1816,  aathorizmg  the  sale  of  the  square  to 
the  city  of  Philadelphia,  and  providing 
that  no  part  to  the  southward  of  the  State 
House  shall  be  made  use  of  for  erecting 
any  sort  of  buildings  thereon,  but  that 
the  same  shall  be  and  remain  a  public 
green  and  vaJk  forever.  CHncinnati  So- 
dety'a  Appeal,  154  P.  S.  621 ;  modifying 
s.  c.  12  C.  C.  172. 

19.  A  conveyance  of  land  to  trustees 
and  their  successors  in  office  forever,  in 
trust  for  a  charitable  use  to  continue 
perpetually,  will  pass  a  title  in  fee  simple 
notwithstanding  the  absence  from  the 
deed  of  any  words  of  inheritance.  Such 
a  conveyance  does  not  create  a  condi- 
tional estate,  but  a  trust  for  the  charitable 
use,  and  is  not  liable  to  be  defeated  by 
nonuser  or  alienation  in  the  absence  of  an 
express  condition  to  that  effect.  Sellers 
Church's  PetUion,  139  P.  S.  61. 

ao.  Where  a  charitable  institution  has 
sold  its  property  and  holds  the  proceeds 
under  sec.  10  of  the  act  26  April  1855 
(Brightly's  Purdon  298),  subject  to  the 
order  of  the  court,  the  wishes  and  recom- 
mendations of  the  contributors  are  not 
absolutely  controlling ;  a  decree  awarding 
the  fund  to  an  incorporated  society  whose 
objects  appear  to  be  nearer  in  accord 
with  that  of  the  original  corporation  than 
were  those  of  the  appellant,  was  sustained. 
Comm'th  V.  Pauline  Home,  141  P.  S. 
637. 

21.  Where  a  municipal  corporation  re- 
ceives a  legacy  for  a  charitable  use  and 
flie  trust  is  void  by  reason  of  a  provision 
for  an  illegal  accumulation,  the  fund  is 
not  impressed  in  the  hands  of  tiie  corpo- 
ration with  such  a  trust  in  favor  yf  the 
testator's  representative,  as  renders  the 
corporation  liable  to  account  to  them  in 
the  orphans'  court.  Franklin's  Estate, 
ISO  P.  S.  437 ;  affirming  s.  c.  9  C.  C.  484. 

22.  A  bequest  to  a  missionary  bishop 
in  trust  for  his  mission,  and  should  he  be 
deceased  then  to  his  successor,  makes 
the  bishop  trustee  for  disbursing  the 
heqaeet,  and  the  fund  will  be  awarded  to 
Mm  as  trustee  for  disbursement  in  the 
territory  which  was  included  in  the  orig- 


inal diocese;  and  this,  though  prior  to 
the  testator's  death  such  diocese  be 
divided  into  several  others  and  the  said 
bishop  be  placed  over  one  of  them  or 
removed  to  a  separate  diocese.  Donaid- 
son's  Estate,  11  C.  C.  311. 

23.  A  trust  to  protect  citizens  of  Afri- 
can descent  in  the  enjoyment  of  their 
civil  rights  and  to  prevent  discrimination 
against  them  is  a  valid  trust.  Lewis's 
Estate,  162  P.  S.  477 ;  affirming  s.  c.  11 
C.  C.  561. 

24.  Upon  the  certainty  of  beneficiaries 
as  affecting  the  validity  of  charitable 
bequests,  see  note  to  Hazeltine  t.  Vose, 
14  Atlan.  733. 

25.  For  an  interesting  and  valuable 
schedule  of  cases  relating  to  charitable 
bequests  prepared  by  Hon.  F.  Carroll 
Brewster,  see  note  to  9  C.  C.  491. 

m.  Mortmain. 

26.  The  month  prescribed  by  the  act 
of  26  April  1865  (Brightly's  Purdon  2104) 
must  be  computed  exclusive  of  the  days 
of  the  execution  of  the  will  and  death. 
Simpsm's  Estate,  37  P.  L.  J.  492. 

27.  A  bequest  to  build  a  chapel  to  be 
called  by  the  testator's  family  name  is  a 
charity  within  the  act  of  26  April  1865 
(Brightly's  Purdon  2104).  Vanxan^s  Es- 
tate, 6  C.  C.  625. 

2a  Upon  the  failure  of  a  charitable 
bequest  in  remainder,  by  reason  of  death 
within  thirty  days,  the  estate  in  remain- 
der passes  under  the  intestate  laws  to  the 
heirs-at-law.  Lynch  v.  I^nch,  132  P.  S. 
422;  8.  c.  15  W.  K  C.  424. 

29.  If  a  remainder  of  a  charity  lapse 
under  the  act  of  26  April  1855  (Brightly's 
Purdon  2104),  the  legatee  of  the  income 
for  life  is  not  entitled  to  the  corpus ;  it 
goes  to  the  next  of  kin.  Seiber's  Appeal, 
9  Atlan.  863. 

30.  Where  the  testator  bequeathed 
twenty  thousand  dollars  to  a  charity, 
fifty  thousand  dollars  each  to  five  indi- 
viduals, and  the  residuary  estate  to  the 
six  legatees  pro  rata,  and  the  charitable 
bequests  were  void  imder  the  act  26  April 
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1856  (Brightly's  Piirdon  2104) ;  it  was 
held,  that  the  twenty  thousand  dollars 
fell  into  the  residuary  estate,  of  which, 
as  thiis  increased,  five  twenty-sevenths 
went  to  each  of  the  five  individuals  and 
two  twenty-sevenths  to  the  next  of  kin. 
A  legacy  which  fails  either  by  lapse  or 
because  void  a6  initio,  goes  into  the  resi- 
due, but  where  some  part  of  the  residue 
itself  is  not  properly  given,  the  lapsed 
portion  goes  to  the  next  of  kin  and  not 
to  the  other  residuary  legatees.  Gray's 
Estate,  147  P.  S.  67;  affirming  s.  c.  38  P. 
L.  J.  464. 

31.  Where  a  testator,  by  a  will  exe- 
cuted within  one  calendar  month  prior  to 
her  death,  gave  her  residuary  estate  to 
four  charitable  institutions  and  revoked 
all  former  wills;  it  was  held,  that  this 
amounted  to  a  revocation  of  a  former  will 
by  which  she  gave  her  residuary  estate 
to  the  same  charitable  institutions.  Tear 
de's  Estate,  153  P.  S.  219. 

32.  A  devise  made  within  thirty  days 
of  death  will  not  be  deemed  a  charitable 
devise  merely  from  the  nature  of  the  pro- 
fessional character  of  the  devisee,  as  a 
devise  "  to  the  pastor  of  the  St.  John's 
Boman  Catholic  Church  of  Altoona,  Pa." 
Hodnett's  Estate,  154  P.  S.  486. 

3a  A  gift  to  a  religious  use  made  in  a 
will  executed  two  days  before  the  death 
of  the  testator  cannot  be  sustained,  al- 
though the  gift  be  identical  with  one  made 
four  years  before  in  a  codicil  to  a  former 
will,  and  the  latter  will  contained  no 
words  of  revocation.  Hqffner's  Estate, 
161  P.  S.  331. 

34.  A  gift  to  a  religious  use,  made  in 
a  will  executed  within  thirty  days  of  the 
death  of  the  testatrix,  will  be  sustained 
where  it  appears  that  the  gift  was  made 
in  pursuance  of  a  promise  given  by  the 
testatrix  to  one  who  bequeathed  her  whole 
estate  to  the  testatrix  on  the  express  un- 
derstanding that  such  a  gift  should  be 
made;  and  where  such  a  promise  was 
made  in  1883,  to  be  performed  after  the 
death  of  the  promisor  in  1888,  and  the 
adjudication  was  made  in  1893;  it  was 
held,  that  the  claim  was  not  barred  by 


the  statute  of  limitations.     Hoffner's  Es- 
tate, 161  P.  S.  331. 

35.  Where  a  mortgage  for  eleven  hun- 
dred dollars  was  assigned  in  trust  to  pay 
from  the  principal  the  sum  of  one  thoa- 
sand  dollars  with  interest  thereon  to  a 
charity,  and  the  balance  to  pay  over  to 
testator's  estate,  and  such  assignment  was 
made  within  one  calendar  month  of  the 
death  of  the  assignor ;  it  was  held  to  be 
void  under  the  act  26  April  1855  (Bright- 
ly's  Purdon  2104).    McMichael  v.  Price, 

12  C.  C.  181 ;  8.  c.  31  W.  N.  C.  95. 

36.  A  corporation  incorporated  for  the 
purpose  of  uniting  its  members  socially 
for  the  improvement  of  their  intellectaal 
and  moral  condition  by  the  dissemination 
of  scientific  truths,  and  whose  lectures 
and  debates  are  open  to  the  public  with- 
out charge,  is  a  charity,  and  a  bequest  to 
such  a  corporation  in  a  will  executed  less 
than  a  calendar  month  before  the  death 
of  the  testator  is  void.    Knights  Estate, 

13  C.  C.  405. 

37.  Where  a  testator  was  informed  that 
if  he  died  within  a  month  a  bequest  to 
charity  would  be  void,  and  he  thereupon 
bequeathed  a  certain  amount  to  a  brother 
to  be  distributed  among  certain  charities 
named  at  the  time,  and  the  testator  also 
gave  legacies  to  two  nieces,  and  the  will 
further  provided  that  the  residuary  estate 
should  be  divided  among  the  legatees  in 
proportion  to  sums  bequeathed  to  them; 
it  was  hdd,  that  the  gift  to  the  brother 
was  inoperative  and  fell  into  the  residue, 
but  that  the  brother  was  entitled  to  a 
share  of  the  residuary  estate  as  a  legatee. 
Game's  Estate,  14  C.  C.  362;  s.  c.  34 
W.  K  C.  62. 

3a  Where  a  codicil  was  executed  with- 
in thirty  days  of  the  testator's  death,  and 
reduced  or  postponed  the  time  of  enjoy- 
ment of  a  charitable  bequest  given  by  a 
will  executed  long  before,  the  codicil  was 
A€2dtobevalid;  and  this,  although  the  codi- 
cil purported  to  annul  and  revoke  the  will. 
Watts' s  Estate,  168  P.  S.  422;  s.  c.  36  W. 
N.  C.  369 ;  affirming  s.  c.  14  C.  C.  625. 

39.  The  capacity  of  a  charitable  corpo- 
ration to  take  a  bequest  is  not  affected  by 
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the  act  26  April  1865  (Brightly's  Purdon 
21M) ;  a  charitable  bequest  to  a  corporar 
tion  of  this  state  made  by  a  resident  of 
Delaware  within  a  calendar  month  before 
his  death,  being  a  valid  gift  under  the 
laws  of  Delaware,  is  not  within  the  opera- 
tion of  that  act  and  is  valid.  HUdebum'a 
Eaate,  16  C.  C.  39. 

4a  An  executor  is  a  disinterested  wit- 
ness within  the  meaning  of  the  act  25 
April  1856  (Brightly's  Purdon  2104),  re- 
quiring wills  containing  bequests  to  chari- 
ties to  be  attested  by  two  disinterested 
witnesses.  Jordan's  Estate,  161  P.  S. 
393;  affirming  s.  c.  13  C.  C.  506. 

41.  A  charitable  bequest  will  not  be 
sustained  where  the  will  is  not  attested 
by  two  disinterested  witnesses.  Motrins 
Estate,  8  Montg.  153. 

42.  Where  there  are  no  witnesses  to  a 
codicil,  a  bequest  contained  therein  to  a 
charity  is  void.  PhMipa'a  Estate,  11 C.  C. 
500;  8.  0.  30  W.  K  C.  241. 

43.  Under  the  act  9  May  1889  (Bright- 
ly's Purdon  299),  a  gift  to  a  charity  is 
not  void  although  it  transgresses  the  rule 
against  perpetuities.  A  charitable  trust 
taking  effect  on  a  remote  contingency  in 
derogation  of  another  charity  is  valid, 
even  though  it  involves  a  change  of  trus- 
tee. Lennig's  Estate,  164  P.  S.  209; 
affirming  s.  c.  31  W.  N.  C.  234. 

44.  Under  the  first  proviso  to  sec.  9  of 
the  act  18  AprU  1863  (Brightly's  Purdon 
1834),  a  direction  in  a  will  that  a  portion 
of  the  income  from  the  residue  shall  be  ac- 
cumulated to  secure  payment  of  a  certain 
sain  to  a  charity  is  not  illegal,  although 
the  direction  results  in  the  adult  children 
of  the  testator  participating  in  the  income 
accruing  from  the  accumulation  of  the 
residue.  Lennig's  Estate,  154  P.  S.  209; 
»ffirming  s.  c.  31  W.  N.  C.  234. 

45.  A  charity  may  be  created  either  in 
perpetuity  or  for  a  term  of  years,  it  will 
not  be  defeated  because  created  in  perpe- 
tuity. FranJdin's  Administratrix  v.  Phila- 
Htlphia,  13  C.  C.  241. 

46.  Under  the  act  26  May  1891 
(Brightly's  Purdon  274),  a  bequest  to  be 
tued  to  keep  a  burial  lot  iiP  order  is  a 


bequest  for  a  charitable  use,  and  is  not 
subject  to  the  rule  against  perpetuities. 
Tiemey's  Estate,  13  C.  C.  446. 

CHARTER. 

See  BoBOUGHs:  Coepobation. 

CHARTER-PARTY. 

See  Shippiito,  VI. 

CHATTEL  MORTGAGE 

See  MoETGAOE,  VII. 

CHATTELS. 

See  BAtLMENT  :   COBPOBATION,  IX. ;   DkE- 

ELiCT  Pbopebtt:  Replbvik:  Sai^ 

CHECKS. 

See  Banks,  VIII. 

CHILDREN. 

See  Infants. 

CHURCHES. 

See  Chabities. 

I.  Organization. 

IL  Church  property. 

III.  Officers  and  trustees. 

rV.  Meetings  and  elections. 

VI.  Ecclesiastical  tribunals. 

VII.  Pastors. 

VIIL  Religious  worship. 

I.  Organization. 

1.  Two  congregations  which  combine 
for  certain  purposes  but  retain  a  separate 
existence  for  all  other  purposes,  cannot  be 
incorporated  so  that  the  corporate  char- 
acter attach  to  the  two  as  combined  for 
the  first  class  of  purposes,  and  to  each 
separately  for  the  second  class,  and  so 
that  each  as  well  as  both  may  act  under 
the  same  corporate  name.  German  Iav- 
theran  Church,  9  C.  C.  12. 


VOL.   IT. — 16 


3083 


Digitized  by 


Google 


6167 


CHUECHES,  I.-II. 


616S 


2.  A  churcli  charter  will  not  be  granted 
without  the  clause  required  by  the  act 

26  April  1855,  sec.  7  (amended  by  the 
act  2  June  1887,  Brightly's  Purdon 
1860),  requiring  that  property  shall  not 
be  otherwise  taken  and  held  or  inure 
than  subject  to  the  control  and  disposi- 
tion of  the  lay  members  of  the  church. 
TrinUy  Church,  8  York  191. 

3.  Where  the  charter  of  a  church  pro- 
vided that  "  all  conveyances  of  property 
to  this  association  shall  be  deeded  in 
truAt,  that  said  property  shall  be  used, 
kept,  and  maintained  and  disposed  of  for 
the  use  and  benefit  of  the  Evangelical 
Association  of  North  America,"  the  court 
refused  an  amendment  that  all  convey- 
ances of  property  to  the  corporation 
should  be  held  in  trust  for  the  use  of 
the  members  thereof.  Trinity  Church,  8 
York  191. 

4.  Upon  an  application  to  amend  a 
church  charter,  the  presiding  elder  of 
a  district  and  the  pastor  appointed  by 
the  lawfully  constituted  body  in  the  de- 
nomination to  which  the  church  belonged 
when  the  charter  was  granted,  have  no 
legal  standing  to  file  exceptions.  TrinUy 
Church,  8  York  191. 

5.  Where  a  church  charter  was  granted 
in  1871,  a  petition  to  amend  was  refused 
where  there  was  no  proof  that  the  cor- 
poration was  actually  operating  and  trans- 
acting business  on  11  May  1874,  as 
required  by  the  validating  act  of  that 
date  (Brightly's  Purdon  412).  Trinity 
Church,  8  York  191. 

n.  Church  property. 

6.  The  grant  of  a  temporary  use  of  a 
building  adjoining  a  church  to  the  mem- 
bers of  a  church  guild  was  held  to  be  re- 
vocable at  the  will  of  the  grantor.  Bead 
V.  St.  Ambrose  Church,  137  P.  S.  320 ;  s.  c. 

27  W.  N.  C.  203 ;  affirming  a.  c.  46  L.  I. 
184;  6C.  C.  76. 

7.  A  bill  lies  for  an  injunction  against 
removing  a  church  from  one  location  to 
another  and  the  destruction  of  the  orig- 
inal house  of  worship,  upon  the  allega- 
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tions  that  subscriptions  were  made  and 
received  for  the  erection  of  the  building 
at  the  original  location  and  for  the  pur- 
pose of  building  there  a  memorial  to  cer- 
tain persons.  Cuahman  v.  Church  of  the 
Good  Shepherd,  162  P.  S.  280;  reversing 
8.  c.  14  C.  C.  26. 

&  Where  an  owner  of  land  executed 
a  deed  for  a  lot  of  land  to  himself  and 
others  as  trustees  of  a  church,  to  hold  the 
same  for  the  sole  use  and  behoof  of  the 
congregation  organized  for  the  purpose  of 
building  on  said  lot  and  worshipping  in 
said  building,  and  subsequently  the  suc- 
cessors of  the  trustees  other  than  the 
original  owner,  upon  the  incorporation  of 
the  church,  executed  a  deed  of  the  lot  to 
the  corporation,  and  it  did  not  appear 
that  at  the  date  of  this  deed  the  original 
owner  was  a  trustee;  it  was  held,  that 
the  latter  had  no  standing  to  object  to  a 
sale  of  the  lot  by  the  churcL  United 
Presbyterian  Church's  Petition,  166  P.  S. 
43. 

9.  Where  land  is  devoted  by  the  own- 
ers to  a  particular  purpose  (as  church 
property),  which  use  entered  into  the  con- 
sideration of  the  contract  of  purchase, 
one  of  the  tenants  in  common  cannot 
defeat  the  joint  purpose  by  partition 
without  the  consent  of  the  co-tenants; 
equity  has  no  jurisdiction  to  decree  par- 
tition of  church  property  owned  in  com- 
mon by  two  congregations.  Swoyer  v. 
Schaeffer,  13  C.  C.  346. 

10.  Where  a  deed  of  church  property 
from  a  congregation  to  a  mission  society 
contained  the  phrase  "  to  be  held  in  trust 
by  them,"  and  the  mission  society  never 
had  any  valuable  interest  in  the  property 
or  any  active  duty  to  perform,  the  deed 
was  constructed  to  mean,  in  trust  for  the 
congregation,  and  to  convey  but  a  dry 
trust.  First  Baptist  Church  v.  Pennst/l- 
vania  Baptist  State  Mission  Society,  16  C 
C.  332. 

11.  Where  land  is  conveyed  to  a  relig- 
ious society  for  the  purpose  of  erecting  a 
house  of  worship,  the  grantee  as  between 
it  and  the  grantor  takes  an  absolute  es- 
tate including  the  right  of  alienation ;  if 
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the  grantee  intends  that  the  property 
shall  revert  if  applied  to  other  uses,  such 
intention  must  be  clearly  expressed  in 
the  deed,  it  cannot  be  implied.  Where, 
however,  the  charter  of  the  religious  body 
prohibits  alienation  except  by  and  with 
the  consent  of  a  certain  other  body,  that 
assent  must  be  first  obtained.  First  Oer- 
man  M.  E.  Church's  Petition,  1  Lack.  L. 
N.  89. 

12.  The  title  to  the  church  property  of 
a  congregation,  which  is  divided,  is  in 
that  part  of  the  congregation  which  is  in 
harmony  with  its  own  laws,  usages  and 
costoms  as  accepted  by  the  body  before 
the  division  took  place,  and  who  adhere  to 
the  regular  organization ;  and  this,  though 
a  majority  of  the  congregation  or  annual 
conference  was  with  those  who  dissent. 
Krecker  v.  Shirey,  163  P.  S.  534;  revers- 
iog  8.  c.  4  Kortham.  6.  See  s.  o.  3 
Northam.  266.  See  Young  v.  Buck,  8 
York  177. 

13.  Where  a  congregation  is  divided 
and  both  parties  claim  the  right  to  occupy 
the  church  property,  the  court  will  make 
an  order  pending  proceedings  before  a 
master  requiring  the  party  in  possession 
to  allow  the  other  party  to  occupy  the 
edifice  at  stated  times  for  religious  wor- 
ship.   Newhart  v.  Sampsd,  13  C.  C.  161. 

M.  Where  the  pastor  of  a  congregation 
had  been  suspended  by  the  church  courts 
and  he  with  others  then  withdrew  from 
membership  and  organized  into  a  dif- 
ferent ecclesiastical  congregation,  but 
continued  to  hold  and  use  the  church 
property  and  retained  possession  of  its 
corporate  seal;  it  was  held,  that  equity 
had  jurisdiction  to  enjoin  such  use  and  to 
compel  the  delivery  of  such  corporate 
seal.  East  End  Reformed  Presbyterian 
Congregation  v.  MUligan,  40  P.  L.  J.  7. 

15.  As  to  the  title  to  church  property 
of  a  divided  congregation,  see  United 
Zions  Congregation  v.  Oerman  Evangelical 
Church,  5  Kulp  441. 

16.  Where  "  The  First  Kew  Jerusalem 
Society  of  the  city  of  Pittsburgh  and  its 
vicinity  "  severed  its  connection  with  the 
general  Sweden-Borgian  Church  of  Penn- 


sylvania, and  a  minority  of  the  old  so- 
ciety and  the  trustees  then  organized 
another  church  under  the  name  of 
"Church  of  the  Advent,  Pittsburgh"; 
it  was  hdd,  that  a  bequest  to  "The  New 
Church  of  Pittsburgh  "  should  be  awarded 
to  the  corporation  known  as  "  The  First 
New  Jerusalem  Society  of  the  city  of 
Pittsburgh  and  its  vicinity."  Aitken's 
Estate,  158  P.  S.  541. 

17.  A  church,  with  the  grounds  an- 
nexed thereto,  is  exempt  from  assess- 
ment for  the  cost  of  laying  a  city  water 
pipe.  Philadelphia  v.  St.  James  Church, 
134  P.  S.  207. 

la  Under  the  act  of  1  June  1889, 
moneys  held  by  the  trustees  of  the  Gen- 
eral Assembly  of  the  Presbyterian  church 
for  the  purpose  of  distributing  the  in- 
come anmially  among  certain  classes  of 
beneficiaries,  who  might  appear  from 
year  to  year  to  need  the  same,  or  for 
certain  general  religious  uses,  were  held 
not  to  be  liable  to  taxation.  General 
Assembly  v.  Oratz,  139  P.  S.  497;  s.  o. 
27  W.  N.  C.  207. 

See  Taxes. 

m.  Officers  and  trustees. 

19.  In  a  suit  by  a  church  against  its 
treasurer  to  recover  its  funds,  books,  etc., 
it  is  a  sufficient  affidavit  of  defence  that 
the  name  of  the  corporation  plaintiff  is 
being  improperly  used  without  authority 
and  by  persons  who  have  no  right  to 
the  money,  books,  etc.,  in  question. 
Third  Reformed  Church  v.  Jones,  132 
P.  S.  462;  8.  c.  26  W.  N.  C.  396. 

20.  One  who  accepts  an  order  as 
treasurer  of  a  church  is  not  individ- 
ually liable  on  such  acceptance.  Hovo- 
arth  y.  McGlure,  149  P.  S.  170. 

21.  K  trustees  are  required  to  enter 
security  before  assuming  their  duties, 
others  in  possession  will  not  be  re- 
strained until  such  bond  be  entered. 
Nold^s  Appeal,  15  Atlan.  777;  affirming 
Nolde  V.  Madlem,  4  Lane.  347. 
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IV.  Meetings  and  elections. 

22.  A  resolution  of  the  vestrymen  of 
the  church  declining  to  accept  a  legacy 
passed  at  a  meeting  at  which  there  is 
not  a  quorum  is  void ;  and  this,  although 
a  copy  of  it  is  afterwards  signed  by  an 
additional  member  making  up  a  quorum. 
Rittenhouse's  Estate,  140  P.  S.  172. 

23.  Where  a  new  constitution  was 
submitted  to  the  members  of  the  church 
generally;  it  was  held,  that  a  majority 
of  the  whole  number  of  persons  voting 
was  sufficient  to  adopt  such  new  consti- 
tution; and  where  certain  adherents  of 
the  minority  took  possession  of  a  cer- 
tain church ;  it  was  held,  that  they  were 
an  ecclesiastically  distinct  body  and  had 
no  title  to  the  property  owned  by  the 
church  prior  to  their  withdrawal  from 
it.    ScKlichter  v.  Keiter,  156  P.  S.  119. 

24.  Where  a  church  charter  contains 
nothing  as  to  the  mode  of  conducting 
an  election  of  trustees  and  there  are  no 
by-laws  on  the  subject,  the  matter  will 
be  regulated  by  former  usage  and  prac- 
tice.    Seventh  Day  Baptists,  4  York  29. 

VI.  Ecclesiastical  tribunals. 

25.  The  general  conference  of  the 
Evangelical  Association  of  North  Amer- 
ica, which  met  at  Indianapolis  in  1891, 
was  held  to  be  the  regular  and  duly 
constituted  general  conference  of  that 
body,  and  those  who  adhered  to  such 
general  conference  and  submitted  to  its 
authority  were  held  to  constitute  the 
Evangelical  Association.  Erecker  v. 
Shirey,  163  P.  S.  634;  reversing  8.  c. 
4  Northam.  5.  See  s.  c.  3  Northam.  266. 
See  Young  v.  Buck,  8  York  177. 

26.  The  general  conference  of  the 
Evangelical  Association  of  North  Amer- 
ica, having  delegated  to  the  board  of 
publication  the  power  to  appoint  the 
place  of  meeting  of  the  general  confer- 
ence, such  delegation  of  power  is  a 
matter  of  ecclesiastical  regulation  and 
no  civil  court  nor  any  subordinate  body 
of  the  church  can  interfere.  Bliem  v. 
Shidtz,  4  Northam.  157. 


27.  Where  certain  matters  were  placed 
tmder  the  control  of  a  church  conference, 
and  the  authority  of  the  conference  was 
defied  by  its  members  and  the  power  of 
the  association  to  enforce  obedience  to  its 
decree  was  exhausted ;  it  was  held,  that 
equity  would  assume  jurisdiction  and 
grant  relief;  and  this,  though  by  the 
discipline  of  the  association  such  con- 
ference was  to  be  the  supreme  court  of 
law  of  the  church.  Broum  v.  Painter,  8 
Montg.  130. 

2a  The  decree  of  a  church  judicatory 
is  binding  only  where  it  is  affirmatively 
shown  that  it  has  acted  within  the  scope 
of  its  authority ;  civil  tribunals  will  in- 
terfere to  ascertain  whether  the  govern- 
ing body  has  exceeded  its  authority.  St. 
Stephen's  Beformed  Church  v.  Imbody,  10 
Montg.  21. 

29.  Under  the  constitution  of  the  Be- 
formed Church  of  the  United  States, 
where  all  the  members  of  a  consistory 
are  charged  with  malfeasance  in  office, 
Classis  has  authority  to  try  them  upon 
an  original  complaint  to  it  and  to  depose 
them  from  office  if  found  guilty,  and  an 
appeal  to  Synod  is  not  a  supersedeas. 
St.  Stephen's  Beformed  Church  v.  In^xxiy, 
10  Montg.  21. 

Vn.  Pastors. 

30.  Where  an  Episcopal  clergyman, 
with  the  consent  of  the  rectors  of  the 
three  nearest  parishes,  established  a 
mission  church  and  it  was  understood 
that  he  was  to  rely  on  the  offerings  of 
the  people  for  his  support,  aaid  after 
eleven  years'  service  he  claimed  to  re- 
tain fifteen  thousand  dollars  for  his 
salary;  it  was  lield  to  be  error  to  sub- 
charge  him  with  all  over  one  thousand 
dollars  a  year,  on  the  ground  that  that 
salary  was  ordinarily  paid  to  mission- 
aries by  the  Episcopal  Church.  N^ichol- 
son  V.  Daniel,  152  P.  S.  461. 

31.  Where  a  minister  was  assigned  to 
the  pastorate  of  the  Immanuel  Church 
in  the  city  of  Beading  by  a  provisional 
body  of  adherents,  without  ecclesiastical 
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authority,  but  such  assignment  was  sub- 
sequently ratified  and  adopted  by  the 
general  conference;  it  was  held,  that 
this  gave  him  a  title  from  and  after  that 
date  which  was  good  under  the  law  of 
the  church,  and  therefore  good  under 
the  Ia"w  of  the  land.  Krecker  v.  Shirey, 
163  P.  S.  534 ;  reversing  s.  c.  4  Northam. 
5.  See  8.  c.  3  Northam.  266 ;  Young  v. 
Buck,  8  York  177. 

32.  Where  the  court  had  granted  a 
preliminary  injunction  restraining  the 
pastor  representing  a  faction  in  a  church 
from  officiating  as  pastor,  and  it  subse- 
quently appeared  that  there  was  an 
agreement  between  the  two  factions  that 
the  pastor  representing  each  faction 
should  officiate  on  alternate  Sundays, 
the  preliminary  injunction  was  amended 
by  the  court  to  confonn  to  such  agree- 
ment FairviUe  Church  v.  Brunner,  10 
Lane.  129. 

33.  Under  the  constitution  of  the  Be- 
formed  Church  of  the  United  States, 
when  a  pastor  resigns  his  charge,  the 
vacant  pulpit  is  under  the  control  of 
the  Classis  of  the  district  embracing 
the  charge.  St  Stephen's  Reformed 
Church  V.  Imbody,  10  Montg.  21. 


vm.  Religious  worship. 

34.  It  is  no  offence,  under  the  act  31 
March  1860,  sec.  31  (Brightly's  Puidon 
491),  to  prevent  a  religious  meeting  from 
convening;  there  can  be  no  conviction 
under  that  act  unless  the  worshippers 
have  assembled.  Comm'thr.  Underkoffer, 
11  C.  C.  589. 

35.  The  singing  in  a  church  by  a 
church  choir  in  an  orderly  manner  is  not 
an  indictable  offence,  although  such  sing- 
ing was  contrary  to  the  orders  of  the 
pastor.  Comm'th  t.  McDole,  10  Lane. 
119. 

CIRCnMSTANTIAL  EVIDENCE. 

See  Ckimikai.  Law,  XVII.:  Evidence, 
XXXIV. 


CLEARDTG  HOUSES. 

See  Banks. 

CLERGYMEN. 

See  Churches. 

CLOUD  ON  TITLE. 

See  Equity,  XXI. 

CLUBS. 

See  Excise. 

COLLATERAL    INHERITANCE 
TAX. 

See  Taxes,  X. 

COLLATERAL  SECURITIES. 

See  Bailment,  III. :  Debtob  and  Cbed- 
ITOB,  VI. 

COLLEGES. 

1.  A  charter  was  granted  under  the 
name  of  "Duquesne  College,"  although 
such  name  had  previously  been  conferred 
upon  another  institution,  but  had  not 
been  used  for  years,  the  institution  hav- 
ing been  absorbed  by  another  college  of 
a  different  name.  Duqueime  College 
Charter,  12  C.  C.  491. 

2.  There  is  no  authority  in  the  act  29 
April  1874  authorizing  the  court  incor- 
porating a  college  to  confer  upon  the 
officers  thereof  the  authority  to  confer 
degrees.    Duquesne  College,  12  C.  C.  491. 

3.  Where  a  student  of  Grove  City  Col- 
lege was  suspended  by  the  faculty  without 
a  hearing,  the  court  refused  to  reinstate 
him  by  mandamus  where  the  petition  did 
not  show  that  he  had  applied  to  the  trus- 
tees for  a  hearing  or  relief,  and  it  ap- 
peared that  the  ju{licial  as  well  as  the 
legislative  powers  incident  to  the  man- 
agement of  the  college  were  conferred  by 
the  charter  on  the  trustees.  Dunn's  Case, 
9  C.  C.  417. 
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COLLUSION. 

See  Equity,  XXVI.,  XXi 

COMMISSION. 

See  Pbactice,  XI. 


COMMON. 

See  Joint  Ownbbs. 

COMMON  CARRIER. 

See  Cabbibbs. 

COMMON  LAW. 

1.  The  courts  are  constantly  applying 
the  accepted  principles  of  the  common 
law  to  new  phases  and  modes  of  doing 
business;  this  is  a  necessity  alike  dic- 
tated by  common  sense  and  the  necessi- 
ties of  trade.  Comm'th  v.  Heaa,  148  P. 
S.  98. 

COMMON  SCHOOLS. 

L   School  districts, 
(a)  Generally. 
(6)  Division  of  school  districts. 

(c)  Annexation    of    lands    for 

school  purposes. 

(d)  Independent     school     dis- 

tricts. 

(e)  Suits  against  school  districts. 
School  directors. 

(a)  Eligibility. 

(&)   Election  of  school  directors. 

(c)  Vacation  of  of&ce. 

(d)  Dismissal  from  office. 
School  contracts. 
School  houses  and  property. 
Superintendent  of  schools. 
Supervising  principals. 
Teachers. 

Teachers'  institutes. 
Evening  schools. 
Scholars. 
Text-books. 
Stat^  appropriation. 
School  taxes. 


II. 


ni. 

IV. 

V. 

VL 

VII. 

VIIL 

IX. 

X. 

XI. 

XIL 

XIII. 


I.  School  districts. 
(a)   Generally. 

1.  Upon  the  repeal  of  the  28th  section 
of  the  local  act  of  4  May  1871  by  the  act 
of  31  May  1889,  the  township  of  Wilkes- 
Barre  became  a  single  school  district 
Comm'th  v.  Kelly,  6  Kulp  533. 

2.  Bonds  for  an  increased  indebtedness 
of  a  school  district  cannot  issue  in  the 
absence  of  a  weekly  notice  of  election  for 
thirty  days  prior  thereto,  an  omission  to 
levy  an  annual  tax  to  pay  the  interest, 
and  the  failure  to  file  the  statement  as 
required  by  the  act  of  20  April  1874 
(Brightly's  Purdon  1396).  The  basis  of 
values  should  be  the  valuation  as  adjusted 
by  the  commissioners  for  the  preceding 
year.  Withered  v.  TituaviUe  School  Board, 
7  C.  C.  451. 

(b)  Division  of  school  districts. 

3.  Bequisites  of  a  petition  for  the  di- 
vision and  apportionment  of  the  property 
and  debts  of  one  school  district  with  an- 
other, which  has  been  erected  out  of  the 
former.  Roaring  Brook  School  District,  1 
Lack.  Jur.  323. 

4.  Upon  the  creation  of  a  new  school 
district,  the  court,  in  determining  whether 
an  undue  proportion  of  the  real  estate  is 
in  the  new  district,  should  be  guided  by 
the  share  of  the  total  value  contributed 
by  each;  the  apportionment  should  be 
according  to  taxable  value.  Interest  on 
debts  and  money  in  hand  considered. 
Williams  Tovmship  v.  WilMamMown,  9 
C.  C.  65. 

5.  Under  the  act  11  April  1862,  sec 
11  (Brightly's  Purdon  340),  where  a  new 
school  district  is  formed,  it  is  a  fair  rule, 
in  the  division  of  the  school  property,  to 
take  into  consideration  the  taxable  prop- 
erty, the  niunber  of  taxpayers  and  the 
number  of  pupils;  but  in  the  apportion- 
ment of  the  debt  and  of  the  money  aris- 
ing from  the  taxes  on  unseated  lands,  the 
taxable  valuation  affords  the  proper  basis. 
Butler  Township  School  District  v.  Cfordon 
School  District,  10  C.  C.  663. 
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6.  By  the  act  of  11  April  1862 
(Brightly's  Purdon  340)  the  court  can 
adjust  on  equitable  principles  all  ques- 
tions of  debt  and  school  property  be- 
tween the  various  portions  of  a  divided 
district  Ridley  Township  School  District 
V.  Ridley  Park  School  District,  4  Del. 
96. 

7.  Where  upon  a  proceeding  to  adjust 
indebtedness  between  an  old  district  and 
two  new  districts  divided  from  it,  sepa- 
rate decrees  are  made  against  each  of 
the  new  districts ;  an  ai)peal  by  one  is  no 
supersedeas  to  an  execution  against  the 
other.  The  only  defence  to  such  an  ex- 
ecution is  want  of  funds,  in  which  case 
the  court  will  order  a  special  tax.  Ridley 
Toumship  School  District  v.  Ridley  Park 
School  District,  4  Del.  97. 

a  Upon  a  division  of  property  between 
two  school  districts,  it  is  the  duty  of  the 
auditor  to  sift  the  evidence  and  to  decide 
according  to  the  credibility  of  the  wit- 
nesses and  their  means  of  knowing  the 
facts ;  it  is  a  fatal  error  for  the  auditor 
to  fix  the  value  by  finding  the  sum  of 
the  values  testified  to  and  dividing  that 
sum  by  the  niunber  of  the  witnesses. 
So,  the  auditors  should  not  consider  the 
number  of  pupils  in  the  respective  dis- 
tricts. Darby  and  Sharon  Hill  School 
Districts,  5  Del.  214. 

9.  Upon  the  creation  of  a  new  school 
district  it  is  the  duty  of  the  old  district 
to  provide  for  the  public  wants  imtil  the 
new  district  is  in  a  coDdition  to  supply 
the  place,  by  the  election  and  organiza- 
tion of  a  board  of  directors.  Comm'th  v. 
Casey,  6  Kulp  46.  See  Comm'th  v.  Casey, 
6  Kulp  161. 

10.  Where  a  borough  is  created  out  of 
a  part  of  the  territory  comprised  in  an- 
other borough,  the  quarter  sessions  has 
jurisdiction  under  the  act  1  June  1887 
(Brightly's  Purdon  233)  to  appoint  an 
auditor  to  report  upon  the  proper  adjust- 
ment of  the  property  and  indebtedness 
of  the  school  districts  in  the  two  bor- 
oughs ;  and  the  supreme  court  on  appeal 
is  limited  to  the  jurisdiction  of  the  court 
below  and  the  regularity  of  its  proceed- 


ings.    Darby  Borough  School   Districts 
Appeal,  160  P.  S.  79. 

(c)  Annexation  of  lands  for  school  pur- 
poses. 

U.  Under  the  act  of  17  April  1876 
(Brightly's  Purdon  340),  only  those  who 
desire  their  lands  to  be  annexed  to  an- 
other township,  borough  or  city  for 
school  purposes  can  be  included  in  the 
decree.  Tredyffrin  School  Lands,  7  C.  C. 
228. 

12.  The  annexation  of  lands  in  one 
township  to  the  school  district  of  another 
township  is  only  authorized  where  the 
land-owner  petitions.  If  the  report  in- 
cludes lands  not  petitioned  for,  the  only 
remedy  is  by  a  new  petition.  Easttoum 
School  District,  4  Del.  49. 

13.  Upon  a  petition  to  annex  lands  in 
another  township  for  school  purposes,  a 
report  of  viewers  that  they  have  viewed 
the  lands  in  reference  to  the  school  facil- 
ities, the  location  of  the  schoolhouses 
and  the  public  roads  to  said  schools,  and 
are  of  the  opinion  that  the  lands  should 
be  annexed,  is  sufficient ;  the  report  need 
not  show  that  they  inquired  into  the  pro- 
priety of  granting  the  prayer  of  the  peti- 
tion. Elk  Toumship  School  District,  146 
P.  S.  1. 

14.  No  appeal  lies  to  the  supreme  court 
from  an  order  of  the  quarter  sessions  un- 
der the  act  17  AprU  1876  (Brightly's  Pur- 
don 340),  annexing  lands  in  one  township 
or  borough  to  another  township  or  bor- 
ough for  school  purposes ;  an  appeal  \mder 
the  act  9  May  1889  brings  up  nothing  but 
the  record.  Elk  Township  School  District, 
146  P.  S.  1. 

(d)  Independent  school  districts. 

15.  Under  the  acts  8  May  1855  (Bright- 
ly's Purdon  341)  and  20  May  1857  (Bright- 
ly's Purdon  342),  an  independent  school 
district  will  not,  in  the  absence  of  extreme 
necessity,  be  erected,  where  the  effect  will 
be  to  set  off  the  wealthier  portion  of  the 
township  as  a  separate  organization,  to  the 
prejudice  of  the  interests  of  the  poorer 
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portion.  Mount  Pleasant  Township  Inde- 
pendent School  District,  10  C.  C.  588.  See 
South  Abington  Independent  School  Dis- 
trict, 11  C.  C.  602. 

16.  It  is  no  ground  for  the  erection  of 
an  independent  school  district  that  school- 
children walk  along  the  track  of  a  rail- 
road instead  of  a  public  road  which  is 
nearly  as  direct ;  so,  distance  alone  is  not 
a  ground.  Warminster  Township  Indepenr 
dent  School  District,  1  Dist.  Rep.  610 ;  s.  o. 
5  Del.  16. 

17.  In  a  proceeding  for  the  erection  of 
an  independent  school  district,  the  record 
must  set  forth  the  natural  or  other  ade- 
quate obstacles  which  show  that  the  edu- 
cational welfare  of  its  inhabitants  cannot 
be  provided  for  under  the  township  or- 
ganization :  where  the  report  is  defective 
in  that  respect,  such  defect  cannot  be 
cured  by  calling  witnesses  to  prove  the 
existence  of  the  necessary  facts.  War- 
minster Township  Independent  School  Dis- 
trict, 1  Dist.  Rep.  610;  s.  c.  6  Del.  16. 

18.  Upon  a  petition  for  the  erection  of 
an  independent  school  district,  and  a  re- 
port by  the  commissioners  that  they  do 
not  deem  it  practicable,  the  proceedings 
fall  to  the  ground.  Huntington  School 
District,  6  Kulp  473. 

19.  Upon  a  petition  for  the  erection  of 
an  independent  school  district,  the  com- 
missioners should  view  the  premises ;  no 
obstacle,  but  one  of  a  physical  character, 
will  authorize  its  erection;  the  commis- 
sioners may  consider  remonstrances,  but 
the  petitioners  are  entitled  to  be  heard 
upon  them.     Ibid. 

20.  An  independent  school  district  will 
not  be  created  where  neither  the  petition 
nor  the  report  alleges  the  existence  of 
any  physical  object  which  renders  it  im- 
possible to  provide  for  the  educational 
interests  of  the  territory  under  the  pres- 
ent organization.  Springgarden  Indepen- 
dent School  District,  7  York  181. 

(e)   Suits  against  school  districts. 

21.  The  act  23  March  1877  (Brightly's 
Purdon  437),  permitting  taxpayers  to  be- 


come parties  to  stiits  against  school  dis- 
tricts and  other  municipalities,  applies 
only  to  suits  pending  in  the  common 
pleas;  it  does  not  apply  to  suits  before 
magistrates,  and  an  appeal  by  an  indi- 
vidtial  taxpayer  from  the  judgment  of 
a  magistrate  against  a  school  district 
will  be  stricken  off.  Bowman  v.  X«6- 
anon  Oity  School  District,  2  Dist  Rep. 
321. 

22.  An  injunction  will  not  be  granted 
against  a  school  board  upon  a  bill  by  a 
taxpayer  alleging  that  the  board  is  about 
to  elect,  unlawfully,  one  of  its  members 
secretary  at  a  salary ;  it  is  only  when  the 
board  has  actually  elected  such  a  secretary 
that  the  question  can  be  raised  either  by 
quo  warranto  against  the  secretary  elect 
or  by  an  injunction  to  restrain  payment 
of  the  salary.  Comm'th  v.  Outhrie,  8 
Kulp  24. 

n.  School  directors. 

(a)   EllgibiUty. 

23.  The  court  of  common  pleas  has 
jurisdiction  by  quo  warranto  to  determine 
whether  the  offices  of  school  treasurer 
and  school  director  are  incompatible ;  in 
the  county  of  Schuylkill  the  same  pe^ 
son  cannot  hold  both  of  said  offices  at 
the  same  time.  Comm'th  v.  HaeaeUr,  161 
P.  S.  92. 

(&)  Election  of  school  directors. 

24.  The  act  of  31  May  1889,  providing 
for  the  election  of  a  board  of  school  con- 
trollers in  cities  of  the  third  class,  b  a 
local  law  and  unconstitutional.  Comm'th 
V.  Beiehard,  137  P.  S.  389;  8  C.  C.  563; 
8.  c.  5  Kulp  540.  The  consolidated  dis- 
trict is  therefore  governed  by  a  board  of 
six  directors  under  the  act  of  8  May 
1854.  Comm'th  v.  Reynolds,  137  P.  S. 
389;  s.  c.  27  W.  N.  C.  139;  affirming 
8.  c.  8  C.  C.  668;  s.  c.  6  Kulp  647. 

25.  Upon  an  election  for  school  di- 
rectors, where  six  directors  were  to  be 
chosen,  two  for  three  years,  two  for  two 
years  and  two  for  one  year,  and   the 
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balance  of  the  six  persons  having  a 
majority  of  all  the  votes  cast  failed  to 
designate  the  term,  but  the  six  persons 
having  a  minority  of  all  the  votes  cast 
had  a  majority  of  all  the  votes  on  which 
the  term  was  designated;  it  was  held, 
that  the  latter  were  elected ;  the  act  11 
April  1862,  sec.  2  (Brightly's  Purdon 
J48),  only  applies  where  all  the  voters 
neglect  to  designate  on  their  tickets  the 
term  of  office  for  which  each  person 
voted  for  is  a  candidate.  Chambedin  v. 
Hartley,  162  P.  S.  644. 

26.  Where  two  opposing  candidates 
had  an  equal  number  of  votes  for  school 
director,  and  at  the  next  regular  meeting 
of  the  board  they  appeared,  but  the  re- 
spondent refused  to  participate  in  the 
drawing  and  the  relator  again  appeared 
at  the  reorganized  board  at  its  next 
meeting,  when  the  board  declared  a 
vacancy  la  the  office  and  elected  the 
respondent  to  fill  it;  it  was  held,  that 
it  was  the  duty  of  the  reorganized 
board  to  comply  with  the  relator's  re- 
quest to  determine  his  right  to  the  seat 
and  that  the  respondent  had  no  title  to 
the  office.  Comm'th  v.  Meaner,  167  P.  S. 
292. 

27.  Upon  the  division  of  the  23d  ward 
of  the  city  of  Philadelphia  by  the  decree 
of  the  11th  November  1890,  it  became 
the  duty  of  the  citizens  of  the  new  36th 
ward,  under  the  act  of  12  February  1889, 
to  elect,  at  the  election  in  February  1891, 
a  full  board  of  twelve  school  directors. 
The  directors  of  the  old  ward  should 
fill  up  their  number  to  twelve,  and  at 
the  election  in  Febmary  1891  the  citi- 
zens should  elect  four  directors  to  serve 
for  three  years  from  the  first  Monday  of 
January  1892.  Comm'th  v.  Conndl,  10 
C.  C.  93;  8.  c.  48  L.  I.  46. 

2a  The  act  8  May  1854,  sec.  6  (Bright^ 
ly's  Purdon  347),  providing  that  if  the 
legality  of  any  election  for  school  directors 
be  contested,  the  quarter  sessions  shall 
examine  into  the  election  and  either  con- 
firm it  or  set  it  aside,  and  if  set  aside, 
then  shall  order  a  re-election,  contem- 
plates a  contest  on  the  sole  ground  of  the 


illegality  of  the  whole  election.  It  does 
not  apply  to  proceedings  under  the  act  19 
May  1874  (Brightly's  Purdon  763)  where 
the  only  complaint  is  as  to  who  were  duly 
elected ;  in  such  a  case  the  court  will  de- 
cide who  was  elected  and  will  not  order  a 
new  election.  Beed  v.  McArthur,  15  C.  C. 
136. 

29.  Under  the  act  16  February  1883 
(Brightly's  Purdon  238),  where  a  borough 
has  been  divided  into  wards,  school  di- 
rectors must  be  elected  by  the  voters  of 
each  ward  from  among  the  residents  of 
the  respective  wards ;  this  act  is  not  re- 
pealed by  the  act  13  May  1889  (Brightly's 
Purdon  237),  but  the  two  acts  must  be 
read  together.  South  Cheater  School  Di- 
rectors, 6  Del.  412. 

(c)  Vacation  of  office. 

30.  Equity  will  restrain  by  injimction 
a  board  of  school  directors  from  declaring 
in  an  illegal  manner,  the  seats  of  certain 
members  vacant.  Butts  v.  Howley,  5 
Kulp338. 

31.  Where  six  persons  constituting  the 
board  of  school  directors  failed  to  meet 
and  organize  on  the  first  Monday  in  June, 
but  met  separately  in  factions;  it  was 
heJd,  that  their  offices  thereby  became 
vacant  and  might  be  filled  by  the  court 
under  the  provisions  of  the  act  8  May 
1864,  sec.  9  (Brightly's  Purdon  347). 
That  act  was  not  repealed  by  article  VII. 
sec.  4,  of  the  constitution,  providing  for 
the  removal  of  officers  from  office.  Butler 
Township  School  District  Case,  168  P.  S. 
159. 

(d)   Dismissal  from  office. 

32.  That  a  board  of  directors  disre- 
garded the  demand  of  a  committee 
representing  the  inhabitants  of  a  village, 
to  provide  generally  for  the  children  or 
scholars  of  said  villa^,  does  not  render 
them  liable  to  be  dismissed  from  office 
under  the  provisions  of  sec.  9  of  the  act 
8  May  1854  (Brightly's  Purdon  347). 
Nicklas's  Petition,  146  P.  S.  212 ;  revers- 
ing s.  c.  9  C.  C.  426. 
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33.  School  directors  wUl  not  be  re- 
moved because  a  schoolhouse  is  cheap, 
unsightly,  hard  to  keep  in  repair  and  un- 
fit for  permanent  use ;  where  school  di- 
rectors have  exercised  their  discretion  in 
the  location  and  number  of  schoolhouses 
and  their  character,  the  court  will  not 
interfere  in  the  absence  of  gross  abuse 
of  such  discretion.  Ohio  Tovmship  School 
Directors,  9  C.  C.  392.  See  J^ice  v.  Bar- 
rett Toumsldp  School  Directors,  9  C.  C. 
395. 

34.  Under  the  act  8  May  1864,  sec.  9 
(Brightly's  Purdon  347),  the  court  cannot 
remove  school  directors  on  the  ground  of 
the  illegal  election  of  a  school-teacher; 
school  directors  can  only  be  removed  for 
non-feasance,  and  in  such  case  the  court 
cannot  remove  a  part  of  the  board  but 
must  remove  the  whole  board.  Union 
Tovmship  School  Directors,  12  C.  C.  547. 

35.  School  directors  will  not  be  re- 
moved because  of  their  exercise  of  their 
discretion  in  closing  a  schoolhouse  where 
it  is  shown  that  two  new  schoolhouses 
had  been  built  to  supply  its  place.  Dub- 
lin Toionshij)  School  Board,  14  C.  C.  464 ; 
8.  c.  3  Dist.  Rep.  691. 

36.  Where  directors  failed  to  provide 
and  maintain  suitable  and  adequate  ac- 
commodations for  school-children,  but 
filed  an  answer  to  a  rule  upon  them 
averring  their  willingness  to  provide 
proper  facilities,  the  court  will  tempo- 
rarily suspend  the  imposition  of  the  pen- 
alty of  removal  provided  by  the  act  6 
June  1893  (Brightly's  Purdon  363). 
WaMngton  Township  School  Directors, 
15  C.  C.  509. 

37.  ^Vhere  the  directors  and  treasurer 
of  a  school  district  are  commanded  to 
pay  a  judgment  out  of  the  first  unappro- 
priated money  of  the  district,  they  must 
use  due  diligence  to  get  the  money  and 
pay  the  debt;  unnecessary  delay  and 
obstructive  operation  would  be  a  contempt 
of  court  for  which  they  might  be  either 
removed  or  imprisoned  for  contempt. 
Burgess  v.  Northmoreland  Tovmship  School 
District,  2  Lack.  Jur.  106. 

3a  The  seats  of  school  directors  will 


not  be  declared  vacant  where  the  neglected 
duty  is  one,  the  performance  of  which 
calls  for  the  exercise  of  deliberation  and 
discretion.  Pflueger  v.  Lower  Saucon,  1 
Kortham.  43. 

39.  The  court  has  no  jurisdiction  to 
vacate  the  seats  of  school  directors  unless 
all  the  members  of  the  board  are  guilty 
of  neglect.  WaUen  v.  Lake,  2  Northam. 
69. 

m.  School  contracts. 

40.  One  who  contracts  with  and  ren- 
ders services  for  a  de  facto  school  board, 
not  so  de  jure,  cannot  recover  from  the 
school  district.  White  v.  AnMald  School 
District,  8  Atlan.  443. 

41.  The  president  of  a  school  board 
acting  for  the  same,  or  pretending  to 
act  for  it,  in  making  a  contract  which  the 
board  had  no  power  to  make,  thereby 
becomes  individually  liable  thereon. 
Farcey  v.  CaMweU,  9  Atlan.  466. 

42.  One  who  deals  with  the  president 
of  a  school  board  is  bound  to  know  that 
the  board  of  school  directors  may  repudi- 
ate any  provision  of  his  contract  to  which 
it  has  not  given  its  assent  or  which  has 
not  been  ratified  by  it.  Roland  v.  Read- 
ing School  District,  161  P.  S.  102.  See 
Roland  v.  Reading  School  District,  161 
P.  S.  106. 

43.  School  directors  interested  in  a 
piece  of  property  may,  at  the  suit  of  a 
taxpayer,  be  enjoined  from  voting  in 
favor  of  its  purchase  by  the  district ;  and 
this,  though  the  purchase  is  being  made 
in  good  faith  and  at  a  fair  price.  Wit~ 
mer's  Appeal,  15  Atlan.  428. 

44.  The  66th  section  of  the  act  31 
March  1860  (Brightly's  Purdon  632), 
forbidding  any  member  of  any  corpora- 
tion to  be  interested  in  any  contract  for 
the  sale  or  furnishing  of  supplies  or 
materials,  cannot  be  extended  by  impli- 
cation to  apply  to  a  purchase  by  a  school 
board  of  real  estate  in  which  one  of  the 
directors  is  interested  as  an  owner ;  such 
a  purchase  may  be  ratified  by  a  new  and 
disinterested  board.  Trainer  v.  Wolfe, 
140  P.  S.  279. 
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45.  The  purchase  by  a  school  board,  of 
one  of  their  number,  of  a  lot  of  ground 
for  school  purposes,  is  not  illegal  under 
the  66th  section  of  that  act  of  31  March 
1860  (Brightly's  Purdon  632).  That 
act  does  not  apply  to  contracts  for  the 
purchase  of  real  estate.  A  contract 
in  contravention  of  the  act  would  be 
cured  by  its  ratification  by  a  new 
and  disinterested  board.  Trainer  v. 
Lower  ChuJiester  School  Board,  4  Del. 
344. 

46.  The  secretary  of  a  school  board  has 
no  authority  to  give  notice  of  the  rejec- 
tion of  goods  bought  on  trial,  without 
the  previous  official  action  of  the  board. 
Bvtler  V.  School  District  of  Leighton,  149 
P.  S.  351. 


IV.  Schoolhotises  and  property. 

47.  A  court  of  equity  has  no  jurisdic- 
tion to  supervise  and  direct  the  exercise 
of  the  official  discretion  of  a  board  of 
school  directora  in  the  location  of  a 
schoolhouse,  where  such  discretion  has 
been  exercised  without  fraud.  Both  v. 
Marshall,  168  P.  S.  272. 

4a  Equity  will  not  interfere  by  injunc- 
tion with  the  selection  of  a  site  for  a  school 
building ;  that  is  wholly  within  the  power 
and  discretion  of  the  controllers  or  direc- 
tors. Witherop  v.  TUusvUle  School  Board, 
7  C.  C.  451. 

49.  The  act  of  4  April  1889  (Brightly's 
Purdon  361)  does  not  authorize  the  use 
for  school  purposes  of  a  lot  of  ground 
conveyed  to  the  county  for  the  use  of  its 
public  buildings,  an  academy,  and  for  the 
erection  of  a  church  or  churches.  Tar- 
beWs  Appeal,  129  P.  S.  146. 

50.  AVhen  both  sexes  attend  the  school, 
it  is  the  duty  of  the  school  directors  to 
erect  suitable  and  convenient  water- 
closets,  two  in  number,  separated  by  a 
close  and  substantial  fence  at  least  seven 
feet  in  height,  and  to  make  provision  for 
keeping  said  water-closets,  at  all  times, 
in  a  clean,  comfortable  and  healthful  con- 
dition.   Failure  to  do  so  is  a  good  ground 


for  removal.     Springgarden  Independent 
School  District,  7  York  181. 

51.  The  act  6  June  1893  (Brightly's 
Purdon  362),  authorizing  the  taking  of 
certain  public  burying-grounds  for  school 
purposes,  is  unconstitutional  as  a  local  act, 
and  passed  evidently  for  the  purpose  of 
taking  a  certain  burial-ground  in  the  city 
of  York,  and  it  is  also  unconstitutional  as 
impairing  the  obligation  of  a  deed  from 
John  Perm  to  John  E.  Coates  for  the 
burial-ground  in  question,  dedicating  it 
to  the  purpose  of  a  public  burying-ground. 
In  re  PMei's  Field,  8  York  145. 

52.  Where  a  borough  was  authorized 
by  an  act  of  assembly  to  erect  water- 
works, with  power  to  fix  the  rates  for  the 
use  of  the  water,  and  some  of ,  the  water 
was  used  in  the  building  of  a  new  school- 
house  in  the. borough;  it  was  held,  that 
the  school  district  was  not  liable  for  water 
charges  for  the  water  so  used.  Emaus 
Bonntgh  v.  Emaus  School  District,  12 
C.  C.  349. 

53.  Where  a  city  agreed  with  the  water 
company  not  to  extend  the  city  pipes  to 
that  portion  of  a  city  lying  south  of  a 
river,  and  the  company  agreed  to  make 
its  assessment  of  all  water  rents  in  its 
territory  at  rates  not  higher  than  those 
assessed  by  the  cily  north  of  the  river, 
and  the  city  agreed  to  furnish  water  to 
her  own  mains  on  the  south  side  of  the 
river  for  the  purpose  of  supplying  the  fire- 
plugs and  washing  the  streets,  the  water 
company  agreeing  to  supply  all  fire-plugs 
not  on  the  line  of  such  city  mains ;  it  was 
field,  that  under  such  contract  the  school 
districts  on  the  south  side  were  not  ex- 
empt from  liability  to  the  water  company 
for  water  supplied  to  the  schoolhouses. 
St.  Clair  School  Distrid,  v.  Monongahela 
Water  Co.,  166  P.  S.  81. 

54.  Under  the  act  16  April  1870,  P.  L. 
1219,  requiring  the  board  of  controllers 
of  the  school  district  of  Allegheny  City 
to  deposit  all  funds  in  a  bank  to  be  selected 
by  them  for  the  highest  rate  of  interest 
they  can  obtain  on  current  daily  balances, 
the  controllers  cannot  refuse  to  deposit  in 
a  bank  of  good  standing  which  ofPers  to 
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pay  interest  and  give  the  deposit  to  a  bank 
which  refuses  to  pay  interest,  but  offers, 
in  consideration  of  the  deposits,  to  lend 
the  school  district  a  large  sum  of  money 
without  interest  if  it  should  need  to  bor- 
row. GHlUford  V.  Allegheny  City  School 
District,  165  P.  S.  631. 

55.  Under  the  act  13  June  1836,  sec. 
14,  school  directors  had  no  power  to  take 
possession  of  real  estate  held  by  trustees 
to  the  general  use  of  a  neighborhood,  as 
a  schoolhouse,  except  by  conveyance  from 
such  trustees;  the  possession  by  school 
directors  of  such  property  with  the  assent 
of  those  interested  was  held  not  to  be  such 
an  adverse  possession  as  would  raise  a 
presumption  of  a  grant.  Old  Eagle  School 
Property,  36  W.  N.  C.  348. 

v.  Superintendent  of  schools. 

56.  A  commission  cannot  be  withheld 
from  a  duly  elected  superintendent  of 
schools  who  holds  a  professional  certifi- 
cate, because  certain  branches  taught  in 
the  schools  in  his  borough  are  not  in- 
cluded in  those  upon  his  certificate. 
SJienandoah  Borough  School  Superintend- 
ent, 13  C.  C.  458. 

VI.  Supervising  principals. 

57.  The  board  of  public  education  of 
Philadelphia  may  require  that  an  appli- 
cant for  the  position  of  supervising  prin- 
cipal shall  have  five  years  of  approved 
experience  as  a  teacher,  and  that  this 
experience  shall  be  certified  to  by  the  su- 
perintendent in  office  at  the  time  the  ap- 
pointment is  to  be  made,  and  a  writ  of 
mandamus  will  not  issue  against  the  board 
commanding  them  to  certify  to  the  elec- 
tion of  a  supervising  principal  who  has 
not  had  such  experience.  Comm'th  v. 
Jenks,  154  P.  S.  368;  affirming  s.  c.  12 
C.  C.  168. 


Vn.  Teachers. 

Sa   When  a  teacher  of  good  moral  char- 
acter applies  for  a  school  and  presents  a 


certificate  of  qualification  as  to  scholar- 
ship and  aptness  to  teach,  that  is  an  end 
of  judicial  inquiry  into  the  action  of  the 
board  in  appointing  her,  as  the  law  makes 
no  further  inquisition  upon  this  point. 
Hysong  v.  OaUitzin  Borovgh  School  District, 
164  P.  S.  629. 

59.  School-teachers  will  not  be  enjoined 
from  remaining  in  possession  of  their 
schools  where  the  question  as  to  the  time 
of  their  employment  is  disputed  and  in 
doubt.  Butler  Toumship  School  District 
V.  Dougherty,  13  C.  C.  233. 

60.  Under  the  act  10  May  1893  (Bright- 
ly's  Purdon  366),  the  superintendent  of 
public  instruction  is  not  required  to  grant 
without  examination,  permanent  certifi- 
cates, except  to  graduates  of  colleges  le- 
gally empowered  to  confer  degrees;  the 
general  incorporation  of  a  literary  insti- 
tution under  the  act  29  April  1874 
(Brightly's  Purdon  405)  does  not  legally 
empower  it  with  that  right.  In  re  College 
Graduates,  14  C.  C.  108. 

61.  Under  the  act  20  May  1857,  sec. 
10  (Brightly's  Purdon  356),  the  two 
years'  actual  teaching  which  are  the 
condition  precedent  to  a  teacher's  cer- 
tificate, must  be  in  Pennsylvania.  In 
re  Teacher's  Certificate,  4  Dist.  Eep. 
394. 

62.  The  county  superintendent  of  com- 
mon schools  cannot  arbitrarily  refuse  to 
examine  an  applicant  for  examination  and 
certificate  to  teach,  unless  such  superin- 
tendent has  absolute  knowledge  that  the 
applicant  is  an  immoral  or  intemperate 
man,  unfit  to  have  charge  of  a  school. 
Kell  V.  Rudy,  16  C.  C.  309. 

63.  School  directors  may  employ  as 
teachers  sisters  of  a  religious  order  of 
tbe  Roman  Catholic  church  and  permit 
them  while  teaching  to  wear  the  garb  of 
their  order,  provided  no  religious  secta- 
rian instruction  be  given  or  religious 
sectarian  exercises  engaged  in.  Hysong 
V.  Gallitzin  Borough  Scliool  District,  164 
P.  S.  629. 

64.  The  exclusion  of  a  sister  of  charity 
from  employment  as  a  teacher  in  the 
public  schools  because  she  is  a  Boman 
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Catholic  is  a  violation  of  the  spirit  of 
article  I.  of  the  Bill  of  Bights  relating 
to  religious  liberty;  the  fact  that  such 
teachers  contribute  all  their  earnings  be- 
yond their  support  to  the  treasury  of 
their  order  to  be  used  for  religious  pur- 
poses has  no  bearing  on  the  question  of 
their  right  to  employment  as  teachers. 
Hyaong  v.  Oallitzin  Borough  School  Dis- 
trict, 164  P.  S.  629. 

65.  Denominational  religious  exercises 
and  instruction  in  sectarian  doctrine  hare 
no  place  in  our  system  of  common  school 
education;  a  teacher  will  be  enjoined 
from  conducting  or  permitting  others  to 
conduct  such  exercises  in  the  school  under 
his  charge.  Stevenaon  v.  Hanyen,  1  Lack. 
L.  N.  99;  s.  0.  42  P.  L.  J.  381. 

66.  Where  the  principal  of  a  state 
normal  school  was  dismissed  from  office 
for  immoral  conduct  but  without  notice 
or  hearing ;  it  was  heM,  that  such  a  pro- 
ceeding was  irregular  and  unjust,  but  the 
supreme  court  sustained  an  injunction  to 
restrain  the  disoharged  principal  from 
assuming  to  exercise  the  office,  on  the 
ground  that  greater  harm  would  result 
to  the  school  and  to  the  public  service 
from  disturbing  the  injimction  than  from 
sustaining  it,  but  the  injunction  was  sus- 
tained with  a  saving  of  all  rights  of  the 
appellant  to  proceed  at  law  for  the  col- 
lection of  his  salary  for  the  remainder 
of  the  year,  and  the  costs  were  put  upon 
the  winning  party.  Edinboro  Normal 
School  V.  Cooper,  150  P.  S.  78. 

67.  In  an  action  by  a  teacher  upon  a 
written  contract  of  employment  signed 
by  the  president  and  secretary  of  the 
school  board,  it  is  necessary  for  him  to 
show  that  the  contract  was  executed  by 
the  authority  of  the  board  of  school 
directors.  Whitehead  v.  North  Hunting- 
don School  District,  146  P.  S.  418. 

68.  In  an  action  by  a  teacher  upon  a 
written  contract  of  employment,  the  min- 
utes of  the  school  board  are  the  best 
evidence  of  their  action  in  dismissing 
the  plaintiff  for  incompetency,  cruelty, 
negligence  or  immorality,  and  in  the  ab- 
sence of  corruption,  bad  faith  or  a  clear 


abuse  of  power  they  are  conclusive ;  parol 
testimony  is  inadmissible  to  establish 
the  existence  of  such  cause  of  dismissal. 
Whitehead  v.  North  Huntingdon  School 
District,  145  P.  S.  418 ;  McCrea  v.  Pine 
Township  School  Disti-ict,  145  P.  S.  560. 

69.  The  councils  of  a  city  have  power 
to  recognize  a  bona  fide  claim  for  pay- 
ment of  money,  the  right  to  which  is  in 
dispute,  and  to  pass  an  ordinance  direct- 
ing compensation  for  service  rendered  by 
a  de  facto  employee  of  a  sectional  school 
board,  and  to  direct  payment  of  the  same 
by  means  of  a  warrant  drawn  by  the 
clerks  of  councils;  and  this,  although 
the  board  of  education  has  refused  a  con- 
firmation of  the  claim  and  the  appoint- 
ment of  the  claimant  has  been  declared 
illegal.  Bailey  v.  PhUadelphia,  167  P.  S. 
669 ;  8.  c.  36  W.  N.  C.  236 ;  affirming  s.  o. 
3  Dist.  Eep.  643. 

ym.  Teachers'  Instittites. 

70.  At  the  close  of  the  county  Teachers' 
Institute,  upon  presentation  of  the  proper 
certificate,  it  is  the  duty  of  the  county 
treasurer  to  pay  to  the  county  superin- 
tendent the  expenses  incurred  in  holding 
the  same,  provided  they  do  not  exceed 
the  sum  of  two  hundred  dollars.  Wil- 
liams V.  York  County  Commissioners,  1 
York  181. 

IZ.  Evening  schools. 

71.  Where  the  petition  for  a  free 
evening  school  was  not  presented  to  the 
directors  until  December,  when  it  was 
impossible  for  them  to  open  a  night 
school  for  a  term  of  not  less  than  four 
months  without  closing  the  day  schools 
for  a  nearly  equal  length  of  time,  and 
perhaps  breaking  the  contracts  with  the 
teachers  for  the  day  schools ;  it  was  held, 
under  the  act  22  May  1883  (Brightly's 
Purdon  360),  that  an  order  would  not  be 
made  on  the  directors  to  open  the  even- 
ing school.  Denison  School  District,  6 
Kulp  467. 
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Z.  Scholars. 

72.  School  directors  may,  in  the  exer- 
cise of  a  sound  discretion,  exclude  from 
the  public  schools,  pupils  who  have  not 
been  vaccinated;  the  courts  will  not  say 
that  such  a  resolution  of  exclusion  is  an 
abuse  of  an  official  discretion.  Duffidd 
V.  WiUiamspoH  School  District,  162  P.  S. 
476. 

73.  The  inmates  of  the  Pennsylvania 
Memorial  Home,  located  in  the  borough 
of  Brookville,  and  chartered  for  the  pur- 
pose of  providing  comfortable  homes  and 
maintenance  for  the  children  of  deceased 
and  disabled  Union  soldiers,  are  not  en- 
titled to  admission  to  the  common  schools 
of  the  borough;  the  act  18  April  1893 
(Brightly's  Purdon  368)  was  only  in- 
tended to  secure  common  school  privi- 
leges to  the  children  of  soldiers  who 
were  obliged  to  seek  employment  and 
homes  in  families  outside  of  the  district 
of  their  parents'  residence.  Comm'th  v. 
Directors  of  Brookville,  164  P.  S.  607. 

74.  The  assignment  of  pupils  to  schools 
is  in  the  discretion  of  the  directors ;  the 
law  does  not  reqiure  that  children  be 
admitted  to  the  school  buildings  most 
convenient  to  the  residence  of  £heir 
parents.  Comm'th  v.  School  Directors,  4 
Dist.  Kep.  314. 

75.  The  common  school  authorities 
have  no  right  to  make  any  distinction 
among  the  pupils  by  reason  of  race  or 
color.  Comm'th  v.  School  Directors,  4 
Dist.  Rep.  314. 

76.  The  right  of  a  school-teacher  to 
chastise  the  pupils  is  considered  in  a 
note  to  Slieeham  v.  Sturges,  2  Atlan.  843. 

ZI.  Text-books. 

77.  Notice  to  teachers  on  August  29  of 
a  meeting  the  next  evening  for  the  selec- 
tion of  text-books  is  not  sufficient  under 
sec.  25  of  the  act  of  8  May  1854  (Bright- 
ly's Purdon  369).  Barber  v.  Wilhelm,  7 
C.  C.  214. 

7a  In  the  selection  of  text-books,  the 
minutes  of  the  board  must  show  an 
affirmative  vote   of  a  majority  of  the 


whole  nimiber;  such  an  entry  cannot 
be  made  at  a  meeting  subsequent  to 
the  opening  of  the  schools.     Ibid. 

79.  If  new  text-books  be  adopted  by  a 
void  resolution,  those  formerly  used  will 
continue  to  be  used;  and  this,  though 
some  of  them  were  readopted  by  the 
void  resolution.     Ibid. 

80.  Under  the  act  8  May  1854,  sec.  25 
(Brightly's  Purdon  369),  providing  for 
the  selection  of  school-books;  it  was  held, 
that  the  word  "immediately"  did  not 
mean  instantly,  but  within  a  reasonable 
time;  where  the  teachers  were  elected 
on  July  25th,  the  meeting  for  considering 
text-books  was  called  on  August  1,  to 
be  held  on  August  22,  and  the  schools 
were  to  open  on  August  24 ;  it  was  Md, 
that  the  meeting  was  within  a  reasonable 
time  after  the  election  of  teachers  and 
before  the  opening  of  the  schools.  Where 
three  weeks  intei-vened  between  the  call 
and  the  meeting  and  twenty-four  out  of 
twenty-seven  attended  and  two  sent 
excuses;  it  was  held,  that  a  notice  by 
publication  in  a  newspaper  of  general 
circulation,  served  the  purpose  for  which 
it  was  intended.  Duties  and  po'w^rs  of 
teachers  at  such  a  meeting  are  purely 
advisory,  and  where  the  directors,  after 
consulting  and  advising  with  them  and 
receiving  their  views  in  writing,  ad- 
journed until  a  later  hour  on  the  same 
day  before  taking  a  final  vote;  it  was 
held,  that  in  the  absence  of  evidence  of 
secrecy  op  fraud,  the  irregularity  was 
not  fatal.    Moloney  v.  Sogers,  6  Kulp  289. 

SL  Where  the  plaintifE  agreed  to  fur- 
nish text-books  of  a  certain  kind  at  a 
fixed  price  per  volume  and  during  the 
year  he  furnished  books  of  a  kind  not 
embraced  in  the  contract;  it  was  held, 
that  under  the  evidence,  it  was  for  the 
jury,  whether  the  plaintiff  had  under- 
taken in  any  manner  to  furnish  the 
latter  books  at  a  particular  price.  Bo- 
land  V.  Beading  School  District,  161  P.  S. 
106.  See  Boland  v.  Beading  School  Dis- 
trict, 161  P.  S.  102. 

82.  Under  the  act  8  May  1854,  sec.  25 
(Brightly's  Purdon  369),  a  meeting  of  the 
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school  board  called  prior  to  the  election 
of  teachers  or  without  notice  to  the 
teachers,  to  adopt  school-books,  is  illegal 
and  in  violation  of  that  act.  Butler  v. 
Shirley  Township  School  District,  15  C.  C. 
291. 

83.  School  directors  or  controllers  have 
no  power  to  adopt  more  than  one  series 
of  text-books  covering  the  same  studies, 
but  where  the  schools  are  graded  and 
the  course  of  studies  is  divided  into 
steps,  they  may  adopt  a  series  made  up 
of  the  books  of  different  authors,  but 
such  series  must  be  so  arranged  as  to 
be  uniform  in  the  steps  in  which  they 
are  used  throughout  the  district.  Franr 
as  T.  Allegheny  City  School  District,  41 
P.  L.  J.  19. 

Zn.  State  appropriation. 

84.  Under  the  general  appropriation 
act  6  June  1893,  sec.  10,  P.  L.  314,  it 
was  hdd,  that  the  entire  proportion  of 
the  general  appropriation  for  school  pur- 
poses should  be  paid  to  the  city  of 
Philadelphia,  and  that  the  specific  ap- 
propriations to  the  Teachers'  Institute, 
School  of  Design  and  Teachers'  Annuity 
and  Aid  Association  were  payable  by 
the  city  (fut  of  the  same.  School  Appro- 
priations, 15  C.  C.  95. 

XTTT.  School  taxes. 

85.  A  school  district  having  levied  an 
annual  tax  for  school  purposes,  cannot 
levy  another  tax  for  the  same  purpose 
during  the  same  year.  Verona  Borough 
School  Districts  Appeal,  1  Mona  697. 

86.  A  bill  alleging  that  a  board  of 
school  directors  have  conspired  to  col- 
lect a  building  tax  for  the  purchase  of 
a  building  in  which  some  of  them  are 
interested,  sufficiently  avers  that  some 
of  them  have  an  interest  in  the  building 
smd  are  acting  together  to  sell  it  to  the 
district.     Wilmer's  Appeal,  15  Atlan.  428. 

87.  Under  sec.  33  of  the  act  8  May 
1854  (Brightly's  Purdon  337),  a  special 
building  school  tax  may  be  used  to  lease 
a  building  and  fit  it  up  for  use  as  a 


schoolhouse.    Hackett  v.  Emporium  Bor- 
ough Sclmol  District,  150  P.  S.  220. 

88.  A  borough  will  be  restrained  by 
injxmction  from  assessing  and  collecting 
a  school  tax  upon  the  land  of  one  of  its 
citizens  situated  in  an  adjoining  town- 
ship, but  annexed  to  land  belonging  to 
the  same  person  lying  within  the  borough 
limits.  Arthur  v.  Polk  Borough  School 
District,  164  P.  S.  410. 

89.  School  taxes  are  not  applicable  to 
the  education  of  the  children  of  another 
district;  the  children  who  are  inmates 
of  the  Children's  Industrial  Association 
of  Harrisburg  have  no  right  to  admission 
to  the  common  schools  in  Upper  Swatara 
township  where  their  parents  are  resi- 
dents of  other  school  districts.  Comm'th 
V.  Directors  of  Upper  Swatara,  164  P.  S. 
603. 

90.  School  taxes  are  not  payable  out 
of  the  proceeds  of  the  sale  of  real  estate, 
under  the  local  act  of  11  April  1866. 
Barclay  v.  Leas,  9  C.  C.  314. 

91.  In  school  districts  in  cities  of  the 
third  class  which  have  not  accepted  the 
act  23  May  1889,  school  taxes  after 
the  time  fixed  for  their  registry  are 
not  liens  until  registered,  and  are  not 
payable  out  of  a  fund  produced  by 
a  sheriff's  sale.  Smith  v.  Meadowbrook 
Brewing  Co.,  3  Lack.  Jur.  145. 

92.  Where  a  board  of  school  directors 
have  failed  to  make  an  assessment  of 
school  taxes,  a  sale  of  land  for  non-pay- 
ment of  school  tax  will  vest  no  title  in 
the  purchaser.     Irvin  v.  QUI,  156  P.  S.  8. 

93.  The  court  of  quarter  sessions  has 
no  jurisdiction  of  an  appeal  from  the 
levying  and  collection  of  school  taxes. 
The  act  of  15  April  1834  (Brightly's  Pur- 
don 1983)  refers  only  to  road  and  poor 
taxes.  Smith  v.  Middle  Smithfield  School 
District,  7  C.  C.  256. 

94.  A  writ  of  error  does  not  lie  on  an 
appeal  from  a  township  auditor's  report 
on  a  school  district  treasurer's  account. 
Mohney  v.  Bed  Bank  School  District,  15 
Atian.  891. 

95.  The  city  treasurer  of  Scranton 
being  ex  officio  school  treasurer,  is  entitied 
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to  such  compensation,  not  exceeding  two 
per  cent,  as  shall  be  determined  by  the 
school  controllers.  He  is  not  required  to 
submit  his  accounts  to  the  city  controller, 
and  the  latter's  disallowance  of  his  claim 
is  not  conclusive  upon  him.  Scrantmi 
School  District  v.  Simpson,  133  P.  S.  202 ; 
8.  0.  25  W.  N.  C.  517 ;  affirming  s.  c.  1 
Lack.  Jur.  166. 

96.  In  cities  of  the  third  class,  under 
the  act  of  23  May  1889  (Brightly's  Pur- 
don  1566),  collectors  of  school  taxes  may 
arrest  and  commit  for  non-payment,  de- 
linquents who  do  not  possess  sufficient 
goods  and  chattels.  Fulton  v.  Jenks,  9 
C.  C.  126. 

97.  A  township  tax  collector  is  bound 
to  collect  the  taxes  for  a  school  district 
in  the  township,  and  may  be  compelled 
to  do  so  by  mandamus,  if  he  refuses. 
Somerville  v.  Oattaher,  13  C.  C.  666. 

9a  The  collection  of  a  school  building 
tax  will  be  restrained  by  injunction  until 
it  appears  that  the  levy  was  authorized 
and  legal.  Gilbert  v.  Tiemey,  14  C.  C. 
472. 

99.  Mandamus  lies  to  compel  a  tax 
collector  to  pay  over  money  collected  as 
school  taxes  to  the  treasurer  of  the  school 
district.  Comm'th  v.  CfDay,  6  Kulp 
167. 

100.  Where  there  were  two  boards  of 
school  directors  and  each  claimed  to  be 
the  acting  legal  board,  the  court  refused  a 
mandamus  which  was  applied  for  by  one 
of  the  boards  to  compel  the  township  col- 
lector to  pay  over  the  school  taxes  to  the 
treasurer  of  their  board.  Comm'th  v. 
0>Day,  6  Kulp  177. 

101.  Where  a  certificate  of  the  balance 
due  by  a  collector  of  school  taxes  was 
filed  by  the  board  under  sec.  13  of  the 
act  11  April  1862  (Brightly's  Purdon 
338),  and  judgment  entered  for  the 
amount  against  the  collector  and  his 
sureties ;  it  was  held,  that  there  was  no 
power  given  to  the  court  to  open  the  judg- 
ment, and  that  the  fact  that  the  collec- 
tor had  not  been  furnished  with  a  war- 
rant when  the  duplicate  was  placed  in  his 
hands,  gave  him  no  equity  to  require  the 

3098 


cotirt  to  open  the  judgment.     Comm'th  v. 
THtman,  148  P.  S.  168. 

102.  The  sureties  on  a  tax  collector's 
bond  are  liable  for  school  taxes  collected 
by  him,  although  the  school  directors  did 
not  deliver  to  the  collector  their  warrant 
with  the  tax  duplicate  of  the  year,  as 
provided  by  the  act  25  June  1885 
(Brightly's  Purdon  1993).  Comm'tk  v. 
StamMugh,  164  P.  S.  437. 

103.  A  tax  collector  who  has  received 
a  duplicate  for  school  taxes  under  the  act 
25  June  1885  (Brightly's  Purdon  1993),  is 
liable  for  the  whole  amount  of  the  dupli- 
cate remaining  unpaid  and  unexonerated 
after  three  months  from  the  time  the 
collector  receives  the  corrected  duplicate 
as  provided  by  the  act  15  April  1834,  sec 
49  (Brightly's  Purdon  1992).  Comm'th 
V.  Stamhaugh,  164  P.  S.  437. 

104.  The  sureties  of  a  school  tax  col- 
lector who  received  a  tax  duplicate  with 
a  classified  levy,  under  the  act  of  18 
March  1875,  and  whose  duplicates  were 
subsequently  reformed,  on  that  act  being 
declared  unconstitutional,  were  thereby 
discharged  from  liability  on  their  bond. 
Scranton  School  District  v.  McNamara,  1 
Lack.  Jut.  153;  s.  c.  2  Lack.  Jur.  69;  4 
Del.  439;  2  Lack.  Jur.  68,  68, 186. 

105.  In  an  action  against  the  surety  of 
a  collector  of  school  taxes,  the  defendant 
is  entitled  to  have  the  moneys  received 
and  paid  by  the  officer  during  the  year 
he  was  surety,  appropriated  to  his  relief; 
and  this,  although  it  may  appear  that  the 
officer  was  a  defaulter  for  several  preced- 
ing years.  Peach  Bottom  School  District 
V.  Swagert,  2  York  9. 

COMPENSATIOir. 

See  Agenct,  IX. :  Arbitkatiox  :  Attob- 
NEYS :  Auditors  :  Constablks  :  Con- 
stitutional Law,  VIII.,  X. :  Equity, 
XVII.:  Justice  OF  THB Peace:  Office, 
X. :  Pbothonotaet,  HI. :  Trustees, 
VII. 

COMPETENCY  OF  WITKESSES. 
See  Evidence,  XXXVII.,  XXVIL 
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COMPOSITIONS    WITH    CREDIT- 
ORS. 

See  Debtob  and  Cbeditob,  VII. 

COMPOUNDING  CRIMES. 

See  CoxTRACT,  VIII. 

3-  An  agreement  not  to  arrest  and 
proeecate  an  embezzler  will  constitute  a 
defence  to  a  mortgage,  but  the  burden  ia 
on  the  mortgagor,  who  sets  up  such  a  de- 
fence, to  establish  it  by  competent  evidence. 
Saalfieid  v.  Manrow,  165  P.  8. 114;  revers- 
ing 8.  0. 13  C.  C.  497.  As  to  compromise 
onder  act  31  March  1860,  sec.  9  (BrightlT's 
Purdon  547),  see  case  in  lower  court. 

COMPROMISE. 

See  ATTOsmETs :  Debtor  and  Cbed- 
itob, V. 


COMPUTATION  OF  TIME. 

See  Time. 

CONCLUSIVENESS  OF  JUDG- 
MENT. 

See  Jtjdqbhent,  VI. 

CONDITION. 

See  Abbitration:  Beneficial  Socib- 
TiBs:  Contbact:  Devise:  Fobpeit- 
ttbe:  Leoact:  Eailboads:  Sale: 
Vkndob  and  Pubchaseb. 

1.  Where  an  ordinance  provides  that 
it  shall  not  go  into  effect  until  accepted 
by  the  proper  officials,  the  conditions  of 
the  ordinance  are  conditions  precedent, 
and  the  ordinance  cannot  become  effec- 
tive until  the  conditions  are  performed 
in  their  entirety.  No  amount  of  hard- 
ship or  impossibility  or  illegality  will 
avoid  the  bar  of  a  condition  precedent 
unperformed.  Allegheny  v.  MiUviBe, 
Etna  &  Sharpsburg  Street  By.  Co.,  169 
P.  S.  411. 
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CONDITIONAL  LIMITATIONS. 
See  Devise,  VII. 

CONFESSIONS. 

See  Evidence,  XXIX. 

CONFIDENTIAL  RELATION. 

See  Equity,  XIV.  :  Fbaud:    Obphans' 
Coubt,  III. :  Wills,  V.  (d). 

CONFLICT  OF  LAWS. 

See  Jueisdiction. 

I.  Extra-territorial  effect  of  laws. 

n.  Of  the  lex  loci  contractus. 

III.  Of  the  lex  loci  rei  sitae. 

IV.  Of  the  lex  domicilii. 
VI.  Notes  and  bills. 

VII.   Bankruptcy  and  insolvency. 
Vin.   Marriage  and  divorce. 
IX.  Wills  and  administrations. 

I.  Extra-territorial  effect  of  laws. 

1.  Upon  a  sale  in  this  state  under  exe- 
cution of  the  assets  of  a  New  Jersey  cor^ 
poration,  the  New  Jersey  statute  giving 
prior  lien  to  wages  will  not  be  enforced. 
Baker  v.  United  States  Fruit  Co.,  7  C.  C. 
309. 

2.  A  chattel  mortgage  which  is  good  in 
New  York  will  not  be  enforced  against 
the  chattels  after  they  have  been  removed 
to  this  state  and  purchased  by  an  inno- 
cent third  party.  Armitage  v.  SpaAn,  4 
Dist  Rep.  270. 

n.  Of  the  lex  lod  contractus. 

3.  In  a  suit  upon  a  note  executed  in 
another  state  the  rate  of  interest  is  reg- 
ulated by  the  statutes  of  that  state. 
Sprowls  V.  McCloud,  5  Cent  463 ;  Clark 
V.  Searight,  136  P.  S.  173. 

4.  In  an  action  in  this  state  upon  a 
contract  made  in  New  Jersey,  if  the  stat- 
ute of  limitations  of  New  Jersey  differ 
from  the  Pennsylvania  statute,  it  will  be 
disregarded  by  the  Pennsylvania  courts ; 
on  the  other  hand,  a  statute  regulating 
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procedure  will  be  applied  by  the  Pennsyl- 
vania court  as  a  part  of  the  contract  of 
the  parties.  Seagrove  Building  &  Loan 
Aas'n  V.  Stockton,  148  P.  S.  146 ;  affirming 
8.  c.  9  C.  C.  693. 

5.  A  bond  given  by  a  married  woman, 
signed  in  Pennsylvania  prior  to  the  act 
3  June  1887  and  delivered  in  Delaware 
accompanying  a  purchase-money  mort- 
gage of  real  estate  situate  in  Delaware 
and  purchased  by  the  married  woman, 
being  valid  in  that  state  as  a  personal 
obligation,  will  be  enforced  against  her 
in  Pennsylvania;  the  contract  is  gov- 
erned by  the  place  of  delivery.  Baum  v. 
Birchall,  150  P.  S.  164 ;  reversing  s.  c.  11 
C.  C.  222. 

6.  Where  a  married  woman  living  in 
Maryland  bought  certain  goods  at  a 
sheriff's  sale  of  her  husband's  property, 
and  gave  a  note  signed  by  herself,  her 
husband  and  two  siireties,  and  the  note 
was  subsequently  paid  by  the  wife  and 
the  sureties,  and  the  husband  coming  to 
Pennsylvania,  the  property  was  again 
sold  as  his  property  and  the  wife  brought 
an  action  for  damages ;  it  was  held,  that 
evidence  was  admissible  on  behalf  of  the 
plaintiff,  that  under  the  law  of  Maryland, 
a  married  woman's  note,  to  be  binding 
upon  her,  must  be  signed  by  her  husband. 
BoUinger  v.  OaOagher,  163  P.  S.  245.  See 
8.  0. 170  P.  S.  84. 

7.  The  orphans*  court  will  not  order  the 
sale  of  the  separate  estate  in  Pennsylva- 
nia of  a  deceased  married  woman  who  died 
domiciled  in  Virginia,  for  the  payment  of 
a  debt  contracted  in  Virginia  by  indorse- 
ment of  her  husband's  note;  and  this, 
though  a  remedy  in  rem  against  her  estate 
is  given  by  the  Virginia  act  of  4  April 
1877.     Whitehuraes  Estate,  7  C.  C.  12. 

0.  Where  the  bonds  of  a  corporation, 
having  coupons  attached,  and  the  mort- 
gage to  secure  payment,  were  made  and 
executed  in  the  state  of  New  Jersey,  and 
related  to  property  entirely  within  that 
state ;  it  was  hdd,  that  they  were  to  be 
interpreted  as  a  New  Jersey  contract,  and 
this,  though  the  coupons  were  payable  in 
New  York ;  in  an  action  on  such  coupons 


in  our  courts,  the  law  of  New  Jersey  re- 
quiring first  a  foreclosure  sale  of  the 
mortgaged  premises  will  be  allowed  as  a 
defence.  Newman  v.  Brigantine  Beaeh 
B.  B.  Co.,  15  C.  C.  625. 

9.  Matters  connected  with  the  per- 
formance of  a  contract  are  governed  by 
the  law  prevailing  at  the  place  of  per- 
formance ;  where  a  contract  for  the  loan 
of  money  to  a  person  about  to  embark  in 
business  was  made  in  consideration  of  a 
share  of  the  profits,  and  executed  in  Pemi- 
sylvania,  but  the  business  was  to  be  con- 
ducted in  New  York;  it  was  Jield,  that 
the  question  whether  there  was  a  liability 
as  partners  as  to  third'  persons  was  to  be 
determined  by  the  law  of  New  York. 
Waveriy  Nat.  Bank  v.  Hall,  150  P.  S. 
466. 

10.  Where  no  place  is  designated  by 
the  contract,  the  place  of  sale  is  the  point 
at  which  the  goods  are  set  apart  and  de- 
livered to  the  purchaser  or  to  a  common 
carrier,  who  for  the  purpose  of  delivery 
represents  him;  where  a  resident  of 
Maryland,  being  in  Pennsylvania,  sold 
goods  then  in  Maryland  to  a  resident  of 
Pennsylvania,  and  subsequently  the  terms 
of  sale  were  modified  in  letters  written 
from  their  respective  states ;  it  was  hM, 
that  the  contract  was  a  Maryland  con- 
tract and  was  governed  by  the  laws  of 
that  state,  that  a  sale  to  one  who  knows 
himself  to  be  insolvent  passes  no  title. 
Perlman  v.  Sartoriua,  162  P.  S.  320. 

U.  Where  the  travelling  salesman  of  a 
Baltimore  house  offered  tobacco  for  sale 
by  sample  to  a  resident  of  this  state,  and 
the  latter  offered  a  lower  price,  which  the 
agent  telegraphed  to  his  principal,  who 
authorized  him  in  answer  to  close  the  bar- 
gain at  the  terms  offered;  it  was  field, 
that  the  contract  was  not  a  Maryland 
contract  and  was  not  governed  by  the  law 
of  that  state,  that  a  sale  to  one  who  knows 
himself  to  be  insolvent  passes  no  title. 
Penninghaus  v.  Jacobs,  12  Lano.  203. 
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m.  Of  the  lex  lod  rei  sits. 

12.  A  decree  of  sale  under  foreclosure 
proceedings  in  the  state  of  New  York 
passes  no  title  to  property  in  Pennsyl- 
vania. Pittsburgh  &  State  Line  Railroad 
Co  J  8  Appeal,  4  Cent.  107 ;  affirming  Roth»- 
dtild  V.  Rochester  &  Pittsburgh  Railroad 
Co.,  1  C.  C.  620. 

13.  The  statute  of  New  Jersey  23 
March  1881,  providing  that  to  collect  a 
debt  secured  by  bond  and  mortgage  a 
creditor  must  first  foreclose  the  mortgage 
and  sell  the  mortgi^ed  premises,  and  then 
if  there  be  any  deficiency,  he  may  sue 
upon  the  bond  provided  his  suit  be  com- 
menced within  six  months  from  the  sale 
of  the  mortgaged  premises,  and  if  he  re- 
cover judgment  in  such  suit  for  the  bal- 
ance of  the  debt,  the  judgment  debtor 
may  redeem  the  property,  provided  his 
suit  for  redemption  is  brought  within  six 
months  after  the  entry  of  tiie  judgment 
for  tiie  balance  of  the  debt,  is  a  bar  to  a 
suit  on  the  bond  in  this  state  more  than 
six  months  from  the  date  of  the  sale  of 
the  mortgaged  premises.  Seagrove  Budd- 
ing A  Loan  Ast^n  v.  Stockton,  148  P.  S. 
146 ;  affirming  s.  c.  9  C.  C.  593. 

14.  A  purchase-money  mortgage  of  real 
estate  situate  in  Delaware  is  governed  by 
the  lex  rei  aUcR.  Baum  v.  BirchaU,  150 
P.  S.  164. 

15.  Where  a  person  is  injured  in  New 
Jersey  and  he  subsequently  dies  of  his 
injuries  in  this  state,  no  action  can  be 
brought  for  his  death  in  this  state  \mless 
there  was  a  negligent  act  or  omission  here 
■which  was  directly  responsible  for  the  in- 
jury received  in  New  Jersey.  Derr  v. 
Z^ehigh  Valley  R.  R.  Co.,  158  P.  S.  366. 

IV.  Of  the  lex  domicilii. 

X6.  That  the  validity  of  a  transfer  of 
personal  property  is  to  be  determined  by 
the  lav  of  the  domicil,  is  subject  to  the 
po"wer  of  the  state  to  provide  otherwise 
as  to  any  property  having  an  actual  or 
legal  situs  within  its  borders.  Loftua  v. 
Farmer^  &  Mechanic^  Nat.  Bank,  133  P. 


S.  97;  8.  c.  26  W.  N.  C.  469;  a£arming 
s.  0.  46  L.  I.  46. 

17.  Where,  under  a  benefit  certificate 
issued  under  the  laws  of  Illinois,  the 
benefits  were  to  be  paid  to  the  devisees  of 
the  member,  or  if  no  will,  then  to  his 
heirs  at  law,  and  a  member  died  without 
children  and  left  a  Avill  by  which  he 
appointed  an  executor  but  made  no 
specific  bequest  of  the  benefits;  it  was 
hdd,  that  the  executor  was  not  a  devisee 
within  the  meaning  of  the  certificate,  but 
that  the  fund  was  properly  distributable 
under  the  intestate  laws  of  the  state  of 
Pennsylvania,  which  was  the  testator's 
domicil.  Northwestern  Masonic  Aid  As^n 
V.  Jones,  154  P.  S.  99. 

la  Upon  a  habeas  corpus  by  a  father 
to  secure  the  custody  of  a  child,  where 
the  wife  filed  an  answer  averring  that  the 
relator  was  not  a  fit  person  to  have 
the  custody  of  the  child,  and  it  was  not 
denied  that  both  the  parties  had  pre- 
viously been  domiciled  in  New  Jersey, 
and  that  the  relator  continued  to  reside 
there,  and  that  imder  the  laws  of  that 
state  he  was  the  natural  guardian  of 
the  child ;  it  was  held,  that  no  considera- 
tion of  comity  justified  the  court  in 
awarding  the  child  to  the  relator  with- 
out inqturing  as  to  his  fitness  to  have 
its  custody.  Comm'th  v.  Sage,  160  P.  S. 
399;  reversing  s.  o.  2  Dist.  Bep.  663. 

VI.  Notes  and  bills. 

19.  A  promissory  note,  not  made  pay- 
able elsewhere,  is  payable  at  the  place 
where  it  was  made,  and  bears  interest 
according  to  the  law  of  the  latter  place. 
Clark  V.  Searight,  136  P.  S.  173;  Sprowls 
V.  McCloud,  6  Cent  463. 

Vn.  Bankruptcy  and  insolvency. 

20.  An  insolvent  corporation  may  pre- 
fer a  creditor  by  a  confession  of  judgment, 
and  where  no  such  disability  is  imposed 
upon  a  foreign  corporation  by  its  charter, 
the  prohibition  of  such  a  preference  by  a 
general  enactment  of  the  state  where  the 
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corporation  is  chartered  can  have  no  extra- 
territorial effect.  Fairpoint  Mfg.  Co.  v. 
Philadelphia  Optical  and  Watch  Co.,  161 
P.  S.  17. 

21.  A  foreign  corporation  may  assign 
its  property  in  this  state  for  the  benefit 
of  creditors,  although  an  act  of  the  state 
of  its  incorporation  forbids  such  an  assign- 
ment in  said  state.  Active  Workers  t. 
Sandys,  28  W.  N.  C.  321. 

22.  The  appointment  of  a  receiver  in 
another  state  will  not  be  recognized  in 
this  state,  where  his  claims  come  in  con- 
tact with  those  of  citizens  of  this  state 
or  of  citizens  of  other  states,  having  the 

right  to  sue  in  this  state.     Clark  Co.  v. 

Toby  VcUley  Supply  Co.,  14  C.  C.  344. 

23.  A  writ  of  foreign  attachment  lies 
at  the  suit  of  a  salesman,  a  resident  of 
this  state,  against  a  foreign  corporation 
for  a  debt  due  him  by  the  corporation; 
and  this,  though  the  property  attached  be 
in  the  hands  of  receivers  appointed  by  the 
court  of  another  state  after  the  creation 
of  the  debt.  Our  courts  will  not  recognize 
the  claims  of  a  foreign  receiver  where 
such  claims  conflict  with  the  rights  of 
citizens  of  this  state.  Lett  v.  Thurber 
WliyUmd  Co.,  15  C.  C.  666}  s.  c.  4 
Northam.  335. 

24.  Where  receivers  had  been  appointed 
in  the  District  of  Columbia  for  an  insolvent 
Virginia  corporation ;  it  was  hdd,  that  the 
courts  of  this  state  would  not  give  such 
effect  to  the  appointment  as  would  en- 
able it  to  prevail  over  contemporaneous 
and  subsequent  attachment  executions  by 
Pennsylvania  creditors.  Smith  v.  Fidel- 
ity Building  Loan  and  Investment  As^n, 
4  Dist.  Rep.  317. 

Vin.  Marriage  and  divorce. 

25.  The  validity  of  a  marriage  is  to  be 
determined  by  the  law  of  the  place  where 
such  marriage  was  celebrated.  MouTs 
Estate,  1  York  185. 

26.  The  invalidity  of  the  marriage  of  a 
minor  in  Ohio  may  be  shown  by  its  stat- 
utes and  laws.  Eadey  v.  Comm'th,  11 
Atlan.  22L 


27.  The  marriage  of  a  minor  without 
the  consent  of  his  pai-ents  or  guardian 
being  void  in  England  where  it  was  cele- 
brated (under  the  act  26  George  2,  chap. 
II.),  the  husband  cannot  be  prosecuted 
for  adultery  in  subsequently  living  with 
another  woman  in  this  state.  Comm!th 
V.  Burton,  Vaux's  Dec.  83. 

28.  Where  a  husband  deserts  his  wife 
in  this  state  and  goes  to  another  state, 
the  courts  of  that  state  have  no  jurisdic- 
tion to  grant  a  divorce  on  his  petition 
while  she  is  still  domiciled  here.  Fyo<X» 
Estate,  135  P.  S.  522. 

29.  If  it  be  shown  that  the  respondent 
never  resided  in  this  state,  the  proceedings 
will  be  dismissed.  Bennett  v.  Bennett,  1 
Lack.  Jur.  453. 

30.  For  an  offence  committed  in  another 
state  our  courts  have  no  jurisdiction,  unless 
the  parties  were  once  domiciled  here,  and 
the  domicil  of  the  injured  party  continues 
here  still  or  has  been  regained ;  and  this, 
though  service  be  made  on  respondent 
while  temporarily  in  the  county.  This 
rule  does  not  apply,  however,  where  the 
divorce  is  sought  on  the  ground  that  the 
alleged  marriage  was  procured  by  fraud 
in  another  state  and  has  not  since  been 
confirmed;  in  such  cases  the  lex  fori, 
rather  than  the  lex  loci,  will  govern. 
Hines  v.  Hines,  10  C.  C.  74;  s.  c.  48  L.  L 
34.  See  an  interesting  comment  on,  and 
approval  of,  this  case  by  Arnold,  J.,  in  the 
Philadelphia  Times  of  20  January  1891. 

31.  Where  a  divorce  is  granted  in  a 
state  where  one  of  the  parties  is  domiciled, 
and  of  which  the  other  party  has  always 
been  a  non-resident  and  has  made  no  de- 
fence, the  decree  will  be  AeW  to  be  valid 
only  in  the  state  in  which  it  is  granted. 
Comm'th  V.  Steiger,  12  C.  C.  334. 

32.  A  decree  of  divorce  in  a  foreign 
jurisdiction  against  a  re.spondent  who 
resided  in  this  state,  and  upon  whom  no 
personal  service  was  had,  and  to  whom 
no  notice  was  given  other  than  by  publi- 
cation, has  no  effect  in  this  state,  and 
will  not  bar  an  order  on  the  libellant 
for  the  support  of  the  respondent  liere. 
Comm'th  v.  Shuler,  2  Dist  Bep.  652. 
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3a  As  to  the  validity  of  a  foreign 
divorce,  see  note  to  Gregory  v.  Gregory,  3 
Atlan.  282. 


IZ.  Wills  and  administratioiis. 

34.  An  original  foreign  will  is  entitled 
to  probate  here,  where  the  testator's  lands 
lie  here,  and  the  personalty  has  been  ad- 
ministered at  the  domiciL  Butler' a  Estate, 
37  P.  L.  J.  122. 

35.  If  a  will  has  been  probated  and 
deposited  in  a  foreign  court,  a  copy  may 
be  admitted  to  probate  here  on  due  proof 
of  the  execution  of  the  original.  McDmi- 
old's  Estate,  130  P.  S.  480 ;  affirming  s.  c. 
36  P.  L.  J.  324. 

36.  If  the  will  of  a  married  woman  be 
executed  in  conformity  to  the  laws  of 
this  state,  it  will  pass  title  to  realty  sit- 
uated in  this  state ;  -  and  this,  though 
such  will  be  void  by  the  law  of  her 
domicil.  Martin's  Estate,  11  C.  C.  246; 
«.  c.  30  W.  N.  C.  461. 

37.  Where  a  will  waa  duly  executed 
by  a  resident  of  New  York  and  aw;ord- 
ing  to  the  laws  of  both  New  York  and 
this  state;  it  was  hdd,  that  it  could  be 
admitted  to  probate  first  in  this  state, 
where  the  principal  part  of  the  estate 
was  in  this  state  at  the  time  of  the  death 
of  the  decedent.  Brown's  Estate,  13  G.  C. 
289. 

3a  The  law  of  the  domicil  governs 
the  distribution  of  personalty.  Wisler's 
Estate,  6  Montg.  159. 

39.  Upon  the  distribution  of  a  fund 
laised  here  under  ancillary  letters,  the 
orphans'  court  will  not  pass  upon  a  ques- 
tion as  to  what  is  the  law  of  the  domicil, 
bat  will  direct  the  fund  to  be  paid  to  the 
administrator  cum  testamiefUo  annexe  at 
tiie  domicil.  Buebsam's  Estate,  26  W.  N. 
C.  311. 

40l  The  court  of  ancillary  jurisdiction 
will  not  remit  the  surplusage  of  personal 
estate  to  the  domiciliary  jurisdiction  for 
distribution  where  there  are  parties  en- 
titled to  share  in  such  property  claiming 
distHbution  in  the  ancillary  jurisdiction 


and  there  are  no  domiciliary  creditors. 
Wales's  Estate,  161  P.  S.  218. 

41.  Where  a  decedent  was  a  native  of 
Germany,  but  lived  in  England  for  four- 
teen years  and  there  abandoned  his  wife 
and  left  England  for  this  country ;  it  was 
held,  upon  a  distribution  of  his  estate, 
that  his  domicil  of  choice  having  been 
abandoned,  his  domicil  of  origin  waa  re- 
sumed by  operation  of  law,  and  as  his 
relatives  in  Germany  had  asked  for  the 
distribution  of  his  estate  in  this  jurisdic- 
tion, the  estate  would  be  distributed  in 
accordance  with  the  laws  of  this  state. 
Bremm^s  Estate,  13  C.  C.  177;  s.  c.  32 
W.  N.  C.  135. 

42.  A  court  of  ancillary  jurisdiction 
may,  in  its  discretion,  award  the  payment 
to  a  resident  legatee  before  ordering  the 
remission  of  the  balance  to  the  jvirisdic- 
tion  of  the  testator's  domicil,  but  it  will 
not  do  so  where  questions  exist  which 
can  only  properly  be  determined  under 
the  law  of  the  latter  jurisdiction.  Har- 
lan's Estate,  16  C.  C.  51. 

43.  Where  an  executor  took  out  an- 
cillary letters  here,  where  he  sold  real 
and  personal  property  for  which  he  ac- 
counted in  the  court  of  the  domicil,  and 
a  legatee  who  had  demanded  his  legacy 
from  the  executor  of  the  domicil  and 
had  brought  suit  for  it  filed  a  petition 
here  after  the  lapse  of  ten  years  to  com- 
pel the  filing  of  an  ancillary  account;  it 
was  held,  that  the  executor  was  warranted 
in  presuming  that  the  legatee  had,  by 
acquiescence,  dispensed  with  the  filing  of 
an  ancillary  account,  and  that  it  there- 
fore would  be  inequitable  to  order  the 
filing  of  such  an  account  Harlan's  Es- 
tate, 16  C.  C.  51. 

44.  Where  money  is  received  for  dam- 
ages to  land  or  from  the  sale  of  land  in 
New  Jersey  by  the  guardian  of  a  minor 
sinc«  deceased,  it  will  be  remitted  to  the 
guardian  of  the  intestate  minor  in  New 
Jersey  to  be  distributed  according  to  the 
law  of  that  state.  Hoitgh's  Estate,  3  Dist. 
Rep.  187. 

45.  Where  there  are  domestic  creditors, 
the  executors  of  a  mortgagee  who  was 
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domiciled  in  another  state  at  the  time 
of  his  death  may  be  required  to  account 
in  this  state  for  the  proceeds  of  a  mort> 
gage  foreclosed  by  process  in  this  state ; 
such  a  foreign  executor  cannot  escape 
liability  to  so  account  by  proceeding  in 
the  name  of  a  merely  nominal  assignee. 
Myrick  v.  Hutchinson,  6  Kulp  293. 

46.  A  "lease  and  demise"  of  all  the 
anthracite  coal  in  and  upon  and  under 
certain  land  which  the  party  of  the  sec- 
ond part  can  take  from  the  same  within 
and  during  the  term  of  twenty-five  years 
with  the  usual  clauses  as  to  minimum, 
etc.,  amounts  to  a  sale  of  the  coal  in 
place  and  not  to  a  mere  license  to  take 
the  coal,  and  after  the  death  of  the 
grantor  the  royalties  accruing  are  dis- 
tributable as  personalty,  the  shaire  of  a 
daughter  who  died  after  her  father  being 
distributable  to  her  husband  and  children 
according  to  the  law  of  the  state  in  which 
she  was  domiciled.  Hancoclc'a  Estate,  7 
Kulp  36. 

47.  Where  letters  of  administration 
were  taken  out  in  this  state  in  the  forum 
where  the  assets  were  found,  but  the 
domicil  was  in  another  state,  and  the 
next  of  kin  and  sole  heir  resided  in 
the  said  forum,  and  the  only  known  cred- 
itor presented  his  claim  there,  although 
he  resided  at  the  decedent's  domicil;  it 
was  hdd,  that  it  was  not  necessary  for 
the  administrator  to  remit  the  balance  in 
his  hands  to  an  administrator  to  be  ap- 
pointed at  the  decedent's  domicil,  for  dis- 
tribution.    Weaver's  Estate,  12  Lane.  67. 

48.  A  Pennsylvania  debtor  may  make 
payment  to  a  foreign  administrator  so 
long  as  there  are  no  Pennsylvania  credit- 
ors ;  and  this,  though  the  debt  be  secured 
by  mortgage  on  lands  in  this  state.  Col- 
hum  V.  Wells,  1  Lack.  Jur.  106. 

49.  Where  the  proceeds  of  land  in  New 
Jersey  ai-e  awarded  for  distribution  to  a 
guardian  in  New  Jersey,  the  latter  will 
not  be  required  by  the  orphans'  court  in 
this  state  to  enter  security  for  the  faith- 
ful performance  of  his  duty.  Hough's 
Estate,  3  Dist.  Rep.  187. 

50.  Where  real  estate  has  been  sold  by 


executors  in  another  state  and  adminis- 
tration raised  there,  the  deci-ee  of  the 
foreign  court  as  to  compensation  due  the 
executors  in  connection  with  the  sale  is 
conclusive  here.  StockJiam's  Estate,  7  C. 
C.  321 ;  s.  c.  46  L.  I.  281. 

51.  An  assignment  by  a  New  York  ex- 
ecutrix of  a  claim  of  her  testator  against 
a  party  domiciled  in  New  York  will  be 
recognized  in  this  state  to  enable  the 
assignee  to  maintain  a  suit  here.  Elmer 
V.  HaU,  148  P.  S.  346. 

CONSIDERATION. 

See  CoxTBAOT:  Peomissoey  Notbs,  IL 

CONSOLIDATION  OF  ACTIONS. 

See  Practice,  VI. 

CONSPIRACY. 

See  Criminal  Law,  LI. ;  Tradbs- 
Unions. 

1.  If  a  sale  be  made  on  execution  imder 
an  agreement  that  the  plaintiff  should 
bid  in  the  property  at  any  price  and  sat- 
isfy the  judgment,  such  an  agreement  is 
binding,  and  a  subsequent  revival  of  the 
judgment  by  the  plaintiff  and  defendant 
with  intent  to  defraud  other  creditors,  is 
a  conspiracy  for  which  the  latter  may  re- 
cover. Morley  v.  Elsbree,  17  Atlan.  212 ; 
8.  0.  2  Mona.  281. 

2.  In  a  suit  by  one  judgment  creditor 
against  another,  alleging  a  conspiracy 
with  the  common  defendant  to  cheat  and 
defraud  the  plaintiff,  by  procuring  the 
revival  of  the  defendant's  judgment,  the 
plaintiff  may  show  that  the  latter  had 
been  paid  previous  to  its  revival.    Ibid. 

3.  In  case  for  conspiracy  against  three 
defendants,  if  it  be  shown  that  one,  as 
plaintiff's  agent  to  buy  hay  for  him, 
turned  it  over  to  his  co^iefendants, 
though  bought  with  plaintifPs  money, 
recovery  may  be  had  against  him  alone. 
Rundell  v.  Kalhfus,  125  P.  S.  123;  CoUins 
V.  Cronin,  117  Ibid.  35. 
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4.  In  an  action  for  a  conspiracy  to  de- 
fraud, it  is  error  for  the  court  to  call  the 
attention  of  the  jury  to  the  fact  that  if 
judgment  be  given  for  the  plaintiff,  the 
defendants  will  not  be  entitled  to  the 
exemption,  and  will  be  liable  to  arrest. 
So,  it  is  error  to  charge  that  before  find- 
ing against  the  defendants,  the  jury 
ought  to  be  satisfied  of  their  guilt  by 
"clear  and  full  evidence,"  and  that  the 
circumstances  ought  to  be  such  as  are 
inconsistent  with  the  theory  of  inno- 
.cence;  and  this,  though  the  court  add 
that  the  jury  need  not  be  satisfied  beyond 
a  reasonable  doubt  Catasaxiqua  Mfg.  Co. 
V.  Hoj^ns,  141  P.  S.  30. 

s.  In  an  action  for  conspiracy  to  de- 
fraud, where  the  testimony  indicated 
fraud  by  one  of  the  defendants  and  con- 
duct on  the  part  of  the  others  that  tended 
to  aid  in  its  accomplishment ;  it  was  held, 
that  the  question  of  intent  was  for  the 
jury,  and  it  was  error  to  direct  a  verdict 
for  the  defendants.  Percival  v.  Harres, 
142  P.  S.  369. 

6.  In  an  action  by  a  creditor  against 
his  debtor  and  tmother  person  to  whom 
the  debtor  has  confessed  judgment,  to  re- 
cover dami^s  for  the  loss  of  the  debt 
caused  by  an  alleged  conspiracy  between 
the  defendants,  the  case  will  be  with- 
drawn from  the  jury  unless  the  evidence 
of  collusion  does  more  than  merely  raise 
a  suspicion.  Merchants'  &  Manufacturer^ 
2fat.  Bank  of  Pittsburgh  v.  JHnker,  168  P. 
8.17. 

7.  Where  it  appeared  that  workmen 
engaged  in  the  building  trade  had  entered 
into  a  lawful  combination  to  advance 
wagfis  by  reducing  the  hours  of  labor, 
and  the  defendants  were  members  of 
an  association  of  employers  who  agreed 
among  themselves  that  they  would  not 
sell  material  to  contractors  who  conceded 
the  advance,  and  who  induced  other 
dealers  not  to  furnish  such  material;  it 
was  held,  that  the  defendants  were  not 
liable  in  damages  to  a  person  in  the  same 
business  who  aided  the  strike  by  selling 
materials  to  the  strikers  and  contractors, 
and  who,  by  reason  of  the  combination. 


was  not  able  to  procure  all  of  the  mate- 
rial which  he  desired.  It  was  not  de- 
cided whether  the  acts  8  May  1869,  14 
June  1872,  20  April  1876  and  16  June 
1891  (Brightly's  Purdon  2017,  2019)  are 
void  because  they  embrace  only  a  partic- 
ular class  of  citizens.  Cote  v.  Murphy, 
169  P.  S.  420;  Buchanan  v.  Kerr,  169 
P.  S.  433. 

CONSTABLES. 

I.  Election  of  constables. 

II.  Deputy  constables. 

III.  Constables'  bonds, 

rv.  Duties  of  constables. 

V.  Powers. 

VI.  Responsibilities. 

YII.  Actions  against  constables. 

VIII.  Compensation. 

I.  Election  of  constables. 

1.  The  act  of  4  May  1889  (Brightly's 
Purdon  373),  providing  for  the  election 
of  constables  in  wards  of  cities  of  the 
second  and  third  classes,  is  not  in  con- 
flict with  article  III.,  sec.  7,  of  the  con- 
stitution. A  constable  is  not  strictly  a 
township  or  ward  officer  within  the  mean- 
ing of  that  section,  and  his  election  is 
capable  of  classification.  Reading's  Con- 
stables, 8  C.  C.  101. 

2.  The  terms  of  constables  in  Phila- 
delphia remain  at  five  years,  notwith- 
standing the  act  14  February  1889 
(Brightly's  Purdon  373).  Bart's  Peti- 
tion, 8  C.  C.  64. 

3.  A  borough  may  elect  both  a  con- 
stable and  a  high  constable.  The  latter 
is  not  bound  to  execute  a  warrant  issued 
by  a  justice,  but  he  is  the  executive  offi- 
cer of  the  burgess  and  town  council  to 
serve  their  notices  and  execute  legal  man- 
dates.     Comm'th  v.  Schaffer,  7  C.  C.  24. 

4.  Since  the  passage  of  the  act  14 
February  1889  (Brightly's  Purdon  373) 
the  term  of  a  borough  constable  is  for 
three  years ;  under  that  act  the  voters  of 
each  ward  in  a  borough  should  elect  their 
own  constable.  Womer's  Bond,  2  Dist. 
Rep.  670. 
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5.  The  high  constable  provided  by  the 
act  10  May  1878  (Brightly's  Purdon  238) 
for  boroughs  divided  into  wards  is  a 
constable  within  the  meaning  of  the  act 
14  Febmary  1889  (Brightly's  Purdon 
373),  and  must  be  elected  for  three  years. 
Comm'th  v.  Atticks,  16  C.  C.  147. 

6.  The  act  of  14  February  1889 
(Brightly's  Purdon  373),  providing  for 
the  election  of  constables  for  three  years, 
applied  to  the  election  on  the  3d  Febru- 
ary of  the  current  month;  and  this, 
though  ten  days'  notice  could  not  be 
given  of  the  election.  Constables  Case,  7 
C.  C.  660 ;  s.  c.  25  W.  N.  C.  655 ;  WeikePs 
Bond,  8  C.  C.  121 ;  contra,  Tallon^s  Bond, 
7  C.  C.  636;  Hunsinger's  Case,  8  Ibid. 
173;  Constable^  Bonds,  Ibid.  282. 

7.  Where,  under  the  act  14  February 
1889  (Brightly's  Purdon  373),  a  person 
was  elected  to  the  office  of  constable  on 
February  17,  1889 ;  it  was  Tidd,  that  he 
held  his  office  for  three  years.  Burrell 
Township  Constable,  11  C.  C.  436. 

8.  The  act  14  February  1889  (Brightly's 
Purdon  373),  authorizing  the  election  of 
constables  for  three  years,  was  held  to 
apply  for  the  first  time  to  constables 
elected  in  1890.  Comm'th  v.  Erdman,  11 
C.  C.  286.  See  Oreen  Township  Con- 
stables,  11  C.  C.  287. 

9.  Under  the  act  14  February  1889 
(Brightly's  Purdon  373),  providing  for 
the  triennial  election  of  constables,  such 
triennial  election  began  with  the  Febru- 
lary  election  of  1890;  an  election  at  a 
different  year  and  triennially  thereafter 
is  void.    English's  Case,  16  C.  C.  129. 

la  A  person  appointed  under  the  act 
16  April  1834  (Brightly's  Purdon  373) 
to  fill  a  vacancy  in  the  office  of  constable, 
will  hold  the  office  only  imtil  the  quali- 
fied voters  at  the  next  annual  election 
shall  elect  a  constable ;  and  this,  though 
it  may  be  less  than  three  years  after  the 
first  incumbent's  election  under  the  act 
14  February  1889  (Brightly's  Purdon 
373).    Rudy's  Case,  9  C.  C.  467. 

11.  Under  the  act  14  February  1889 
(Brightly's  Purdon  373),  constables  are 
to  be  elected  for  a  term  of  three  years  at 


the  next  annual  election  after  the  happen- 
ing of  a  vacancy.  Green  Township  Con- 
stables, 11  C.  C.  287 ;  In  re  Davis,  7  Kulp 
355 ;  Dauphin  Borough  Constable,  4  Dist. 
Kep.  35 ;  contra,  Tyson's  Case,  13  C.  C.  212; 
Sadsbury's  Constable,  3  Dist.  Rep.  689. 

12.  Under  the  acts  16  April  1834,  sec 
109,  and  14  February  1889  (Brightly's 
Purdon  373),  where  a  vacancy  occurs  in 
the  office  of  constable,  an  appointment  to 
fill  the  vacancy  should  be  for  the  balance 
of  the  year,  and  at  the  n^xt  annual  elec- 
tion a  constable  should  be  elected  for  three 
years.     Carr'a  Case,  1  Dist.  Rep.  262. 

13.  Under  the  act  14  February  1889 
(Brightly's  Purdon  373),  elections  for 
constables  are  to  be  held  but  once  in  three 
years,  and  where  a  vacancy  occurs,  an 
appointment  must  be  made  by  the  court 
for  the  unexpired  term.  Tyson's  Case, 
13  C.  C.  212 ;  Sadsbury's  Constable,  3  Dist, 
Rep.  689j  contra,  Ch-een  Township  Con- 
stables, 11  C.  C.  287 :  In  re  Davis,  7  Kulp 
355  ;  Dauphin  Borough  Constable,  4  Dist. 
Rep.  35. 

14.  The  act  14  February  1889 
(Brightly's  Purdon  373)  discloses  a  clear 
intent  that  constables  shall  be  elected 
every  three  years  and  not  oftener;  it 
repeals  so  much  of  the  act  of  15  April 
1834,  sec.  100  (P.  L.  566),  as  provides  that 
the  appointee  to  fill  a  vacancy  in  the  office 
of  constable  shall  hold  only  until  th& 
next  annual  election.  Beaver  Falls  Elec- 
tion, 14  C.  C.  289. 

15.  Under  the  act  14  February  1889- 
(Brightly's  Purdon  373),  where  a  con- 
stable is  appointed  to  fill  a  vacancy,  he 
holds  until  the  next  triennial  election^ 
and  until  the  person  then  elected  shall 
qualify.    English's  Caae,  16  G.  0. 129. 

n.  Deputy  constables. 

16.  The  appointment  of  a  deputy  con- 
stable  will  not  be  approved  by  the  court 
unless  the  constable,  because  of  personal 
disability,  or  of  the  volume  of  his  busi' 
ness,  is  unable  to  perform  the  duties  of 
his  office.  Smith's  Petition,  4  Dist  Rep, 
217. 
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17.  In  Philadelphia,  constables  con- 
nected with  ma^strates'  offices  are  se- 
lected by  the  magistrates ;  such  constables 
can  in  no  event  apply  to  the  court  for  the 
appointment  of  deputies  to  act  for  them 
before  the  ms^strates.  Smith's  Petition, 
4  Dist.  Eep.  217. 

la  A  deputy  constable  appointed  as  a 
township  policeman,  under  the  act  9  May 
1889  (Brightly's  Purdon  374),  is  not  an 
officer  of  the  commonwealth  within  the 
provisions  of  the  act  31  March  1860,  sec. 
12  (Brightly's  Purdon  503),  providing  a 
penalty  for  the  crime  of  extortion,  but 
such  an  of&cer  may  be  convicted  of  extor- 
tion at  common  law  if  the  evidence  justi- 
fies it  Comm'th  v.  Savlabury,  152  P.  S. 
554. 

19.  Deputy  constables  appointed  under 
the  act  of  9  May  1889  (Brightly's  Purdon 
374),  upon  petition  of  citizens,  have  no 
claim  upon  the  county  for  compensation. 
Cwoleifa  Case,  5  Kulp  455. 

m.  Constables'  bonds. 

20.  In  an  action  on  a  constable's  bond 
for  his  neglect  to  appraise  or  sell  goods 
upon  which  he  had  levied;  it  was  hdd, 
that  parol  evidence  was  admissible  to 
explain  the  return  of  the  constable  which 
was  unintelligible  without  such  proof. 
Cmnm'th  v.  Rooney,  167  P.  S.  244. 

ZL  The  sureties  of  a  constable  are  lia- 
ble for  his  default  as  collector  of  taxes 
where  he  accepts  the  duplicate  under  the 
act  of  8  May  1864  (Brightly's  Purdon 
337).  Comm'th  v.  Compton,  7  C.  C.  262 ; 
Marion  School  District  v.  Donahue,  Ibid. 
264. 

22.  A  high  constable  of  a  borough  is 
not  a  court  or  county  officer,  and  the 
quarter  sessions  has  no  jurisdiction  to 
approve  his  bond  unless  the  charter  of 
the  borough  so  provides.  Doylestoum's 
High  Constable,  16  C.  C.  90. 

23.  Under  the  fee  bill  2  April  1868 
(Brightly's  Purdon  884)  the  clerk  of 
quarter  sessions*  is  entitled  to  a  fee  of 
twenty-five  cents  for  all  services  con- 
nected with  a  constable's  bond ;  he  is  not 


entitled  to  any  additional  fee  for  filing 
the  bond  or  the  oath  of  office.  Constable^ 
Bonds,  16  C.  C.  93. 

24.  The  jurisdiction  of  a  justice  to 
proceed  by  scire  facias  against  the  bail  of 
a  delinquent  constable  under  the  act  20 
March  1810,  sec.  19  (Brightly's  Purdon 
377),  was  not  taken  away  by  the  act  29 
March  1824,  sec.  3,  8  Sm.  302,  since  sup- 
plied by  the  act  16  April  1834,  sec.  112 
(Brightly's  Purdon  374).  Ream  v.  War- 
fel,  10  Lane.  17 ;  s.  c.  5  Del.  186. 

IV.  Duties  of  constables. 

25.  It  is  the  duty  of  constables  to  in- 
vestigate into  the  existence  of  public  evils^ 
and  to  make  return  thereof  to  court.  In 
re  Grand  Jury,  4  Northam.  374. 

V.  Powers. 

26.  A  constable's  levy  remains  a  lien 
for  twenty  days  after  the  date  of  the 
levy,  and  during  said  twenty  days  the 
constable  may  sell  without  an  alias  writ ; 
and  this,  though  the  return-day  of  the 
writ  have  passed.  Page  v.  Gardner,  11 
C.  C.  677. 

VI.  Responsibilities. 

27.  A  married  woman  may,  in  good 
faith,  lend  money  to  her  husband  for  the 
purchase  of  a  horse  to  be  used  in  her 
business;  a  seizure  of  the  horse  for  the 
husband's  debts  will  support  an  action  for 
trespass  against  the  constable.  Tibbins 
V.  Jones,  3  Cent  542. 

2a  In  an  action  by  a  married  woman 
against  a  constable  for  levying  on  her 
separate  estate  for  a  debt  of  her  hus- 
band's, her  petition  under  the  act  of  3 
April  1872  (Brightly's  Purdon  1301)  is 
evidence  in  her  behalf.  Bennethum  v. 
Long,  13  Atlan.  776. 

29.  In  trespass  by  a  wife  against  a 
constable  and  attaching  creditor  who 
have  sold  the  property  under  an  execu- 
tion, which  the  wife  claims  to  be  hers, 
she  is  required  to  establish  that  she 
paid  for  the  property  out  of  her  separate 
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estate.     Bollinger  v.  Gallagher,  144  P.  S. 
205. 

30.  In  an  action  against  a  constable 
for  levying  on  and  selling  plaintiff's 
property  under  a  judgment  against  his 
father,  evidence  of  fraudulent  transfers 
between  the  plaintiff's  father  and  mother 
is  inadmissible,  unless  there  be  an  offer 
to  show  that  the  plaintiff's  title  had  been 
obtained  by  such  a  transfer.  Bennethum 
V.  Long,  13  Atlan.  778. 

31.  In  a  suit  against  a  constable  for 
wrongful  levy  on  plaintiff's  property  evi- 
dence is  not  admissible  for  the  defendant, 
that  a  year  after  the  levy  the  defendant 
in  the  execution  (the  plaintifPs  father) 
claimed  compensation  as  owner  upon  a  fire 
policy.     Ibid. 

32.  It  is  the  duty  of  a  constable  to 
execute  a  writ  of  fieri  facias  without 
inquiring  whether  the  justice  had  juris- 
diction or  as  to  the  status  of  the  pro- 
ceedings; the  only  notice  a  constable  is 
bound  to  regard  is  one  proceeding  from 
the  authority  issuing  the  writ.  Where 
a  constable  sold  the  plaintiff's  goods 
under  a  judgment  and  execution,  after 
a  certiorari  had  been  issued  on  which  the 
judgment  and  execution  were  afterwards 
set  aside,  and  it  appeared  that  the  plain- 
tiff had  notified  the  constable,  but  had 
not  demanded  from  him  a  perusal  or 
copy  of  the  execution,  and  the  alderman 
had  told  the  constable  of  the  certiorari 
but  had  not  told  him  not  to  sell  nor  to 
recall  the  execution,  nor  issued  a  super- 
sedeas; it  was  held,  in  a  suit  against  the 
surety  on  the  constable's  official  bond, 
that  a  judgment  of  non-suit  was  properly 
entered.  Beam  v.  Warfel,  10  Lane.  17; 
8.  c.  5  Del.  186. 

33.  Where,  at  the  time  of  a  levy,  notice 
is  given  to  the  constable  that  the  title  to 
the  chattel  levied  on  is  not  in  the  defend- 
ant, but  in  the  claimant,  and  such  notice 
is  again  given  at  the  sale,  but  the  con- 
stable upon  receiving  an  indemnifying 
bond  proceeds  to  sell,  both  he  and  the 
plaintiff  are  liable  in  an  action  of  trespass 
by  the  owner  of  the  property.  Davis  v. 
Turner,  7  Kulp  85. 


34.  In  an  action  against  a  constable  to 
recover  damages  for  attaching  goods  of 
the  plaintiff  under  an  attachment  against 
her  son-in-law ;  it  was  held,  that  the  con- 
stable was  bound  to  obey  the  exigency  of 
his  writ,  and  that  he  was  not  bound  to 
inquire  into  the  regularity  of  the  proceed- 
ings on  which  it  was  based ;  and  it  was 
further  held,  that  the  fact  that  the  goods 
were  household  goods  and  had  just  been 
removed  from  the  son-in-law's  house  was 
prima  facie  evidence  that  they  were  his 
property,  and  warranted  the  constable  in 
attaching  them  as  such.  Malone  v.  StetO' 
art,  6  Del.  14. 

35.  In  an  action  against  a  constable  for 
levying  on  personal  property  which  the 
plaintiff  claims  to  have  purchased  at  a 
previous  sheriff's  sale,  neither  the  plain- 
tiff nor  the  sheriff  are  competent  wit- 
nesses to  show  by  parol  that  the  property 
was  sold  at  the  sheriffs  sale,  where  neither 
the  levy  nor  the  return  of  sale  included 
the  property  in  question.  Heiribaugh  v. 
Powett,  13  C.  C.  360. 

36.  An  action  does  not  lie  a^inst  a 
constable  for  altering  the  return-day  in  a 
summons  before  serving  it  upon  the  d&- 
fendant  Comm'th  v.  Warfel,  167  P.  S. 
444. 

37.  Where  an  assignee  of  a  term  of 
years  holding  over  has  been  dispossessed 
by  proceedings  by  the  landlord  against 
the  original  lessee,  he  cannot  maintain 
an  action  for  a  false  return  against  the 
constable  who  returned  the  summons  in 
the  proceedings  to  recover  possession. 
BuiOer  v.  Bennett,  11  C.  C.  88. 

Vn.  Actions  against  constables. 

3a  Bail  is  demandable  in  an  action  of 
trespass  de  bonis  asportatia,  but  in  such  an 
action  against  a  constable  for  an  act  done 
by  him  in  the  line  of  his  office,  where  his 
official  bond  is  sufficient  in  amount  to 
cover  the  probable  damages,  he  will  not 
be  required  to  furnish  additional  bail 
to  the  action.  Mellick'v.  Osterstock,  3 
Northam.  83. 

39.  Where  a  constable  in  good  faith 
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attached  goods  of  a  stranger  belieAring 
them  to  be  the  goods  of  the  defendant; 
it  was  held,  that  an  action  of  trespass 
against  him  by  the  real  owner  must  be 
brought  within  six  months  under  the  act 
21  March  1772,  sec.  7  (Brightly's  Purdon 
380);  the  phrase  "acting  as  aforesaid" 
in  that  section  means  acting  by  his  order 
and  in  his  add.  It  seems,  however,  that 
the  limitation  does  not  commence  to  run 
until  the  real  owner  has  knowledge  of  the 
sale.    Mdlkk  v.  O^erstodc,  11  C.  C.  82. 

4a  The  limitation  of  six  months  within 
which  actions  must  be  brought  against 
constables,  as  prescribed  by  the  act  21 
March  1772,  sec.  7  (Brightly's  Purdon 
380),  does  not  apply  to  an  action  for  an 
act  done  or  committed  by  the  constable 
in  open  contempt  of  his  warrant  HUl 
V.  Rice,  7  Kulp  311. 

43.  No  action  lies  against  a  constable 
for  anything  done  in  obedience  to  a  war- 
rant until  a  demand  and  a  refusal  for  the 
space  of  six  days  as  required  by  the  act 
21  March  1772  (Brightly's  Purdon  380). 
C(mm'th  v.  Warfd,  167  P.  S.  444. 

Vm.  Compensation. 

tt.  The  county  is  liable  for  constable's 
fees  for  serving  notices  of  election  on 
school  directors,  judges,  and  inspectors 
of  election  and  assessors.  The  act  of  13 
June  1840  (Brightly's  Purdon  378)  is  not 
repealed  by  the  election  act  of  30  January 
1874.  Lehigh  County  v.  Tingling,  6  C.  C. 
594. 

43.  The  county  is  liable  to  a  constable 
for  services  rendered  in  serving  notice  of 
objections  to  certificates  of  nomination 
and  of  the  hearing.  Early  v.  Luzerne 
County,  7  Kulp  512. 

44.  Where  a  borough  employs  a  con- 
stable to  light  lamps  and  patrol  the  streets 
at  a  fixed  daily  compensation,  his  wages 
are  not  an  official  salary  which  cannot  be 
reduced  without  violating  article  III.,  sec. 
13,  of  the  constitution,  which  forbids  the 
decrease  of  an  officer's  salary  during  his 
term  of  office.  Bigley  v.  BeUevue  Borough, 
158  P.  S.  495. 


45.  A  constable  is  entitled  to  one  fee 
for  executing  a  criminal  warrant  and  one 
fee  for  a  commitment ;  and  this,  whether 
there  be  one  or  many  defendants  included 
in  the  warrant  or  commitment.  Keller  v. 
Clinton  County,  4  Dist.  Kep.  216;  s.  c.  1 
Mag.  &  Con.  43. 

46.  Constables  are  entitled  to  a  fee  of 
fifty  cents  for  every  witness  upon  whom 
a  subpoena  is  served;  and  this,  whether 
the  names  are  upon  separate  subpoenas  or 
on  one.     Comm'th  v.  Moore,  4  Del.  617. 

47.  A  constable  who  serves  subpoenas 
for  the  commonwealth  in  a  criminal  case 
is  entitled  to  compensation  as  provided  by 
the  sheriff's  fee  bill  2  April  1868  (Bright- 
ly's Purdon  899),  to  wit,  fifteen  cents  for 
each  service  and  six  cents  for  each  mile 
circular,  and  not  at  the  rate  of  fifty  cents 
for  each  service,  and  ten  cents  per  mile  cir- 
cular aa  fixed  by  the  constable's  fee  bill, 
23  May  1893  (Brightly's  Purdon  886). 
Meagher  v.  Clearfield  County,  16  C.  C.  420. 
Hannum  v.  Becker,  4  Dist.  Eep.  444. 

4&  A  railroad  policeman  appointed 
under  the  act  of  27  February  1866,  or  a 
county  detective,  is  not  entitled  to  con- 
stable's costs  in  a  criminal  prosecution. 
He  may  receive,  however,  compensation 
from  the  coxmty  for  the  service  of  sub- 
poenas. Havdin  v.  County,  8  C.  C.  462. 
Wunch  V.  County,  Ibid.  465. 

49.  A  constable  will  not  be  allowed 
travelling  expenses  in  an  unsuccessful 
attempt  to  execute  a  warrant.  Comm'th 
V.  Lesher,  13  C.  C.  462. 

50.  Where  a  constable  charges  for 
mileage  not  actually  travelled,  he  makes 
himself  amenable  to  law;  a  charge  for 
mileage  where  the  mail  is  used  is  illegal. 
Comm'th  V.  Bice,  3  Dist.  Rep.  269. 

51.  Where  a  subpoena  is  placed  in  the 
hands  of  a  constable  at  his  residence, 
his  charge  for  mileage  begins  from  his 
residence  and  ends  with  the  point  where 
the  subpoena  is  returned.  EUiott  v.  Mut- 
ual Fire  Ins.  Co.,  9  Lane.  294. 

52.  Constables  cannot  charge  for  mile- 
age not  actually .  travelled,  in  serving 
warrants  and  subpoenas  sent  to  them  or 
returned  by  mail;   if  they  do  so,  they 
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make  themselves  liable  to  a  prosecution 
for  extortion.  In  re  Office  Costs,  11  Lane. 
28.  See  s.  c.  11  Lane.  121 ;  Comm'th  v. 
Frescoln,  11  Lane.  161 ;  Cmnm'th  v.  Sollen- 
berger,  11  Lane.  235. 

53.  The  act  23  May  1893  (Brightly's 
Purdon  886,  890),  establishing  fees  for 
constables  and  justices,  does  not  apply  to 
constables  and  justices  who  were  in  office 
at  the  time  of  its  passage  and  approval. 
Rupert  V.  Chester  County,  13  C.  C.  342. 

54.  The  act  23  May  1893  (Brightly's 
Purdon  886,  890),  fixing  uniform  fees  for 
justices  and  constables,  is  applicable  to 
all  constables  elected  after  its  passage; 
so  far  as  it  relates  to  officers  elected 
before  its  passage,  it  is  unconstitu- 
tional. ComeU  V.  Beaver  County,  42  P. 
L.  J.  262. 

55.  The  act  2  April  1868  (P.  L.  3)  fix- 
ing the  fees  of  constables  in  Lancaster 
county,  is  repealed  by  the  general  act  23 
May  1893  (Brightly's  Purdon  886). 
Fraim  v.  Lancaster  County,  12  Lane.  380 ; 
reversing  s.  c.  11  Lane.  157. 

56.  The  act  2  April  1868  (P.  L.  3),  so 
far  as  it  relates  to  the  fees  of  aldermen, 
justices  and  constables  elected  or  ap- 
pointed in  Luzerne  county,  subsequent 
to  the  passage  of  the  act  23  May  1893 
(Brightly's  Purdon  886,  890),  is  repealed 
by  the  latter  act.  Fenner  v.  Luxeme 
County,  167  P.  S.  632. 


CONSTITUTIONAL  LAW. 

L  General  principles. 
XL  Legislative  power. 
IIL  Validity  of  statutes, 
(o)   Popular  vote. 
(6)  Local  and  special  acts. 

(c)  Sufficiency  of  title. 

(d)  Number  of  subjects. 

(e)  Supplements    and    amend- 

ments. 
(A)  Repealing  acts. 
(J)  Appropriation  bills. 
IV.  Regulation  of  salaries. 
VI.  Judicial  department. 
Vli.  Personal  rights. 
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VIII.  Eminent  domain. 

(a)  Exercise  of  right. 

(1)  Generally. 

(2)  Bridges. 

(3)  Canal  companies. 

(4)  Coal  and  iron  com- 

panies. 
(6)  Electric   light    com- 
panies. 

(6)  Natural  gas   compa- 

nies. 

(7)  Pipe-line  companies. 

(8)  Railroads  and  street- 

railways. 

(9)  Reservoirs. 

(10)  Water  companies. 

(11)  Water-pipe. 

(12)  Streets  and  sewers. 
(&)  Proceedings  to  assess  dam- 
ages. 

IX.  Regulation  of  commerce. 
X.  Police  regulations. 

XI.   Obligation  of  contracts. 
XII.  Ex  post  facto\&vn. 
XIII.   Taxation. 
XrV.   Increase  of  indebtedness. 

I.  General  principles. 

1.  A  part  of  an  act  may  be  declared 
unconstitutional  and  the  other  parts  per- 
mitted to  stand  when  the  latter  do  not 
depend  upon  the  part  which  is  declared 
void.  Lehigh  Valley  Coal  Co.  v.  United 
States  Pipe-Line  Co.,  7  Kulp  77. 

2.  Where  a  city  laid  out  a  street  and 
gave  a  peremptory  notice  to  the  owner  of 
a  building  which  encroached  upon  the 
street,  that  he  must  remove  it,  or  the  city 
would  do  so  at  his  expense ;  it  was  held, 
that  the  owner,  by  cutting  away  from  the 
building  in  obedience  to  such  order,  did 
not  thereby  render  himself  liable  in  dam- 
atges  to  the  tenant  for  interference  with 
the  latter's  possession  of  the  premises; 
and  this,  although  the  statute  under 
which  the  city  acted  was  afterwards 
adjudged  unconstitutional.  Neither  a 
city  officer  nor  a  citizen  who  acts  as 
his  representative  will  incur  personal 
responsibility  by  acting  under  an  unoon- 
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stitutional  statute.    Dunn  v.  Mellon,  147 
P.  S.  11. 

3.  An  aot  performed  by  municipal  offi- 
cers under  the  authority  of  an  act  of  the 
legislature,  is  not  rendered  invalid  upon 
such  act  being  subsequently  declared  un- 
constitutional.   Kiiig  V.  Philadelphia  Com- 

.pany,  154  P.  S.  160. 

4.  Where  an  act  has  been  certified  by 
both  houses  and  approved  by  the  gov- 
ernor, the  supreme  court  cannot  declare 
it  void  because  it  had  not  been  advertised 
in  the  locality  affected  in  compliance 
with  article  III.,  sec.  8,  of  the  constitution. 
The  court  is  bound  to  presume  that  all 
precedent  formalities  have  been  complied 
with.  Perkins  v.  Philadelphia,  166  P.  S. 
564.    See  s.  c.  166  P.  S.  639. 

n.  Legislative  power. 

5.  When  a  public  highway  has  once 
been  located,  laid  out  and  used  by  the 
public,  *its  location  cannot  be  changed  ex- 
cept by  proceedings  \mder  the  road  laws. 
The  act  14  April  1861,  P.  L.  683,  appoints 
ing  commissioners  to  resurvey  Wyoming 
avenue  in  the  borough  of  Wyoming,  Lu- 
zerne county,  and  fix  the  original  lines 
of  the  same,  was  AeZd'to  be  unconstitu- 
tional as  not  providing  due  process  of 
law,  it  appearing  that  said  avenue  had 
been  opened  of  its  full  width  and  used  as 
a  public  highway  for  very  many  years 
prior  to  the  passage  of  that  act.  Hav^ 
€Ock  V.  Wyoming,  148  P.  S.  636. 

6.  The  act  of  5  April  1870,  ratifying 
the  title  of  the  borough  of  Wilkes-Barre 
to  certain  lots,  and  directing  that,  before 
any  sale,  a  certain  lot  should  be  conveyed 
to  the  historical  society,  is  not  unconstitu- 
tional as  being  legislative  compulsion  to 
convey.  WUkea-Barre  v.  Wyoming  Hi»- 
toricai  Society,  134  P.  S.  616;  s.  c.  26  W. 
N.  C.  297. 

7.  The  act  of  13  May  1871,  authorizing 
viewers  in  the  cify  of  Pittsburgh  to  im- 
pose a  cost  of  repaving  a  street  upon  such 
portion  of  the  city  as  may  be  locally  ben- 
efited, is  a  gross  perversion  of  constitu- 
tional rights.     Tenth  Street,  4  East  341. 


8.  The  10th  section  of  the  aot  of  30 
January  1874  (Brightly's  Purdon  735), 
prescribing  the  manner  in  which  non- 
registered  voters  must  prove  their  qualifi- 
cations, is  constitutional.  Its  provisions 
are  mandatory  and  must  be  complied  with. 
Cusidc's  Election,  136  P.  S.  459 ;  s.  o.  26 
W.  N.  C.  425;  affirming  s.  c.  1  Lack.  Jur. 
266. 

9.  The  act  of  19  May  1874  (Brightly's 
Purdon  1626),  establishing  separate  or- 
phans' coiirts  for  certain  counties,  is  not 
repealed,  so  far  as  it  relates  to  Luzerne 
county,  by  the  act  of  13  April  1887.  The 
legislature  having  put  into  actual  opera- 
tion the  mandate  of  the  constitution  as 
to  the  establishment  of  separate  orphans' 
courts,  has  not  the  power  wholly  to  undo 
it.  Beid  v.  SmouUer,  128  P.  S.  324 ;  re- 
versing Comm'th  V.  SmouUer,  6  Kulp  145. 

00.  The  act  16  May  1891  (Brightly's 
Purdon  1634),  providing  for  municipal 
assessments  for  street  improvements  made 
under  the  void  acts  of  14  June  1887  and 
16  May  1889,  is  constitutional ;  the  legis- 
lature had  a  clear  right  to  provide  for  the 
assessments  and  legalize  what  it  might 
previously  have  ordered ;  so,  the  act  does 
not  violate  article  III.,  sec.  3,  of  the 
constitution.  Donley  v.  Pittsburgh,  147 
P.  S.  348;  Whitney  v.  Pittsburgh,  147  P, 
S.  351 ;  Bingaman  v.  Pittsburgh,  147  P.  S. 
353;  Ghray  v.  Pittsburgh,  147  P.  S.  364 
Bubright  v.  Pittsburgh,  147  P.  S.  355 
See  Twenty-Eighth  Street,  168  P.  S.  464 ; 
Boggs  Avenue,  39  P.  L.  J.  308;  Allen 
Avenue,  39  P.  L.  J.  309. 

U.  The  legislature  has  the  power  to 
abolish  or  change  offices  which  are  legis- 
lative only  and  not  constitutional ;  it  may 
enact  a  law  the  effect  of  which  will  be  to 
deprive  the  chief  burgess  of  a  borough  of 
a  portion  of  his  term  of  office.  CommHh 
v.  Weir,  165  P.  S.  284;  Comm'th  v. 
Schneipp,  166  P.  S.  401. 

12.  The  act  16  April  1891  (Brightly's 
Purdon  1047),  providing  that  the  insur- 
ance commissioner  shall  prepare  a  \mi- 
form  blank  of  fire  insurance  policies  and 
forbidding  the  use  of  any  other,  is  uncon- 
stitutional as  an  unauthorized  delegation 
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of  legislative  power.  CfNeUl  v.  American 
Fire  Ins.  Co.,  166  P.  S.  72 ;  reversing  s.  c. 
3  Dist.  Rep.  778;  4  Northam.  318. 

la  The  act  11  May  1893  (Brightly's 
Purdon  256),  to  enable  boroughs  to  estab- 
lish boards  of  health,  is  constitutional; 
the  title  is  sufficient,  and  the  act  does  not 
offend  against  article  III.,  sec.  20,  of  the 
constitution,  prohibiting  the  legislature 
from  delegating  to  any  commission  power 
to  interfere  with  any  municipal  function. 
SmUh  V.  Baker,  14  C.  0.  65. 

14.  The  act  24  May  1893,  abolishing 
the  public  building  commission  in  Phila- 
delphia and  placing  the  buildings  under 
the  control  of  the  department  of  public 
works,  is  in  violation  of  article  III.,  sec. 
20,  of  the  constitution,  which  provides 
that  the  general  assembly  shall  not  dele- 
gate to  any  special  commission  any  power 
to  make,  supervise  or  interfere  with  any 
mimicipal  inprovement,  money,  property, 
or  effects,  or  perform  any  municipal  func- 
tion whatever.  Perkins  v.  Philadelphia, 
166  P.  S.  654.    See  s.  c.  166  P.  S.  539. 

13.  As  to  the  delegation  of  legislative 
power,  see  note  to  New  Jersey  v.  Circuit 
Court,  15  Atlan.  298. 

m.  Validity  of  statutes. 
(a)  Popular  vote. 

16.  The  act  of  12  June  1878  for  the 
taxation  of  dogs  was  rendered  unconsti- 
tutional by  the  proviso  that  it  should 
only  take  effect  where  the  majority  vote 
for  it.  Bowen  v.  Tioga  County,  6  C.  C. 
613. 

17.  Upon  the  constitutionality  of  the 
act  of  4  June  1879  (Brightly's  Purdon 
1700),  transferring  the  care  of  the  poor 
to  county  commissioners,  the  same  to  go 
into  effect  upon  a  vote  of  the  people 
of  the  coimty,  see  Overseers  of  Jenks  v. 
Overseers  of  Sheffield,  136  P.  S.  400;  s.  c. 
26  W.  N.  C.  276. 

(b)  Local  and  apedal  acts. 

la  The  provisions  of  article  III.,  sec. 
7,  of  the  constitution,  prohibiting  the 
passage  of  local  or  special  laws  in  cer- 


tain cases,  apply  to  borough  ordinances 
as  well  as  to  acts  of  assembly.  Norris- 
toum  V.  Norristown  Pass.  By.  Co.,  148 
P.  S.  87. 

19.  The  local  act  of  6  April  1867, 
authorizing  the  borough  of  Wilkes-Barre 
to  assess  for  paving  according  to  the 
frontage  rule,  is  not  in  conflict  with 
article  IX.,  sec.  1,  of  the  constitu- 
tion. The  liability  for  the  assessment 
attaches  on  the  completion  of  the  work, 
and  the  assessment  may  be  made  pay- 
able in  instalments.  Beaumont  v.  WiUces- 
Barre,  142  P.  S.  198;  affirming  s.  c.  6 
Kulp  163. 

20.  The  act  of  18  March  1876  (Brightly's 
Purdon  1301),  providing  that  a  married 
woman  may  transfer  loans  of  the  city  of 
Philadelphia  as  a  feme  sole,  is  constitu- 
tional. Loftus  V.  Farmer^  &  Mechanic^ 
Nat.  Bank,  133  P.  S.  97;  s.  c.  26  W.  K 
C.  469;  affirming  s.  c.  46  L.  I.  46. 

21.  The  act  8  May  1876  (Brightly's 
Purdon  1829),  repealing  the  linfitations 
contained  in  the  charters  of  passenger 
railway  companies  in  cities  of  the  first 
class,  restricting  them  to  the  use  of 
horse  power,  does  not  transgress  the 
prohibition  of  article  III.,  sec.  7,  of  the 
constitution  as  a'  local  or  special  law 
amending  or  extending  the  charters  of 
a  corporation.  Beeves  v.  Philaddpbia 
Traction  Co.,  152  P.  S.  163. 

22.  The  act  8  May  1876  (Brightly's 
Purdon  1829),  authorizing  the  use  of 
other  than  animal  power  on  street  rail- 
ways, in  so  far  as  it  attempts  to  repeal 
limitations  in  special  charters  of  street 
railway  companies,  violates  article  III., 
sec.  7,  of  the  constitution.  Walkin  v. 
West  Philadelphia  Pass.  By.  Co.,  11  C.  C. 
648. 

23.  The  act  22  March  1877,  sec.  12,  P. 
L.  16,  providing  that  claims  for  overdue 
taxes  and  water  rents  in  second  class 
cities  shall  be  liens  whether  the  owner 
be  named  or  not,  and  that  a  judicial  sale 
shall  vest  a  good  title,  is  unconstitutional 
and  void  as  violating  article  III.,  sec.  7,  of 
the  constitution  that  no  local  law  shall 
authorize  the  creation,  extension  or  im> 
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pairing  of  liens  or  prescribe  the  effect  of 
judicial  sales  of  real  estate.  Safe  Deposit 
A  .Truat  Co.  v.  Fricke,  162  P.  S.  231 ; 
McKay  v.  Traiju/r,  152  P.  S.  242.  See 
Comm'ih  V.  Macferrcm,  152  P.  S.  244. 

2A.  The  act  of  3  May  1878,  P.  L.  43, 
authorizing  the  reindexing  of  records  in 
the  county  ofKees,  having  a  proviso  that 
it  shall  not  apply  to  counties'  having  a 
population  of  over  400,000,  was  held  to  be 
unconstitutional.  It  is  also  in  conflict 
with  article  V.,  sec.  26,  providing  that 
the  jurisdiction  and  power  of  all  courts 
of  the  same  class  or  grade  shall  be  imi- 
form.  Beaver  County  Indexes,  6  .0.  0. 
626.     See  Laniv^s  Petition,  1  York  221. 

25.  Under  the  act  25  May  1878 
(Brightly's  Purdon  1332),  adulterated 
milk  means  milk  diluted  with  water  or 
skimmed  milk,  or  milk  that  contains  less 
than  twelve  and  one-half  per  cent  of 
milk  solids.  That  act  is  not  unconstitu- 
tional in  that  it  provides  for  a  fine  and 
also  for  imprisonment  until  the  fine  be 
paid.  Query  whether  the  act  7  July 
1886  is  constitutional  in  that  it  does  not 
apply  to  cities  of  the  first  class  or  to 
boroughs  or  townships.  Comm'th  v. 
Hough,  1  Dist.  Bep.  51. 

2&  The  acts  of  11  June  1879  (Bright^ 
ly's  Purdon  233)  and  17  May  1883 
(Brightiy's  Purdon  232),  providing  for 
the  annexation  of  adjacent  territory  to 
boroughs,  are  not  unconstitutional.  Fott»- 
toum  Borough  Extension,  4  Montg.  29; 
affirming  s.  c.  1  Ibid.  189. 

27.  The  act  of  2  June  1881  (Brightly's 
Purdon  1988),  making  taxes  assessed  a 
lien,  except  in  cities  of  the  first,  second 
and  fourth  classes,  is  in  conflict  with 
article  III.,  sec.  7,  and  article  IX.,  sec. 
1,  of  the  constitution.  Toumaend  v. 
WiUon,  7  C.  C.  101 ;  AMer  v.  Cunning- 
ham, 7  Ibid.  500 ;  Bryn  Mavrr  CoUege  v. 
Anderson,  10  0.  C.  442. 

2a  The  act  of  1  June  1883  (Brightly's 
Purdon  438),  for  the  purchase  by  county 
commissioners  or  the  condemnation  of 
lands  for  county  buildings,  violates  article 
.  m.,  sec.  7,  of  the  constitution  in  except- 
ing counties  containing  cities  coextensive 


with  the  county.     Chester  CoutUy  Court 
House,  7  C.  C.  212. 

29.  The  act  4  June  1883  (Brightly's 
Purdon  1816)  is  not  in  conflict  with  arti- 
cle III.,  sec.  7,  of  the  constitution,  forbid- 
ding any  special  law  regulating  labor, 
trade,  mining  or  manufacturing.  Hoover 
V.  Pennsylvania  B.  R.  Co.,  166  P.  S.  220. 

30.  The  act  25  June  1885  (Brightly's 
Purdon  1992),  regulating  the  collection  of 
state,  county,  and  other  taxes  in  boroughs, 
not  cities,  is,  as  to  state  and  county  taxes, 
in  violation  of  article  III.,  sec.  1,  of  the 
constitution.  It  is  valid,  however,  so  far 
as  it  relates  to  local  taxes.  Comm'th  v. 
Swab,  8  C.  0.  111. 

31.  The  act  of  13  April  1887  (Brightiy's 
Purdon  1627),  amendatory  of  the  statute 
of  19  May  1874,  establishing  separate 
orphans'  courts,  is  not  in  conflict  with  the 
constitution  as  special  or  local  in  its  oper- 
ation, nor  is  its  title  defective.  Reid 
v.  SmouUer,  128  P.  S.  324 ;  reversing 
Comm'th  v.  SmouUer,  6  Kulp  146. 

32.  The  act  28  April  1887  (Brightly's 
Purdon  1702),  relating  to  the  acquisition, 
etc.,  of  real  estate  by  the  poor  guardians 
in  cities  of  the  second  claas,  is  not  special 
legislation  and  is  constitutional.  Straub 
V.  Pittsburgh,  38  P.  L.  J.  89 ;  affirmed  in 
138  P.  S.  366. 

33.  Sections  1  and  2  of  the  act  6  May 
1887  (Brightiy's  Purdon  1497),  that  in 
opening  and  widening  plotted  streets  in 
Philadelphia,  viewers  shall  also  assess 
damages  and  benefits,  are  constitutional; 
sees.  3  to  17  are  unconstitutional.  Ruan 
Street,  132  P.  S.  267;  s.  c.  26  W.  N.  C. 
349.    See  s.  o.  24  Ibid.  460. 

34.  The  act  6  May  1887  (Brightiy's 
Purdon  263),  providing  for  increased  tolls 
on  a  certain  class  of  bridges,  is  not  uncon- 
stitutional as  a  local  or  a  special  act. 
Boston  Bridge  Company's  Case,  13  C.  C. 
190. 

35.  The  act  14  June  1887,  providing  a 
peculiar  method  of  procedure  in  road 
cases  in  the  city  of  Pittsburgh,  is  in  vio- 
lation of  article  III.,  sec.  7,  of  the  consti- 
tution, prohibiting  local  legislation.  Wy- 
oming Street,  137  P.  S.  494;  s.  o.  27  W. 
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N.  C.  136;  Pittsburgh's  Petition,  138  P.  S. 
401. 

36.  The  act  14  June  1887  (Brightly's 
Purdon  861),  providing  for  exhibition 
companies,  is  not  unconstitutional,  it  sim- 
ply enlarges  the  right  of  the  city  of  Pitts- 
burgh to  consent  to  the  use  of  its  wharves 
for  purposes  not  before  allowed  by  the 
act  31  March  1836.  Beeif  Appeal,  12 
Atlan.  427. 

37.  A  township  assessor  appointed  to 
fill  a  vacancy  holds  his  office  for  the  un- 
expired portion  of  the  three-year  term 
under  the  4th  section  of  the  act  of  14 
February  1889  (Brightly's  Purdon  2011). 
That  act,  so  far  as  it  relates  to  townships 
and  boroughs,  not  divided  into  wards,  is 
constitutional.  Oomm'th  v.  Coleman,  9 
C.  C.  90. 

3a  The  act  of  26  April  1889  (Brightly's 
Purdon  452),  authorizing  coimty  commis- 
sioners to  furnish  fuel,  etc.,  to  county 
officers,  is  not  special  legislation  within 
article  III.,  sec.  7,  of  the  constitution. 
Young  v.  Bradford  County,  7  C.  C.  428. 
See  Wren  v.  Luzerne  County,  6  Kulp  37. 

39.  The  act  of  4  May  1889  (Brightly's 
Purdon  373),  providing  for  the  election  of 
constables  in  wards  of  the  cities  of  the 
second  and  third  classes,  is  not  in  conflict 
with  article  III.,  sec.  7,  of  the  constitu- 
tion. A  constable  is  not  strictly  a  town- 
ship or  ward  officer  within  the  meaning 
of  that  section,  and  his  election  is  capa- 
ble of  classification.  Reading's  Constables, 
8  C.  C.  101. 

40.  The  act  of  8  May  1889  (Brightly's 
Purdon  1875),  fixing  the  number  of  road 
and  bridge  viewers,  is  not  unconstitutional 
by  reason  of  the  proviso  that  it  shall  not 
apply  to  counties  having  local  acts  incon- 
sistent therewith.  Boad  in  Cheltenham, 
140  P.  S.  136;  8.  0.  7  Montg.  42;  East 
Avenue,  7  Lane.  164. 

41.  The  act  of  8  May  1889,  authorizing 
soldiers  or  sailors  of  the  late  war  to  bring 
suit  against  any  county,  borough  or  town- 
ship to  recover  the  money  they,  may  be 
entitled  to,  by  reason  of  being  accredited, 
was  held  to  be  unconstitutional  as  a  local 
act,  not  applying  to  cities.    Bearce  v. 


Fairview  Toumship,  9  C.  C.  342 ;  s.  c.  27 
W.  N.  C.  211. 

42.  The  act  8  May  1889  (Brightly's 
Purdon  2011),  providing  that  when  any 
borough  shall  be  divided  into  wards  there 
should  be  elected  an  assessor  for  each  of 
said  wards,  who  shall  perform  all  the 
duties  relating  to  elections  as  well  as  to 
the  valuation  of  property,  is  not  uncon- 
stitutional as  local  or  special  legislation. 
Comm'th  v.  Green,  7  Kulp  161;  s.  c.  6 
Del.  342. 

43.  The  second  section  of  the  act  of 
23  May  1889,  providing  for  the  election 
of  a. board  of  school  controllers  in  cities 
of  the  third  class,  is  a  local  law  and  un- 
constitutional. Comm'th  V.  Reichard,  8 
C.  C.  663 ;  8.  c.  6  Kulp  640.  That  act  is 
wholly  unconstitutional,  and  the  consoli- 
dated district  is  therefore  governed  by  a 
board  of  six  directors  under  the  act  of  8 
May  1864.  Commonweaiih  v.  Reynolds, 
137  P.  S.  390;  s.  c.  27  W.  N.  C.  139; 
affirming  s.  c.  8  C.  G.  668 ;  s.  o.  6  Kulp 
547.  See  act  16  June  1891  (Brightly's 
Purdon  1659). 

44.  Under  the  act  23  May  1889 
(Brightly's  Purdon  1543)  there  is  no  au- 
thority for  the  annexation  to  a  city  of 
the  third  class  of  a  part  of  a  borough 
adjacent  to  the  city ;  it  was  not  decided 
whether  the  provisions  of  this  act  rela- 
tive to  the  annexation  of  territory  is 
local  legislation  or  whether  the  subject 
is  clearly  expressed  m  the  title.  Mc- 
Aside  8  Appeai,  154  P.  S.  24. 

45.  The  act  of  29  May  1889  (Brightly's 
Purdon  235),  providing  for  the  incorpora- 
tion of  a  new  borough  out  of  a  seceding 
part  of  an  existing  borough,  is  constitu- 
tional. Sharon  Hill  Borough,  140  P.  S. 
250 ;  affirming  s.  o.  4  Del  262. 

46.  The  act  8  June  1891  (Brightly's 
Purdon  274),  prohibiting  the  establish- 
ment of  certain  cemeteries  within  one 
mile  from  any  city  of  the  first  class,  is 
a  local  law  in  violation  of  article  IIL, 
sec.  7,  of  the  constitution.  Philadelphia 
V.  Westminster  Cemetery  Co.,  162  P.  S. 
105;  affirming  s.  0.  34  W.  N.  C.  17. 

47.  The  act  6  June  1893  (Brightly's 
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Purdon  362),  authorizing  the  taking  of 
certain  public  burying-ground  for  school 
purposes,  is  unconstitutional  as  a  local 
act  and  passed  evidently  for  the  purpose 
of  taking  a  certain  burial-ground  in  the 
city  of  York,  and  it  is  also  unconstitu- 
tional as  impairing  the  obligation  of  a 
deed  from  John  Penn  to  John  E.  Coates 
for  the  burial-ground  in  question,  dedicat- 
ing it  to  the  purpose  of  a  public  burying- 
ground.  York  Schod  Diatri<^a  AppecU, 
169  P.  S.  70;  affirming  In  re  Potter's 
Fidd,  8  York  145. 

4a  Under  the  act  20  June  1883, 
amending  the  act  4  April  1873  (Brightly's 
Purdon  1060),  an  attachment  execution 
may  be  served  on  the  state  agent  of  a 
foreign  insurance  company  as  garnishee, 
whether  the  agent  has  his  office  in  the 
county  in  which  the  writ  issues  or  not. 
The  act  of  1883  is  not  unconstitutional 
as  special  legislation.  Kennedy  v.  AffH- 
cuUural  Ins.  Co.,  165  P.  S.  179. 

49.  The  act  24  May  1893,  abolishing 
the  Public  Buildings  Commission  of  Phil- 
adelphia, was  hdd  to  be  in  violation  of 
article  III.,  sec.  7,  of  the  constitution, 
which  forbids  the  General  Assembly  to 
|>ass  any  local  law  regulating  affairs  of 
cities.  Perkins  v.  Philadelphia,  156  P.  S. 
654.    See  s.  c.  156  P.  S.  539.  . 

50.  As  to  what  constitutes  a  special  or 
local  act,  see  notes  to  New  Jersey  v.  Toton- 
ship  Committee  of  Northampton,  14  Atlan. 
588,  and  New  Jersey  v.  Circuit  Court,  16 
Ibid.  297. 

(e)  Sofficiency  of  title. 

51.  Misplaced  quotation  marks  in  the 
.  title  of  an  act  will  not  vitiate  the  title 

when  the  sense  is  clear.  The  court  will 
make  the  proper  change.  See  the  act  16 
February  1883,  P.  L.  6.  Cvmm'th  v.  Tay- 
lor,  159  P.  S.  451. 

52.  Where  the  title  of  a  local  act 
(3  March  1868,  P.  L.  263)  designated  it 
as  "an  act  relative  to  the  borough  of 
Oxford,  to  enable  the  borough  author- 
ities to  widen  Third  street  and  relative 
to  the  opening,  widening,  straightening 
and  arranging  the  line  of  new  buildings 
on  the  same  in  said  borough,"  it  was 
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held,  that  there  was  nothing  in  the  title 
to  indicate  a  change  as  to  the  manner 
of  opening  streets  in  said  borough,  and 
that  sec.  2  of  the  act  which  provided 
for  a  change  in  the  selection  of  the  jury 
and  in  the  assessment  and  payment  of 
damages  for  the  opening  of  streets  in  the 
borough,  was  therefore  imconstitutional. 
Oxford  Borough  Street,  2  Dist.  Rep.  327. 

53.  The  second  section  of  the  act  of 
9  April  1869,  providing  a  punishment  for 
the  sale  of  liquor  without  a  license  in 
certain  boroughs,  is  unconstitutional,  the 
title  of  the  act  being  "  An  act  to  prohibit 
the  issuing  of  licenses  to  sell"  The  sale 
of  liquor  without  a  license  in  said  bor- 
ough is  punishable  under  the  act  of 
13  May  1887  (Brightly's  Purdon  1229). 
Comm'th  V.  Frantz,  135  P.  S.  389. 

54.  A  title  to  the  act  of  13  May  1871 
in  the  words,  "  An  act  to  incorporate  the 
Lawrenceville  and  Evergreen  Passenger 
Eailway  Company,"  is  sufficient  prior  to 
the  constitution  of  1874  to  authorize  the 
passage  thereunder  of  an  act  granting  a 
special  charter  for  a  steam  railroad.  MiU- 
vale  Borough  v.  Evergreen  Railway  Co., 
131  P.  S.  1. 

55.  The  exclusive  privileges  given  to 
water  companies  by  the  act  29  April 
1874,  sec.  34,  clause  3  (Brightly's  Pur- 
don 955),  is  repealed  by  implication  by 
sec.  3  of  the  act  3  June  1887  (Brightly's 
Purdon  957).  Such  implied  repeal  is 
clearly  expressed  in  the  title  of  the  act 
of  1887.  Luzerne  Water  Co.  v.  Toby 
Creek  Water  Co.,  148  P.  S.  568;  affirming 
8.  0.  6  Kulp  237. 

56.  The  act  11  June  1879  (Brightly's 
Purdon  1302),  providing  that  where  a 
husband  disclaims  his  right  to  damages, 
the  wife  may  recover  such  damages  as  he 
might  be  entitled  to,  does  not  violate  arti- 
cle III.,  sec.  3,  of  the  constitution,  relating 
to  titles  of  acts.  Kelley  v.  Mayberry 
Township,  154  P.  S.  440. 

57.  The  act  of  10  June  1881  (Brightly's 
Purdon  945),  supplementary  to  the  acts 
relating  to  game  and  fish,  is  in  violation 
of  article  III.,  sec.  3,  of  the  constitu- 
tion in  regard  to  fish,  they  not  being 
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enumerated    in  the  title.      Comm'th    v. 
Bender,  7  C.  C.  620. 

5a  The  act  1  June  1883  (Brightly's 
Purdon  1982),  requiring  the  assessors  of 
seated  lands  to  make  the  assessment  in 
the  county  in  which  the  mansion  house 
is  situate  when  county  lines  divide  a  tract 
of  land,  and  that  when  lines  which  sepa- 
rate a  borough  from  a  township  or  one 
borough  from  another  passed  through  tlie 
lands  of  any  person,  such  lands  shall  be 
assessed  where  the  mansion  is  situated, 
is  unconstitutional  so  far  as  concerns 
township  and  borough  lines,  where  they 
are  not  also  the  lines  of  a  county ;  there 
is  nothing  in  the  title  of  the  act  to  give 
notice  that  lands  divided  by  township 
and  borough  lines  are  to  be  affected  by  it. 
La  Hume  Borough  v.  Gardner,  148  P.  S. 
192;  affirming  s.  c.  2  Lack.  Jur.  28.  See 
CasseVs  Appeal,  8  Lane.  260;  Etch's  Ap- 
peal, 8  Lane.  264. 

59.  The  act  25  June  1885  (Brightly's 
Purdon  1992),  providing  for  the  election 
of  borough  and  township  tax  collectors,  is 
constitutional;  its  title  gives  sufficient 
notice  of  its  contents,  it  is  not  a  local  or 
special  enactment,  and  does  not  violate 
the  constitutional  requirements  of  uni- 
formity in  the  levy  and  collection  of 
taxes.  Comm'th  v.  Lyter,  34  W.  N.  C. 
393;  Bennett  v.  Hunt,  148  P.  S.  257; 
overruling  Comm'th  v.  Commissioners  of 
Lackawanna,  7  0.  0.  173 ;  Evans  v.  Wit- 
mer,  2  0. 0. 612,  and  HannicVs  Bond,  4  C. 
P.  38.    See  Comm'th  v.  Lyter,  162  P.  S.  60. 

60.  It  was  not  decided  whether  a 
city  passenger  railway  company,  without 
power  under  its  charter  to  lease  its  lines, 
has  power,  by  implication,  to  lease  its 
road  to  a  motor  power  company  under 
subdivision  8  of  sec.  1  of  the  act  22 
March  1887  (Brightly's  Purdon  1388), 
which  gives  motor  power  companies  the 
power  to  lease  the  property  and  fran- 
chises of  passenger  railway  companies 
and  operate  them,  but  does  not  state  in 
the  title  of  the  act,  a  purpose  to  enlarge 
the  powers  of  city  passenger  railways. 
Smith  V.  Reading  City  Pass.  My.  Co.,  156 
P.  S.  6;  affirming  s.  c.  13  C.  C.  49. 


61.  The  act  of  6  May  1887  (Brightly's 
Purdon  525),  against  the  making  and  dis- 
semination of  obscene  literature,  is  not 
unconstitutional  by  reason  of  its  title. 
Comm'th  v.  Havens,  6  C.  0.  645. 

62.  The  high  license  act  of  13  May  1887 
(Brightly's  Purdon  1225)  is  not  violative 
either  of  sec.  3  or  sec.  7  of  article  III.  of 
the  constitution.  Comm'th  v.  Sellers,  130 
P.  S.  32. 

63.  The  title  of  the  act  of  13  May  1887 
(Brightly's  Purdon  1230)  is  sufficient 
under  article  III.,  sec.  3,  of  the  constitu- 
tion, to  sustain  sec.  17  of  that  act  prohib- 
iting the  furnishing  of  liquors  to  minors 
or  intemperate  persons  by  sale,  gift  or 
otherwise.  Comm'th  v.  Silverman,  138 
P.  S.  642. 

64.  Quere.  Whether  the  act  of  18 
May  1887  (Brightly's  Purdon  1310),  en- 
larging and  extending  the  act  of  1  May 
1861  (Brightly's  Purdon  1310)  in  refer- 
ence to  liens  for  repairs,  is  in  conflict  with 
article  III.,  sees.  3  and  6,  of  the  constitu- 
tion. Swaney  v.  Washington  OU  Co.,  7 
0.  C.  361.  See  Purvis  v.  Boss,  168  P.  S. 
20 ;  Smyers  v.  Beam,  158  P.  8.  67. 

65.  The  act  of  3  June  1887,  for  the 
suppression  of  lottery  gifts  by  store- 
keepers, was  held  to  be  in  conflict  with 
article  III.,  sec.  3,  of  the  constitution; 
the  title  is  misleading.  Comm'th  v. 
Moorhead,  7  0.  C.  613. 

66.  The  act  17  June  1887  (Brightly's 
Purdon  1315),  allowing  a  lien  upon  per- 
sonal property  and  leasehold  estates,  is 
obnoxious  to  article  III.,  sec.  3,  of  the  con-, 
stitution,  its  subject  not  being  clearly  ex- 
pressed in  its  title.  Tittis  v.  Elyria  OU 
Co.,  1  Dist  Kep.  204. 

67.  The  act  22  April  1889  (Brightly's 
Purdon  242),  authorizing  boroughs  to 
collect  a  license  tax  on  hacks,  is  not  un- 
constitutional or  violative  of  article  III., 
sec.  3,  of  the  constitution.  Washington  v. 
McOeorge,  146  P.  S.  248. 

6a  The  provision  of  the  sixth  section  of 
the  act  15  May  1889,  entitled  "  an  act  for 
the  taxation  of  dogs  and  the  protection  of 
sheep,"  that  all  dogs  shall  hereafter  be 
personal  property  and  subject  of  larceny, 
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*as  held  not  to  be  unconstitntional ;  the 
prorision  was  germane  to  the  object  of 
the  act  Comm'th  v.  Depuy,  148  P.  S. 
201.  See  act  25  May  1893,  sec.  7 
(Brightly's  Purdon  692). 

e».  The  act  23  May  1889  (Brightly's 
Poidon  1541),  entitled  "  an  act  providing 
for  the  incorporation  and  government  of 
cities  of  third  class,"  and  providing  a 
meaiod  for  changing  and  enlarging  the 
limits  of  a  city,  does  not  violate  the  pro- 
vision of  article  III.,  sec.  3,  of  the  consti- 
tution that  the  subject  of  a  bill  shall  be 
dearly  expressed  in  its  title.  Lackawanna 
Tovrn'ship,  160  P.  S.  494. 

70.  The  title  of  an  act  declaring  it  to 
be  a  supplement  to  a  former  act  is  a 
sufficient  statement  of  the  subject-matter, 
iriiere  the  subject  of  the  supplementary 
act  is  germane  to  the  subject  of  the  orig- 
inal act ;  the  act  8  June  1891,  providing 
for  the  collection  of  state  taxes,  is  not  in 
conflict  with  article  III.,  sec.  3,  of  the 
constitntion.  Comm'th  v.  EdgerUm  Coal 
Co.,  164  P.  S.  284 ;  affirming  s.  c.  14  C.  C. 
449.  See  Comm'th  v.  Pittsburgh  &  West- 
en  By.  Co.,  166  P.  S.  453. 

71.  The  act  8  June  1893  (Brightly's 
Purdon  452),  entitled  "an  act  creating 
tiie  office  of  county  controller  in  counties 
of  this  commonwealth  containing  one 
hundred  and  fifty  thousand  inhabitants 
and  over,  prescribing  his  duties,"  is  in 
tonflict  with  article  III.,  sec.  3,  of  the 
constitntion,  as  there  is  no  indication  in 
the  title  of  the  purpose  and  effect  of  the 
act  to  abolish  the  office  of  county  audi- 
tor. Comm'th  v.  Samuels,  163  P.  S.  283; 
reversing  8.  c.  14  C.  C.  423;  Comm'th  v. 
Sttem,  164  P.  S.  462 ;  affirming  a.  c.  15 
C.  C.  249. 

».  The  act  6  June  1893  (Brightly's 
Pardon  1704),  providing  that  overseers 
»hall  provide  support  and  burial  for  per- 
sons whose  place  of  settlement  is  unknown, 
is  in  violation  of  article  III.,  sec.  3,  of  the 
constitntion,  that  no  bill  shall  be  passed 
wntaining  more  than  one  subject,  which 
^1  be  clearly  expressed  in  its  title,  and 
H  is  also  in  violation  of  article  III.,  sec. 
7,  prohibiting  special  legislation.    Conyng- 


ham  Totomhip  Poor  District  v.  Luzerne 
County,  8  Kulp  9. 

73.  As  to  the  sufficiency  of  the  title  of 
acts  regulating  the  liquor  traffic,  see  note 
to  New  Jersey  v.  Circuit  Court,  15  Atlan. 
297. 

(.d)  Number  of  subjects. 

74.  The  act  16  March  1865,  P.  L.  394, 
entitled  "a  supplement  to  an  act  entitled 
'  an  act  to  incorporate  the  Union  Passen- 
ger Railway  Company,'  approved  April  8 
1864,  authorizing  said  company  to  extend 
their  track,"  and  providing  also  that  the 
company  should  not  be  chargeable  with 
paying  the  cost  of  paving  any  street  which 
had  never  been  previously  paved,  was 
field  to  violate  the  constitutional  require- 
ments that  each  act  shall  contain  but  one 
subject,  which  shall  be  clearly  expressed 
in  the  title.  Philadelphia  v.  Spring  Gar- 
den Farmers'  Market  Co.,  161  P.  S.  622. 

75.  The  act  27  March  1873,  "to  or- 
ganize the  state  hospital  for  the  insane  at 
Danville  and  provide  for  the  government 
and  management  of  the  same,"  does  not 
contain  more  than  one  subject  within  the 
prohibition  of  article  XL,  sec.  8,  of  the 
constitution.  Section  4  is  not  violative 
of  article  III.,  sec.  6,  of  the  constitution. 
Clearfield  County  v.  Overseers  of  Cameron, 
135  P.  S.  86. 

76.  The  act  28  January  1873,  P.  L.  100, 
entitled  "an  act  authorizing  the  town 
council  of  the  borough  of  Carlisle  to  es- 
tablish a  board  of  health,"  violates  the 
provision  of  the  constitution  of  1838 
which  declared  that  "no  bill  should  be 
passed  captaining  more  than  one  subject, 
which  should  be  clearly  expressed  in  the 
title."  That  act  is  unconstitutional  so  far 
as  it  imposed  the  duty  of  paying  the  ex- 
pense incurred  by  the  board  of  health  of 
the  borough  of  Carlisle  upon  the  taxpayers 
of  the  county,  and  it  was  repealed  by  the 
general  act  11  May  1893  (Brightly's  Pur- 
don 256).  Quinn  v.  Cumberland  County, 
162  P.  S.  55;  reversing  s.  c.  13  C.  C.  602. 

77.  The  act  12  April  1875,  P.  L.  40, 
entitled  "  an  act  to  repeal  an  act  to  per- 
mit the  voters  of  this  commonwealth  to 


3117 


Digitized  by 


Google 


6235 


CONSTITUTIONAL  LAW,  IIL 


6236 


vote  every  three  years  on  the  question 
of  granting  licenses  to  sell  intoxicating 
liquors  and  to  sell  and  regulate  the  sale 
of  the  same,"  and  which  provided  further 
for  the  filing  of  bonds  by  bottlers,  was 
hdd  not  to  violate  article  III.,  sec.  3,  of 
the  constitution  as  containing  more  than 
one  subject  or  being  misleading  in  its 
title.  Comm'th  v.  Deibert,  12  C.  C.  604. 
See  8.  0.  2  Dist.  Sep.  53. 

78.  The  act  24  June  1885,  sec.  5,  P.  L. 
160,  giving  the  recorder  of  deeds  certain 
fees  for  adding  certificates  to  old  records, 
is  in  violation  of  article  XIV.,  sec.  6,  of 
the  constitution.  Pierie  v.  Philadelphia, 
139  P.  S.  673;  s.  c.  27  "W.  N.  C.  285; 
affirming  s.  c.  47  L.  1. 154.  It  also  offends 
article  III.,  sec.  3,  of  the  constitution, 
there  being  nothing  in  the  title  of  the 
act  to  give  notice  or  warning  to  the  tax- 
payers of  the  different  counties  that  the 
recorder's  fees  given  in  the  act  were  im- 
posed upon  them.  Oackenbach  v.  Lehigh 
County,  166  P.  S.  448. 

79.  The  act  24  May  1893,  abolishing 
the  Public  Buildings  Commission  of  Phil- 
adelphia, was  held  to  be  in  violation  of 
article  III.,  sec.  3,  of  the  constitution, 
which  provides  that  no  bill  shall  be 
passed  containing  more  than  one  subject, 
which  shall  be  clearly  expressed  in  the 
title.  Perkins  v.  Philadelphia,  156  P.  S. 
654.    See  s.  0. 156  P.  S.  639. 

(e)  Supplements  and  amendments. 

80.  Article  III.,  sec.  6,  of  the  constitu- 
tion, relating  to  amendments,  applies  only 
to  express  amendments.  SearigM's  Es- 
tate, 163  P.  S.  210. 

81.  A  statute  which  amends  another 
by  implication  is  not  within  the  rule  of 
the  constitution  which  forbids  an  amend- 
ment except  by  re-enactment  and  publica- 
tion at  length  of  so  much  as  is  amended. 
Comm'th  V.  Morrow,  40  P.  L.  J.  327. 

82.  If  an  act  be  entitled  generally  as  a 
supplement  to  another  act,  it  is  valid  in 
all  its  sections  germane  to  the  original 
act;  but  if  the  title  also  specifies  the 
nature  of  the  changes  made,  its  provis- 


ions are  limited  to  the  subjects  named  in 
its  title.     Cmnm'th  v.  Bender,  7  C.  C.  620. 

83.  An  amendatory  statute  declaring 
that  a  prior  statute  shall  be  read  in  a 
particular  way,  will  not  repeal  the  pro- 
visions of  the  prior  statute,  if  such  re- 
peal would  produce  a  result  transcending 
constitutional  authority.  Jteidv.  Smotdter, 
128  P.  S.  324;  reversing  Comm'th  v. 
Smouiter,  5  Kulp  145. 

8«.  A  title  (to  the  act  of  9  March  1872, 
P.  L.  290)  declaring  an  act  to  be  a  sup- 
plement to  a  former  one,  is  constitutional, 
if  the  subject  therein  is  germane  to  the 
subject  of  the  original  act  MiUvale  v. 
Evergreen  Railway  Co.,  131  P.  S.  1. 

89.  Where  an  act  is  declared  to  be  a 
supplement  to  a  former  act,  if  the  sub- 
ject of  the  original  act  is  sufliciently  ex- 
pressed in  its  own  title  and  the  provisions 
of  the  supplement  are  germane  to  that 
subject,  the  subject  of  the  supplement  is 
sufSciently  covered  by  a  title  containing 
a  specific  reference  to  the  original  act  by 
its  title  with  the  date  of  its  approval 
The  act  of  8  March  1872,  however,  enti- 
tled "  an  act  relating  to  the  Bidge  Avenue 
Passenger  Bailway  Co.,"  which  inferen- 
tially  repeals  the  company's  liability  to 
the  city  of  Philadelphia  to  keep  the 
streets  traversed  by  it  in  repair,  is  un- 
constitutional, as  it  affects  the  rights  of 
the  city  of  Philadelphia  and  reduces  the 
rate  of  taxation  of  dividends  of  said 
company  for  city  purposes,  and  its  title 
discloses  no  intent  to  alter  the  city's 
rights.  Philadelphia  v.  Ridge  Avenue  Ry. 
Co.,  142  P.  S.  484 ;  Ridge  Avenue  Railway 
Co.  V.  Philadelphia,  124  P.  S.  219. 

86.  The  act  of  17  June  1887  (Brightly's 
Purdon  1315),  relating  to  liens  upon  lease- 
holds and  providing  that  "proceedings 
shall  be  as  is  now  provided  by  law  in 
cases  of  mechanics'  liens,"  is  in  violation 
of  article  III.,  sec.  6,  of  the  constitution, 
prescribing  the  method  of  amending  or 
extending  existing  laws.  McKeever  v. 
Victor  Oil  Co.,  9  C.  C.  284. 

87.  The  act  17  June  1887,  sec.  4 
(Brightly's  Purdon  1316),  providing  that 
all    proceedings    for   the   collection   of 
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claims  against  personal  propei-ty  and 
leaseholds  shall  be  as  is  now  provided 
by  law  in  case  of  mechanics'  lien,  ex- 
cepting that  where  no  person  can  be 
found  upon  whom  service  can  be  made, 
that  service  can  be  made  by  publication, 
is  in  violation  of  article  III.,  sec.  6,  of  the 
constitution,  and  with  that  section  stricken 
out  the  act  confers  no  rights  or  privi- 
leges which  can  be  enforced.  Titut  v. 
Elyria  Oil  Co.,  1  Dist  Rep.  204. 

8a  The  act  18  May  1887  (Brightly's 
Purdon  1310),  extending  the  act  1  May 
1861  (Brightly's  Purdon  1310),  giving  a 
lien  for  alterations  to  all  the  counties 
of  the  commonwealth,  is  not  in  conflict 
with  article  III.,  sec.  6,  of  the  constitution, 
which  provides  that  no  law  shall  be  re- 
vived, amended  or  the  provision  thereof 
extended  or  conferred  by  reference  to  its 
title  only.  Puroia  v.  Rosa,  158  P.  S.  20 ; 
affirming  s.  o.  12  C.  C.  193;  Smyera  v. 
Beam,  158  P.  S.  67.  See  Swaney  v. 
Waahington  Oa  Co.,  7  C.  C.  351. 

89.  The  act  22  April  1889  (Brightly's 
Purdon  242),  authorizing  boroughs  to  col- 
lect a  license  tax  on  hacks,  is  not  uncon- 
stitutional or  violative  of  article  III., 
sec.  6,  of  the  constitution.  Waahington  v. 
McOeorge,  146  P.  S.  248. 

90.  An  amending  act  cannot  stand 
where  its  title  contains  no  specific  refer- 
ence to  the  original;  the  act  25  April 
1889  (Brightly's  Purdon  2100),  amending 
the  first  section  of  the  act  15  May  1887, 
P.  L.  118,  providing  for  the  destruction 
of  wild  animals,  is  unconstitutional  for 
that  reason.  Sandera  v.  Cambria  County, 
16  C.  0.  94;  8.  c.  4  Dist.  Rep.  241;  1 
Mag.  &  Con.  66. 

91.  The  act  8  June  1891  (since  re- 
pealed by  the  act  20  June  1893,  Brightly's 
Purdon  685),  extending  the  causes  of 
divorce,  was  held  to  offend  article  III., 
sec.  6,  of  the  constitution.  Oakley  v. 
Oakley,  11  C.  C.  572. 

(A)  Repealing  acta. 

92.  Under  article  III.,  sec.  6,  of  the 
constitution,  the  legislature  may  repeal  a 


statute  by  reference  to  its  titie.    Cmnm^ih 
V.  Evana,  6  Kulp  145. 

(i)  Appropriation  bills. 

93.  The  general  appropriation  in  1893 
appropriating  a  sum  for  the  payment  of 
the  salary  of  a  clerk  in  the  offices  of  the 
prothonotaries  of  the  supreme  court,  is 
not  in  violation  of  article  III.,  sec.  15, 
of  the  constitution,  that  such  bill  shall 
embrace  nothing  but  appropriations  for 
the  ordinary  expenses  of  the  executive, 
legislative  and  judicial  departments  of 
the  commonwealth.  Comm'th  v.  Gregg, 
161  P.  S.  582. 

IV.  Regulation  of  salaries. 

94.  The  salary  of  a  constitutional  of- 
ficer being  once  fixed  by  act  of  assembly, 
the  legislature  is  incompetent  to  repeal 
it,  without  substituting  another  provis- 
ion in  its  stead.  Eeid  v.  SmouUer,  128 
P.  S.  324 ;  reversing  Comm'th  v.  Smoul- 
ter,  5  Kulp  145. 

95.  The  act  of  25  April  1889  (Brightly's 
Purdon  452),  authorizing  county  commis- 
sioners to  furnish  furniture,  books,  sta- 
tionery, light  and  fuel  to  coimty  officers, 
does  not  increase  the  emoluments  of 
office  within  article  III.,  sec.  13,  of 
the  constitution.  Young  v.  Bradford 
County,  7  C.  C.  428. 

96.  The  act  of  25  April  1889  (Brightiy's 
Purdon  452),  so  far  as  it  requires  the 
county  to  heat  and  light  the  coimty  of- 
fices, is  constitutional  and  applies  to 
officers  elected  before  its  passage,  but 
the  provision  that  the  county  shall  fur- 
nish the  office  furniture,  books  and  sta- 
tionery is  as  to  officers  elected  before 
its  passage  an  increase  of  the  officers' 
emoluments  and  in  violation  of  article 
III.,  sec.  13,  of  the  constitution.  Wren 
V.  Luzerne  County,  6  Kulp  37. 

97.  Where  an  officer  is  elected  when 
a  coimty  contains  less  than  one  hundred 
and  fifty  thousand  inhabitants,  but  the 
census  is  increased  to  that  number  dur- 
ing his  term,  the  act  31  March   1876 
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(Brightly's  Purdon  456),  that  officers  of 
counties  containing  over  one  hundred  and 
fifty  thousand  inhabitants  shall  be  paid 
by  salary,  is  not  made,  therefore,  to 
apply  to  such  officer.  Ouldin  v.  Schuyl- 
kill County,  149  P.  S.  210 ;  reversing  s.  c. 
10  C.  C.  601;  Comm'th  v.  Comrey,  149 
P.  S.  216.     See  Darte  v.  Luzerne  County, 

10  C.  C.  604. 

96.  The  act  21  May  1879,  purporting 
in  its  title  to  repeal  the  act  31  March 
1876,  sec.  7  (Brightly's  Purdon  457), 
providing  for  a  salary  board  to  fix  the 
salaries  of  employees  in  counties  con- 
taining over  one  hundred  and  fifty 
thousand  inhabitants,  is  unconstitutional 
under  article  III.,  sec.  3,  of  the  constitu- 
tion, prohibiting  the  passage  of  any  act 
containing  more  than  one  subject,  which 
shall  be  clearly  expressed  in  its  title,  and 
imder  article  III.,  sec.  6,  prohibiting  the 
amendment  to  an  act  by  reference  to  its 
title  only,  and  under  article  III.,  sec.  7, 
prohibiting  local  legislation.  The  act  5 
July  1883,  P.  L.  182,  is  also  unconstitu- 
tional for  the  same  reasons.  The  act  31 
March  1876  is  still  in  force  and  pro- 
vides the  method  for  the  organization 
of  a  salary  board  to  fix  the  salaries  of 
employees.  Comm'th  v.  Mercer,  9  C.  C.  461. 

99.  Article  III.,  sec.  13,  of  the  constitu- 
tion prohibiting  any  law  from  increasing 
or  diminishing  the  salary  or  emoluments 
of  any  public  officer  after  his  election  or  ap- 
pointment, does  not  take  away  the  power 
of  the  court  in  Northampton,  Fayette  and 
Carbon  counties  under  the  act  14  Febru- 
ary 1867  (Brightly's  Purdon  1027,  note  z) 
to  change  the  emoluments  of  the  sheriff 
for  boarding  prisoners.  That  section  of 
the  constitution  is  a  limitation  upon  the 
power  of  the  legislature  alone.    The  act 

11  April  1856  (Brightly's  Purdon  1915) 
and  the  act  14  February  1867  must  be 
construed  together.  McCormick  v.  Fay- 
ette County,  150  P.  S.  190. 

MO.  Where  the  plaintiff  was  elected 
city  assessor  after  the  passage  of  the  act 
of  23  May  1889,  providing  for  the  govern- 
ment of  cities  of  the  third  class,  and  the 
salary  of  said  office  had  previously  been 


fixed  by  ordinance ;  it  was  hdd,  that  his 
compensation  having  been  thus  fixed 
could  not  be  changed  during  his  term  of 
office  under  article  V.,  sec.  3,  clause  13  of 
that  act  (since  amended  by  the  act  9 
June  1891,  Brightly's  Purdon  1646). 
Devers  v.  York,  150  P.  S.  208;  s.  c.  156 
P.  S.  359. 

Id.  The  act  9  May  1889  (Brightly's 
Purdon  399),  providing  that  deputy  coro- 
ners shall  be  paid  by  fees,  is  unconstitu- 
tional as  to  counties  containing  over  one 
hundred  and  fifty  thousand  inhabitants, 
its  title  being  "  an  act  to  provide  for  the 
appointment  of  deputy  coroners  in  the 
several  counties  of  the  commonwealth," 
but  giving  no  notice  as  to  how  they  were 
to  be  appointed  or  paid.  Comm'th  t. 
Grier,  9  C.  C.  444.  Fogarty  v.  SdiuyUdU 
County,  13  C.  C.  454. 

102.  A  general  affirmative  statute  will 
not  repeal  a  previous  particular  statute 
on  the  same  subject  though  their  provis- 
ions be  different;  the  local  acts  1  May 
1861  and  11  March  1870,  fixing  the  sal- 
ary of  the  treasurer  of  Allegheny  counly, 
are  not  repealed  by  the  act  31  March  1876 
(Brightly's  Purdon  455).  BeU  v.  .42*- 
gheny  County,  149  P.  S.  381;  reversing 
s.  0.  10  C.  C.  597.  See  McCleary  v.  JOt- 
gheny  County,  163  P.  S.  678. 

103.  The  act  24  June  1885,  sea  5,  P.  L 
160,  giving  the  recorder  of  deeds  certain 
fees  for  adding  certificates  to  old  records, 
is  in  violation  of  article  XIV.,  sec.  6,  of  the 
constitution.  Pierie  v.  PhUadeljMa,  139 
P.  S.  673 ;  8.  0.  27  W.  N.  C.  286;  a£Brm- 
ing  s.  0.  47  L-  I.  154.  It  also  offends 
article  III.,  sec.  3,  of  the  constitution, 
there  being  nothing  in  the  title  of  the 
act  to  give  notice  or  warning  to  the  tax- 
payers of  the  different  counties  that  the 
recorder's  fees  given  in  the  act  were  im- 
posed upon  them.  Gkickenbach  v.  Lehigh 
County,  166  P.  S.  448. 

104.  The  salary  of  a  municipal  officer 
may  be  increased  during  his  term  of 
office.  He  is  not  within  the  prohibition 
of  article  III.,  sec.  13,  of  the  constitution. 
Carpenter  v.  Lancaster,  4  Del.  63;  «.  c. 
6  Lane.  273. 
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lOS.  Article  UL,  sec.  13,  of  the  consti- 
tution does  not  apply  to  a  municipal  officer 
vliose  salary  is  fixed  by  ordinance.  There 
is  nothing  in  the  act  23  May  1889  which 
prohibits  the  changing  of  the  salary  of 
the  mayor  of  a  city  of  the  third  class 
ifter  his  election,  or  which  compels  the 
councils  to  do  more  than  provide  by  ordi- 
nance a  fixed  annual  salary  for  him ;  the 
restriction  contained  in  art.  V.,  sec.  3, 
elaose  13,  of  that  act  (since  amended  by 
the  act  9  June  1891,  IJrightly's  Pardon 
1546)  applies  only  to  the  offices  which  the 
eooncils  are  empowered  to  create ;  it  does 
not  apply  to  the  principal  municipal  offi- 
ces such  as  mayor,  treasurer  or  controller. 
FeSom  t.  Scranton,  2  Lack.  Jur.  211. 

106L  Where  a  borough  employs  a  con- 
stable to  light  lamps  and  patrol  the 
streets  at  a  fixed  daily  compensation,  his 
vages  are  not  an  official  salary  which 
cannot  be  reduced  without  violating  arti- 
cle HI.,  sec.  13,  of  the  constitution,  which 
Mids  the  decrease  of  an  officer's  salary 
daring  his  term  of  office.  Bigley  t.  BeUe- 
m  Borough,  158  F.S.  495. 

107.  Policemen  in  cities  of  the  third 
class  are  officers  and  not  employees,  they 
have  no  fixed  term,  and  are  entitled  to  an 
increase  of  salary  made  while  in  office. 
Bimdl  V.  WiUiam^aort,  9  C.  0. 129. 

loa  The  act  23  May  1893  (Brightly's 
Pardon  886,  890),  establishing  fees  for 
coostables  and  justioes,  does  not  apply  to 
constables  and  justices  who  were  in 
ofSce  at  the  tinae  of  its  passage  and 
uppioyaL  Rupert  v.  Chatter  County,  13 
C.C.342. 

M9.  The  act  23  May  1893  (Brightly's 
Pardon  886,  890),  fixing  uniform  fees  for 
justices  and  constables,  is  applicable  to 
all  constables  elected  after  its  passage ; 
whras  it  relates  to  officers  elected  be- 
fore its  passi^,  it  is  unconstitutional. 
CwneS  V.  Beaver  County,  42  P.  L.  J.  262. 

VI.  Judicial  department. 

Uft  Where  the  legal  title  to  real  es- 
tte,  and  the  right  of  possession  there- 
"nder,  is   involved,    the    defendant    is 


entitled  to  a  trial  by  jury,  and  a  court 
of  equity  has  no  jurisdiction  by  injunc- 
tion to  try  the  question  according  to  the 
course  of  procedure  in  chancery.  Penn- 
sylvania Canal  Co.  v.  Middletown  ds  Har- 
risburg  Turnpike  Co.,  11  C.  C.  682. 

111.  The  act  22  April  1874  (Brightly's 
Piirdon  2023),  authorizing  parties  to  sub- 
mit to  a  trial  by  the  court  without  a  jury, 
so  far  as  it  excepts  parties  acting  in  a 
fiduciary  capacity,  is  unconstitutional. 
County  commissioners  and  all  other  pub- 
lic officers  having  charge  of  the  public 
moneys  are  persons  acting  in  such  fiduci- 
ary capacity.  Campbell  v.  Fayette  County, 
127  P.  S.  86.  See  Barber  Asphalt  Co.  v. 
Scranton,  2  Lack.  Jur.  301. 

U2.  As  to  the  right  of  trial  by  jury, 
see  note  to  Rhode  Island  v.  Fitzpatrick, 
11  Atlan.  776. 

113.  The  act  of  26  April  1865 
(Brightly's  Purdon  1604),  limiting  ac- 
tions for  injuries  causing  death  to  one 
year,  is  constitutional;  it  applies  to  all 
injuries,  whether  committed  by  corpora- 
tions or  individuals.  Kaahner  v.  Lehigh 
Valley  RaUroad  Co.,  1  Northam.  332. 

114.  The  act  of  11  April  1866, 
providing  that  all  fines  imposed  by  the 
quarter  sessions  of  Luzerne  county  shall 
be  paid  to  the  library  association  for  the 
purchase  and  maintenance  of  a  law 
library  for  the  use  of  the  courts,  is  con- 
stitutional. It  is  not  repealed  by  the 
act  of  12  April  1876.  Comm'th  v.  Ehret, 
1  Northam.  168. 

115.  The  local  act  6  April  1870,  P.  L. 
948,  providing  for  the  voluntary  choice 
of  a  legal  arbitrator  without  the  right  of 
appeal,  is  constitutional ;  but  the  supple- 
ment of  26  March  1873,  P.  L.  396,  substi- 
tuting a  compulsory  mode  of  procedure, 
is  unconstitutional.  The  act  of  1870 
cannot  be  read  into  the  compulsory  arbi- 
tration act  of  16  June  1836  (Brightly's 
Purdon  126)  so  as  to  give  a  right  of  ap- 
peal. Cutler  V.  Hinds,  161  P.  S.  196; 
SpraU  V.  Raymond,  149  P.  S.  258. 

116.  The  act  of  11  April  1876  (amend- 
ing the  act  of  23  May  1874)  being  uncon- 
stitutional, a  municipal  lien  for  construct- 
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ing  a  sewer,  filed  by  the  city  of  Meadville, 
was  held  invalid  and  void  and  was  stricken 
off.     MeadviUe  v.  Dickson,  129  P.  S.  1. 

117.  The  acts  24  March  1877, 1  May 
1879  and  14  February  1881,  establishing 
recorders'  courts  in  certain  cities  which 
accept  their  provisions,  are  in  violation  of 
article  III.,  sec.  7,  of  the  constitution, 
because  whether  they  shall  apply  to  a 
city  of  the  class  described  is  dependent 
on  the  contingency  of  the  action  of  its 
municipal  officers.  Comm'th  v.  Denworth, 
146  P.  S.  172. 

lia  The  act  18  May  1887  (Brightly's 
Purdon  1310),  extending  the  act  1  May 
1861  (Brightly's  Purdon  1310),  giving  a 
lien  for  alterations  to  all  the  counties  in 
the  commonwealth,  is  not  a  judicial  order 
or  decree  directed  to  the  courts  in  viola- 
tion of  article  V.,  sec.  1,  of  the  constitu- 
tution.  Purvis  v.  Boss,  158  P.  S.  20; 
affirming  s.  c.  12  C.  C.  193;  Smyers  v. 
Beam,  168  P.  S.  67. 

119.  The  act  23  May  1887  (Brightly's 
Purdon  834),  prohibiting  a  citizen  of  this 
state  from  assigning  a  claim  against  a 
resident  for  the  purpose  of  having  the 
same  collected  by  attachment  in  the 
courts  of  another  state  with  the  intent  to 
deprive  the  debtor  of  his  right  of  exemp- 
tion, and  imposing  a  penalty  therefor,  is 
not  unconstitutional.  Sweeny  v.  HuiUer, 
145  P.  S.  363. 

lao.  The  third  section  of  the  act  23 
May  1887  (Brightly's  Purdon  816),  mak- 
ing it  competent  upon  a  second  criminal 
trial  to  read  the  notes  of  examination  of 
a  witness  at  a  former  trial,  where  it  ap- 
pears that  the  defendant  was  present  at 
the  former  trial,  and  the  witness  is  either 
dead  or  out  of  the  jurisdiction,  is  not  un- 
constitutional. Comm'th  v.  Cleary,  148  P. 
S.  26.  See  Comm'th  v.  Keck,  148  P.  S. 
639. 

121.  The  procedure  act  of  25  May  1887 
(Brightly's  Purdon  1728)  is  constitu- 
tional.    Honeywell  v.  Tonery,  6  Kulp  360. 

ua.  The  act  8  June  1891  (Brightly's 
Purdon  260),  providing  that  soldiers  and 
sailors  who  re-enlisted  to  fill  quota  may 
sue  for  bounty,  was  hdd  to  be  unconstitu- 


tional as  violating  article  III.,  sec  21,  of 
the  constitution,  that  no  act  shall  pre- 
scribe any  limitation  of  time  within  which 
suits  may  be  brought  against  corporations 
different  from  a  limitation  fixed  in  actions 
against  natural  persons;  that  section  is 
broad  enough  to  include  not  only  corpora- 
tions, but  also  municipal  and  quasi-munici- 
pal corporations.  Cole  v.  Economy  Toim- 
ship,  13  C.  C.  649. 

123.  The  act  12  June  1893  (Brightly's 
Purdon  1019),  providing  for  the  separate 
confinement  and  trial  of  infants  under 
sixteen,  violates  the  provisions  of  the 
constitution  that  all  courts  shall  be  open 
and  that  all  laws  relating  to  the  courts 
shall  be  general  and  imiform.  Court*  for 
Trial  of  Infants,  14  C.  C.  264. 

VII.  Personal  rights. 

124.  The  act  28  October  1851,  sec  7 
(Brightly's  Purdon  1280),  providii^  for 
proceedings  to  declare  a  wife  a  lunatic 
without  notice,  is  unconstitutional  under 
the  declarations  of  rights  as  to  personal 
liberty  and  private  property  in  article  1., 
sec.  1,  of  the  constitution.  May's  Case, 
10  C.  0.  283. 

125.  The  act  of  22  April  1887 
(Brightly's  Purdon  1058),  prohibiting, 
under  a  penalty,  the  placing  of  insurance 
with  a  foreign  insurance  corporation  not 
authorized  to  do  business  in  this  state, 
does  not  apply  to  a  citizen  who  contracts 
for  the  insurance  of  his  own  private  prop- 
erty. Comm'th  v.  Biddle,  27  W.  N.  C. 
287. 

126.  Sec.  8  of  the  high  license  act  13 
May  1887  (since  amended  by  act  9  June 
1891,  Brightly's  Purdon  227)  is  not  un- 
constitutional ;  it  does  not  deny  the  equal 
protection  of  the  laws  nor  grant  to  indi- 
viduals a  special  privilege,  neither  does  it 
impose  a  taxation  which  is  not  uniform. 
Hoffman  v.  Botoman,  1  Dist.  Rep.  562. 

127.  The  act  23  May  1887  (Brightly's 
Purdon  677),  requiring  the  licensing  of 
detectives,  is  not  unconstitutional.  /•>  « 
Ammvr,  1  Dist  Rep.  620. 

12a   The  limitation  of  six  months  in 
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the  act  of  11  April  1889  (Brightly's  Pur- 
don  2071),  within  which  a  practising  vet- 
erinuy  surgeon  must  register,  is  contraiy 
to  the  bill  of  rights  that  no  man  shall  be 
deprived  of  his  property  unless  by  the 
jodgmeiit  of  his  peers  or  the  law  of  the 
bad.  BUter  v.  Bodgen,  8  G.  0.  451 ;  s.  c. 
2Xortham.  207. 

U9.  The  fine  of  "not  less  than  one 
iundred  dollars"  imposed  by  the  act  4 
May  1889,  sec  2  (Brightiy's  Purdon  1326), 
f«  a  riolation  of  the  act  regulating  tran- 
nent  retailers,  was  hdd  to  be  in  violation 
of  article  L,  sees.  1,  8,  9  and  13  of  the 
eraittitatioa  Souih  BeOdehem  y.  Hackett, 
4Korthain.  381;  s.  c.  12  Lane.  196. 

laa  The  act  9  May  1889  (Brightly's 
Pnidon  499),  providing  for  the  punish- 
ment of  bankers  receiving  a  deposit  with 
knowledge  that  the  bank  is  insolvent,  is 
not  in  violation  of  article  L,  sec.  15,  of 
the  congtitution,  that  the  person  of  the 
debtor  shall  not  be  continued  in  prison 
after  delivering  up  his  estate  for  the 
benefit  of  his  creditors;  where  attorneys 
at  law  are  the  proprietors  of  a  banking 
institation  they  are  amenable  as  bankers 
under  that  act ;  it  is  no  defence  that  the 
defendant  intended  to  return  the  money. 
(kmm'th  v.  Sponder,  16  0.  0. 116;  s.  c.  1 
Lack.  L.  N.  61. 

ML  The  act  15  April  1891  (Brightly's 
Pnidon  1657)  and  the  Philadelphia  ordi- 
nance 11  April  1893  passed  in  pursuance 
thereof,  forbidding  the  peddling  of  fish, 
Mt  or  vegetables  in  Philadelphia  with- 
out a  license,  and  providing  that  the  act 
iliall  not  prevent  citizens  of  this  common- 
vealth  from  vending  or  peddling  the  pro- 
ceeds of  his,  her  or  their  farm  or  garden, 
are  unconstitutional  and  void  and  in  vio- 
iaticm  of  article  IV.,  sec.  2,  of  the  Con- 
Kitation  of  the  United  States,  guarantee- 
ing to  citizens  of  each  state  all  the 
privileges  and  immunities  of  citizens  of 
H>e  several  states.  Comm'th  v.  Simons, 
15  C.  C.  660;  s.  c.  35  W.  N.  C.  511. 

M2.  The  ballot  act  of  19  June  1891 
^  not  transcend  the  powers  of  the  leg- 
ulatore  in  dealing  with  the  subject  of 
elections;  it  carefully  preserves  the  right 


of  each  elector  to  vote  for  whom  he 
pleases,  without  any  unnecessary  incon- 
venience; it  is  not  in  violation  of  the 
constitutional  provisions  that  elections 
shall  be  free  and  equal,  and  that  election 
laws  shall  be  uniform  throughout  the 
state ;  its  title  is  suf&cient,  and  it  applies 
to  all  public  oflces  throughout  the  state. 
DeWait  v.  BarOey,  146  P.  S.  529;  affirm- 
ing 8.  c.  1  Dist.  Rep.  199.  See  Repple  v. 
County  Commissioners,  1  Dist  Bep.  202. 

ym.  Eminent  domain. 
(a)  Exercise  of  right. 

(1)  Oenenlly. 

133.  Where  land  is  condemned  by  a 
municipality  for  a  public  purpose,  the 
municipality  has  the  right  to  the  exclusive 
possession  of  the  land,  and  it  is  a  tech- 
nical trespass  if  the  former  owner  attempts 
in  any  way  to  use  it,  even  though  his  use 
may  not  interfere  with  the  public  use. 
Reading  v.  Da/ois,  153  P.  S.  360. 

134.  The  education  of  the  public  by 
exhibiting  artistic,  mechanical,  agricult- 
ural and  horticultural  products  is  a  public 
use  for  which  the  legislature  can  grant  the 
right  of  eminent  domain.  Beet^s  Appeal, 
12  Atlan.  427. 

139.  Though  the  act  of  14  June  1887 
(Brightly's  Purdon  861),  providing  for 
the  incorporation  of  exhibition  companies 
for  the  encoviragement  of  arts  and  sci- 
ences and  conferring  upon  them  the  right 
of  eminent  domain,  fails  to  make  provision 
for  compensation,  the  owner  has  his 
remedy  at  common  law  under  the  consti- 
tution of  1874.    Bees's  Appeal,  12  Atlan. 

427. 

(2)  Bildses. 

136.  Where  land  was  appropriated  for 
an  overhead  bridge  across  a  street,  and 
the  owner's  agent  entered  into  an  £^ee- 
ment  with  the  city  as  to  the  price,  and 
the  owner  also  owned  land  on  the  oppo- 
site side  of  the  street  by  a  different  title ; 
it  was  held,  that  the  agreement  as  to  the 
price  did  not  estop  the  owner  from  recov- 
ering consequential  damages  for  the  injury 
done  to  his  other  land  by  the  construction 
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of  the  bridge.    Beaver  v.  Harrisburg,  156 
P.  S.  647. 

137.  The  right  to  free  a  toll  bridge  by 
the  exercise  of  the  right  of  eminent  do- 
main, is  not  relinquished  by  a  provision 
in  the  charter  of  a  bridge  company  by 
which  the  legislature  reserved  the  right 
to  purchase  the  bridge  after  the  expi- 
ration of  twenty  years.  In  such  a  pro- 
ceeding evidence  is  admissible  as  to  the 
erection  and  maintenance  of  free  bridges 
a  short  distance  below  the  one  in  ques- 
tion. Lock-Haven  Bridge  Co.  v.  Clinton 
County,  157  P.  S.  379. 

See  Highways,  XX. 

(3)  Canal  companies. 

138.  Where  a  canal  company  places 
upon  its  dam  permanent  splashboards, 
which  raises  the  water  and  increases  the 
area  of  the  dam,  it  is  liable  to  a  property 
owner  for  the  injury  resulting  from  the 
consequent  increased  overflow  of  his  land 
occasioned  by  the  enlargement  of  its 
works.  Fredericks  v.  Pennsylvania  Canal 
Co.,  148  P.  S.  317. 

See  Oaxals. 

(4)  Coal  and  inm  companies. 

139.  A  coal  and  iron  company  was 
properly  enjoined  by  preliminary  injunc- 
tion from  entering  upon  and  laying  its 
tracks  upon  the  lot  of  a  gas  and  water 
company,  acquired  by  the  latter  under  the 
right  of  eminent  domain,  and  in  neces- 
sary use  for  the  purposes  of  its  business. 
Scra7iton  Gas  &  Water  Co.  v.  Northern 
Coal  &  Iron.  Co.,  145  P.  S.  21. 

(6)  Electric  light  companies. 

140.  An  electric  light  company  will  be 
enjoined  from  locating  its  poles  on.  the 
side  of  a  country  road  until  a  bond  be 
given  for  the  payment  of  such  damages 
as  an  abutting  land-owner  may  sustain 
by  their  location.  Haverford  Electric 
LiglU  Co.  V.  HaH,  13  C.  C.  369. 

See  Electric  Light. 


(6)  Natntal  gas  companies. 

141.  The  use  of  natural  gas  is  a  public 
one,  and  such  companies  are  vested  with 
the  right  of  eminent  domain.  Johnston's 
Appeal,  5  Cent.  564. 

142.  A  natural  gas  company  having 
the  right  of  eminent  domain  may,  upon 
entering  a  proper  bond,  enter  upon  a 
sidewalk,  dig  the  same  up  and  proceed 
to  lay  pipes  thereunder.  McDevitt's  Ap- 
peal, 7  Atlan.  588. 

143.  An  owner  of  coal  in  situ,  who  has 
been  released  from  the  obligation  of  sur- 
face support,  is  entitled  to  an  injunction 
restraining  a  natural  gas  company  from 
entering  upon  the  surface  to  conduct  a 
pipe  line,  until  payment  of,  or  security 
for,  compensation  for  the  easement  of 
support ;  not,  however,  if  the  corporation 
agrees  to  be  bound  by  the  release  and  to 
accept  the  risk  of  subsidence.  Fenn  Gas 
Coal  Co.  V.  Versailles  Fud  Gas  Co.,  131 
P.  S.  522. 

144.  If  a  natural  gas  company  enters 
upon  land  containing  coal,  and  files .  a 
release  of  all  damages  by  reason  of  the 
mining  and  taking  away  of  the  under- 
lying coal,  the  owner  is  not  entitled  that 
the  right  to  surface  support  should  be 
taken  into  consideration  in  adjusting  the 
damages.  McGregor  v.  Equitable  Gas 
Company,  139  P.  S.  230;  s.  o.  27  W.  N.  C. 
197. 

145.  Where  a  natural  gas  company 
appropriates  land  for  a  right  of  way  for 
a  pipe  line,  it  may  insist  on  the  right  of 
subjacent  support  from  underlying  coal 
strata ;  and  this,  whether  the  surface  and 
the  underlying  coal  are  owned  by  the 
same  or  by  different  persons.  This  right, 
in  its  effect  upon  the  tract  over  which  it 
is  exercised,  is  an  element  for  considera- 
tion in  the  ascertainment  of  compensation 
to  the  coal  owner,  to  the  extent  t«  which 
the  value  of  the  tract  as  a  whole  is  af- 
fected. Davis  V.  Jefferson  Gas  Co.,  147 
P.  S.  130.  See  Wallace  v.  Jefferson  Gas 
Co.,  147  P.  S.  206. 

146.  In  estimating  the  market  value 
of  land  taken  by  a  gas  company,  it  is 
competent  to  show  that  the  land,  though 
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used  as  a  farm,  was  ripe  for  building  im- 
provements, or  for  any  other  purpose 
that  enhanced  its  value.  Wilson  v.  Equi- 
table Gas  Co.,  162  P.  S.  666. 

147.  Under  the  act  29  May  1886 
(Brightly's  Pardon  1593),  a  natural  gas 
company  which  has  obtained  the  munici- 
pal consent  to  the  use  of  a  street  may  lay 
its  pipes  under  the  sidewalk  without 
subjecting  itself  to  liability  for  damages 
under  condemnation  proceedings.  If  the 
owners  have  suffered  direct  injury  by  the 
disturbed  condition  of  the  sidewalk,  or 
consequential  injury  due  to  the  proximity 
of  the  pipe  line,  they  may  proceed  either 
by  an  action  of  trespass  or  upon  the  com- 
pany's bond,  if  such  has  been  given. 
McDevitt  V.  People's  Naturai  Gas  Co.,  160 
P.  S.  367 ;  Provost  v.  New  Chester  Water 
Co.,  162  P.  S.  276. 

14a  An  incorporated  natural  gas  com- 
pany, although  authoriaed  by  ordinance 
to  enter  upon  the  streets  of  a  city,  cannot 
take  the  land  over  which  said  streets  are 
laid  without  the  consent  of  the  owners 
thereof,  nor  without  first  making  just 
compensation  therefor.  Mallory  v.  Brad- 
ford, 2  Lack.  Jur.  399. 

See  Natubal  Gas. 

(7)  Pipe  line  compaalM. 

149.  Whenever  the  lawful  rights  of  an 
individual  in  the  possession,  use  or  en- 
joyment of  his  land  are  in  any  degree 
abridged  or  destroyed  by  reason  of  the 
exercise  of  the  power  of  eminent  domain, 
his  property  is  taken  pro  tanto  and  he  is 
entitled  to  compensation ;  where  viewers, 
to  assess  damages  for  laying  a  pipe  line 
across  the  plaintiff's  farm,  assessed  dam- 
ages for  land  taken,  the  court  dismissed 
exceptions  which  were  taken  on  the 
ground  that  the  land  was  not  actually 
taken,  the  petition  and  bond  filed  sufK- 
ciently  indicating  a  taking  of  the  land. 
Bollinger  v.  Southern  Pipe  Line  Co.,  9 
Lane.  266. 

150.  In  proceedings  to  assess  damt^es 
for  locating  a  pipe  line,  where  the  defend- 
ant's petition  for  leave  to  file  a  bond  de- 
scribed the  ground  proposed  to  be  taken. 


it  was  not  necessary  that  the  report  of 
the  viewers  should  set  forth  fully  the 
ground  taken.  Mayer  v.  Southern  Pipe 
Line  Co.,  5  York  1. 

151.  Where  land  is  taken  for  a  pipe 
line  company,  the  viewers  may  take  into 
consideration  the  matter  of  consequential 
damages,  but  the  act  2  June  1883  (Bright- 
ly's Pardon  3692)  does  not  require  the 
viewers  to  report  that  they  had  regard  to 
the  advantages  to  the  plaintiff  in  the  con- 
struction of  the  line.  Mayer  v.  Southern 
Pipe  Line  Co.,  5  York  1. 

152.  Where  damages  were  awarded 
upon  the  condemnation  of  land  for  a  pipe 
line  company,  and  an  appeal  was  taken 
and  exceptions  filed  to  the  report;  it  was 
held,  that  the  taking  of  the  appeal  made 
the  question  of  damages  one  for  the  jury, 
and  such  question  could  not  be  passed  on 
in  exceptions  to  the  report  Mayer  v. 
Southern  Pipe  Line  Co.,  5  York  1. 

See  PiPB  Lute  Companies. 

(8)  Rallnada  and  street  nilways. 

153.  The  legislature  may  authorize  the 
building  of  a  railroad  on  a  street  or  other 
highway.  Simpson  v.  Philadelphia  & 
Beading  Bailroad  Co.,  4  Montg.  102. 

154.  Where  the  chief  engineer  of  a 
railroad  company  surveyed  and  staked 
out  the  centre  line  of  a  proposed  railroad 
and  returned  a  map  thereof  to  the  officers 
of  the  company,  but  no  action  was  taken 
by  the  board  of  directors  adopting  the 
location ;  it  was  held,  that  the  act  of  the 
engineer  did  not  confer  such  a  title  upon 
the  railroad  company  as  would  justify 
them  in  asking  for  an  injunction  restrain- 
ing another  company  from  proceeding 
regularly  to  appropriate  land  for  its  road- 
way ;  and  this,  though  the  land  in  ques- 
tion was  owned  by  the  plaintiff  company. 
Waiiamsport  &  N.  B.  B.  B.  Co.  v.  Phila- 
delphia &  Erie  B.  B.  Co.,  141  P.  S.  407 ; 
reversing  s.  c.  8  C.  C.  10. 

155.  Where  an  elevated  railroad  is 
erected  entirely  on  the  property  of  the 
company  separated  from  that  of  the  plain- 
tiff by  a  city  street  fifty-one  feet  wide, 
such  construction  and  operation  discloses 
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no  injury  actionable  under  article  XXI., 
sec.  8,  of  the  constitution.  Dooner  v. 
Pennsylvania  R.  R.  Co.,  142  P.  S.  36. 

156.  The  franchises  of  a  railroad  com- 
pany may  be  taken  by  eminent  domain 
where  a  necessity  for  such  taking  exists ; 
where  the  proposed  construction  of  plain- 
tiffs railroad  across  defendant  company's 
yard  upon  an  elevated  structure  occupy- 
ing but  a  trifling  part  of  the  yard  would 
cause  comparatively  little  injury  easily 
compensated  in  damages  and  was  abso- 
lutely necessary,  the  plaintiff's  right  to 
effect  such  crossing  was  sustained.  Pitts- 
burgh June.  R.  R.  Co.  V.  Allegheny  Valley 
R.  R.  Co.,  146  P.  S.  297. 

137.  A  market  house  maintained  by  a 
mere  private  business  corporation  may  be 
taken  by  a  railroad  company  for  a  rail- 
road station ;  and  this,  though  the  act  of 
incorporation  declared  the  purpose  to  be 
the  maintenance  of  buildings  to  be  appro- 
priated and  used  as  a  public  market 
house.  Twelfth  Street  Market  Co.  v. 
Philaddphia  &  Reading  Terminal  R.  R. 
Co.,  142  P.  S.  580;  affirming  s.  c.  10  C.  C. 
26. 

isa  The  lessee  of  a  market  stall  has 
no  such  estate  as  will  entitle  him  to  dam- 
ages from  a  railroad  company  which  con- 
demns the  market  house.  Strickland  v. 
Pennsylvania  R.  R.  Co.,  154  P.  S.  348. 

159.  A  decree  preventing  a  grade  cross- 
ing does  not  conflict  with  article  XVII., 
sec.  1,  of  the  constitution,  which  provides 
that  every  railroad  company  shall  have 
the  right  with  its  road  to  intersect  with, 
connect  with  or  cross  any  other  railroad. 
Perry  County  Railroad  Extension  Co.  v. 
Newport  &  SJierman's  Valley  R.  R.  Co., 
160  P.  S.  193. 

160.  Where  a  railroad  company  owned 
the  corner  lots  diagonally  opposite  to 
each  other  at  the  intersection  of  two 
streets,  and  with  the  consent  of  the  city 
it  threw  a  bridge  across  the  street  and 
built  the  abutments  on  its  own  land  and 
the  plaintiff  owned  a  dwelling-house  at 
one  of  the  other  comers ;  it  was  held,  that 
the  only  element  of  damage  was  the  addi- 
tional servitude  imposed  upon  the  plain- 


tiff's land  by  the  exclusion  of  light  and 
air  from  his  dwelling ;  the  damages  could 
not  be  fixed  by  a  comparison  of  the  value 
of  the  plaintiffs  property  before  the  rail- 
road was  built  and  after.  Jones  v.  Erie 
&  Wyoming  Valley  R.  R.  Co.,  151  P.  8. 30. 

161.  Where  an  inclined  plane  railroad 
was  built  across  a  street  and  was  built 
upon  piers  upon  lots  owned  by  the  com- 
pany in  fee  and  the  structure  did  not 
rest  upon  or  overhang  any  other  person's 
land ;  it  was  held,  in  an  action  by  a  land- 
owner for  damages,  that  evidence  was  not 
admissible  that  access  to  his  property  was 
obstructed;  but  the  company  was  liable 
for  damages  caused  by  the  discharge  of 
water  from  the  structure  against  the 
brick  wall  of  the  plaintiff's  house.  Hart- 
man  V.  Pittsburgh  Incline  Plane  Co.,  159 
P.  S.  442. 

162.  It  is  not  necessary  to  provide 
compensation  to  abutting  owners  for  the 
construction  and  operation  of  a  street 
railway  operated  by  means  of  an  over- 
head electric  system.  The  act  of  14 
May  1889  (Brightly's  Purdon  1823)  is 
not  unconstitutional.  Lockhart  v.  Craig 
Street  Railway  Co.,  139  P.  S.  419 ;  affirm- 
ing s.  0.  8  C.  C.  470 ;  37  P.  L.  J.  479. 

163.  The  act  14  May  1889  (Brightly's 
Purdon  1823)  confera  power  on  street 
railway  companies  to  use  electricity  as 
a  motive  power  and  to  erect  poles  on 
the  sidewalks  with  the  consent  of  the 
local  authorities,  and  such  a  use  of  the 
street  is  not  the  imposition  of  an  ad- 
ditional servitude  as  will  entitle  adjoin- 
ing owners  to  compensation.  Comm'th 
V.  West  Chester,  9  C.  C.  642. 

164.  The  legislature  may  authorize  the 
placing  of  railways  upon  streets  without 
provision  for  compensation  of  adjoining 
landowners.  DiUey  v.  WUkea-Barre  * 
Kingston  Pass.  Ry.  Co.,  12  C.  C.  270. 

165.  Street  railway  companies  formed 
under  the  act  14  May  1889  (Brightly's 
Purdon  1823)  have  the  right  to  use  elec- 
tricity for  motive  power,  and  may,  with 
the  consent  of  supervisors,  lay  their 
track  and  erect  poles  on  a  township 
road;  abutting  property  owners  are  not 
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entitled  to  compensation  for  sach  a  use 
of  the  highway.  Cfillette  v.  CtieOer  & 
Media  By.  Co.,  5  Del.  106. 

16S.  The  operation  of  a  street  railway, 
either  by  horses,  cable  or  electricity,  when 
authorized  by  law  on  a  public  street,  is 
not  an  additional  servitude  which  will 
entide  the  owner  of  abutting  property 
tu  compensation  under  article  XVI.,  sec. 
X,  of  the  constitution.  If  the  owner  has 
occasion  for  the  presence  of  vehicles  in 
front  of  his  property,  he  may  exercise 
that  right  for  such  reasonable  time  as 
is  necessary  for  his  purpose,  and  if  the 
passage  of  street  cars  is  thereby  im- 
peded, the  street  cars  must  wait.  Baff- 
erty  v.  Central  Traction  Co.,  147  P.  S. 
579;  reversing  s.  c.  39  P.  L.  J.  15. 

167.  The  act  14  May  1889  (Brightly's 
Purdon  1823)  was  not  intended  to  pro- 
Tide  for  long  distance  lines  of  trans- 
portation connecting  widely  separated 
cities  and  towns  by  electric  railways 
and  traversing  country  roads;  the  mu- 
nicipal authorities  of  boroughs  and  cities 
may  impose  the  additional  servitude  of 
a  street  railway  upon  the  streets,  but  the 
tovnship  authorities  cannot  impose  such 
an  additional  servitude  upon  roads  with- 
out the  consent  of  the  abutting  land- 
owners. Pennsylvania  B.  B.  Co.  v. 
Montgomery  County  Pass.  By.  Co.,  167 
P.  S.  62 ;  8.  c.  11  Montg.  58 ;  reversing 
8.0. 10  Montg.  97;  9  Montg.  202;  14  C. 
C.  88 ;  and  overruling  Pennsylvania  B.  B. 
Co.  V.  Braddock  Electric  By.  Co.,  1  Dist. 
Rep.  626. 

See  Bailboajds. 


(9)  Reserroin. 

Ifift  Land  seized  by  and  appropriated 
to  the  use  of  the  state  for  the  ptirpose  of 
»  reservoir  for  the  Pennsylvania  canal 
Tests  in  the  commonwealth.  Delosier  v. 
I^ntylvania  Canal  Co.,  11  Atlan.  400. 

Ma.  In  proceedings  t»  assess  damages 
for  property  taken  for  a  reservoir,  the 
measure  of  damages  is  the  fair  market 
'ahe  of  the  property  at  the  time  it  was 
taken;   where   the    plaintiff's  witnesses 
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upon  direct  examination  expressed  opin- 
ions of  the  value  of  the  land  if  it  were 
cut  up  into  lots  opened  through  it,  and 
they  were  elaborately  cross-examined ;  it 
was  held,  that  the  court  properly  refused 
to  strike  out  the  testimony  upon  a  motion 
ijiade  after  the  trial  had  progressed  for 
two  days  and  all  of  the  plaintiffs  wit- 
nesses had  been  examined  and  he  had 
rested.  Warden  v.  Philadelphia,  167  P.  S. 
623. 

(10)  Watei  companies. 

ITOi  A  water  company  can  take  a  spring 
or  .stream  of  water  tmder  the  right  of 
eminent  domain;  but  only  after  having 
made  or  secured  compensation  to  those 
deprived  of  the  use  of  the  water.  Lord 
V.  Meadville  Water  Co.,  135  P.  S.  122; 
8.  c.  26  W.  N.  C.  110. 

171.  A  water  company  incorporated 
under  the  general  corporation  act  of  29 
April  1874  may,  under  the  right  of  emi- 
nent domain,  take  the  works  and  improve- 
ment of  a  private  water  company,  but  it 
cannot  take  and  condemn  springs  and 
streams.  So,  its  right  of  eminent  domain 
is  a  continuing  one,  and  it  may  take  other 
property  after  the  original  completion  of 
its  works.  Edgewood  Water  Co.  v.  Troy 
Water  Co.,  7  C.  C.  476. 

17Z  Where  a  water  company  has  con- 
demned land  imder  the  right  of  eminent 
domain,  and  given  security  which  has 
been  approved  by  the  court,  the  land- 
owner is  restricted  to  the  proceeding  in- 
stituted for  the  recovery  of  damages  for 
the  property  so  taken.  Degen  v.  Meadow- 
brook  Water  Co.,  3  Lack  Jur.  233. 

See  Watee  Companies. 

(11)  Water  pipe. 

173.  Proceedings  to  assess  damages 
against  the  city  of  Lancaster  for  laying 
water  pipe  through  private  property  are 
under  the  special  act  21  March  1836; 
that  city  has  never  adopted  the  act  25 
May  1887  (Brightly's  Purdon  772),  and 
the  act  of  1836  has  not  been  repealed  by 
the  act  of  1887.  Schroeder  v.  LancaMer, 
15  C.  C.  467. 

174.  The  city  of  Lancaster  never  hav- 
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ing  adopted  the  act  25  May  1887  (Bright- 
ly's  Purdon  772),  proceedings  to  assess 
damages  against  it  for  laying  water  pipe 
through  private  property  must  be  had 
under  the  local  act  21  March  1836,  P.  L. 
134.  Schroeder  v.  Lancaster,  11  Lane. 
257,  390,  72. 
See  MuNiciPAi.  Assessments. 

(12)  StiMts  and  aewen. 

175.  The  act  of  16  May  1889  (P.  L. 
228),  relating  to  streets  and  sewers  in 
cities  of  the  second  class,  was  held  to  be 
unconstitutional.  WliUney  t.  PUtaburgh, 
138  P.  S.  401 ;  overruling  Howard  v.  Pitta- 
burgh,  38  P.  L.  J.  87.  See  act  16  May 
1891,  P.  L.  65  (Brightly's  Purion  1534). 

176.  The  act  of  14  May  1874  (Bright- 
ly's  Purdon  1877),  authorizing  the  assess- 
ment of  damage  by  the  jury  laying  out  a 
road,  is  not  unconstitutional.  The  land- 
owner cannot  disregard  their  determina- 
tion and  apply  for  reviewers  to  assess 
damages.  Road  in  West  Whitdand,  4 
Montg.  11. 

177.  So  much  of  the  act  23  May  1889 
(Brightly's  Purdon  1563)  as  relates  to 
the  assessment  of  damages  for  opening 
streets  in  cities  of  the  third  class,  is  vin- 
constitutional  and  void ;  legislation  affect- 
ing the  assessment  of  damages  for  land 
taken  under  the  right  of  eminent  domain 
must  be  uniform  throughout  the  common- 
wealth. Gardiner  v.  Chester,  6  Del.  69 ; 
8. 0. 9  Lane.  246.    See  s.  c.  5  Del.  237, 293. 

17a  Where  a  public  street  has  been 
appropriated  by  a  railroad,  a  person  who 
is  not  the  owner  of  land  abutting  upon 
the  street  has  no  right  to  damages  upon 
the  ground  that  the  street  has  been  made 
inconvenient  and  dangerous  for  travel; 
so  a  lot  owner,  whose  lot  is  not  nearer 
than  one  or  two  hundred  feet  from  the 
road,  cannot  recover  damages  for  the  con- 
sequential injury  from  noise  and  dust  pro- 
duced by  the  ordinary  operation  of  the 
road.  Pennsylvania  Company  for  Insur- 
ance on  Lives  &  Granting  Annuities  v. 
Pennsylvania  Schuylkill  Valley  B.  B.  Co., 
151  P.  S.  334. 

179.   Under  the  act  16  May  1891,  sec. 


12  (Brightly's  Purdon  1402),  no  person  is 
entitled  to  recover  damages  for  any  build- 
ings or  improvements  which  may  be  placed 
upon  or  within  the  lines  of  any  located 
street  or  alley  after  the  same  shall  have 
been  located  by  councils ;  that  act  is  not 
in  conflict  with  article  XVI.,  sec.  8,  of 
the  constitution.  Busch  y.  McKeesport, 
166  P.  S.  57. 

180.  Compensation  for  change  of  grade 
is  not  limited  merely  to  property  fronting 
or  abutting  on  the  particular  street  whose 
grade  is  changed;  where  the  plaintiffs 
house  fronted  on  a  street  numing  along 
the  line  of  a  railroad,  and  the  city  de- 
pressed two  cross  streets  so  that  they 
could  go  under  the  railroad,  and,  by  reason 
of  such  depression,  access  to  plaintiff's 
house  by  vehicles  was  entirely  cut  off; 
it  was  held,  that  plaintiffs  were  entitled 
to  recover.  MeUor  v.  Philadelphia,  160 
P.  S.  614.  See  Tucker  and  Frankford 
Streets,  166  P.  S.  336. 

181.  Under  article  VI.,  sec.  8,  of  the 
constitution,  an  owner  of  property  upon  a 
street  is  entitled  to  damages  for  a  change 
of  grade,  rendered  necessary  in  order  to 
construct  sewers  to  abate  a  nuisance  prej- 
udicial to  the  health  of  the  neighborhood, 
and  the  municipality  cannot  set  off  against 
his  special  damage  a  subsequent  increase 
of  value  common  to  the  entire  neighbor- 
hood in  which  the  particular  property  is 
situated.  Budderow  v.  Philadelphia,  166 
P.  S.  241. 

182.  Where  a  property  owner  had  peti- 
tioned a  borough  for  a  change  of  grade, 
and  the  change  was  made  without  objec- 
tion; it  was  field,  that  after  his  death, 
under  article  XVI.,  sec.  8,  of  the  constitu- 
tion, his  heirs  might  recover  damages  for 
such  change  unless  the  constitutional  right 
had  been  waived.  Lewis  v.  Darby,  166 
P.  S.  613;  8.  c.  6  Del.  128. 

183.  A  municipality  has  the  same  con- 
trol over  a  sidewalk  as  it  has  over  the 
carriage-way;  it  may  use  both  to  what- 
ever depth  below  the  surface  it  may  desire 
to  go  for  sewers,  gas  and  water  mains,  and 
any  other  urbane  uses,  and  for  such  use 
the  owners  of  abutting  property  are  not 
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entitled  to  damages.  McDevitt  v.  People's 
Natural  Gas  Co.,  160  P.  S.  367 ;  Provost 
V.  New  Chester  Water  Co.,  162  P.  S.  275. 

184.  Where  three  viewers  to  assess  dam- 
^es  for  the  construction  of  a  sewer,  were 
appointed  under  the  act  of  24  May  1887 
(afterwards  declared  unconstitutional  in 
Ayar's  Appeal,  122  P.  S.  266),  and  the 
city  defendant  appealed  to  the  common 
pleas  and  assisted  in  the  selection  of 
a  trial  jury;  it  was  Jield,  that  the  city 
had  waived  the  irregularity  of  the  orig- 
inal appointment  of  but  three  viewers 
instead  of  seven  as  required  by  the  act 
of  23  May  1874.  Wilson  v.  Scranton,  141 
P.  S.  621 ;  8.  0.  2  Lack.  Jur.  8. 

185.  Entering  on  the  plaintiff's  land 
by  a  municipality  without  agreeing  for 
compensation  or  tendering  security,  and 
constructing  a  covered  sewer  across  the 
surface,  constitutes  a  taking.  In  such 
case  the  city  is  entitled  to  exclusive  pos- 
session and  the  owner  is  entitled  to  full 
damages.  A  suit  for  compensation  by 
the  owner  divested  his  title  and  vested 
it  in  the  city.  Noon  v.  Scranton,  7  C.  C. 
123. 

186.  A  municipal  corporation  is  not 
liable  for  damages  to  property  occasioned 
by  the  inadequacy  of  a  sewer  constructed 
by  it     Bear  v.  AUentoum,  148  P.  S.  80. 

See  Highways. 

(.b)  Proceedings  to  assess  damages. 

187.  Where  there  has  been  such  an 
actual  taking  under  the  power  of  emi- 
nent domain  as  invests  the  donee  of  the 
power  with  title,  and  gives  to  the  land- 
owner a  vested  right  of  compensation, 
the  former  cannot  be  permitted  to  dis- 
continue condemnation  proceedings  with- 
out the  consent  of  the  latter.  Wood  v. 
St&te  Hospital  for  the  Insane,  164  P.  S.  159. 

18a  It  has  been  the  universal  practice 
to  designate  a  fixed  sum  as  a  penalty  in 
bonds  securing  compensation  in  condem- 
nation proceedings;  there  is  no  appeal 
from  an  order  of  the  common  pleas  approv- 
ing such  a  bond  as  adequate  in  amount 
and  executed  by  sufficient  sureties. 
Tvaelfih  Street  Market  Co.  v.  PkUaddphia 


&  Beading  Terminal  B.  B.  Co.,  142  P. 
S.  680;  afifirming  s.  c.  10.  C.  C.  25. 

189.  The  approval  of  the  bond  is  not 
an  adjudication  of  the  right  to  proceed 
with  the  condemnation.  Edgeviood  Water 
Co.  V.  Troy  Water  Co.,  7  C.  C.  476. 

190.  In  condemnation  proceedings,  a 
witness  who  has  known  the  property  for 
ten  or  fifteen  years  and  knows  of  sales 
of  like  property  in  the  neighborhood,  is 
competent  to  testify  to  the  market  value 
of, the  property  condemned.  McElheny 
v.  McKeesport  &  Duquesne  Bridge  Co., 
153  P.  S.  108. 

191.  The  act  of  21  April  1868  (P.  L. 
386),  authorizing  the  assessment  of  bene- 
fits for,  inter  alia,  the  vacation  of  streets, 
is  constitutional  and  in  force.  Howard 
Street,  142  P.  S.  601 ;  affirming  s.  o.  24 
W.  N.  C.  491-620. 

192.  Article  IX.,  sec.  1,  of  the  consti- 
tution does  not  prohibit  local  assess- 
ments for  benefits.  Howard  v.  Pittsburgh, 
38  P.  L.  J.  87. 

193.  Damages  in  condemnation  pro- 
ceedings are  not  limited  by  the  amount 
of  the  bond ;  under  the  constitution  upon 
an  appeal  from  an  assessment,  the  amount 
of  damages  must  be  determined  by  a  jury 
according  to  the  course  of  the  common 
law.  Michael  v.  Crescejit  Pipe  Line  Co., 
159  P.  S.  99. 

194.  Interest,  as  such,  is  not  allowed  on 
damans  in  condemnation  proceedings, 
but  it  is  proper  for  the  jury  to  consider 
the  lapse  of  time  between  the  taking  of 
the  land  and  the  time  of  trial,  in  making 
np  the  damages  for  which  to  render  a 
verdict.  Klages  v.  Philadelphia  &  Bead- 
ing Terminal  B.  B.  Co.,  160  P.  S.  386. 

195.  Where  a  land-owner  appeals  from 
an  award  and  afterwards  withdraws  his 
appeal,  the  court  will  not  allow  interest 
from  the  date  of  the  award,  but  from  the 
date  of  the  withdrawal  of  the  appeal  by 
the  entry  of  judgment  as  of  the  latter 
date.  Donaldson  v.  Pennsylvania  B.  B. 
Co.,  5  C.  C.  62  n. ;  s.  o.  160  P.  S.  391  n. 

196.  A  county  may  appeal  from  an  as- 
sessment of  damages  under  the  act  of  13 
June  1874  (Brightly's  Purdon  772)  and 
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article  XVI.,  sec.  8,  of  the  constitution. 
Grant  Street,  7  C.  C.  84. 

197.  In  a  proceeding  under  the  act  10 
June  1893  (Brightly's  Purdon  426),  for 
the  termination  of  an  easement  which 
has  been  abandoned  by  a  corporation 
possessing  the  right  of  eminent  domain, 
where  it  appears  that  there  are  no  facts 
in  dispute,  the  court  will  not  frame  an 
issue  requiring  the  intervention  of  a  jury. 
Delaware  &  Hudson  Canal  Co.  v.  Oenet, 
169  P.  S.  343 ;  aflBrming  s.  c.  15  C.  C.  216. 

19a  Where  land  is  taken  by  the  right 
of  eminent  domain  the  right  of  appeal  is 
mutual;  an  appeal,  however,  is  fatally 
defective  when  the  required  affidavit 
that  the  same  is  not  intended  for  delay 
is  omitted.  Hanover  Borough  AUey,  4 
Dist.  Rep.  160. 

See  Highways. 

IZ.  Regulation  of  commerce. 

199.  The  office  license  tax,  when  im> 
posed  under  the  act  of  7  June  1879  upon 
a  foreign  railroad  corporation  engaged  in 
interstate  commerce,  is  in  violation  of  the 
commercial  clause  of  the  constitution  of 
the  United  States.  Norfolk  &  Western 
RaUroad  Co.  v.  Comm'th,  26  W.  N.  C.  189 ; 
reversing  Norfolk  &  Western  Railroad  Co. 
V.  Comm'th,  114  P.  S.  256. 

200.  The  act  of  4  June  1883  (Brightly's 
Purdon  1815),  forbidding  discrimination 
by  common  carriers  in  rates  and  facilities 
for  transportation,  is  unconstitutional  so 
far  as  it  undertakes  to  regulate  interstate 
commerce.  Wigton  v.  Pennsylvania  Rail- 
road Co.,  8  C.  C.  191. 

201.  The  right  to  import  liquor  into  a 
state  and  sell  it  therein  in  its  original 
packages  cannot  be  interfered  with  by 
prohibitory  or  license  laws.  Leisy  v. 
Hardin,  38  P.  L.  J.  36.  For  interesting 
reviews  of  this  decision,  see  articles  by 
C.  Stuart  Patterson  and  A.  H.  Winter- 
steen,  Esqrs.,  in  26  W.  N.  C.  206,  289. 

202.  Whether  a  barrel  of  beer  or 
whiskey  in  pint  bottles  can  be  sold  in 
single  bottles,  as  "original  packages," 
was  not  decided.     Comm'th  v.  Zelt,  138 


P.  S.  616 ;  8.  c.  27  W.  N.  C.  131 ;  Comm'th 
V.  Swihart,  138  P.  S.  629;  Comm'th  v. 
Pendergast,  138  Ibid.  633. 

203.  State  laws  prohibiting  the  sale  of 
liquors  to  minors  and  to  persons  of  known 
intemperate  habits,  are  valid  regulations 
as  applied  to  imported  liquors  sold  in  the 
original  package.  Comm'th  v.  Zelt,  138 
P.  S.  615;  Comm'th  v.  Silverman,  138 
P.  S.  642. 

204.  The  act  of  21  May  1885  (Brightly's 
Purdon  1621),  prohibiting  the  manufact- 
ure and  sale  of  oleomargarine,  is  consti- 
tutional. Walker  v.  Comm'th,  11  Atlan. 
623.  See  Comm'th  v.  Paul,  10  0.  C.  332 ; 
s.  c.  48  L.  L  4. 

205.  The  act  of  21  May  1886  (Brightly's 
Purdon  1621),  prohibiting  the  sale  of 
oleomargarine,  does  not  apply  to  a  per- 
son who  has  received  it  from  another 
state  and  sold  it  in  its  original  package. 
Comm'th  V.  Paul,  48  L.  I.  4. 

206.  The  act  21  May  1886  (Brightly's 
Purdon  1621),  prohibiting  the  manufact- 
ure or  sale  of  oleomargarine,  is  not  un- 
constitutional. Where  oleomargarine  was 
brought  into  this  state  in  a  package 
containing  ten  pounds,  and  out  of  this 
package  two  pounds  were  sold  and  deliv- 
ered in  a  paper  package ;  it  was  held,  that 
there  was  a  breaking  of  the  original  pack- 
age, the  contents  of  which  thereby  became 
a  part  of  the  common  mass  of  property 
within  this  state.  Comm'th  v.  Pavl,  148  P. 
S.669.    See  Comm'tAv.PauJ,  10  C.C.  332. 

207.  Where  a  case  stated  avers  that 
the  defendant  was  an  agent  of  a  non- 
resident manufacturer  of  oleomargarine, 
and  that  he  sold  at  his  stores  in  this  state 
a  package  weighing  eighty  pounds,  made 
and  stamped  and  branded  in  Bhode 
Island,  for  use  as  an  article  of  food ;  it 
was  held,  that  the  statement  did  not 
amount  to  an  assertion  that  the  sales 
were  made  in  the  original  package  of 
commerce.  Comm'th  v.  SchoUenberger, 
166  P.  S.  201;  reversing  s.  c.  12  0.  C. 
442,636. 

20a  The  act  of  20  April  1864,  relating 
to  hawkers  and  pedlers  in  Lehigh,  Dau- 
phin,   Sullivan,    Wyoming   and    Bucks 
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counties,  is  a  constitutional  exercise  of 
the  police  powers  of  the  state.  Comm^th 
T.  Lippincott,  7  C.  C.  32. 

a/».  The  act  of  9  May  1889  (Brightly's 
Pnrdon  1655),  prohibiting  hawking  and 
peddling  without  a  license,  is  a  valid  ex- 
ercise of  the  police  power  of  the  state. 
Camm'th  v.  Winslow,  7  C.  C.  667. 

210.  The  act  of  8  April  1861,  prohibit- 
ing the  buying  of  produce  in  the  counties 
of  Berks  and  Franklin  without  a  license, 
with  intent  to  send  the  same  for  sale  to 
markets  outside  the  county,  does  not  dis- 
criminate against  citizens  of  other  states 
more  than  citizens  of  our  own  state,  and 
is  valid  as  respects  the  purchase  of  goods 
for  sale  within  this  state.  Rothermel  v. 
Meyerle,  136  P.  S.  260;  s.  c.  26  W.  N.  C. 
422;  reversing  s.  c.  7  C.  C.  616.  See 
Bothermd  v.  Ziegl&r,  7  C.  C.  605. 

211.  A  city  ordinance  requiring  the 
payment  of  a  license  fee  from  all  per- 
sons soliciting  orders  was  field,  in  its 
operation  upon  an  agent  for  a  business 
house  in  Chicago,  to  be  a  tax  upon  inter- 
state commerce;  the  subject-matter  of 
such  an  ordinance  is  not  within  the  limi- 
tation of  the  police  power  of  the  state. 
Breimom,  v.  TituaviUe,  163  U.  S.  289; 
reversing  s.  c.  143  P.  S.  642. 

212.  The  ordinance  of  the  borough  of 
Warren  of  13  April  1894,  regulating  vend- 
ing, hawking  and  peddling  in  the  borough, 
is  manifestly  in  restraint  of  legitimate 
trade  and  cannot  be  justified  as  a  police 
regulation.  Warren  Borough  v.  Lewis,  16 
C.  C.  176. 

213.  The  act  17  AprU  1846  (Brightly's 
Purdon  1666),  prohibiting  hawking  and 
peddling  in  Schuylkill  county,  and  the 
varions  acts  extending  that  act  to  other 
counties,  are  repugnant  to  the  powers  of 
Congress  to  regulate  interstate  commerce. 
Comm'th  V.  Mooney,  12  Lane.  209.  The 
same  was  heUd  of  an  ordinance  of  the 
borough  of  Port  Allegheny  in  McKean 
county.    Comm'th  v.  Walker,  12  Lane.  210. 

214.  A  borough  ordinance  which  pro- 
vided that  all  persons  seUing  liquors 
within  the  borough  should,  in  addition  to 
other  licenses,  pay  the  treasurer,  for  a 


saloon  twenty-five  dollars,  and  for  ped- 
dling with  a  wagon  fifty  dollars,  annu- 
ally, and  that  any  person  selling  liquor 
within  the  borough  without  paying  said 
tax  should  be  fined  fifty  dollars  for  each 
offence,  was  held  to  be  invalid,  as  impos- 
ing a  tax  for  revenue.  DuBoistoum  v. 
Rochester  Brewing  Co.,  9  C.  C.  442. 

215.  A  license  tax  imposed  by  a  bor- 
ough upon  hawkers  and  pedlers  for  rev- 
enue purposes  only,  cannot  be  enforced 
against  a  citizen  of  another  state  whose 
business  is  not  dangerous  to  the  health, 
morals  or  general  welfare  of  the  commu- 
nity, and  does  not  violate  any  police  reg- 
ulation.    Comm'th  v.  Walker,  14  C.  C.  686. 

216.  The  act  6  February  1830  (Bright- 
ly's Purdon  1667),  forbidding  the  ped- 
dling of  clocks  without  a  license,  does  not 
interfere  with  interstate  commerce,  and 
is  not  in  violation  of  the  constitution  of 
the  United  States.  Comm'th  v.  Harmel, 
166  P.  S.  89. 

217.  The  act  10  May  1893  (Brightly's 
Purdon  1326),  authorizing  cities,  boroughs 
and  townships  to  impose  a  license  fee 
upon  all  persons  engaging  in  a  transient 
retail  business,  but  excepting  those  en- 
gaged in  a  permanent  business,  does  not 
allow  a  tax  to  be  imposed  upon  non-resi- 
dents having  their  permanent  business 
place  out  of  the  state  but  employing  an 
agent  to  do  a  transient  business  in  the 
state;  such  a  tax  would  be  a  tax  upon 
interstate  commerce.  SoiUh  BetJdehem  v. 
Hackett,  4  Northam.  381 ;  s.  c.  12  Lane. 
196. 

218.  Article  XVII.  of  the  constitution 
does  not  forbid  the  leasing  by  a  street 
railway  company  of  the  franchises  and 
track  of  another  street  railway  company 
operating  on  a  parallel  street.  That 
article  does  not  apply  to  street  railways. 
Gyger  v.  IVdladelphia  City  Pass.  Railway 
Co.,  136  P.  S.  96;  s.  c.  26  W.  N.  C.  437. 

219.  The  imposition  by  a  municipality 
of  a  license  tax  on  the  maintenance  of 
telegraph  poles  is  not  a  regulation  of 
interstate  commerce  forbidden  by  the 
constitution  of  the  United  States.  Where 
an  ordinance  reqvured  the   poles  to  be 
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inspected  by  the  police  department  and 
the  payment  of  a  license  fee  of  one  dol- 
lar per  annum  for  each  pole,  the  tax  was 
upheld,  it  not  appearing  that  the  discre- 
tion of  the  city  councils  had  been  abused 
or  that  the  license  fee  was  unreasonable. 
Allentoion  v.  Western  Union  Telegraph  Co., 
148  P.  S.  117.  See  Chester  v.  Philadel- 
phia, Reading  &  PottaviUe  Telegraph  Co., 
148  P.  S.  120;  afarming  s.  c.  4  Del.  601. 

220.  In  an  action  by  a  city  against  a 
telegraph  company  to  recover  an  annual 
charge  toi  poles  and  wire,  an  affidavit  of 
defence  is  insufficient  which  avers  that 
the  ordinance  imposing  a  charge  is  void 
because  all  taxes  upon  the  value  of  said 
poles  and  wire  were  included  in  and  rep- 
resented by  its  capital  stock,  upon  which 
taxes  had  been  paid  to  the  common- 
wealth; that  the  poles  and  wires  were 
principally  employed  in  the  transmission 
of  messages  between  the  different  states 
and  were  therefore  instruments  of  inter- 
state commerce,  and  that  the  fees  and 
charges  produced  a  revenue  to  the  city 
and  were  therefore  not  an  exercise  of  its 
police  power.  Philadelphia  v.  American 
Union  Telegraph  Co.,  167  P.  S.  406. 

221.  Under  the  act  23  May  1889,  art  v., 
sec.  3,  clause  4  (Brightly's  Purdon  1546), 
a  city  of  the  third  class  is  expressly  au- 
thorized to  levy  a  tax  of  one  hvmdred 
dollars  for  general  revenue  purposes  on 
the  capital  stock  of  a  telephone  company ; 
so,  a  city  ordinance  providing  for  the  pay- 
ment of  a  license  fee  for  permission  to 
maintain  poles,  is  valid  as  a  police  regu- 
lation, and  the  company  can  be  required 
to  pay  both  of  said  charges  in  one  year. 
Harriaburg  v.  Pennsylvania  Telephone  Co., 
16  C.  C.  618. 

222.  A  borough  ordinance  providing 
for  a  pedler's  license  which  does  not 
apply  to  persons  holding  a  mercantile 
license  within  the  borough,  is  invalid 
as  a  trade  regulation.  TTest  Pittaton  v. 
Dymond,  8  Kulp  12. 

X.  Police  regulations. 

223.  A  charitable  institution  is  not  ex- 
empt from  liability  for  a  municipal  claim 


for  the  cost  of  constructing  a  new  side- 
walk in  place  of  on  old  and  dangerous 
one.  Such  construction  is  the  exercise  of 
the  police  power  and  not  of  the  power  to 
tax.  WUleinsburgh  Borough  v.  Home  for 
Aged  Women,  131  P.  S.  109;  afftrming 
s.  0.  7  C.  C.  76. 

224.  An  institution  of  purely  public 
charity,  whose  property  is  exempt  by 
statute  from  taxation,  is  not  exempt  from 
assessment  for  the  cost  of  curbing.  Phil- 
adelphia V.  Pennsylvania  Hospital,  143 
P.  S.  367.  See  as  to  water  pipe,  PkOor 
ddphia  V.  Pennsylvania  Hospital,  143  P.  S. 
171 ;  affirming  s.  o.  8  C.  C.  72. 

225.  Laws  regulating  the  time  and  ap- 
pliances for  catching  fish  are  within  the 
police  powers  of  the  state.  They  may 
prohibit  a  land-owner  from  fishing  in  a 
small  stream  running  through  his  own 
property.  Comm'th  v.  Bender,  7  C.  C. 
620. 

226.  The  act  4  February  1870  (Bright- 
ly's Purdon  614,  1069),  prohibiting  the 
issue  of  fire  policies  by  others  than  cor- 
porations, is  not  in  violation  of  sec.  1  of 
the  bill  of  rights  of  the  constitution,  but 
is  a  valid  exercise  of  the  police  power  of 
the  state.  Comm'th  v.  Vrooman,  164  P.  S. 
306;  reversing  s.  c.  16  C.  C.  92;  61  L.  L 
162.  See  Idoyd'a  Association,  15  G.  G. 
586. 

227.  In  an  action  by  a  city  against  a 
telegraph  company  to  recover  an  annual 
charge  for  poles  and  wire,  an  affidavit  of 
defence  is  insufficient  which  avers  that 
the  ordinance  imposing  a  charge  is  void 
because  all  taxes  upon  the  value  of  said 
poles  and  wire  were  included  in  and  rep- 
resented by  its  capital  stock,  upon  which 
taxes  had  been  paid  to  the  commonwealth ; 
that  the  poles  and  wires  were  principally 
employed  in  the  transmission  of  messages 
between  the  different  states  and  were 
therefore  instruments  of  interstate  com- 
merce, and  that  the  fees  and  charges  pro- 
duced a  revenue  to  the  city  and  were 
therefore  not  an  exercise  of  its  police 
power.  Philadelphia  v.  American  Union 
Telegraph  Co.,  167  P.  S.  406. 

228.  As  to  the  police  power  of  the  state, 
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see  note  to  New  Hampshire  v.  Campbell, 
13  Atlan.  687. 
See  Constitutional  Law,  IX. 

ZI.  Obligation  of  contracts. 

229.  A  change  by  the  court  of  its 
former  rulings  does  not  offend  {gainst 
article  I.,  sec.  10,  of  the  federal  con- 
stitution, prohibiting  the  impairing  of 
contracts.  To  bring  a  case  within  the 
prohibition  it  must  be  the  constitution,  or 
a  statute,  or  some  legislative  enactment 
which  impairs  the  obligation.  Bay  t. 
Weat  Pennsylvania  2fatural  Gas  Co.,  138 
P.  S.  676;  s.  c.  27- W.  N.  C.  230. 

23a  The  proviso  of  the  act  10  February 
1852,  P.  L.  42,  exempting  the  Philadel- 
phia &  Erie  B.  B.  Company  from  taxa- 
tion upon  its  stock  until  the  net  earnings 
of  the  company  shall  realize  at  least  six 
per  cent  per  annum  upon  the  capital 
invested,  is  not  a  mere  gratuity  but  a  con- 
tract, and  such  exemption  cannot  be  taken 
away  by  the  commonwealth ;  it  was  not 
rep^ed  by  the  state  tax  law  of  7  June 
1879  (P.  L.  112).  Comm'th  v.  Philadelphia 
Jb  Erie  B.  B.  Co.,  164  P.  S.  262. 

231.  The  act  8  June  1881  (Brightly's 
Purdon  651),  providing  that  all  defea- 
sances shall  be  in  writing,  is  not  in  vio- 
lation of  article  I.,  sec.  10,  paragraph  1,  of 
the  constitution  of  the  United  States,  for- 
bidding states  to  pass  laws  impairing  the 
obligation  of  contracts.  Fuller  v.  East 
End  Homestead  Loan  &  Trust  Co.,  167 
P.  S.  646. 

232.  The  act  8  June  1891  (Brightly's 
Purdon  1310),  that  no  contract  between 
an  owner  and  a  contractor  shall  operate 
to  defeat  the  right  of  a  subcontractor  to 
file  a  lien  unless  such  subcontractor  shall 
have  consented  in  writing  to  be  bound  by 
such  contract,  is  unconstitutional.  Waters 
V.  Wcdf,  162  P.  S.  153 ;  McMdaer  v.  TTest 
Chester  State  Normal  School,  162  P.  S. 
260;  aifirming  s.  o.  13  C.  C.  481;  Lee  v. 
Lewis,  13  C.  C.  667. 

233.  The  act  6  June  1893  (Brightly's 
Purdon  362),  authorizing  the  taking  of 
certain  public  burying-grounds  for  school 
purposes,  is  unconstitutional  as  a  local  act 


and  passed  evidently  for  the  purpose  of 
taking  a  certain  burial-ground  in  the  city 
of  York,  and  it  is  also  unconstitutional  as 
impairing  the  obligation  of  a  deed  from 
John  Penn  to  John  B.  Coates  for  the 
burial-ground  in  question,  dedicating  it  to 
the  purpose  of  a  public  burial-groimd. 
York  Sdiod  District's  Appeal,  169  P.  S.  70 ; 
afarming  In  re  Potter's  Field,  8  York  146. 
334.  Where,  prior  to  the  term  of  a 
sheriff,  his  compensation  for  boarding 
vagrants  had  been  fixed  at  four  cents  per 
day  and  no  more;  it  was  held,  that  a 
retrospective  order  of  court  providing 
nine  cents  a  day  was  void  as  impairing 
the  obligation  of  a  contract ;  such  a  power 
is  not  vested  either  in  the  legislature  or 
in  the  court.  Strock  v.  County  Commis- 
sioners, 4  Dist.  Bep.  321. 

235.  Upon  the  question  of  state  char- 
ters being  contracts  within  the  prohibition 
of  the  federal  constitution  against  the 
impairment  of  obligation,  see  notes  to 
Pennsylvania  Bailroad  Co.  v.  Duncan,  6 
Atlan.  747 ;  and  New  Jersey  v.  Morris  & 
Essex  BaMroad  Co.,  7  Ibid.  842. 

236.  As  to  the  constitutional  inhibition 
against  impairing  the  obligations  of  con- 
tracts, see  note  to  BidcUe  v.  Hooven,  13 
Atlan.  929. 

See  CoNTBAOT,  ni. 

Xn.  Ez  post  facto  laws. 

237.  The  act  of  10  May  1889,  permit- 
ting judgment  for  want  of  an  appearance 
in  foreign  attachment  at  or  after  the 
third  term,  if  a  declaration  has  been  filed 
fifteen  days  before  the  entry  of  judg- 
ment, is  applicable  to  actions  pending  at 
the  passage  of  the  act  and  is  constitu- 
tional. Lane  v.  WkUe,  140  P.  S.  99;  af- 
firming 8.  c.  24  W.  N.  C.  380. 

Zin.  Taxation. 
23a  Under  the  constitution,  the  legis- 
lature has  the  power  to  tax  real  estate 
held  by  a  municipality  which  is  not 
.used  for  municipal  purposes,  but  no  such 
law  having  been  passed,  a  collector  of 
taxes  will  be  restrained  by  injunction 
from   selling    such    property  for  taxes. 
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Netiocaatle  v.   County   Treasurer  of  Law- 
rence, 2  Dist  Bep.  96. 

239.  Where  a  municipal  corporation 
has  the  power  to  impose  a  tax  upon 
brokers,  it  may  tax  merchandise  brokers 
and  real  estate  brokers  without  taxing 
other  classes  of  brokers,  without  violating 
the  constitutional  provision  that  taxation 
shall  be  uniform.  Pittsburgh  v.  Coyle,  165 
P.  S.  61 ;  affirming  s.  c.  41  P.  L.  J.  352. 

240.  The  act  5  May  1876  (Brightly's 
Purdon  1528),  entitled  "  an  act  providing 
for  the  classification  of  real  estate  for  the 
purpose  of  taxation  and  for  the  appoint- 
ment of  assessors  in  cities  of  the  second 
class,"  is  constitutional;  its  subject  is 
sufficiently  expressed  in  its  title,  and  is 
a  proper  one  for  class  legislation.  Bruce 
v.  Pittsburgh,  166  P.  S.  152. 

241.  The  act  25  June  1885  (Brightly's 
Purdon  1992),  regulating  the  collection 
of  taxes  in  boroughs  and  townships,  has 
its  subject  sufficiently  expressed  in  its 
title,  and  is  constitutional.  Comm'th  v. 
Frutchey,  11  C.  0. 112. 

242.  The  acts  30  June  1885  and  1  June 
1889  are  not  in  conflict  with  either  the 
state  constitution  or  the  constitution  of 
the  United  States.  Comm'th  v.  New  York, 
L.  E.  &  W.  R.  R.  Co.,  150  P.  S.  234. 
See  Comm'th  v.  Delaware  &  Hudson 
Canal  Co.,  150  P.  S.  245. 

243.  The  revenue  act  of  8  June  1891 
is  not  rendered  unconstitutional  by  the 
divisions  of  corporations  into  classes, 
viz.,  those  which  elect  to  pay  a  tax  of 
eight  mills  upon  each  dollar  of  the  cap- 
ital stock  and  those  which  do  not  so 
elect;  that  act  is  not  in  conflict  with 
the  United  States  statute  that  the  taxa- 
tion of  a  national  bank  shall  not  be  at  a 
greater  rate  than  that  assessed  upon  other 
moneyed  capital  in  the  hands  of  individual 
citizens.  That  act  is  not  in  conflict  with 
amend.  XIV.,  sec.  1,  of  the  federal  consti- 
tution. Comm'th  v.  Merchants^  and  Mantv- 
faxturer^  Nat.  Bank,  168  P.  S.  310 ;  s.  c. 
36  W.  N.  C.  291. 

244.  The  act  12  June  1893  (Brightly's 
Purdon  1881),  providing  a  method  by 
which  taxpayers  may  acquire  the  right 


to  make  and  repair  public  highways  and 
bridges  and  thereby  prevent  the  levy  and 
collection  of  road  taxes,  is  not  unconsti- 
tutional because  by  its  adoption  in  some 
townships  and  not  in  others  local  results 
may  be  produced.  Lehigh  Valley  Cod 
Co.'s  Appeal,  164  P.  S.  44 ;  reversing  s.  c. 
14  C.  0.  621 ;  Philadelphia  &  Beading  Cod 
&  Iron  Co.'s  PetUions,  164  P.  S.  248. 

245.  The  act  12  June  1893  (Brightly's 
Purdon  1881),  enabling  taxpayers  of  town- 
ships and  road  districts  to  contract  for 
making  the  roads  at  their  own  expense, 
is  in  violation  of  article  III.,  sec.  7,  of  the 
constitution,  because  it  will  be  productive 
of  local  and  special  results  as  to  the  care 
of  roads  and  bridges  and  as  to  the  com- 
pensation of  township  officers.  Xe%& 
Vaaey  Coal  Co.'s  Petition,  7  Kulp  271. 

246.  Under  the  act  7  Jime  1879,  where 
one  railroad  company  paid  moneys  to 
another  railroad  company  for  the  use  of 
its  tracks,  it  was  held,  that  as  the  re- 
ceipts for  transportation  by  the  company 
paying  the  tolls  was  taxable  against  that 
company  and  the  tolls  paid  were  taxable 
against  the  company  receiving  them,  it 
was  not  double  taxation.  It  was  further 
held,  that  the  tax  under  that  act  upon 
the  receipts  of  tolls  was  not  in  violation 
of  the  commerce  clause  of  article  I.,  sec. 
8,  of  the  constitution  of  the  United 
States.  Comm'th  v.  New  York,  Penna.  S 
Ohio  R.  R.  Co.,  145  P.  S.  38. 

247.  The  tax  upon  the  whole  of  the 
gross  receipts  of  an  express  company  is 
not  illegal  double  taxation,  although  the 
amounts  paid  by  the  express  company  to 
raiboad  companies  for  transportation  are 
included  in  the  gross  receipts  of  the 
railroad  company  and  taxed  as  such. 
Comm'th  v.  United  States  Es^press  Co., 
157  P.  S.  579 ;  affirming  s.  c.  13  C.  C.  225. 

24a  In  an  action  by  a  city  against  a 
telegraph  company  to  recover  an  annual 
charge  for  poles  and  wire,  an  affidavit  of 
defence  is  insufficient  which  avers  that 
the  ordinance  imposing  a  charge  is  void 
because  all  taxes  upon  the  value  of  said 
poles  and  wire  were  included  in  and  rep- 
resented by  its  capital  stock,  upon  which 
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taxes  had  been  paid  to  the  commonwealth ; 
&at  the  poles  and  wire  were  principally 
employed  in  the  transmission  of  messages 
lietireen  the  different  states,  and  were 
therefore  instruments  of  interstate  com- 
merce, and  that  the  fees  and  charges  pro- 
duced a  revenue  to  the  city  and  were 
therefore  not  an  exercise  of  its  police 
power.  Philadelphia  v.  American  Union 
VefcynipA  Co.,  167  P.  S.  406. 

249.  The  fourth  section  of  the  act  of  7 
Jane  18T9,  making  corporations  liable  to 
taxation  on  their  capital  stocky  was  Jield 
not  to  be  in  conflict  with  article  IX.,  sec. 
2,  of  the  constitution,  requiring  uniform- 
ity of  taxation.  Comm'th  v.  United  States 
EeOric  Light  Co.,  7  C.  0.  90. 

250.  The  act  10  June  1881,  prohibiting 
peddling  without  a  license,  and  the  Pitts- 
burgh ordinance  of  4  December  1886,  are 
not  in  conflict  with  article  IX.,  sec.  6,  of 
the  constitution,  providing  that  taxes 
shall  be  uniform.  Kneeland  v.  Pittdmi'gh, 
11  AUan.  657. 

2SL  The  fourth  section  of  the  act  of  30 
Jme  1885  (Brightly's  Purdon  1968),  as- 
sessing a  three-mill  tax  upon  the  nominal 
Taloe  of  corporate  loans  to  be  deducted 
from  the  interest,  is  not  in  conflict  with 
article  IX.,  sec.  1,  of  the  constitution  of 
Pennsylvania,  nor  in  violation  of  article 
V.  or  article  XIV.  of  the  amendments  to 
the  constitution  of  the  United  States. 
Cod  Ridge  Improvement  Co.  v.  Jennings, 
127  P.  8. 397 ;  CommHh  v.  Norih  Pennsyl- 
wwo  RaOroad  Co.,  129  Ibid.  429,  458, 
460;  Comm'th  v.  Clearfield  Coal  Co.,  Ibid. 
461. 

252.  Claims  for  paving  are  not  sub- 
ject to  limitations  to  taxation  prescribed 
by  statute  or  by  article  IX,  sec.  1,  of 
the  constitution.  Qreemburg  v.  Laird, 
138 P.  S.  533;  affirming  s.  o.  8  C.  C.  608. 

253.  The  proviso  to  sec.  20  of  the  act 
30  June  1885  (since  amended  by  the  act 
8  June  1893,  Brightly's  Purdon  1970), 
'Mepting  from  the  tax  exemption,  corpo- 
f^ons  engaged  in  the  manufacture  of 
liquors  or  gas,  is  not  in  conflict  with  sees. 
1  and  2,  article  IX.,  of  the  constitution 
iwnding   for    uniformity  of    taxation. 


CommHh  v.  Cermania  Brewing  Co.,  145 
P.  S.  83. 

254.  A  city  street  having  been  paved 
imder  an  ordinance  pursuant  to  the  act  of 
24  May  1887  (which  act  was  declared  un- 
constitutional in  Ayar's  AppeaX,  122  P.  S. 
266),  the  legislature  could,  subsequently, 
by  the  act  of  23  May  1889  (Brightly's 
Purdon  1570  n.),  authorize  viewers  to  be 
appointed  to  assess  the  cost  upon  the 
abutting  properties.  The  act  of  1889  is 
not  in  violation  of  article  IX.,  sec.  1,  of 
the  constitution,  providing  for  a  vmiform- 
ity  of  taxation.  Chester  v.  Black,  132  P. 
S.  568 ;  8.  c.  25  W.  N.  C.  480.  See  Dun- 
bar  V.  Williamsport,  9  C.  C.  451. 

255.  The  act  1  June  1889,  P.  L.  420, 
making  the  capital  stock  of  corporations 
a  distinct  class  of  investments  for  the 
purpose  of  taxation,  was  held  not  to  vio- 
late article  IX.,  sec.  1,  of  the  constitution 
as  to  uniformity  of  taxation.  Comm'th  v. 
National  Oil  Co.,  167  P.  S.  516.  The  same 
was  held  of  the  act  8  June  1891  (Bright- 
ly's Purdon  1969).  Comm'th  v.  Mill  Creek 
Coal  Co.,  157  T.S.  524. 

256.  The  state  tax  law  of  8  June  1891 
(Brightly's  Purdon  1963)  is  not  in  con- 
flict with  article  IX.,  sec.  1,  of  the  consti- 
tution of  Pennsylvania  or  article  XIV., 
sec.  1,  of  the  constitution  of  the  United 
States,  requiring  that  all  taxes  shall  be 
uniform  upon  the  same  class  of  subjects. 
Comm'th  v.  Edgertcm  Coal  Co.,  164  P.  S. 
284;  affirming  s.  c.  14  C.  C.  449.  See 
Comm'th  v.  Pittsburgh  &  Western  By.  Co., 
166  P.  S.  453. 

257.  Ordinances  of  the  city  of  Wil- 
liamsport, imposing  city  licenses  upon 
merchants  classified  according  to  the  laws 
for  state  license,  were  held  to  be  xmconsti- 
tutional  where  they  exempted  certain 
classes  of  dealers  from  the  payment  of 
any  license  tax  whatever.  Williamsport 
V.  Steams,  12  C.  C.  625.  See  Wilcox  v. 
KnoxvUle,  12  C.  C.  641. 

258.  Upon  the  transition  of  the  city  of 
Allegheny  from  a  third  class  to  a  second 
class  city,  it  became  subject  to  the  act  22 
March  1877,  providing  for  the  levy  and 
collection  of  taxes  in  cities  of  the  second 
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class.  That  act  is  not  a  local  tax  law  in 
violation  of  article  IX.,  sec.  1,  of  the  con- 
stitution. Comm'th  v.  Macferron,  162  P. 
S.  244 ;  aflarming  s.  c.  39  P.  L.  J.  471. 

259.  The  act  8  June  1891  (Brightly's 
Pardon  1963),  providing  for  the  collec- 
tion of  state  taxes,  is  not  in  conflict  with 
the  constitution  of  Pennsylvania  either 
because  of  defect  in  its  title  or  for  any 
other  reason.  Comm'th  v.  WUkea-Barre  & 
Scranton  R.  B.  Co.,  162  P,  S.  614 ;  aflarm- 
ing 8.  c.  14  0.  C.  205. 

260.  The  title  of  an  act  declaring  it  to 
be  a  supplement  to  a  former  act  is  a  suffi- 
cient statement  of  the  subject-matter, 
where  the  subject  of  the  supplementary 
act  is  germane  to  the  subject  of  the  orig- 
inal act ;  the  act  8  June  1891,  providing 
for  the  collection  of  state  taxes,  is  not  in 
conflict  with  article  III.,  sec.  3,  of  the 
constitution.  Comm'th  v.  Edgerton  Coal 
Co.,  164  P.  S.  284;  affirming  s.  c.  14 
C.  C.  449.  See  Comm'th  v.  Pittsburgh  & 
Western  By.  Co.,  166  P.  S.  463. 

261.  The  act  16  April  1879,  sec.  6, 
providing  that  taxes  thereafter  registered 
in  cities  of  the  first  class  shall  be  a  lien 
until  fully  paid,  was  repealed  by  implica- 
tion by  the  act  19  April  1883  (Brightly's 
Purdon  1473),  providing  that,  where  taxes 
remained  for  one  year,  it  shall  be  the  duty 
of  the  receiver  to  file  a  lien  and  keep  the 
same  revived.  It  is  doubtful  whether  a 
statute  providing  a  perpetual  lien  for  taxes 
in  cities  of  the  first  class  would  be  con- 
stitutional. Philadelphia  v.  Kates,  160 
P.  S.  30. 

262.  An  orphans'  court  sale  is  a  judi- 
cial sale,  and  divests  a  lien  for  taxes  in 
the  city  of  Pittsburgh ;  the  act  27  March 
1877,  sec.  11,  P.  li.  18,  providing  that  all 
taxes  in  cities  of  the  second  class  shall 
remain  liens  until  fully  paid  and  satis- 
fied, and  shall  not  be  divested  by  any 
judicial  sale,  except  to  the  extent  to 
which  distribution  shall  be  made  out  of 
the  proceeds,  is  unconstitutional.  IHtts- 
burgh  V.  Hughes,  13  C.  C.  636. 

263.  Poor  taxes  are  not  a  lien  upon  real 
estate;  the  act  2  June  1881  (Brightly's 
Purdon  1988),  by  which  they  are  made 


such,  does  not  apply  to  cities  of  the  first, 
second  and  fourth  classes,  and  is  uncon- 
stitutional. Smith  V.  Meadowbrook  Brew- 
ing Co.,  3  Lack.  Jur.  145.  See  Lancaster 
County  V.  StormfeUz,  8  Lane.  194. 

264.  The  act  14  May  1874  (Brightly's 
Purdon  1986),  in  connection  with  the 
constitution  of  1874,  repeals  all  tax  ex- 
emptions enacted  after  the  constitutional 
amendment  of  1867.  Philadelphia  v. 
Masonic  Hom£,  160  P.  S.  672. 

265.  The  proviso  of  the  act  10  February 
1862,  P.  L.  42,  exempting  the  Philadelphia 

6  Erie  B.  B.  Company  from  taxation  upon 
its  stock  until  the  net  earnings  of  the 
company  shall  realize  at  least  six  per 
cent  per  annum  upon  the  capital  in- 
vested, is  not  a  mere  gratuity,  but  a  con- 
tract, and  such  exemption  cannot  be 
taken  away  by  the  commonwealth;  it 
was  not  repealed  by  the  state  tax  law  of 

7  June  1879,  P.  L.  112.  Comm'th  v. 
PhUadelphia  &  Erie  B.  B.  Co.,  164  P.  S. 
262. 

See  Taxes. 

Zr7.  Increase  of  indebtedness. 

266.  Borrowing  money  from  one  party 
to  pay  an  overdue  indebtedness  to  another, 
and  actually  paying  it,  is  not  an  increase 
of  indebtedness  within  article  XVI.,  sec 
7,  of  the  constitution.  Powell  v.  Blair, 
133  P.  S.  660;  affirming  s.  c.  7  C.  C.  492. 

267.  Bonds  for  an  increased  indebted- 
ness of  a  school  district  cannot  issue  in 
the  absence  of  a  weekly  notice  of  election 
for  thirty  days  prior  thereto,  an  omission 
to  levy  an  annual  tax  to  pay  the  interest, 
and  the  failure  to  file  the  statement  as 
required  by  the  act  of  20  April  1874 
(Brightly's  Purdon  13%).  The  basis  of 
values  should  be  the  valuation  as  adjusted 
by  the  commissioners  for  the  preceding 
year.  Wttherop  v.  TitusvUle  Schod  Board, 
7  C.  C.  461. 

26a  The  mortgi^e  of  property  is  an 
increase  of  indebtedness,  and  bonds  and 
mortgages  issued  in  disregard  of  article 
XVI.,  sec.  7,  of  the  constitution  are  in- 
valid and  void.  Pittsburgh  &  State  Line 
BaUroad  Co.'s  Jppeai,  4  Cent.  107 ;  afl&rm- 
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ing  RothschUd  t.  Pittsburgh  &  State  Line 
RaUroad  Co.,  1  C.  C.  620. 

269.  In  proceedings  to  increase  the 
debt  of  a  borough,  a  remonstrance  of  citi- 
zens and  taxpayers  to  the  statement  filed 
will  be  stricken  off  as  irrelevant.  Laird 
V.  Oreensburg,  8  C.  C.  621. 

270.  The  debts  of  a  manufacturing 
corporation  accruing  in  the  employment 
of  labor  and  the  purchase  of  materials, 
do  not  constitute  such  an  increase  of  in- 
debtedness as,  under  sec.  7  of  article 
XVI.  of  the  constitution  and  the  act  of 
18  April  1874  (Brightly's  Purdon  420),  re- 
quires a  previous  meeting  and  consent  of 
stockholders  to  validate  them.  Manhattan 
Hardware  Co.  v.  Phalen,  128  P.  S.  110. 

271.  To  a  bill  to  declare  railroad  bonds 
and  mortgages  invalid  as  issued  in  viola- 
tion of  article  XVI.,  sec.  7,  of  the  consti- 
tution, the  bondholders  must  be  made 
parties.  Harrisburg  &  Eastern  RaMroad 
Co.'s  Appeal,  1  Mona.  692. 

272.  Bonds  issued  by  a  water  company, 
in  excess  of  one-half  of  its  capital  stock, 
to  contractors  who  built  the  works,  are 
valid  in  the  hands  of  bonajide  purchasers 
for  value.  Wood  v.  Corry  Water  Co.,  38 
P.  L.  J.  169. 

273.  Upon  a  bill  to  restrain  a  borough 
from  iindertaking  the  erection  of  an  elec- 
trical plant  on  the  ground  that  the  bor- 
ough indebtedness  would  be  increased 
beyond  the  constitutional  limit,  the  bur- 
den is  on  the  plaintiff  to  prove  that  the 
indebtedness  would  be  necessarily  in- 
creased to  an  amount  exceeding  the  legal 
limit.  Linn  v.  Chambersburg  Borough, 
160  P.  S.  611. 

274.  The  act  20  May  1891  (Brightly's 
Purdon  242),  authorizing  boroughs  to 
manufacture  electricity  for  commercial 
purposes,  is  constitutional;  it  is  not  in 
conflict  with  article  IX.,  sec.  7,  of  the 
constitution.  Linn  v.  Chambersburg  Bor- 
ough, 160  P.  S.  511. 

275.  The  supreme  court  will  assume 
jurisdiction  over  a  bill  filed  by  a  citizen 
of  a  municipal  corporation  to  restrain  the 
municipality  from  issuing  bonds  author- 
ized by  ordinance  and  a  special  election. 


where  it  is  alleged  in  the  bill  that  such 
issue  will  involve  an  increase  of  indebted- 
ness beyond  the  limits  provided  by  law. 
Bruce  v.  Pittsburgh,  161  P.  S.  617. 

276.  Under  article  IX.,  sec.  8,  of  the 
constitution,  the  debt  of  a  municipality 
which  is  limited,  means  the  net  debt  of  the 
city,  which  is  the  amount  actually  owed  by 
the  city  after  the  holdings  of  the  sinking 
fund  are  deducted  from  the  total  indebted- 
ness. Brooke  v.  Philadelphia,  162  P.  S. 
123;  Bruce  v.  Pittsburgh,  166  P.  S.  152. 

277.  The  constitution  and  subsequent 
legislation  confer  additional  power  to 
increase  municipal  indebtedness  and  to 
levy  additional  taxation  without  any 
necessity  for  repealing  pre-existing  limi- 
tations. Millvale  Borough,  162  P.  S.  374 ; 
affirming  s.  c.  14  C.  C.  79,  82. 

27a  The  quarter  sessions  has  jurisdic- 
tion to  sustain  a  complaint  of  citizens  of 
a  borough,  alleging  that  the  issue  of  bonds 
and  the  making  of  contracts  for  the  con- 
struction of  water-works  had  not  been 
authorized  as  required  by  law  by  ordi- 
nance, and  that  such  issue  of  bonds  and 
making  of  contracts  violated  the  law 
limiting  the  power  of  taxation.  Millvale 
Borough,  14  0.  C.  79,  82;  afSrmed  in  162 
P.  S.  374. 

279.  An  annual  stun  to  be  paid  annually 
for  the  lighting  of  the  streets  of  a  borough 
for  a  limited  term,  is  not  the  incurring  of 
a  new  indebtedness  within  the  meaning 
of  the  constitution ;  where  the  contracts 
and  engagements  of  a  municipal  corpora- 
tion do  not  overreach  its  current  revenue, 
no  objection  can  be  lawfully  made  to  them ; 
and  this,  no  matter  how  great  the  indebted- 
ness of  the  municipality  may  be.  Wade 
V.  Oakmont  Borough,  166  P.  S.  479. 

280.  The  provision  of  the  constitution 
that  the  debt  of  any  city  shall  not  exceed 
seven  per  cent  upon  the  assessed  vaJue  of 
the  taxable  property  therein  means,  the 
assessed  value  fixed  by  the  city  authori- 
ties as  a  basis  of  taxation  for  city  pur- 
poses, and  not  the  valuation  made  by 
county  officers  for  county  purposes.  Bruce 
V.  Pittsburgh,  166  P.  S  162. 

281.  Under  the  acts  20  April  1874  and 
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9  June  1891  (Brightly's  Purdon  13%, 
1397),  an  ordinance  providing  for  the 
increase  of  a  municipal  debt  is  invalid 
which  does  not  provide  for  the  levy  and 
collection  of  an  annual  tax,  equal  to  at 
least  eight  per  centum  of  the  amount  of 
such  increased  debt;  and  this,  though 
eight  per  centum  annually  would  more 
than  pay  the  loan  within  the  time  fixed 
for  its  payment  It  is  not  necessary  that 
the  loan  should  be  issued  redeemable  by 
annual  instalments;  the  intent  of  the  act 
is  that-  a  certain  sum  shall  be  annually 
raised  in  anticipation  of  payment,  and 
whether  paid  out  in  redemption  of  the 
bonds  annually  or  into  the  sinking  fund 
for  their  payment  at  the  expiration  of  a 
term  of  years,  it  is,  within  the  meaning 
of  the  act,  applied  annually  to  the  redemp- 
tion of  the  bonds.  Brttce  v.  Pittsburgh, 
166  P.  S.  152. 

282.  The  local  act  6  April  1850,  P.  L. 
408,  limiting  the  debt  of  the  city  of  Pitts- 
burgh to  one  million  and  a  half  of  dollars, 
is  repealed  by  the  constitution  and  the  act 
20  April  1874  (Brightly's  Purdon  1396). 
Bruce  v.  Pittsburgh,  166  P.  S.  162. 

283.  The  act  9  June  1891  (Brightly's 
Purdon  1397),  providing  for  the  manner 
of  increasing  the  indebtedness  of  munici- 
palities, does  not  require  that  the  vote 
cast  in  a  township  or  borough  shall  be 
coimted  by  the  court.     Clough  v.  Shreve, 

10  C.  C.  398. 

284.  A  street  railway  company  cannot 
increase  its  stock  or  its  indebtedness  ex- 
cept by  compliance  with  article  XVI.,  sec. 
7,  of  the  constitution,  after  sixty  days' 
notice  of  the  meeting  to  be  held  for  that 
purpose.  Shepp  v.  Norristown  Pass.  Ry. 
Co.,  13  C.  C.  254. 

285.  The  courts  have  no  power  either 
under  the  constitution  or  acts  of  assembly 
to  assume  jurisdiction  of  a  contest  of  a 
borough  election  for  authority  to  increase 
its  indebtedness.  Fowler  v.  Gable,  3  Dist. 
Eep.  23. 

286.  Where  a  township's  indebtedness 
had  reached  the  limit  beyond  which  it 
could  not  be  increased  without  the  con- 
sent of  the  electors,  the  court  confirmed 


the  report  of  a  jury  of  view  in  favor  of 
a  road,  but  directed  the  order  to  open  to 
be  held  by  the  clerk  awaiting  the  opin- 
ion of  the  electors  as  to  the  desirability 
of  increasing  said  indebtedness.  Road 
in  Oreen,  3  Dist  Rep.  256. 

287.  The  creation  of  an  aggregate  in- 
crease of  indebtedness  of  more  than  two 
per  cent  is  forbidden,  although  the  con- 
tract is  to  be  performed  in  the  future, 
if  the  present  indebtedness  equals  the 
constitutional  limit,  unless  the  annual 
revenues  will  be  sufficient,  over  and 
above  the  payment  of  the  interest  of  its 
indebtedness  and  the  ordinary  expenses, 
to  meet  the  obligations  incurred  at  the 
time  they  are  to  be  performed.  yankivU 
V.  Yeosock,  7  Kulp  618. 

28a  A  borough  has  the  right  to  con- 
tract for  the  lighting  of  its  streets  by 
electricity  or  otherwise  without  first  hav- 
ing submitted  the  question  to  a  vote  of 
the  taxpayers ;  it  is  only  when  the  gen- 
eral fund  of  the  borough  raised  by  the 
usual  taxation  is  not  sufficient  to  defray 
the  expense  of  lighting  and  a  special  tax 
is  necessary  for  the  purpose  that  a  vote 
of  the  taxpayers  is  requisite.  Seven  v. 
Winton  Boroiigh,  1  Lack.  L.  N.  103. 

289.  Where  the  indebtedness  of  a  city 
is  not  within  the  constitutional  limit,  it 
is  unnecessary  to  submit  to  the  electors 
an  ordinance  to  borrow  more  money  to 
pay  oS  a  judgment  Lancaster  Countg 
V.  LaiicaMer  City,  12  Lane.  201. 

290.  An  agreement  between  a  city  and 
a  railroad  company  by  which  the  city  is 
to  construct  a  subway  for  the  railioad, 
so  as  to  avoid  grade  crossings,  and  the 
railroad  company  is  to  reimburse  tiie 
city  to  the  amount  of  one-half  the  ex- 
penditure, is  not  a  loan  of  the  city's 
credit  to  the  railroad  company  in  vio- 
lation of  article  IX.,  sec.  7,  of  the  con- 
stitution. Brooke  v.  PhUaddphia,  162  P. 
S.  123. 

291.  The  general  election  law  of  10 
June  1893  is  imconstitutional  so  far  as  it 
relates  to  elections  for  the  increase  of 
indebtedness.  Evans  v.  WiUistoum,  168 
P.  S.  578 ;  affirming  s.  c.  15  C.  C.  326. 
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CONSTRUCTION. 

See  Contract,  VI.:  Deed,  IX.:  Db- 
Tisi:  LiBBi,:  Bailroad  Companies: 
Statute,  IIL:  Wills,  VL 

L  General  principles. 

UL  Of  deeds. 

IV.  Of  contracts. 

V.  Particular  words  and  phrases. 


I.  General  principals. 

1.  Where  the  clauses  of  an  instriunent 
of  writing  inter  vivos  are  repugnant  or 
incompatible,  the  earlier  will  prevail. 
Kraber  v.  2fes,  3  York  123. 

1  A  provision  contained  in  a  contract 
which  is  capable  of  two  or  more  meanings 
sbodd  be  construed  most  strongly  against 
the  person  whose  undertaking  it  is.  Bole 
T.  New  Hampshire  Fire  Ins.  Co.,  169  P. 
S.o3. 

m.  Of  deeds. 

3.  A  grant  should  always  be  so  con- 
strned  as  to  give  it  effect  McCracken  v. 
Gvmlmi,  131  P.  S.  36. 

4.  Where  the  premises  of  a  deed  con- 
veyed a  fee,  but  the  habendum  clause  con- 
veyed but  an  estate  durante  viduitate,  it 
na  held  that  the  latter  was  the  controll- 
ing clause.  WhUby  V,  Duffy,  136  P.  S. 
620;  8.  c.  26  W.  N.  C.  245 ;  affirming  s.  c. 
7  Lane  201. 

i-  The  ambiguity  in  a  deed  as  to 
houndary  may  be  explained  by  the  origi- 
nal contract,  but  not  by  a  paper  signed 
by  the  vendees  alone,  though  produced 
feom  the  custody  of  the  agents  of  the 
vendors.  Everhart  v.  Dolph,  133  P.  S. 
628. 

8.  The  question  of  the  location  of  the 
property  conveyed  or  the  application  of 
the  grant  to  its  proper  subject-matter  is  a 
•inestion  of  fact  to  be  determined  by  the 
jmy  with  the  aid  of  extrinsic  evidence. 
*««fe<fer  V.  Marshaa,  159  P.  S.  77. 


IV.  Of  contracts. 

7.  In  the  interpretation  of  a  partly 
written  and  partly  printed  contract,  the 
written  words  are  entitled  to  a  greater 
effect  than  those  which  are  printed. 
Duffield  V.  Hue,  129  P.  S.  94. 

a  In  the  construction  of  a  contract  a 
special  manuscript  addition  to  a  printed 
form  is  entitled  to  especial  weight  Dick 
V.  Ireland,  130  P.  S.  299. 

9.  Members  of  a  copartnership  will  be 
held  to  a  construction  of  their  articles  of 
dissolution,  which  they  themselves  had 
t^^ed  to  as  the  meaning  thereof.  Wil- 
son V.  Fenimore,  3  Cent.  538. 

10.  A  policy  of  insurance  should  be 
construed  most  strongly  against  the  in- 
surance company.  Philadelphia  Tool  Co. 
V.  British  American  Assurance  Co.,  132  P. 
S.  236;  s.  c.  25  W.  N.  C.  370 ;  Attemania 
Insurance  Co.  v.  Pittsburgh  Exposition  Co., 
11  Atlan.  672. 

11.  In  the  construction  of  a  written 
contract,  a  usage  of  trade  known  to  the 
parties,  not  unreasonable  or  in  conflict 
with  positive  law,  is  admissible  to  ex- 
plain the  intention  and  give  effect 
thereto.  First  Nat.  Bank  v.  Fiske,  133 
P.  S.  241 ;  s.  0.  25  W.  N.  C.  454. 

IZ  There  being  no  latent  ambiguity, 
the  construction  of  a  contract  is  for  the 
court.  Duffield  v.  Hue,  129  P.  S.  94; 
Palmar  v.  Farrell,  Ibid.  162. 

13.  If  a  written  lease  be  unambiguous, 
the  court  should  construe  it  as  a  matter 
of  law.    Harris  v.  Kelly,  13  Atlan.  623. 

14.  The  construction  of  a  contract, 
containing  no  words  pertaining  to  art 
or  trade,  written  in  plain  and  popular 
language,  and  the  facts  attending  the 
execution  of  which  are  undisputed,  is  for 
the  court  and  not  for  the  jury.  The 
parties  are  bound  according  to  the  plain 
terms  of  the  contract.  Shafer  v.  Sense- 
man,  126  P.  S.  310;  affirming  s.  o.  1 
Northam.  389. 

15.  A  plain  and  unambiguous  contract^ 
containing  no  words  pertaining  to  art  or 
trade,  should  not  be  referred  to  the  jury 
for  construction.     Ibid. 


3139 


Digitized  by 


Google 


6279 


CONSTRUCTION,  IV.-V. 


6280 


16.  The  language  of  a  stipulation  in  a 
bill  of  sale  being  unambiguous,  parol 
evidence  was  held  to  be  inadmissible  to 
contradict  it.  Coen  v.  Adamaon,  11 
Atlan.  74. 

17.  There  being  no  ambiguity  in  a 
written  instrument,  evidence  to  explain 
it  is  inadmissible.  KirKs  Estate,  5 
Montg.  107. 

la  An  article  of  agreement,  without 
acknowledgment  or  words  of  inheritance, 
ip  which  the  vendor,  in  consideration  of 
certain  covenants,  agrees  to  sell  and  "does 
sell  and  convey,"  is  but  an  executory  con- 
tract of  sale.  Equity,  in  the  absence  of 
positive  proof  of  fraud,  accident  or  mis- 
take, will  not  reform  such  a  contract  by 
inserting  words  of  inheritance.  Pierce  v. 
McOracken,  6  Cent  283. 

19.  An  oil  lease  providing  that  if  the 
first  well  produce  ten  barrels  per  day  for 
thirty  days,  the  lessor  should  receive 
$500,  and  if  the  second  well  should  pro- 
duce fifteen  barrels  in  like  manner  he 
should  receive  $1000:  held,  that  the 
lessee  was  bound  for  the  payment  on 
the  second  well,  though  the  first  well 
produced  nothing.  Brushwood  Develop- 
ment Co.  V.  Hickey,  16  Atlan.  70. 

20.  In  covenant  against  the  lessors  by 
the  lessees  of  a  mine,  who  had  been  en- 
joined by  the  owners  of  the  surface  from 
"robbing  back"  the  breast  pillars,  the 
lessees  not  being  authorized  to  do  so  by 
the  lease,  it  was  incompetent  for  them 
to  show  what  the  lessor  understood  to 
mean  by  the  words  in  the  lease  that 
the  mining  was  to  be  done  "in  the 
most  skilful,  workmanlike,  and  proper 
manner  according  to  the  most  approved 
manner  of  mining."  Hecksher  v.  Sheaffer, 
14  Atlan.  63;  s.  c.  12  Cent  444. 

21.  Construction  of  a  contract  to  sell 
land,  and  to  hold  the  lumber  cut  by  the 
vendee  as  collateral  security  for  the 
purchase  money.  Hunter  v.  Thompson,  5 
Cent  247. 

22.  Words  in  a  contract  which  have  no 
fixed  technical  meaning  should  be  taken 
in  their  natural  and  obvious  sense,  but 
the  circumstances  surrounding  the  par- 


ties when  the  contract  was  made  and 
affecting  the  subject  to  which  it  relates, 
form  a  sort  of  context  which  may  be  re- 
sorted to  in  doubtful  cases  to  aid  in  arriv- 
ing at  the  meaning  of  the  contract  Bde 
V.  New  Hampshire  Fire  Ins.  Co.,  169  P.  S. 
63. 

23.  Either  party  to  a  written  contract 
has  a  right  to  show  that  an  agreement 
was  had  when  the  contract  was  entered 
into,  that  its  words  were  to  have  a  dif- 
ferent meaning  from  their  meaning  in 
law,  but  the  evidence  to  establish  such 
an  agreement  or  iinderstanding  must  be 
clear,  precise  and  indubitable.  Cochran 
V.  Shenango  Natural  Oas  Co.,  40  P.  L.  J. 
82. 

See  Contract,  VI. 

V.  Particttlar  words  and  phrases. 

24.  An  agreement  to  mine  iron  ore  a 
certain  number  of  tons  per  anniun,  so 
long  as  the  same  can  be  "  advantageously  " 
mined,  means  so  long  as  it  can  be  benefi- 
cially, conveniently,  profitably  and  gain- 
fully mined.  Ckirman  v.  Potts,  136  P.  S. 
506;  8.  c.  26  W.  N.  C.  306. 

25.  The  word  "between"  was  con- 
strued in  the  sense  of  "  among."  Hick^s 
Estate,  134  P.  S.  507;  afiarming  s.  c.  8 
C.  C.  30. 

26.  Construction  of  the  word  "  district " 
in  the  general  corporation  act  of  29  April 
1874,  referring  to  the  incorporation  of 
water  companies.  Monongahda  Water 
Co.,  9  C.  C.  67. 

27.  In  the  construction  of  a  contract  to 
use  natural  gas  on  the  streets  of  a  borough, 
the  court  refused  to  enjoin  the  tise  of  open 
lamps.  The  word  "  lamp  "  in  such  a  con- 
tract must  be  construed  according  to  its 
popular  understanding  in  regriona  where 
natural  gas  is  used.  ScUtsburg  Gas  Co.  v. 
SaUsburg,  138  P.  S.  260 ;  s.  c.  38  P.  L.  J. 
148. 

2a  The  word  "dividend"  was  con- 
strued to  include  a  dividend  of  the  assets 
of  a  corporation  received  after  dissolution. 
Cozad  V.  McKee,  130  P.  S.  406. 

29.  If  the  words  used  by  a  testator  be 
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appropriate  to  express  the  fact  of  a  gift, 
the  meaning  of  the  words  must  be  left 
to  the  jury.  The  words  were,  "  where 
are  the  notes  I  gave  you  ?  "  —  "  take  them 
and  keep  them."  Jacques  v.  Fourthman, 
137  P.  S.  428 ;  s.  c.  26  W.  N.  C.  491. 

30.  The  word  "may"  in  the  act  of  12 
May  1887,  for  the  removal  of  the  dead 
from  burying-grounds,  should  not  be  read 
"shall";  a  discretion  is  vested  in  the 
court  Zion's  German  Reformed  Congre- 
gation's Appeal,  1  Mona.  635. 

31.  The  meaning  of  the  word  "  mechan- 
ical "  is  considered  in  Mechanical  Business 
Cases,  9  C.  C.  1. 

32.  Upon  a  devise  to  "nearest  rela- 
tives," the  testator  leaving  two  sisters  and 
children  of  a  deceased  sister,  the  sisters 
take,  to  the  exclusion  of  the  nephews 
and  nieces.     Whites  Estate,  48  L.  I.  5. 

33.  In  a  lease  for  the  piirpose  of  work- 
ing for  oil,  and  if  no  oil  be  found  in  a  cer- 
tain time  the  lease  to  be  void,  the  word 
"oil"  is  not  synonymous  with  "gas." 
The  production  of  gas  will  not  satisfy 
the  lease.  Ihil^  v.  Paimer,  4  Cent.  926. 
See  PaJmer  v.  AUen,  136  P.  S.  666;  s.  c. 
26  W.  N.  C.  514. 

34.  In  a  suit  for  the  "profits  "  on  the 
sale  of  unproductive  lands,  the  "  profits  " 
are  ascertained  by  charging,  the  adven- 
ture with  the  purchase  money,  interest 
thereon  and  taxes,  and  crediting  it  with 
receipts  from  rentals,  sales,  and  interest. 
HefUz  V.  PeiMsylvania  Co.,  134  P.  S.  343 ; 
8.  c.  26  W.  N.  C.  90. 

35.  The  word  "road"  in  the  act  of 
8  May  1889  is  not  synonymous  with 
«  street."    Setoer  Street,  47  L.  I.  188. 

36.  The  meaning  of  the  words  "  satis- 
fied" and  "satisfactory"  in  a  contract  is 
considered  in  notes  to  Singerly  v.  Thayer, 
2  Atlan.  236,  and  McClure  v.  Briggs,  Ibid. 
685. 

37.  A  codicil  making  a  different  dispo- 
sition of  the  "shares"  of  two  devises 
under  the  original  will  was  hdd  to  pass 
every  possible  interest  or  share  of  such 
devisees.  Eisiminger  v.  Eisiminger,  129 
P.  S.  564. 

3a  The  word  "stock"  in  a  bequest 


was  held  to  include  stock,  bonds,  notes, 
cash,  and  other  personal  property.  Sweitz- 
er's  Estate,  142  P.  S.  541 ;  affirming  s.  c. 
9  C.  C.  49. 

39.  The  words  "  sudi  switches  and 
turnouts  "  were  held  to  refer  to  their  an- 
tecedent "  sidings  for  standing  or  passing 
trains,"  and  not  to  exclude  turnouts  con- 
necting with  business  houses.  Philadel- 
phia T.  River  Front  Railroad  Co.,  133  P. 
S.  134;  8.  c.  25  W.  N.  C.  457. 

40.  Where  a  contract  for  paving  with 
vitrified  brick  required  the  contractor 
"to  prepare  all  necessary  beds  of  gravel, 
sand  or  other  material " ;  it  was  held,  that 
the  contractor  might  show  by  parol  that 
the  words,  "  beds  of  gravel,  sand  or  other 
material,"  had  a  definite  and  well-known 
meaning  in  the  trade,  and  related  to  the 
thin  bed  of  light  material  placed  at  the 
top  to  receive  the  bricks,  and  did  not 
embrace  the  coarse  material  at  the  bot- 
tom. McDonough  v.  Jolly,  165  P.  S. 
642. 

41.  Where  a  lease  was  made  for  one 
year  at  a  certain  rent  per  month,  payable 
monthly,  "  so  long  as  he  shall  occupy  the 
said  house  and  lot  of  ground,"  and  the 
tenant  moved  out  during  the  year;  it 
was  held,  that  the  word  "  occupy  "  did  not 
mean  an  actual  dwelling  on  the  premises, 
and  that  the  provision  quoted  did  not 
give  the  tenant  the  right  to  terminate 
the  tenancy  at  will,  and  that  the  tenant 
was  liable  for  the  whole  year's  rent. 
Lane  v.  Nelson,  167  P.  S.  602;  affirming 
8.  0.  7  Kulp  286. 


CONSTRUCTIVE  NOTICE. 

See  NoTicB,  VI. 

CONSTRUCTIVE  TRUSTS. 

See  Uses  akd  Trusts,  V. 
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CONTEMPT. 

See  Abrest,  Y. 

I.  Jurisdiction. 
II.  What  amounts  to  a  contempt. 

I.  Jurisdiction. 

1.  Boroagh  auditors  hare  no  power  to 
arrest  and  imprison  a  Mritness  who  re- 
fuses to  answer  a  question  in  relation 
to  the  conduct  of  borough  officers;  the 
power  to  inflict  imprisonment  for  con- 
tempt is  limited  to  courts  of  record  and 
to  such  other  tribunals  as  have  been  in- 
vested therewith  by  statutory  enactment. 
LleweUyn's  Case,  13  C.  C.  126. 

2.  Where  an  auditor  holds  a  question 
to  be  competent  and  requires  the  witness 
to  answer  it,  the  court,  upon  the  fact 
being  certified  to  it,  will  issue  an  attach- 
ment for  contempt  against  the  witness  if 
he  persist  in  refusing  to  answer.  Enos 
V.  Garrett,  2  Dist.  Eep.  86. 

3.  An  attachment  will  not  issue  in  the 
orphans'  court  to  enforce  the  award  of 
an  auditor  where  the  record  does  not  dis- 
close that  any  decree  was  ever  made  and 
served.    Johnson's  Estate,  11  C.  C.  666. 

4.  Where  a  decree  for  alimony  was 
served  by  leaving  it  at  the  respondent's 
last  known  residence,  with  an  adult  mem- 
ber of  his  family,  and  a  rule  for  an  at- 
tachment was  served  on  the  respondent's 
brother-in-law,  being  an  adult  member  of 
his  family,  and  iipon  a  member  of  the 
bar  having  his  office  with  the  respond- 
ent's counsel  and  being  closely  associated 
with  him;  it  was  held,  that  an  attach- 
ment would  issue  against  the  respondent. 
Tobin  V.  Tobin,  12  C.  C.  374. 

5.  In  a  proceeding  for  divorce  brought 
by  the  husband  under  the  act  8  May 
1854  (Brightly's  Purdon  684),  for  cruel 
and  barbarous  treatment,  payment  of 
alimony  allowed  the  wife,  may  be  en- 
forced by  a  Jieri  facias' ot  attachment; 
there  is  no  act,  however,  which  authorizes 
the  employment  of  a  ca.  sa.  for  such 
purposes.  Elmer  v.  Elmer,  150  P.  S.  206 ; 
reversing  s.  c.  11  C.  C.  623. 


6.  An  injunction  is  binding  on  all  who 
know  of  it,  and  any  one  who  is  present, 
aiding  and  abetting  an  act  which  is  in 
violation  of  an  injunction,  or  who  permits 
such  an  act  done  in  his  presence  and 
without  remonstrance,  is  himself  guilty  of 
actual  breach  of  the  injunction  and  will 
be  attached  for  contempt.  Shiffer  v. 
Toungstovm  Bridge  Co.,  2  Lack.  Jur.  288. 

7.  Where  the  answers  of  the  garnishee 
are  so  deficient  as  to  entitle  the  plaintiff 
to  move  for  an  attachment  for  contempt, 
the  plaintiff  is  entitled  to  a  rule  on  the 
garnishee  for  judgment  for  not  making 
more  specific  answer;  the  plaintiff  is 
entitled  to  an  attachment  for  contempt 
but  he  is  not  confined  to  that  remedy. 
Henwood  v.  American.  Legion  of  Honor,  2 
Lack.  Jur.  339. 

&  A  witness  who  declines  to  answer  a 
question  upon  the  ground  that  it  tends  to 
criminate  himself,  is  not  the  final  arbitor 
as  to  whether  the  interrogatory  has  such 
a  tendency ;  under  sec.  10  of  the  act  23 
May  1887  (Brightly's  Purdon  818)  the 
decision  of  that  question  is  committed  to 
the  trial  judge,  who,  therefore,  necessarily 
has  the  power  to  enforce  his  decision  by 
punishing  a  refusal  to  obey  it  Comm'th 
V.  BeU,  146  P.  S.  374. 

9.  Where  a  petition  for  a  writ  of  habeaa 
corpus  sets  forth  that  the  relator  is  in 
custody  by  virtue  of  an  order  of  the 
court  adjudging  him  guilty  of  contempt 
and  sentencing  him  to  imprisonment  for 
refusing  to  testify  as  a  witness  in  a 
criminal  case,  it  is  immaterial  that  the 
sheriff's  return  to  the  writ  does  not  set 
out  the  contempt,  or  state  facts  showing 
the  jurisdiction  of  the  court  to  commit 
the  relator.  Comm'th  v.  Bdl,  146  P.  S. 
374. 

10.  When  a  witness  has  been  sentenced 
to  imprisonment  for  contempt  in  refus- 
ing to  testify  for  the  commonwealth  upon 
the  trial  of  an  indictment,  the  sufficiency 
of  such  indictment  cannot  be  considered 
upon  petition  for  a  writ  of  habeas  corpus. 
Cmnm'th  v.  BeU,  146  P.  S.  374. 

11.  The  court  refused  to  attach  a  wit- 
ness for   contempt  where   it   appeared 
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that  he  was  served  with  a  subpoena  on 
Wednesday  morning  to  appear  in  court 
the  same  day  at  10  o'clock  at  Lancaster, 
which  was  eighteen  miles  distant  from 
his  home,  and  that  the  subpcena  was 
served  at  his  mill  one-half  a  mile  away 
from  his  home.  Comm'th  v.  Heiaey,  10 
Lane.  13. 

n.  What  amounts  to  a  contempt. 

12.  An  attorney  was  suspended  from 
practice  for  six  months  for  contempt  of 
court  in  saying  in  open  court  that  his 
client  was  refused  the  privilege  of  enter- 
ing bail  after  conviction,  because  he  had 
no  "  political  pull."  In  re  Logue,  Public 
iettyer,  26  October  1890. 

13.  If  the  committee  of  a  lunatic, 
guardian,  or  other  trustee  confesses  to 
nsing  the  trust  funds  in  his  business,  re- 
sulting in  a  loss  to  the  estate,  the  court 
has  no  discretion  but  to  attach  his  person 
for  contempt.    Croqp  v.  i^Veos,  8  C.  C.  107. 

14.  A  defendant  ordered  to  support 
his  wife  and  child  and  refusing  to  give 
his  own  bond,  will  be  remanded  to 
prison;  and  this,  though  he  has  suf- 
fered three  months'  imprisonment  for 
non-compliance  with  the  order.  Comni'lh 
V.  James,  142  P.  S.  32;  afcming  s.  c.  9 
C.  C.  146. 

15.  The  refusal  of  a  physician,  sworn 
as  a  witness,  to  give  his  opinion  as  to  the 
effect  of  tiie  medicines  administered  and 
to  describe  the  decedent's  condition  and 
symptoms,  is  a  contempt  for  which  the 
coroner  can  hold  him  to  bail  ^  answer. 
Such  contempt  is  indictable  as  an  ob- 
struction of  justice.  But  the  coroner 
cannot  compel  him  to  enter  bail  before  a 
justice.     Comm'th  v.  Higgins,  5  Kulp  269. 

16.  Entering  a  court  of  justice  in 
an  intoxicated  condition  is  a  contempt. 
Comm'th  v.  Clark,  13  C.  C.  439. 

17.  One  who  is  guilty  of  disturbing 
the  peace  and  good  order  of  a  case  upon 
trial  before  a  justice,  or  of  disturbing  or 
obstructing  or  interfering  with  the  jus- 
tice in  disposing  of  a  matter  before  him 
judicially,  may  be  indicted  for  a  con- 


tempt, and  if  found  guilty  may  be  fined 
or  imprisoned.  Comm'th  v.  Clark,  13  C. 
C.  439. 

la  Where  the  directors  and  treasurer 
of  a  school  district  are  commanded  to 
pay  a  judgment  out  of  the  first  unappro- 
priated money  of  the  district,  they  must 
use  due  diligence  to  get  the  money  and 
pay  the  debt ;  unnecessary  delay  and  ob- 
structive operations  would  be  a  contempt 
of  court  for  which  they  might  be  either 
removed  or  imprisoned  for  contempt 
Burgess  V.  Northmordand  Tovmship  School 
District,  2  Lack.  Jur.  106. 

19.  Upon  a  habeas  corpus  for  the  cus- 
tody of  a  child,  the  court  has  no  power 
to  make  an  order  on  the  respondent  to 
take  the  child  into  a  neighboring  state 
and  submit  her  right  to  its  custody  to 
the  courts  of  that  state,  and  a  respondent 
would  not  be  held  guilty  of  a  contempt 
in  disregarding  such  an  order.  Comm'th 
V.  Sage,  160  P.  S.  399;  reversing  s.  o.  2 
Dist.  Rep.  663. 

CONTINGENT  REMAINDERS. 

See  Devise,  V.  (6). 

CONTINUANCE. 

See  CBnimAJL  Law,  XIV. :  Pbactiob. 

CONTRACT. 

See  AssioKMEifT :  Constitutionai.  Law: 
Construction  :  Covenant,  III. : 
Damages:  Debtor  and  Creditor: 
Equity,  XIL,  XIII. :  Husband  and 
Wife:  Interest:  Lien:  Limitation: 
Lunacy,  VI. :  Municipal  Corpora- 
tions :  Philadelphia,  VII. :  Sale  : 
Vendor  and  Purchaser. 

I.  Execution  of  contracts. 
II.  Consideration. 
in.  Obligation  of  contracts, 
(a)  General  principles. 
(6)  Performance. 

(c)  What  will  excuse  performance, 
(c^  Part  performance, 
(e)  Extra  work. 
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rv.  Dependent  contracts. 
V.  Rescission  of  contracts. 

(a)  (Jeneral  principles. 

(b)  Contracts    respecting    real 

estate. 

(c)  Contracts     respecting    per- 

sonal property. 

(d)  Fraud. 

VI.  Construction   of    particular   con- 
tracts. 
VIIL  Illegal  contracts. 

(b)  Contracts  in  violation  of  a 

statute. 

(c)  Illegal  considerations. 

(d)  Contracts  contrary  to  public 

policy. 
IX.   Contracts  in  restraint  of  trade. 
X.  Stock-jobbing. 

I.  Execution  of  contracts. 

1.  The  signing  of  a  bond  in  a  blank 
left  at  the  head  for  the  names  of  the 
obligors  is  sufficient;  a  signature  at  the 
foot  is  not  necessary.  Benedict  v.  Hood, 
134  P.  S.  289 ;  s.  c.  26  W.  N.  C.  37. 

2.  A  bond,  not  filled  up  at  the  time  of 
signing,  but  subsequently  filled  up  in  the 
manner  contemplated  by  the  parties,  is  a 
valid  obligation.  Bugger  v.  OressweU,  12 
Atlan.  829 ;  affirming  s.  c.  4  Montg.  47. 

3.  If  a  lessee  who  has  not  signed  a 
lease  accepts  it  when  signed  and  sealed 
by  the  lessor,  such  lease  binds  the  lessee 
the  same  as  if  he  had  executed  it  Car- 
negie Natural  Qns  Co.  v.  Pfiiladelphia 
Company,  158  P.  S.  317. 

4.  The  signing  of  a  judgment  note  op- 
posite to  a  place  for  a  seal  indicated  by  a 
printed  blank  and  the  letters  "  L.  S."  does 
not  imply  a  seal,  and  where  judgment  is 
entered  on  such  a  note  more  than  six 
years  after  its  execution,  the  court  will 
open  the  judgment  to  allow  the  plea  of 
the  statute  of  limitations.  Bennett  v. 
Jllen,  10  C.  C.  256. 

5.  In  tiie  absence  of  a  plea  of  the  stat- 
ute of  limitations  the  presence  of  but  one 
seal  to  a  joint  note  of  two  persons  will 
not  release  either  maker  from  the  liability 


incurred  by  his  signature.    McKinney  v. 
Nolf,  9  Cent.  804. 

6.  Whether  an  obligor  against  whose 
name  there  is  no  seal,  adopted  the  seal 
opposite  the  name  of  another  obligor  as 
his  own,  is  a  question  of  fact ;  a  finding 
of  an  auditor  upon  such  fact  approved  by 
the  court  below  will  not  be  disturbed 
on  appeal  except  for  plain  error.  Hes^s 
Estate,  150  P.  S.  346. 

7.  Any  flourish  or  mark  is  a  good  seal 
provided  the  parties  intend  it  to  be  a 
seal ;  where  a  person  writes  his  name  to 
a  printed  form  of  note  to  the  left  of  the 
printed  word  "seal"  he  adopts  the  act 
of  the  printer  in  putting  the  word  there 
for  a  seal.  Lorah  v.  Nissley,  156  P.  S. 
329 ;  reversing  s.  c.  9  Lane.  177. 

a  Where  a  judgment  note  under  seal 
was  dated  April  1,  1876,  and  contained 
the  following  indorsement  not  under  seal, 
"April  1,  1876.  After  my  decease  the 
within  note  shall  become  null  and  void 
and  of  no  value  whatever " ;  it  was  held, 
that  the  execution  of  the  note  and  of  the 
indorsement  would  be  regarded  as  simul- 
taneous acts,  and  that,  notwithstanding 
the  seal  to  the  note,  the  two  instruments 
were  parts  of  one  and  the  same  transac- 
tion.    Geisinger'i  Estate,  13  C.  C.  88. 

9.  Where  a  promissory  note,  apparently 
intended  to  be  negotiable,  had  certain 
scrolls  in  the  lower  right-hand  comer  of 
the  border,  which  were  so  ingeniously 
and  deceitfully  turned  as  to  make  the  two 
letters  "L.  S."  appear  on  close  inspec- 
tion ;  it  was  kdd,  that  such  letters  would 
not  destroy  the  negotiability  of  the  note. 
Bancroft  v.  Haines,  13  C.  C.  116;  s.  c.  31 
W.  N.  C.  248. 

10.  That  a  bond  of  subcontractors  to 
secure  the  owner  of  a  house  against 
mechanic's  lien  was  to  be  of  no  force 
unless  signed  by  all  the  subcontractors, 
which  was  not  done,  will  not  invalidate 
it  against  the  owner,  who  had  no  knowl- 
edge of  such  agreement  Bugger  v. 
CresgweU,  12  Atlan.  829;  affirmii^^  s.  c. 
4  Montg.  47. 

11.  One  partner  of  a  firm  not  engaged 
in  the  real  estate  business  cannot  bind  his 
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copartners  by  an  agreement  to  purchase 
real  estate ;  so,  his  agreement  to  purchase 
should  be  regarded  as  contingent  on  the 
assent  of  his  copartners.  Martin  y. 
Frank,  26  W.  N.  C.  361. 

12.  If  parties  have  entered  into  a 
written  agreement  with  express  stipula- 
tions, the  presumption  is  that  they  have 
expressed  all  the  conditions  by  which 
they  intend  to  be  bound.  KeUow  v. 
Jory,  2  Northam.  229. 

13.  A  contract  authorizing  the  sale  of 
another's  stocks  is  not  waived  or  modified 
by  subsequent  letters  to  the  owner  advis- 
ing him  to  sell  them.  Neilson^s  Appeai, 
13  Atlan.  943;  af^rming  WelVa  Estate, 
45  L.  I.  44. 

14.  Where  defendant  wrote  to  plaintiff 
to  have  him  prepare  some  advertising 
leaflets,  and  plaintiff  prepared  a  leaflet 
endorsed,  "  One  hundred  dollars  if  satis- 
factory," and,  not  proving  satisfactory, 
plaintiff  sent  a  second  leaflet,  with  a  let- 
ter in  which  he  said,  "  I  put  down  in  my 
book  two  hundred  dollars  against  you, 
but  I  will  wipe  it  all  out  if  I  can't  suit 
you,"  and  defendant  replied,  "The 
primers  are  good,  but  I  do  not  care  to 
pay  the  price  you  name";  it  was  held, 
that  the  evidence  did  not  disclose  a  con- 
tract.    Powers  V.  Curtis,  147  P.  S.  340. 

15.  Where  no  conversation  took  place 
at  the  signing  of  a  telephone  contract, 
and  it  was  not  read,  but  a  master  found 
that  certaia  parol  negotiations  as  to  future 
abatement  of  rates  were  omitted  by  mis- 
take, the  supreme  court  did  not  reverse, 
but  intimated  that  signing  upon  mere 
suppositions,  without  knowledge  or  in- 
quiry, came  dangerously  near  negligence. 
Martinsburg  Bank  v.  Centred  Pennsylvania 
Td^hme  &  Supply  Co.,  160  P.  S.  36. 

16.  Where  a  surety  signed  a  bond 
upon  condition  made  with  the  principal 
that  two  other  parties  would  sign  with 
him,  but  the  obligee  had  no  notice  or 
knowledge  of  such  representation;  it  was 
held,  that  the  surety  was  liable,  and  it 
was  further  held,  that  a  seal  for  an  addi- 
tional name  did  not  charge  the  obligee 
with  implied  notice,  and  further,  that  the 


principal  was  not  the  agent  of  the  surety 
for  the  purpose  of  delivery  so  as  to  put 
the  obligee  upon  inquiry  as  to  the  secret 
condition.   Winters  v.  Robison,  14  C.  C.  264. 

17.  Where  a  witness  to  a  promissory 
note  testifies  that  he  has  no  recollection 
of  having  signed  his  name  as  a  witness, 
but  does  not  positively  deny  his  signa- 
ture, the  presumption  is  that  he  did  sign 
it,  and  this  is  prima  facie  evidence  of  the 
execution  of  the  note  by  the  maker. 
Davidheiser's  Estate,  10  Montg.  50. 

la  Where  a  party  signs  a  paper  which 
is  put  before  him  for  execution,  without 
reading  it  or  having  it  read  to  him,  he  will 
be  held  to  be  guilty  of  such  negligence  that 
he  will  not  be  protected  either  in  law  or 
in  eqtdty.  Kkin  v.  Daney,  3  Northam.  75. 

19.  Where  an  owner  invites  proposals 
to  erect  a  building,  he  is  not  thereby 
obliged  to  award  the  contract  to  the 
lowest  bidder;  where,  upon  the  opening 
of  the  bids,  the  owner  said  to  the  lowest 
bidder,  "You  are  the  lucky  man";  it 
was  held,  that  this  did  not  amount  to  an 
award  of  the  contract;  in  such  a  case, 
proof  of  a  custom  that  the  lowest  bidder 
is  entitled  to  a  contract  is  inadmissible. 
Leskie  v.  Hasdtine,  155  P.  S.  98. 

20.  An  offer  to  buy  or  sell  without 
more  is  an  offer  in  the  present,  to  be  ac- 
cepted or  refused  when  made,  and  imtil  it 
is  accepted  it  may  be  withdrawn,  though 
that  be  at  the  next  instant  after  it  is  made, 
and  a  subsequent  acceptance  will  be  of  no 
avail.  Vincent  v.  Woodland  OH  Co.,  165 
P.  8.  402. 

21.  An  action  will  not  lie  upon  a  brief 
memorandtim  not  intended  as  a  complete 
contract.  Baird  v.  .^tna  Insurance  Co., 
3  Cent  111. 

n  Consideration. 

22.  Forbearance  is  a  good  considera- 
tion to  support  a  parol  promise  to  pay  a 
mechanic's  lien  against  the  promisor's 
land,  for  which  he  was  not  personally 
liable.  Such  a  promise  is  not  within  the 
statute  of  frauds.  BelPs  Estate,  4  Montg. 
175. 
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23.  An  extension  of  time  upon  the 
original  obligation  is  sufficient  considera- 
tion for  a  promissory  note  given  as  col- 
lateral therefor.  Van  Oorder  v.  Freehold 
Bank,  7  Atlan.  144. 

24.  An  agreement  for  the  division  of 
profits  arising  from  the  manufacture  of 
iron  by  the  defendant  has  a  sufficient  con- 
sideration, if  it  rests  upon  the  sale  of  the 
iron  works  on  the  previous  day  by  the 
plaintiff  to  the  defendant.  AM'a  Appeal, 
129  P.  S.  26. 

25.  Where  a  bank  clerk  and  his  surety 
had  executed  a  bond  in  which  the  princi- 
pal's position  in  the  bank  was  left  blank, 
and  he  afterwards  became  a  defaulter;  it 
was  lield,  that  the  delivery  of  the  said 
bond  to  the  surety  was  a  good  considerar 
tion  for  a  new  bond  and  mortgage  exe- 
cuted and  delivered  by  the  surety  to  the 
bank  at  the  same  time.  Vogeltfs  Appeal, 
16  Atlan.  878. 

26.  A  subsequent  absolute  uncondi- 
tional promise  to  pay,  with  a  partial  pay- 
ment, will  revive  a  debt  which  has  been 
discharged  by  proceedings  in  bankruptcy. 
Huffman  v.  Johns,  4  Cent.  668. 

27.  A  payment  of  interest,  after  the 
maturity  of  a  debt,  is  not  a  sufficient 
consideration  to  support  an  agreement  to 
extend  the  time  of  payment ;  such  a  prom- 
ise of  extension  will  not  discharge  a 
surety.    Boring's  Appeal,  9  Cent.  394. 

2&  A  contract  to  pay  rent  will  not 
spring  out  of  daily  visits  to  plaintiff's 
store,  with  no  demand  for  rent,  under  cir- 
cumstances which  show  that  the  privi- 
leges of  the  defendant  were  gratuitous. 
Kneedler  v.  Goodman,  47  L.  I.  4. 

29.  The  contract  of  a  married  woman 
to  pay  a  valid  debt  of  her  husband  out  of 
her  separate  estate,  creates  a  moral  obli- 
gation which  is  a  sufficient  consideration 
to  support  a  bond  and  mortgage  for  the 
same  debt  executed  after  her  husband's 
death.    Hdden  v.  Banes,  140  P.  S.  63. 

30.  Whether  there  might  or  might  not 
be  a  valid  contract  for  compensation  for 
the  use  of  a  man's  name  or  his  credit,  was 
not  decided,  the  court  being  of  the  opin- 
ion that  the  plaintiff's  claim  failed  upon 


the  proofs.    HoffedAtz  v.  Maiden,  Creek 
Iron  Co.,  141  P.  S.  68. 

31.  Where  partners  executed  an  agree- 
ment that  all  property  of  every  nature 
and  kind  held  by  one  of  them,  whether 
separately  and  individually  or  jointly 
with  the  other,  and  whether  severally  or 
in  common  with  others,  was  in  fact  owned 
by  them  both  in  equal  shares  or  interests, 
and  that  in  settling  the  affairs  of  the 
partnership,  the  first  named  partner 
should  receive  a  certain  salary  for  at- 
tending to  said  business  to  be  taken  out 
before  the  division  of  said  profits ;  it  was 
held,  that  there  was  ample  consideration 
for  the  agreement,  and  that  such  agree- 
ment embraced  property  of  every  nature 
and  kind,  real  and  personal,  including 
accoimts,  notes  and  choses  in  action  held 
and  owned  at  the  date  of  making  the 
agreement.  McCuUough  v.  Barr,  145 
P.  S.  469. 

32.  An  agreement  to  compromise  a 
claim  in  consideration  of  the  defendant 
entering  into  the  plaintiff's  service  can- 
not be  said  to  be  without  consideration 
because  the  defendant  was  to  be  paid  for 
his  services.  Potter  v.  Hartnett,  148  P.  S. 
16;  reversing  s.  o.  28  W.  N.  C.  120. 

33.  Where  a  married  woman  repudi- 
ates a  note  which  she  has  given  as  con- 
sideration for  a  release,  she  destroys  the 
consideration  upon  which  the  release  was 
given  and  recovery  may  be  had  against 
her  upon  the  original  debt.  Saeger  v. 
Bunk,  148  P.  S.  77;  affirming  s.  c.  3 
Northam  13. 

34.  Substantial  compliance  with  .  the 
terms  of  a  building  contract  is  sufficient 
to  entitle  a  party  to  recover  the  contract 
price  less  deductions  for  any  minor  mat- 
ters left  incompleted;  but  not  the  full 
contract  price.  Moore  v.  Carter,  146 
P.  S.  492. 

35.  Services  rendered  by  the  grantee 
in  a  deed  to  the  grantor,  and  recognized 
by  the  grantor,  are  a  valid  consideration ; 
it  is  not  necessary  that  there  should  be 
an  origiiuil  contract  to  compensate  for  the 
services.  Doran  v.  McConlogue,  160  P.  S. 
98. 
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36.  A  mortgage  voluntarily  executed 
by  a  grantee  to  a  third  party,  but  at  the 
request  of  the  grantor  to  secure  the  lat- 
ter's  debt,  is  a  valuable  consideration  in 
support  of  the  deed;  and  this,  although 
the  mortgage  was  executed  after  the  deed 
-was  made;  such  a  mortgage  is  binding 
apon  the  grantor  by  way  of  ratification 
of  the  original  deed  and  also  by  way  of 
estoppel.  Doran  v.  McCordogue,  150  P.  8. 
98. 

37.  A  promise  to  let  a  legacy  stand  can- 
not be  enforced  against  the  testator's 
estate  without  direct  and  positive  proof 
of  a  sufficient  consideration.  Kin^t  Es- 
tate, 160  P.  S.  143;  affirming  s.  c.  9  Lane. 
99. 

3a  A  promise  to  pay  the  debt  of 
another,  although  in  writing,  is  of  no 
force  unless  founded  upon  a  consideration 
either  actual  or  by  the  existence  of  a 
seal,  and  where  the  promise  is  to  pay  an 
overdue  debt,  mere  forbearance  without 
an  agreement  to  that  effect  is  no  consid- 
eration. He8i?8  Estate,  150  P.  S.  346. 
See  Kanada  v.  Dudeworth,  8  Montg.  208. 

39.  An  agreement  under  seal  to  give 
in  place  of  promissory  notes  amoimting 
to  over  seven  thousand  dollars,  the  sum 
of  three  thousand  in  cash  and  four  thou- 
sand dollars  in  securities  and  to  pay  the 
attorney's  fee  in  the  suit  on  the  notes, 
was  held  to  be  supported  by  sufficient 
consideration.  Hoder  v.  Hursh,  151  F.  S. 
415. 

40.  A  promise  to  release  a  debt  does 
not  amount  to  an  actual  release,  and  if 
such  a  promise  is  not  supported  by  a  suf- 
ficient consideration,  it  is  nudum  pactum. 
McNutt  v.  Lmey,  153  P.  8.  281. 

41.  The  transfer  of  a  judgment  by  a 
husband  to  a  wife  at  a  time  when  the 
husband  is  out  of  debt  is  a  valid  gift; 
the  consideration  of  natural  love  and 
affection  will  sustain  it  Beese  v.  Beeae, 
157  P.  S.  200. 

42.  An  assignment  of  an  expectancy 
will  be  enforced  as  an  executory  agree- 
ment to  convey  where  it  is  sustained  by 
a  sufficient  consideration;  the  sum  of 
9625  was  hdd   to  be  a  sufficient  con- 


sideration for  the  assignment  of  an  ex- 
pectant interest  amounting  to  $771. 
Frits^s  Estate,  160  P.  S.  156. 

43.  Where  a  mortgage  is  given  to 
secure  the  debt  of  a  third  person,  the 
agreement  by  the  mortgagee  to  extend 
the  time  for  the  payment  of  the  debt 
is  a  sufficient  consideration  for  the  mort- 
gage.   Saalfield  v.  Manroto,  165  P.  S.  114. 

44.  Upon  a  rule  to  open  a  judgment 
where  it  appeared  that  it  was  confessed 
to  a  life  tenant  of  several  promissory 
notes  or  their  proceeds,  and  who  yielded 
up  the  notes  upon  the  delivery  of  the 
judgment;  it  was  held,  that  the  agree- 
ment was  based  upon  a  sufficient  con- 
sideration and  the  judgment  would  not 
be  opened.  Woodring  v.  Woodring,  11  C. 
C.  603. 

45.  Where  a  conveyance  in  trust  is  to 
take  effect  upon  delivery  and  vests 
absolute  interest,  it  is  not  testamentary 
and  is  irrevocable;  and  this,  although 
the  grantor  has,  until  his  own  death, 
the  exclusive  enjoyment  of  the  income. 
Blood  relationship  is  a  sufficient  con- 
sideration to  support  such  a  deed. 
jHbM«e'«  E^aite,  14  C.  C.  654. 

46.  The  transfer,  by  the  payee  of  a 
promissory  note,  to  the  maker,  of  a 
note  of  a  third  party,  is  a  good  considera- 
tion.   Newbdd  v.  Bernard,  15  C.  C.  118. 

47.  Where  a  dispute  over  the  terms  of 
a  settlement  under  a  written  contract  is 
ended  by  giving  a  promissory  note,  no 
defence  to  the  note  can  afterwards  be 
set  up  except  as  to  matters  arising  since 
the  date  of  the  note  or  upon  an  allega- 
tion of  fraud,  accident  or  mistake.  Ifew- 
kirk  V.  ScM,  5  Del.  12. 

48.  A  contribution  by  one  partner  to 
the  assets  of  a  partnership  is  a  sufficient 
consideration  to  support  an  assumption 
by  the  co-partnership,  of  such  partner's 
indebtedness  to  a  person,  from  whom  he 
borrowed  the  money  to  make  such  contri- 
bution. Huston  V.  Heyer,  3  Dist.  Rep. 
633. 

49.  Where  a  loan  was  made  to  a  mar- 
ried woman  in  1869  and  suit  was  brought 
in  1888,  and  it  appeared  that  the  defend- 
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ant  died  in  1885  and  had  been  discovert 
for  about  one  year  prior  thereto,  during 
which  time  she  paid  twenty-five  dollars 
on  the  loan  and  promised  to  pay  the 
balance;  it  was  held,  that  the  evidence 
warranted  a  verdict  for  the  plaintiff,  and 
that  the  moral  consideration  of  having 
received  the  money  during  coverture  was 
a  sufficient  consideration  for  the  second 
promise  to  pay.  Murray  v.  Ketty,  2  Lack. 
Jur.  181. 

50.  Where  a  widow  promised  to  pay 
a  note  made  by  her  husband  and  her- 
self which  would,  on  its  face,  be  the 
husband's  debt;  it  was  helrl,  that  the 
moral  obligation  to  pay  was  sufficient 
consideration  to  support  the  widow's 
promise.    Root's  Estate,  11  Lane.  225. 

51.  A  promise  of  the  true  owner  of  a 
chattel  based  upon  a  condition  that  pos- 
session of  the  property  which  is  wrong- 
fully withheld  from  him,  be  surrendered 
to  him,  is  without  consideration  and  not 
enforceable ;  so,  a  promise  which  is  based 
upon  a  fact  which  does  not  exist  is  void ; 
and  this,  though  both  parties  assumed  it 
to  be  a  fact.  So,  it  is  of  doubtful  public 
policy  to  enforce  a  contract  where  the 
right  to  property  is  made  to  turn  on  a 
verdict  in  a  criminal  prosecution  in  which 
both  parties  to  the  contract  are  wit- 
nesses. Fink  V.  Smith,  170  P.  S.  124; 
8.  c.  37  W.  N.  C.  46 ;  reversing  a.  c.  12 
Lane.  164. 

52.  Where  an  agreement  to  waive  the 
exemption  is  not  made  at  the  time  the 
debt  is  contracted,  but  is  made  subse- 
quently, it  must  be  clearly  shown  that 
such  agreement  was  based  on  a  good  con- 
sideration. Klein  v.  Daney,  3  Northam. 
75. 

53.  The  moral  obligation  which  rests 
upon  a  parent  to  provide  for  a  bastard 
child  is  sufficient  consideration  to  sup- 
port a  trust  declared  for  such  child; 
where  a  parent  addressed  a  letter  to  an 
illegitimate  child  asserting  that  certain 
premises  had  been  bought  by  him  for 
the  use  and  benefit  of  the  child,  to  be 
held  in  trust  for  such  purposes  as  long 
as  desirable,  and  a  request  to  the  child 


to  accept  as  a  token  of  his  affection, 
together  with  a  provision  for  a  reversion 
to  the  father  in  case  the  child  should  die 
before  him  without  issue,  and  such  letter 
was  delivered  to  the  child's  mother  for 
the  child ;  it  was  held  to  be  a  perfect  dec- 
laration of  trust  and  enforceable  against 
the  heirs  and  devisees  of  the  father  who 
had  taken  possession  of  the  premises  after 
his  death.  K—  X—  v.  A—  T—,  34 
W.  N.  C.  145. 


in.  Obligation  of  contracts. 
(a)  General  principles. 

54.  Where  an  f^reement  is  signed  by 
one  party  and  accepted  by  the  agent  of 
the  other  party,  who  acted  in  the  trans- 
action, it  binds  the  latter  though  not 
signed  by  him.  Cowan  v.  WatJcins,  1 
Lack.  Jur.  129. 

55.  If  one,  unable  to  protect  himself 
by  reason  of  excessive  drinking,  is  in- 
duced by  means  of  false  statements  to 
enter  into  a  contract,  he  is  not  bound  by 
it.  A  decree  adjudging  him  an  habitual 
drunkard,  made  a  year  afterwards,  is  ad- 
missible in  evidence.  Stirling  v.  Hinckley, 
2  Cent.  824. 

56.  An  agreement  to  play  base-ball 
for  the  plaintiff  for  a  period,  which 
might  at  the  plaintiff's  option  equal  the 
term  of  the  player's  life,  with  power  in 
the  plaintiff  to  discharge  on  ten  days' 
notice  without  cause,  is  so  unfair  and 
wanting  in  mutuality  that  equity  will 
not  enforce  it  by  injunction.  Philadelphia 
Ball  Club  V.  ffaUman,  8  C.  C.  67.  See 
Harriaburg  Ball  Club  v.  Athletic  Atsocior 
turn,  Ibid.  337. 

57.  The  president  of  a  school  board 
acting  for  the  same,  or  pretending  to  act 
for  it,  in  making  a  contract  which  the 
board  had  no  power  to  make,  thereby  be- 
comes.individually  liable  thereon,  ^orccy 
V.  Caldwell,  9  Atlan.  466. 

58.  Where  a  contractor  to  erect  a  build- 
ing insured  it  in  his  own  name  under  a 
contract  with  the  owner  that  the  indem- 
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nity  in  case  of  fire  should  be  divided 
between  them  according  to  their  inter- 
ests; upon  the  building  being  destroyed 
by  fire  and  the  payment  of  the  policy  to 
the  owner  upon  its  assignment  to  him,  it 
was  held,  that  a  material  man  who  had 
supplied  lumber  had  no  right  of  action 
against  the  owner.  Mosaer  v.  Donaldson, 
10  Atlan.  766. 

59.  A  party  to  a  contract  cannot  by 
his  "  order "  upon  the  other  party  re- 
lieve himself  of  his  own  contract  ob- 
ligations. He  who  seeks  to  compel 
performance  by  others  must  show  his 
right  to  ask  it  by  showing  his  own  per- 
formance of  all  that  is  preliminary,  and 
his  readine.ss  to  perform  what  is  coinci- 
dent to  that  which  he  asks  done  by 
others.     Miriiea  Appeal,  128  P.  S.  163. 

60.  Upon  an  agreement  to  drive  an 
oil  well  at  so  much  per  foot,  the  owner 
of  the  land  who  takes  possession  after 
the  well  becomes  producing,  is  liable 
for  the  contract  price.  Holmes  v.  Char- 
tiers  OU  Co.,  138  P.  S.  646;  8.  c.  27  W. 
K  C.  156. 

61.  Where  a  person  desires  to  take 
advantage  of  a  change  in  a  contract 
made  by  the  other  party,  he  must  do  so 
within  a  reasonable  time;  if  he  con- 
tinues for  a  long  period  to  treat  the 
contract  as  still  in  force,  he  will  be 
bound  by  it,  subject  to  the  modification 
introduced.  Margut  v.  United  Brethren 
Mutual  Aid  Society,  148  P,  S.  185. 

62.  In  an  issue  to  determine  the 
validity  of  a  judgment  note  given  for 
a  bottling  establishment,  it  may  be 
shown  by  parol  that  the  number  of  bot- 
tles in  the  hands  of  customers  was  much 
less  than  the  number  represented  by  the 
plaintiff ;  and  this,  though  the  number  of 
such  bottles  was  not  ^tated  in  the  bill 
of  sale.  Volkenand  v.  Drum,  164  P.  S. 
616 ;  affirming  s.  c.  6  Kulp  519. 

63.  The  lessee  of  an  organ  who  had 
f^reed  to  insure  the  organ  against  loss 
or  damage  by  fire  or  water,  and  who  failed 
to  do  so,  was  held  to  be  liable  for  its 
value  where  the  same  was  subsequently 
destroyed  by  fire ;  and  this,  though  the 


conflagration  destroyed  almost  the  entire 
town  and  might  be  within  the  designa- 
tion of  "  aciwa  Dei."  Smith  Organ  Co.  v. 
Abbott,  11  C.  C.  319. 

64.  Contracts  entered  into  between 
different  corporations  are  not  void  or 
voidable  from  the  mere  fact  that  such 
corporations  have  directors  common  to 
both.  Mercantile  Library  Hall  Co.  v. 
Pittsburgh  Library  Ass'n,  42  P.  L.  J.  346. 

See  Constitutional  Law,  XI. 

(fr)  Performance. 

65.  Under  the  act  of  13  April  1834, 
fixing  a  ton  at  2000  pounds,  it  was  held 
to  be  incompetent  to  show  that  by  a  cus- 
tom of  a  particular  trade  a  ton  consists 
of  2240  pounds.  A  party  will,  however, 
be  held  to  his  stipulated  agreement  to 
deliver  that  number  of  pounds  to  the 
ton.     Harrison  v.  Mora,  8  C.  C.  224. 

66.  There  being  no  dispute  as  to  the 
terms  of  a  contract  of  hiring,  and  as  to 
the  servant's  conduct,  his  performance  is 
a  question  for  the  court.  Elliott  v.  Wanor 
maker,  9  C.  C.  497 ;  s.  c.  166  P.  S.  67. 

67.  The  defendant  agreed  to  accept  the 
lease  of  an  ore  mine,  the  plaintiff  agreed 
to  give  him  possession  as  soon  as  he  ob- 
tained it  and  to  tender  him  a  good  and 
sufficient  marketable  title ;  hdd,  that  per- 
formance by  the  plaintiff  should  be  ten- 
dered in  a  reasonable  time,  that  a  delay 
by  plaintiff  of  four  years  and  eight 
months  to  take  steps  to  obtain  posses- 
sion (the  value  becoming  deteriorated  in 
the  meantime)  was  unreasonable,  and 
evidence  of  abandonment,  and  that  the 
defendant  was  not  bound  to  accept  the 
lease.  KiUe  v.  Beading  Iron  Works,  141 
P.  S.  440;  affirming  s.  o.  47  L.  I.  464. 

68.  In  a  suit  on  a  contract  to  cut  and 
deliver  all  the  logs  upon  a  tract  of  land, 
the  leaving  back  of  a  few  of  the  logs, 
covered  with  brush  and  snow,  was  held 
not  to  be  such  a  failure  of  substantial 
performance  as  would  defeat  the  plain- 
tiffs right  to  recover.  PaUman  v.  Smith, 
136  P.  S.  188. 

69.  Matters  connected  with  the  per- 
formance of  a  contract  are  governed  by 
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the  law  prevailing  at  the  place  of  per- 
formance ;  where  a  contract  for  the  loan 
of  money  to  a  person  about  to  embark  in 
business  was  made  in  consideration  of  a 
share  of  the  profits  and  executed  in  Penn- 
sylvania, but  the  business  was  to  be  con- 
ducted in  New  York;  it  was  held,  that 
the  question  whether  there  was  a  liability 
as  partners  as  to  third  persons,  was  to 
be  determined  by  the  law  of  New  York. 
Waverly  National  Bank  v.  HaU,  160  P.  S. 
466. 

70.  Where  the  evidence  as  to  the  per- 
formance of  an  entire  contract  is  conflict- 
ing, the  court  will  leave  the  question  to 
the  jury.  Bachler  v.  Cooper,  150  P.  S. 
633. 

71.  Where  the  defendant  agreed  in 
writing  to  pay  a  sum  in  cash  and  a  sum 
in  securities  to  be  satisfactory  to  the 
plaintiff,  the  above  to  be  in  lieu  of  two 
notes  upon  which  plaintiff  had  brought 
suit ;  it  was  held,  that  the  agreement  was 
executory  and  contemplated  the  perform- 
ance of  the  promise,  and  a  tender  of  per- 
formance, though  made  promptly  and  in 
good  faith,  was  not  satisfaction.  Hosier 
V.  Hursh,  161  P.  S.  415. 

72.  In  an  action  on  a  building  contract 
which  provided  that  the  balance  should 
be  paid  only  on  receipt  of  releases  of  liens; 
it  is  no  defence  that  a  lien  was  filed 
against  a  building  and  reduced  to  judg- 
ment; the  court  will  adjust  the  amount 
actually  due  the  contractor  when  execu- 
tion is  issued  upon  the  judgment.  Hucke- 
stein  V.  Kdly,  162  P.  S.  629. 

73.  Where  there  has  been  a  substantial 
compliance  with  a  building  contract,  the 
contractors  are  not  chargeable  with  re- 
pairs and  changes  subsequently  made 
which  were  not  due  to  the  plaintiff's  de- 
fective work.  Coon  v.  Citizenff  Water 
Co.,  152  P.  S.  644. 

74.  Where  one  party  to  a  contract,  be- 
fore the  time  of  its  performance  has  ar- 
rived, announces  to  the  other  that  he  does 
not  intend  to  perform,  the  latter  may 
treat  the  contract  as  broken,  and  bring 
an  action  immediately  for  the  breach. 
Hocking  v.  HamiUon,  168  P.  S.  107. 


75.  Where  a  building  contract  provided 
that  certain  parts  of  the  work  should  be 
done  with  a  particular  kind  of  plaster, 
and  a  sub-contractor,  with  the  consent  of 
the  architect,  who  was  the  owner's  agent, 
substituted  an  inferior  plaster ;  it  was  AeW, 
that  the  owner  could  not  claim,  as  a  set- 
off to  the  contract  price,  damages  sustained 
by  the  substitution  of  the  inferior  plas- 
ter.    Robinson  v.  Baird,  165  P.  S.  505. 

76.  Where  a  building  contract  provided 
that  no  sum  should  be  due  thereon  imless 
all  work  done  and  material  furnished 
should  be  in  strict  compliance  with  the 
plans  and  specifications  and  to  the  satis- 
faction of  the  owner;  it  was  held  not  to 
be  improper  to  leave  it  to  the  jury  whether 
the  contract  had  been  substantially  com- 
plied with,  and  what  deductions,  if  any, 
should  be  allowed  where  the  evidence  was 
conflicting.  Crawford  v.  McEinney,  165 
P.  S.  606.  See  Crawford  v.  McKiimey, 
166  P.  S.  609. 

77.  Wliere  time  is  of  the  essence  of 
the  contract,  equity  will  not  relieve  a 
party  from  strict  performance ;  especially 
is  this  so  when  due  notice  is  given  of  an 
intention  to  enforce  the  contract  Chatter 
Foundry  &  Machine  Co.'a  Ettate,  5  Del 
301. 


(c)  What  will  excuse  perfoimaiice. 

7a  A  request  to  inspect  books,  though 
authorized  by  the  contract,  can  be  prop- 
erly refused  if  accompanied  by  another 
demand  which  is  unwarranted.  ZWcfcv. 
Ireland,  130  P.  8.  299. 

79.  Upon  a  contract  to  pay  the  plain- 
tiff, six  months  after  he  should  lose  his 
situation,  the  defendant  is  not  liable  if 
the  plaintiff  voluntarily  resign.  Shafsr 
V.  Senseman,  126  P.  S.  310;  affirming 
s.  c.  1  Northam.  389. 

80.  Upon  a  "  lease  "  of  a  printing  press 
at  a  rent  or  hire  of  three  thousand  dollars, 
payable  in  monthly  instalments  of  one 
hundred  dollars  each,  "to  be  further 
evidenced  by  the  lessee's  notes  bearing 
legal  interest " ;  it  was  held,  in  an  action 
on  certain  of  the  notes,  that  it  was  a  good 
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defence,  that  at  a  date  subsequent  to 
their  maturity,  the  plaintiff  took  posses- 
son  of  the  press  in  the  exercise  of  his 
tight  to  do  so  reserved  in  the  lease ;  the 
lease  and  notes  were  part  and  parcel  of 
the  same  transaction,  and  when  the  agree- 
ment vas  rescinded  by  taking  possession 
of  the  press,  the  notes  fell  with  it  for 
want  of  consideration.  Campbell  P.  P.  & 
M.  Co.  y.  Hickok,  140  P.  S.  290. 

8L  Where  the  plaintiff  and  defendant 
entered  into  a  contract  that  plaintiff 
shonld  put  a  saw-mill  on  defendant's  land 
to  make  into  lumber  all  the  pine  timber 
on  said  land,  and  the  pl^ntiff  erected  the 
mil]  and  began  the  making  of  lumber ;  it 
vas  hdd,  that  the  contract  was  broken  by 
the  defendant,  by  the  issuance  and  mainte- 
nance of  writs  of  ejectment  and  estrepe- 
ment  at  the  suit  of  others.  Bogera  t. 
Davidim,  142  P.  S.  436. 

82.  Under  a  contract  for  drilling  weUs, 
where  the  contractor  is  prevented  by  the 
other  party  from  performing  the  work, 
he  is  not  entitled  to  recover  the  whole 
craitract  price,  but  only  damages  for  the 
breach  of  the  agreement,  and  where  the 
plaintiff's  statement  claims  damages  for 
the  whole  contract  price,  the  court  will 
not  enter  judgment,  although  the  affidavit 
of  defence  may  be  insufficient.  Emig  v. 
Spab,  155  P.  S.  642. 


(d)  Part  performance. 

83.  Upon  a  bona  fide  intention  to  per- 
fonn  and  a  partial  failure  not  involving  a 
frandulent  purpose,  there  may  be  a  re- 
wvery  of  the  contract  price,  less  the 
smonnt  required  to  put  the  work  in  that 
wnditjon  which  the  contract  calls  for. 
Avtin  V.  Hughes,  5  Kulp  226.  See 
iMoTY.  Hartley,  Ibid.  299. 

81  A  repudiation  of  a  contract  of  sale 
W  the  purchaser  entitles  the  seller  to  re- 
w^er  for  the  part  performance,  to  that 
tune,  of  his  contract  to  deliver.  Stewart 
T  Short,  130  P.  S.  396. 

85.  In  an  action  on  an  entire  contract 
««  plumbing,  etc.,  the  evidence  as  to 


compliance  being  conflicting,  if  the  plain* 
tiff  acted  honestly,  and  in  good  faith  sub- 
stantially performed  the  contract,  that  is 
sufficient ;  but  if  in  minor  particulars  it 
was  not  fully  complied  with,  the  jury  may 
deduct  the  difference  between  the  value 
of  the  work  as  done,  and  what  it  would 
cost  to  have  it  completed  in  strict  con- 
formity with  the  contract  Sticker  r. 
Overpeck,  127  P.  S.  446.  See  Gallagher 
T.  Sharpless,  134  P.  S.  134. 

86.  In  such  a  case  the  defendant,  under 
the  plea  of  set-off,  might  set  off  the  loss 
and  damage  occasioned  by  plaintiff's  de- 
fault, but  the  jury  could  not  give  a  cer- 
tificate for  the  defendant  for  an  excess. 
Sticker  v.  Overpeck,  127  P.  S.  446. 

87.  Where  the  vendee  retained  part 
of  the  purchase  money  until  the  vendor 
should  procure  releases  of  outstanding 
claims,  part  of  which  the  vendor  pro- 
cured and  part  the  vendee;  it  was  held, 
that  the  vendor's  performance  of  the  entire 
contract  was  not  a  prerequisite  to  his  re- 
covery, and  that  he  was  entitled  to  the  ex- 
cess in  the  hands  of  the  vendee.  Oansz's 
Appeal,  16  Atlan.  883. 

88.  A  contract  to  drive  different  kinds 
of  lumber  into  a  boom  at  a  stipulated 
price  per  log,  piece,  or  thousand  feet  re- 
spectively, is  a  severable  contract,  but 
there  can  be  no  recovery  for  lumber 
partly  driven,  or  which  was  carried  by 
the  force  of  a  flood  into  and  through  the 
boom.  Oill  V.  Johnstotm  Lumber  Co.,  161 
P.  S.  634. 

89.  In  an  action  on  an  entire  contract 
for  plumbing  work,  it  is  proper  to  charge 
that  if  the  plaintiff  fail  to  perform  any 
materia]  portion  of  his  contract,  he  could 
not  recover,  and  that  the  jury  had  no  right 
to  find  that  the  contract  was  changed  by 
the  omission  of  some  of  the  items,  unless 
the  evidence  was  clear,  convincing  and 
without  doubt  Wilkinson  v.  Becker,  156 
P.  S.  194. 

90.  Where  the  part  of  a  contract  to 
be  performed  by  one  party  consists  of 
several  and  distinct  items,  and  the  price 
to  be  paid  by  the  other  is  apportioned  to 
each  item  to  be  performed,  such  a  cou- 
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tract  will  generally  be  held  to  be  sever- 
able.    Fullmer  v.  Poust,  155  P.  S.  275. 

91.  Where  the  contractor  for  a  build- 
ing uses  every  reasonable  effort  to  per- 
form his  contract  fully  and  within  the 
period  given  him  to  perform  it,  and  the 
building  is  completed  and  taken  posses- 
sion of,  the  contractor  is  entitled  to  re- 
cover the  balance  of  the  contract  price 
and  for  his  extra  work,  less  such  deduc- 
tions as  will  compensate  the  owner  for 
any  minor  imperfections  and  omissions ; 
such  a  contractor  is  not  responsible  for 
delay  caused  by  the  neglect  of  the  own- 
er's architect,  but  he  will  be  charged  with 
delay  which  resulted  from  the  condem- 
nation of  improper  material.  White  v. 
Braddock  Borough  School  District,  159  P. 
S.  201. 

92.  Where  a  building  contract  pro- 
vided that  the  whole  building  should,  be 
constructed  for  a  certain  sum  and  that  a 
specified  sum  should  be  paid  upon  the 
completion  of  the  foundation  walls,  a 
second  specified  sum  when  the  roof  was 
on,  a  third  sum  when  the  plastering  was 
completed  and  the  balance  when  the 
house  was  completed;  it  was  held,  that 
such  payments  were  distinct  and  sepsr 
rate  and  could  be  sued  for  as  they  mar 
tured.  Crawford  v.  McKinney,  166  P.  S. 
605;  Crawford  v.  McKinney,  165  P.  S. 
609. 

93.  Where  a  building  contract  provided 
that  retained  percentages  should  not  be 
paid  until  the  contract  should  be  com- 
pleted according  to  the  specifications,  and 
before  the  contract  was  completed  the  con- 
tractors abandoned  the  work  and  the  own- 
ers paid  all  the  subsequent  wages  and 
supply  bills  under  the  supervision  of  one  of 
the  contractors ;  it  was  held,  that  an  at- 
tachment execution  would  not  lie  on  the 
part  of  a  judgment  creditor  of  the  con- 
tractors to  recover  from  the  owners  the  re- 
tained percentages.  American  Forcite 
Powder  Mfg.  Co.  v.  Malone,  166  P.  S.  289. 

94.  Where  the  plaintiff  ogieeA  to  fur- 
nish to  the  defendants  all  of  his  milk  for 
a  year  at  a  certain  price  per  gallon,  but 
no  specific  amount  of   milk  was  men- 
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tioned;  it  was  held,  that  the  contract 
was  severable,  and  that  the  plaintiff  could 
recover  for  milk  furnished  during  a  por- 
tion of  the  year  although  he  failed  to 
comply  with  his  contract  during  the  rest 
of  the  year.  McLaughlin  v.  Hess,  164  P. 
S.  570. 

(e)   Extra  work. 

95.  A  building  contractor  may  recover 
for  extra  work  required  by  changes  in 
the  original  plans  ordered  by  the  build- 
ing inspectors;  and  this,  although  the 
contract  provided  that  no  extra  work 
should  be  paid  for  unless  agreed  to  in 
writing  and  signed  by  the  parties.  Cvn- 
ningham  v.  Fourth  Baptist  Church,  159  P. 
S.  620. 

IV.  Dependent  contracts. 

96.  Where  land  is  conveyed  in  consid- 
eration of  covenants  to  support  and  msun- 
tain  the  grantor  and  his  wife,  and  neither 
the  grantor  nor  his  widow  complain  that 
the  grantee  did  not  perform  his  covenant, 
ejectment  will  not  lie  by  collateral  heirs 
as  for  condition  broken.  McLaughlin  v. 
CoUins,  138  P.  S.  198. 


V.  Rescission  of  contracts. 
(a)   General  principles. 

97.  One  who  seeks  to  rescind  a  con- 
tract must  first  restore  what  he  has  re- 
ceived thereunder.  Guilinger  v.  Zahnizer, 
5  Cent.  303. 

98.  Equity  will  not  rescind  an  executed 
contract  where  the  parties  have  a  com- 
plete remedy  at  law,  and  the  interests  of 
a  third  party  are  involved.  Travi^s  Ap- 
peal, 8  Atlan.  601. 

99.  Under  a  right  to  cancel  a  contract 
on  thirty  days'  notice,  a  letter  that "  we 
wish  to  cancel,"  etc.,  amounts  to  an  abso- 
lute and  complete  rescission.  Dick  v. 
Ireland,  130  P.  S.  299. 

100.  Upon  the  sale  of  a  horse  the  title 
not  to  pass  until  a  note  for  the  purchase 
money  is  made.     Upon  the  non-payment 
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of  the  note,  the  right  of  rescission  may 
be  exercised  by  a  peaceable  resumption 
of  possession.  Levan  v.  Wiltten,  135  P.  S. 
61;  s.  c.  26  W.  N.  C.  114. 

101.  If  a  contractor  attempt  to  rescind 
without  cause,  anything  occurring  after- 
wards can  be  no  ground  for  such  rescis- 
sion. Becker,  v.  Philadelphia,  16  Atlan. 
625;  affirming  s.  c.  45  L.  I.  35. 

102.  A  contractor  to  build  a  sewer, 
with  the  right  to  all  the  stone  excavated, 
except  as  may  be  necessary  for  the  sup- 
port' and  protection  of  the  work,  cannot, 
in  the  middle  of  his  work,  rescind  be- 
cause a  certain  private  owner,  through 
whose  ground  the  sewer  was  being  built, 
refused  to  allow  him  to  take  excavated 
stone  away.    Ibid. 

103.  One  who  buys  property  subject 
to  certain  judgment  liens,  the  purchase 
money  to  be  paid  in  instalments,  may 
apply  the  purchase  money  to  satisfy  the 
incumbrances;  if  he  fail  to  do  so,  and 
the  property  be  sold  under  the  liens,  he 
cannot  rescind  and  recover  from  the 
grantor  the  purchase  money  paid.  Soyd 
V.  McCullough,  137  P.  S.  7 ;  a.  c.  26  W.N. 
C.  569. 

104.  If  a  survey  be  duly  returned  and 
accepted,  no  title  can  pass  to  the  holder 
of  a  subsequent  survey.  If  one  person 
owns  both  surveys  and  they  interfere, 
his  grantee  of  the  younger  survey  can- 
not claim  against  his  subsequent  grantee 
of  the  older;  he  cannot  appropriate  his 
grantor's  adjoining  lands,  he  must  either 
rescind  the  contract  or  proceed  against 
the  grantor  on  his  covenants.  Midland 
Mining  Co.  v.  Lehigh  Valley  Coal  Co.,  136 
P.  S.  444;  8.  c.  26  W.  N.  C.  549. 

105.  Where  a  sale  of  personal  property 
is  rescinded  and  the  article  which  was 
paid  for  is  returned  to  the  seller,  there  is 
no  implied  liability  on  the  part  of  the 
buyer  to  pay  for  the  use  of  the  article 
during  the  time  it  was  in  his  possession. 
Ziegler  v.  McFarland,  147  P.  S.  607. 

106.  Where  defendants,  on  notice  by  the 
plaintiff,  produced  a  contract  upon  which 
was  endorsed  an  agreement  to  cancel  the 
contract,  signed  by  the  plaintiif ;  it  was 


held,  that  the  agreement  of  cancellation 
was  not  admissible,  there  being  no  evi- 
dence that  it  was  ever  assented  to  by  the 
defendants.  Cook  v.  Matlock,  148  P.  S. 
331. 

107.  A  purchaser  of  goods  cannot  re- 
scind a  contract  by  writing  to  the  seller 
that  "  we  think  it  would  be  well  for  you 
to  come  here  and  see  them  and  say  what 
you  wish  to  have  done  with  them.  We 
are  obliged  to  reject  them  as  utterly  un- 
fit for  our  use  and  wish  you  to  take  them 
away."  Stembergh  v.  Chickies  Iron  Co., 
166  P.  S.  34. 

loe.  The  parties  to  a  contract  may  at 
any  time  rescind  it  either  in  whole  or  in 
part  by  mutual  consent,  and  the  surrender 
of  their  mutual  rights  is  a  sufficient  con- 
sideration; where,  after  a  personal  con- 
flict between  the  owners  of  timber  land, 
and  the  assignees  of  the  contract  for 
cutting  the  timber,  the  parties  came 
together  and  agreed  upon  a  settlement, 
and  put  its  terms  in  writing  which  was 
signed  by  both  and  partly  carried  out; 
it  was  held,  that  such  an  agreement  was 
not  an  accord,  but  a  compromise  and  a 
binding  contract,  and  an  action  for  the 
price  of  the  timber  could  be  brought  in 
the  name  of  the  assignee  of  the  contract. 
Flegal  v.  Hower,  156  P.  S.  276. 

109.  Where  a  bill  of  sale  is  taken  by 
a  creditor  in  satisfaction  of  an  antecedent 
debt,  he  is  entitled  to  hold  the  goods  as 
against  the  equities  of  an  original  vendor 
who  claims  that  the  goods  were  obtained 
from  him  by  fraud ;  but  in  such  a  case  the 
burdep  of  proof  is  on  the  creditor  to  show 
that  he  took  the  goods  in  payment  of  a 
debt.  Bughman  v.  Central  Bank,  159 
P.  S.  94. 

110.  Where  the  lessees  under  an  oil 
and  gas  lease  have  an  absolute  right  to 
rescind  the  lease  at  any  time,  and  such 
lessees  never  enter  into  possession,  the 
rights  and  privileges  under  the  lease  may 
be  rescinded  by  parol.  Hooks  v.  Forst, 
165  P.  S.  238. 

111.  Where  the  defendant  bought  a 
lot  of  tobacco  from  the  plaintiff  under  a 
written  contract  and  refused  to  pay  the 
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price,  alleging  defects,  and  offered  the 
plaintiff  a  check  for  two-thirds  of  the 
price,  which  the  plaintiff  accepted  with- 
out further  protest;  it  was  held,  upon  a 
suit  for  the  balance,  that  the  offer  and 
acceptance  of  the  check  amounted  to  a 
mutual  rescission  of  the  contract  and  the 
making  of  a  new  one.  Smith  v.  Cohn,  170 
P.  S.  132;  afarming  s.  c.  11  Lane.  103. 

(&)  Contracts  respecting;  real  estate. 

112.  That  a  parol  contract  is  not  en- 
forceable against  the  vendor,  does  not 
entitle  the  purchaser  to  rescind  and  re- 
cover back  his  purchase  money  paid,  the 
vendor  being  willing  to  perform.  Haikor 
way  V.  Hoge,  1  Cent.  339. 

113.  A  purchaser  is  relieved  from  his 
contract  of  purchase,  by  the  existence  of 
a  street  across  the  land,  laid  out  but  not 
opened,  and  which  was  not  disclosed  to 
him  when  the  bargain  was  made.  Peo- 
pl^s  Savings  Bank  v.  Alexander,  3  Cent. 
888. 

114.  One  who  buys  at  an  executor's 
sale  upon  the  assurance  of  the  executor 
that  he  will  take  a  clear  title,  and  rely- 
ing upon  such  assurance,  expends  a  con- 
siderable sum  in  improvements,  has  so 
far  executed  the  contract  that  it  would 
be  against  equity  to  adjudge  a  rescission 
thereof.     Reimer's  Appeal,  12  Atlan.  860. 

115.  If  a  vendor  sue  in  ejectment  for 
specific  performance  and  take  back  the 
land,  it  is  a  rescission  of  the  contract 
and  he  cannot  afterwards  recover  on  a 
note  given  by  the  vendee  for  the  pur- 
chase money.  Reynolds  v.  Northup,  6 
Kulp  421. 

116.  There  was  hdd  not  to  be  sufficient 
evidence  of  a  rescission  of  written  articles 
for  the  sale  of  lands.  Hutchinson  v,  Welsh, 
14  Atlan.  328 ;  s.  c.  12  Cent.  68. 

117.  Where  the  assignee  of  a  mining 
lease  has  allowed  it  to  become  forfeited 
and  disabled  himself  from  performing 
his  covenants  contained  in  a  bond  given 
to  his  assignor,  the  assignor  may  either 
sue  from  time  to  time  for  royalties  due 
or  other  damages,  or  he  may  treat  the 
contract  as  rescinded  and    claim    dam- 


ages in  one  action  for  the  entire  breach. 
Keck  V.  Bieber,  148  P.  S.  645. 

IIR  A  contract  in  writing  for  the  pur- 
chase and  sale  of  land  may  be  rescinded 
by  parol  or  by  such  conduct  of  the  par- 
ties as  clearly  shows  an  intention  to 
rescind ;  a  surrender  by  the  vendee  and 
the  acceptance  by  him  of  a  lease  from 
another  person  is  admissible  to  estab- 
lish the  rescission  of  such  a  contract 
Brownfield  v.  Brovmfidd,  161  P.  S.  665. 

119.  Where  a  father  conveyed  a  prop- 
erty to  his  daughter  on  the  i^reement  that 
he  was  to  have  his  home  with  her  for  the 
remainder  of  his  life,  and  the  deed  was 
delivered  to  her  but  not  recorded,  and 
she  returned  the  deed  to  the  father  with 
a  distinct  agreement  between  them  that 
the  property  was  to  be  conveyed  by  the 
father  as  if  no  conveyance  had  ever  been 
made  to  her ;  it  was  held,  that  it  was  not 
material  to  inquire  whether  such  a  course 
of  conduct  was  effectual  to  work  a  re- 
scission of  the  deed,  and  that  a  claim  of 
the  daughter  a^inst  the  father's  estate 
for  the  purchase  money  received  by  him 
on  a  subsequent  sale  could  not  be  sus- 
tained by  reason  of  the  fact,  that  she 
wholly  failed  to  perform  the  service 
which  was  the  consideration  of  the 
deed.    FinJ^s  Estate,  157  P.  S.  292. 

120.  In  an  action  on  a  promissory  note 
given  in  payment  for  lands,  where  the 
maker  claims  that  he  was  induced  to  bay 
the  lands  by  fraudulent  representations,  a 
written  statemen£  made  by  the  vendor 
at  the  time  of  the  sale  as  to  the  value 
and  character  of  the  land  is  admissible 
in  evidence.  Martin  v.  Kline,  157  P.  S. 
473. 

121.  A  sale  of  land  will  be  rescinded 
where  the  vendee  was  induced  to  pur- 
chase at  twice  its  value  by  false  repre- 
sentations that  there  was  a  large  demand 
for  building  lots,  that  a  raUroad  company 
was  about  to  build  its  shops  in  the  neigh- 
borhood, that  a  syndicate  of  prominent 
capitalists  had  been  formed  to  secure  the 
land,  and  that  a  large  sum  had  been 
offered  for  it.  Sutton  v.  Morgan,  158 
P.  S.  204 ;  affirming  s.  c.  41  P.  L.  J.  47. 
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122.  Where  a  lessor  is  in  possession 
and  he  gives  notice  to  the  lessee  that  the 
leue  is  forfeited,  it  is  substantially  a 
declaration  that  he  will  refuse  to  give 
the  Irasee  possession,  and  if  the  lessee 
assents  to  this  action  and  accepts  a  new 
lease,  he  tiiereby  rescinds  the  former 
lease  and  terminates  all  his  rights  there- 
under. Carnegie  Natural  Gfas  Co.  v.  PhU- 
aidphia  Company,  158  P.  S.  317. 

123.  Where  an  elderly  woman  exe> 
cnted  a  deed  to  her  physician,  and  it 
appeared  that  the  deed  was  not  delivered 
to  the  defendsmt  but  had  been  retained 
by  the  plaintiff's  attorney,  that  the  deed 
■na  signed  without  consideration,  that 
piaintifTs  attorney  had  assured  plaintiff 
that  she  could  revoke  the  deed  at  any 
tune,  that  the  effect  of  the  deed  was 
never  properly  explained  to  the  plaintiff, 
and  that  defendant  was  both  physician 
and  attorney  in  fact  of  the  plaintiff,  and 
bad  great  influence  with  her  and  influ- 
enced her  to  make  the  deed,  the  court 
decreed  a  reconveyance  of  the  property 
to  the  plaintiff.  Unruh  v.  Lukens,  166 
P.S.324 

124.  Where  a  vendee  seeks  to  rescind 
a  contract  for  the  purchase  of  land  upon 
ttie  groond  of  faUure  of  title,  he  must 
deliver  up  possession  of  the  land;  he 
cannot  recover  back  the  purchase  money 
and  at  the  same  time  retain  the  posses- 
siOT.    Wright  v.  Wright,  12  C.  C.  238. 

US.  Upon  a  bill  for  specific  perform- 
ance of  a  contract  for  exchange  of  lands, 
vhere  an  allegation  as  to  false  and  fraud- 
ulent representations  as  to  liens  is  made 
aground  by  the  defendant  for  a  rescission 
of  &e  contract,  the  burden  of  proof  rests 
optn  the  defendant,  and  in  the  absence 
(tf  an  affirmative  finding  of  fraudulent 
^presentation  or  of  fraudulent  conceal- 
ment, the  record  of  the  liens  is  as  effect- 
sal  notice  as  actual  notice.  In  such  a 
*>»  it  is  incumbent  on  the  defendant  to 
"lake  his  election  to  rescind  promptly,  and 
»here  the  time  originally  fiixed  for  deliv- 
*y  of  the  deeds  passed  without  such 
delivery,  both  parties  concurring,  and  the 
<i«fendant  elected  to  treat  the  contract  as 


enforced ;  it  was  field,  that  he  could  not 
afterwards  rescind  the  contract  without 
full  notice  of  his  intention,  and  after  the 
expiration  of  a  reasonable  time  for  per- 
formance ;  in  such  a  case  there  can  be  no 
right  to  rescind  except  for  gross  negli- 
gence or  inability  to  perform.  WiUiama 
T.  Thomas,  7  Kulp  371. 

126.  Upon  a  voluntary  agreement 
without  consideration  either  party  may 
recede,  and  where  the  contract  is  by 
parol,  and  is  for  the  sale  of  real  estate, 
the  court  will  not  decree  specific  per- 
formance. Kennedy  v.  McCloskey,  10 
Montg.  204. 

(c)  Contracts  respecting  personal  property. 

127.  The  licensees  of  a  patented  ar- 
ticle are  liable  for  their  royalties  so 
long  as  they  manufacture;  they  cannot 
rescind  by  neglecting,  under  a  forfeiture 
clause,  to  make  monthly  statements  and 
payment.    Bovaird'a  Appeal,  6  Atlan.  26. 

128.  If  the  owner  of  a  patent  agrees 
for  a  specific  sum  to  assign  an  interest 
in  it,  and  subsequently,  having  received 
the  larger  part  of  the  consideration,  he, 
in  consequence  of  the  non-payment  of 
the  balance,  assigns  the  entire  patent  to 
other  parties ;  that  is  a  rescission  of  the 
first  contract,  and  the  purchaser  may 
recover  back  the  consideration  paid  by 
him.  BeUia  v.  Henwood,  2  Mona.  68; 
affirming  s.  c.  6  C.  C.  78. 

129.  A  vendee  seeking  to  rescind  a 
contract  of  sale,  executed  by  delivery, 
because  of  defect  in  quality,  must  return 
or  offer  to  return  as  soon  as  the  defect 
is  discovered,  or  might  have  been  dis- 
covered, by  ordinary  care.  Longacre  v. 
Dinan,  2  Northam.  325. 

130.  Where,  after  the  sale  of  a  horse 
and  an  allegation  by  the  purchaser  that 
it  was  unsound,  the  vendor  agreed  that 
it  should  be  examined  by  a  veterinarian, 
and  if  he  should  pronounce  it  sound, 
the  purchaser  should  retain  it,  and  the 
vendor  would  pay  one-half  of  the  ex- 
pense of  the  examination,  and  the 
veterinarian  pronounced  the  horse  "a 
roarer,"  and    four  days  afterwards  the 
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vendor  sent  for  the  horse  and  still  re- 
tained him,  and  none  of  such  averments 
were  denied  by  the  affidavit  of  defence ; 
it  was  field,  that  the  conduct  of  the  de- 
fendants in  sending  for  the  horse  and 
retaining  the  horse  was  only  consistent 
with  the  theory  of  a  compliance  with 
plaintiffs  demand  for  a  rescission  of  the 
contract,  and  defendants  were  liable  for 
the  purchase  money  and  one-half  the 
expenses.  Terry  v.  Wenderoth,  147  P.  S. 
619. 

131.  Upon  a  lease  of  personal  prop- 
erty with  an  agreement  for  a  bill  of  sale 
on  payment  of  a  sum  named  and  with  a 
provision  for  retaking  on  default  in  pay- 
ment of  any  instalment,  where  the  prop- 
erty is  retaken  for  such  default,  the 
contract  is  at  an  end  and  a  mortgage 
which  has  been  given  as  part  of  the 
price,  being  part  of  the  contract,  falls 
with  it ;  in  such  a  case  there  can  be  no 
recovery  on  the  mortgs^e,  although  the 
amount  named  in  the  lease  is  independ- 
ent of  the  amount  named  in  the  mort- 
gage, and  although  suit  is  brought  by  an 
assignee  for  value  without  notice  before 
default.    Scott  v.  Hough,  151  P.  S.  630. 

132.  If  a  purchaser  of  bar  iron  does 
not  make  any  objection  to  its  quality  for 
fifty-six  days  after  the  last  car  load  is 
shipped  to  him,  he  cannot  afterwards 
rescind  the  contract  SteiTibergh  v.  Chick- 
ies  Iron  Co.,  156  P.  S.  34. 

133.  Where  a  person  seeks  the  rescis- 
sion of  a  contract  he  must  tender  to  re- 
turn what  he  has  received  under  it;  such 
a  tender  on  the  day  of  trial  waa  ?ield  not 
to  be  too  late  where  the  rights  and  liabil- 
ities of  the  parties  had  in  no  way  been 
changed  by  the  delay ;  so,  such  a  tender 
is  not  necessary  where  the  return  would 
not  tend  to  accomplish  equity  in  the  par- 
ticular transaction.  Sloane  v.  Shiffer,  156 
P.  S.  69.  See  Schojidd  v.  Shiffer,  156  P. 
S.  65 ;  Boyd  v.  Shiffer,  166  P.  S.  100. 

134.  Where  a  vendor  of  timber  made 
a  false  estimate  to  his  vendee  as  to  the 
amount  of  the  timber  on  the  tract,  and 
his  employees,  by  his  directions,  showed 
the  vendee  only  the  best  part  of  the 


timber  and  stated  that  that  was  the  gen- 
eral average;  it  was  held,  that  a  bill 
would  lie  for  the  rescission  of  the  con- 
tract  of  sale.  BrotherUni  v.  Reynolds, 
164  P.  S.  134;  Mahaffey  v.  Ferguson, 
156P.  S.  ]56. 

135.  A  vendor  of  goods  who  claims  to 
have  rescinded  the  sale  on  the  ground  of 
fraud,  cannot  maintain  trespass  against 
the  sheriff  for  the  wrongful  seizure  and 
sale  of  the  goods  as  the  property  of  the 
vendee,  where  the  debt  of  the  plaintiff  in 
the  execution  was  contracted  after  the 
alleged  voidable  sale.  Schwaiiz  v.  Mc- 
aoskey,  166  P.  S.  258. 

136.  Where  a  school  district  entered 
into  a  contract  for  the  purchase  of  furni- 
ture, and  it  was  agreed  that  the  district 
would  not  be  bound  to  take  the  furniture 
if  it  should  be  unsatisfactory  or  defec- 
tive, and  on  examination  it  proved  to  be 
unsatisfactory,  it  was  held,  that  the  presi- 
dent of  the  board  was  competent  to  send 
the  notice  of  rescission,  that  the  resolution 
of  the  board  rescinding  the  contract  was 
properly  admitted  in  evidence,  and  the 
plaintiff  having  elected  to  disregard  the 
rescission  by  sending  the  furniture,  it 
was  competent  for  the  defendant  to  show 
that  the  furniture  was  not  such  as  had 
been  contracted  for.  Sidney  School  Fur- 
niture Co.  V.  Warsaw  Township  School 
District,  158  P.  S.  36. 

137.  Upon  a  bill  for  an  accoiint  against 
a  partner,  where  it  appeared  that  the 
plaintiffs  had  assigned  all  their  interest 
in  the  assets  of  the  firm  to  the  defendant 
for  a  money  consideration,  and  the  plain- 
tiffs contended  that  the  defendant  had 
knowledge  of  a  claim  against  a  railroad 
company  for  discrimination,  and  that  he 
had  concealed  the  facts  relating  to  this 
claim  at  the  time  the  assignment  was 
made,  but  the  defendant  averred  that  all 
parties  knew  of  the  existence  of  the  claim 
and  they  did  not  deny  it;  it  was  hdd, 
that  the  bill  was  properly  dismissed. 
Wiley  V.  Bnmdred,  168  P.  S.  679. 

138.  Where  the  plaintiff  contracted  to 
sell  to  the  defendant  ten  thousand  dollars 
of  his  stock  of  goods  on  or  before  a  cer- 
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tain  day  and  to  reduce  his  stock  on  hand 
to  that  sum  by  that  day,  and  one  thou- 
sand dollars  was  deposited  in  bank  by 
each  pai-ty  as  a  forfeit,  and  when  the  day 
of  settlement  arrived  the  invoice  showed 
fourteen  thousand  dollars  of  goods  on 
hand,  but  the  plaintiff  offered  to  take  out 
the  excess  or  to  sell  the  excess  to  the  de- 
fendants at  cost;  it  was  hdd,  that  the 
defendants  were  not  entitled  to  rescind 
the  contract  and  that  plaintiff  was  en- 
titled to  the  forfeit  money.  WhiUa  v. 
Moore,  164  P.  S.  451. 

139.  Where  a  contract  of  bailment  pro- 
vided for  the  lease  of  a  machine  at  a 
certain  hire  payable  in  instalments,  the 
lessor  to  retain  title  until  the  last  instal- 
ment was  paid,  and  the  contract  was  ac- 
companied by  a  bond  and  warrant  to 
confess  judgment;  it  was  hdd,  that  the 
lessor  might,  upon  default,  either  rescind 
the  contract  and  take  possession  of  the 
machine,  or  enter  judgment  upon  the 
bond,  but  having  elected  to  resume  pos- 
session, he  could  not  afterwards  enter 
judgment  Seanor  v.  McLaughlin,  165 
P.  S.  160. 

140.  A  seller  of  goods  is  not  justified 
in  rescinding  a  sale  by  false  statements 
as  to  her  financial  standing  made  by  the 
purchaser  to  a  mercantile  agency  two 
years  and  a  half  before  the  purchase. 
Sharpless  v.  Oummey,  166  P.  S.  199. 

141.  In  an  action  for  damages  for  fail- 
ure to  deliver  goods  sold  by  the  defendant 
to  the  plaintiff,  it  is  a  sufficient  affidavit 
of  defence  that  plaintiff's  agent  stated  to 
defendant  that  plaintiff  desired  to  pur- 
chase the  article,  but  that  a  competitor 
had  offered  to  sell  the  article  to  plaintiff 
for  a  certain  price  and  that  plaintiff  woiild 
give  defendant  the  order  if  she  would  sell 
the  article  at  the  same  price,  and  that 
plaintiff  made  the  contract  relying  upon 
such  statement,  but  that  in  point  of  fact 
the  statement  was  a  malicious  lie,  inten- 
tionally made  for  the  purpose  of  cheating 
and  defrauding  the  defendant  into  selling 
the  article  far  below  the  contract  price. 
Smith  V.  Smiih,  166  P.  S.  563. 

142.  A  vendor  of  goods  cannot  rescind 


a  sale  unless  there  has  been  artifice,  trick- 
ery, or  false  representations  made  to  induce 
the  sale  and  to  obtain  possession  of  the 
goods ;  where  an  endorser  of  a  promissory 
note  requested  a  dealer  in  tobacco  to  dis- 
count it,  and  said,  "  We  are  all  right,  we 
are  not  very  rich,  but  all  our  notes  will 
be  met  at  maturity,"  and  the  dealer  dis- 
counted the  note  on  condition  that  the 
endorser  would  at  the  same  time  buy  a 
lot  of  tobacco  from  him,  and  the  note  was 
paid  at  maturity,  but  the  endorser  failed 
before  the  tobacco  was  all  paid  for;  it 
was  held,  that  the  seller  had  no  right  to 
rescind  the  sale  on  the  ground  that  it  was 
induced  by  false  representations.  Labe 
V.  Bremer,  167  P.  S.  16. 

143.  Where  a  vendee  of  goods  deposited 
them  with  the  defendant  as  collateral  se- 
curity for  an  antecedent  debt,  and  the 
vendor  sought  to  rescind  the  sale  by  rear 
son  of  false  representations  made  by  the 
vendee;  it  was  held,  that  the  testimony 
of  the  tatter's  confidential  clerk  as  to  the 
true  state  of  his  employer's  business  was 
admissible  in  evidence  to  establish  the 
falsity  of  the  representations,  in  an  action 
of  replevin  by  the  vendor  against  the 
bailee  of  the  vendee.  Talcott  v.  Brenniser, 
167  P.  S.  391. 

144.  Upon  an  executed  sale  of  a  chat- 
tel upon  an  express  warranty  of  quality, 
the  buyer  has  no  right  to  rescind  the  con- 
tract for  breach  of  warranty,  but  he  may 
sue  on  the  warranty  and  recover  damages, 
or  if  he  has  not  paid  the  price,  he  may 
set  off  the  dam^es.  Where,  however, 
the  warranty  was  fraudulent,  the  buyer 
may  rescind  and  return  within  a  reason- 
able time,  and  if  he  has  paid  the  purchase 
money,  he  may  recover  it  back,  or  if  he 
has  not,  he  may  defend  s^inst  an  action 
for  the  same.  Where  the  contract  is  ex- 
ecutory, as  where  a  particular  article  has 
been  ordered  without  having  been  seen, 
and  it  is  warranted  to  be  of  a  given  qual- 
ity or  description,  the  buyer  is  not  bound 
to  keep  it  or  to  pay  for  it  on  any  terms ; 
and  this,  though  no  fraud  was  intended 
by  the  vendor,  but  in  such  case  the  buyer 
must   elect   within   a    reasonable   time 
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whether  to  accept  the  article  or  not,  and 
where  the  facts  are  undisputed,  the  ques- 
tion of  reasonable  time  is  for  the  court. 
Drtrvers'  &  Mechanics^  Nat.  Batik  v.  New- 
ton, 6  Kulp  193. 

145.  An  affidavit  of  defence  setting  up 
a  custom,  when  made  by  a  person  with 
presumable  knowledge  of  the  custom, 
should  not  be  made  on  information  and 
belief  without  an  averment  of  expecta- 
tion of  ability  to  prove  it ;  where  the  cus- 
tom was  said  to  be  one  "  known  to  dealers 
in  bonds  and  stocks,"  the  affidavit  should 
allege  that  the  plaintiff  was  such  a  dealer. 
A  custom  among  dealers  in  bonds  and 
stocks  that  an  option  to  sell  at  the  end  of 
any  given  period  expires  on  the  last  day 
of  said  period,  was  held  not  to  apply  to 
an  option  to  demand  a  rescission  of  a  sale 
after  a  year  of  obligatory  retention  by  the 
purchaser  of  the  article  sold.  Wdd  v. 
Barker,  163  P.  S.  466. 

146.  Where,  on  a  contract  of  sale  of 
certain  bonds,  the  vendors  bound  them- 
selves to  repurchase  the  bonds  at  the  op- 
tion of  the  plaintiff,  "  at  the  end  of  one 
year  from  the  date  of  the  contract,"  which 
was  dated  21  April,  1890;  it  was  held, 
that  plaintiff's  option  became  exercisable 
on  22  April,  1891.  Weld  v.  Barker,  163 
P.  S.  465. 

147.  Where  a  bank  has  agreed  to  dis- 
count a  note  and  discovers  before  it  has 
paid  the  money  that  the  borrower  is  in- 
solvent, it  may  tender  back  the  note  given 
for  discount  and  refuse  payment  to  the 
borrower;  the  latter's  assignee  for  cred- 
itors has  no  superior  rights  to  the  bor- 
rower himself.  Warner  v.  Hare,  154  P.  S. 
648. 

14B.  Y^ere  a  person  has  been  induced 
by  the  misrepresentations  of  the  officers 
of  a  corporation  to  subscribe  to  its  stock, 
he  may  rescind  the  contract  and  sue  in 
deceit  the  corporation  and  its  officers 
for  the  amount  paid  for  the  stock.  Lare 
r.  Westmoreland  Specialty  Co.,  166  P.  S. 
33. 

149.  Where  a  mother  gave  certain 
bonds  and  stock  to  her  daughter,  and 
the  evidence  showed  that  the  gift  was  a 


voluntary  one  and  that  the  mother  wa» 
not  impoverished  by  the  gift,  and  made 
no  complaint  during  the  life  of  her 
daughter,  and  it  further  appeared  that 
the  mother  had  a  strong  will  and  was 
not  controlled  by  her  daughter  or  any- 
body else ;  it  was  held,  that  she  could  not 
rescind  the  gift  after  the  death  of  her 
daughter.  Teakle  v.  McAfee,  166  P.  S. 
600. 

150.  Where  the  plaintiff  brought  suit 
against  the  promoter  of  a  corporation 
and  sought  to  rescind  the  contract  for 
subscriptions  and  it  appeared  that  the 
plaintiff  had  directed  the  defendant  to 
sell  the  stock  at  a  certain  price  and  that 
the  plaintiff  had  also  given  a  proxy  to 
vote  his  stock,  and  that  he  had  attended 
and  participated  in  the  business  of  a 
stockholders'  meeting;  it  was  held,  that 
such  acts  were  prima  facie  acts  of  owner- 
ship inconsistent  with  the  demand  for 
rescission,  and  that  the  jury  might  infer 
from  them  an  acquiescence  in  the  de- 
fendant's refusal  and  an  abandonment 
or  waiver  of  such  demand.  Jesaop  v. 
Ivory,  168  P.  S.  71. 

151.  In  an  action  to  recover  back 
moneys  paid  for  an  interest  in  alleged 
valuable  banking  concessions  from  the 
Chinese  government,  it  was  AcZd  to  be  a 
good  defence  that  the  concessions  were 
in  actual  existence  at  the  time  of  the 
plaintiff's  purchase,  that  the  plaintiff  per- 
sonally examined  and  read  the  conces- 
sions, that  a  special  trust  was  formed 
with  the  plaintiff's  consent,  and  that  cer- 
tificates of  the  plaintiff's  interest  were 
issued  by  the  trust  and  were  always 
ready  for  delivery  to  him ;  that  after  the 
trust  was  created,  the  concessions  were 
revoked  by  the  Chinese  government,  that 
plaintiff's  money  had  been  applied  to 
expenses,  and  that  defendant  made  no 
misrepresentations  concerning  the  trans- 
action. Frishmutk  v.  Barker,  169  P.  8. 
649. 

152.  A  bill  in  equity  does  not  lie  to 
compel  the  reconveyance  of  shares  of 
stock  sold  to  the  defendant  under  fraud- 
ulent representations  made  by  him  where 
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the  relief  sought  is  merely  compensation 
in  damages ;  in  such  a  case  there  is  an 
adequate  remedy  at  law.  Edelman  y.  Lot- 
thaw,  159  P.  S.  644;  affirming  s.  o.  9 
Montg.  83. 

153.  In  an  action  on  a  life  policy  where 
the  defendants  set  up  a  release  but  the 
plaintiff's  testimony  tended  to  show  that 
when  she  applied  for  payment  the  agent 
of  the  company  refused  to  pay  because 
the  assured  had  declared  that  she  had 
never  been  treated  for  heart  disease,  and 
he  read  a  letter  to  the  beneficiary  from 
a  doctor  that  she  had  been  so  treated, 
and  it  further  appeared  that  this  letter 
was  false,  and  the  beneficiary  had  signed 
the  release  in  reliance  upon  the  letter; 
it  was  held,  that  the  case  was  properly 
submitted  to  the  jury.  SUk  v.  Mutual 
.Reserve  Fund  Life  Aaaodatwn,  169  P.  S. 
625. 

(<i)  Fraud. 

154.  Vague  and  unsatisfactory  evi- 
dence of  fraud  is  not  sufficient  to  decree 
the  rescission  of  a  fully  executed  contract 
for  the  conveyance  of  real  estate.  That 
the  grantor  made  a  bad  bargain  is  insuf- 
ficient. Kern  v.  Middleton,  24  W.  N.  C. 
393;  s.  0.  16  Atlan.  640.  See  Kern  v. 
Simpson,  126  P.  S.  42. 

155.  On  the  general  subject  of  rescis- 
sion of  contracts  on  the  ground  of  fraud, 
see  notes  to  Gray  v.  Bowman,  14  Atlan. 
905,  and  Dennis  v.  Jones,  Ibid.  913. 

156.  One  who  seeks  to  rescind  a  con- 
tract on  the  ground  of  fraud  should  act 
promptly;  in  an  action  on  a  promissory 
note  given  in  payment  of  a  subscription 
to  the  stock  of  a  bank  alleged  to  have 
been  obtained  by  fraud,  where  it  appeared, 
that  prior  to  the  failure  of  the  bank  and 
the  institution  of  the  suit,  the  defendant 
took  no  steps  to  rescind  the  contract,  but 
on  the  contrary,  indicated  his  willingness 
to  join  with  other  stockholders  in  their 
efforts  to  reorganize  the  bank;  it  was 
Md,  that  he  was  liable  for  the  amount 
of  the  note.  Howard  v.  Tamer,  166 
P.  8.  349. 


157.  Execution  creditors  of  the  vendee 
of  goods  have  a  standing  to  contest  the 
right  of  the  vendor  to  rescind  a  sale  on 
the  ground  of  alleged  fraudulent  repre- 
sentation. Schqfield  v.  Shiffer,  166  P.  S. 
65. 

isa  Where  the  vendor  of  goods  does 
not  rely  on  the  fraudulent  representations 
made  by  the  vendee  and  does  not  part 
with  his  goods  upon  the  faith  of  such 
representations,  he  caimot  rescind  the 
contract  on  the  ground  of  fraud ;  a  ven- 
dor does  not,  however,  lose  his  right  to 
rescind  because  he  demanded  payment  or 
security  from  the  vendee  before  declar- 
ing a  rescission  of  the  contract.  Boyd  v. 
Shiffer,  156  P.  S.  100. 

159.  Where  a  vendee  seeks  to  rescind 
a  contract  on  the  ground  of  fraud,  he 
must  do  so  promptly  when  the  parties 
can  be  restored  to  their  original  position ; 
whether  they  can  be  so  restored  is  ordi- 
narily a  question  for  the  jury.  Mahaffey 
v.  Ferguson,  156  P.  S.  156. 

160.  Where  the  vendor  of  goods  claims 
to  rescind  the  sale  on  the  ground  of  fraud, 
he  must  tender  back  any  part  of  the  pur- 
chase money  received  by  him;  and  this 
rule  applies  even  when  the  goods  are  in 
the  hands  of  the  sheriff  at  the  time  the 
rescission  is  claimed.  Schwartz  v.  Mo- 
Closkey,  156  P.  S.  258. 

161.  If  an  intending  purchaser  has  a 
right  to  regard  himself  as  solvent  and 
firmly  believes  that  he  is  so,  and  there- 
fore asserts  his  solvency  to  one  who  sells 
him  goods,  such  assertion  is  not  a  fraud 
and  will  not  justify  a  rescission  of  the 
contract  by  the  seller,  even  though  insol- 
vency actually  arises  before  payment  for 
the  goods  is  made.  Wessds  v.  Weiss,  156 
P.  S.  591. 

162.  In  an  action  on  the  fifth  of  six 
promissory  notes  payable  at  intervals  of 
six  months  and  given  in  payment  for  oil 
leases,  where  the  first  four  had  passed 
into  the  hands  of  bona  Jide  holders  and 
been  paid;  it  was  held,  that  it  was  not 
too  late  for  the  defendant  to  set  up  fraud 
as  a  defence  where  he  claimed  that  he 
was  induced  to  buy  the  leases  by  the 
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fraudulent  representations  of  plaintiffs 
agent,  and  that  he  failed  to  discover  the 
fraud  until  about  a  year  after  the  con- 
tract was  executed.  Smalley  v.  Morris, 
167  P.  S.  349. 

1631  A  purchase  is  not  rendered  fraud- 
ulent by  the  mere  fact  of  the  intended 
buyer  being  insolvent  and  intending,  at 
the  time  of  the  purchase,  not  to  pay  for 
the  goods;  any  additional  circumstance, 
however,  which  tends  to  show  trick,  arti- 
fice, false  representation  or  conduct  which 
reasonably  involves  a  false  representar 
tion  will  take  the  case  out  of  the  rule,  as 
where  a  purchaser  about  the  time  of  the 
delivery  confesses  judgment  and  gives  a 
bill  of  sale  to  a  creditor  of,  substantially, 
all  his  assets.  Bughman  v.  Central  Bank, 
169  P.  S.  94. 

164.  Where  a  vendor  rescinds  a  con- 
tract of  sale  on  account  of  fraud  and 
seeks  to  recover  the  value,  he  may  bring 
suit  at  once,  although  the  goods  may 
have  been  sold  on  a  time  credit  which 
has  not  yet  expired,  but  such  suit  must 
be  in  trover  and  not  in  assumpsit.  Jones 
V.  Broum,  167  P.  S.  395;  aflanning  s.  c. 
16  C.  C.  202. 

165.  To  entitle  a  seller  to  rescind  a 
contract  of  sale  on  accoimt  of  false  state- 
ments, it  is  not  necessary  that  the  false 
statements  should  be  such  as  would  nec- 
essarily convict  him  in  a  criminal  court. 
EaMem  Lumber  Co.  v.  QUI,  9  C.  C.  630. 

166.  A  contract  of  sale  procured  by  a 
vendee  by  false  representations  as  to  his 
solvency  may  be  rescinded  by  the  vendor 
upon  the  discovery  of  the  fraud,  but 
where  the  vendor  has  received  any  note, 
security  or  thing  of  value  on  account  of 
the  sale,  he  must,  in  moving  to  rescind,  at 
soiiie  stage  of  the  case,  return  or  offer  to 
return  the  same  to  the  vendee  before  the 
rescission  will  be  enforced.  Doman  v. 
suffer,  2  Lack.  Jur.  360. 

167.  Where  a  firm  made  a  false  repre- 
sentation as  to  its  credit  to  a  mercantile 
agency,  and  subsequently  a  new  firm  wm 
formed  containing  one  of  the  old  partners 
and  a  new  man,  and  the  latter  firm  re- 
tained the  name  of  the  old  firm ;  it  was 


held,  that  one  who  sold  goods  to  the  new 
firm  could  not  rescind  the  sale  on  the 
ground  of  a  false  statement,  especially 
when  such  statement  had  not  been 
learned  by  him  until  after  making  the 
sale.  Manhattan  Brats  Co.  v.  Reger,  168 
P.  S.  644;  8.  c.  36  W.  N.  C.  342. 
See  Fbaud. 

VI.  Construction  of  particttlar  con- 
tracts. 

16a  Where  the  meaning  of  an  agree- 
ment is  doubtful,  its  terms  will  be  con- 
strued in  the  light  thrown  on  them  by 
proved  or  admitted  illustrative  facts. 
Meigs  v.  Lewis,  164  P.  S.  697 ;  reversing 
8.  c.  33  W.  N.  C.  483. 

169.  In  the  construction  of  a  contract^ 
reference  may  be  made  to  the  uniform 
practice  of  the  parties  as  shown  by  their 
course  of  dealing  with  each  other.  Peo- 
ples Natural  Chts  Co.  v.  Braddock  Wire 
Co.,  155  P.  S.  22. 

170.  Where  there  is  no  dispute  as  to 
the  meaning  of  terms  contained  in  a  con- 
tract, and  no  ambiguity  which  needa 
explanation,  the  construction  of  the  con- 
tract is  for  the  court ;  but  where  terms 
are  not  used  in  their  ordinary  sense,  and 
it  is  shown  that,  by  custom  or  usage,  they 
are  to  be  used  in  a  different  sense,  it  is 
for  the  jury  to  determine  what  the  con- 
tract is.  Elliott  V.  Wanamaker,  165  P.  S. 
67 ;  8.  c.  9  C.  C.  497. 

171.  Where  the  shares  in  a  foreign 
building  association  were  redeemable  in 
cash  after  a  certain  number  of  payments 
had  been  made;  it  was  held,  that  the 
word  "  redeemable  "  should  be  construed 
to  mean,  at  the  option  of  the  association. 
Peters  v.  Granite  State  Provident  Axfny 
12  C.  C.  192. 

172.  The  meaning  of  the  words  "  satis- 
fied "  and  "  satisfactory  "  in  a  contract  is 
considered  in  notes  to  Singerly  v.  Thayer, 
2  Atlan.  236,  and  McClure  v.  Briggs,  Ibid. 
685. 

173.  A  contract  "  to  divide  equally  the 
expense  of  making  the  American  Steam 
Heater  and  the  profits  on  the  same  on  all 
heaters   sold"     was  held   to  call  for  fr 
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division  of  the  cost  of  heaters  purchased, 
as  well  as  of  those  made.  Halbersladi  v. 
Bannan,  149  P.  S.  51. 

174.  Under  a  contract  for  driving  a 
well  and  guarantying  "  to  get  the  water 
from  the  bed  rock  unless  we  should  find 
good  water  acceptable  to  you  at  a  less 
depth  " ;  it  was  hdd,  that  where  the  con- 
tractors drove  the  well  to  the  bed  rock 
and  got  water,  they  were  entitled  to  re- 
cover, although  the  water  was  salt  and 
unfit  for  drinking  purposes,  and  parol 
evidence  was  inadmissible  to  show  that 
the  water  referred  to  in  the  contract  was 
intended  and  meant  to  be  good  water  to 
be  used  for  drinking  purposes.  Book  v. 
NeuxastU  Wire  Nail  Co.,  151  P.  S.  499. 

175.  Where  the  plaintiff  water  com- 
pany had  means  of  supplying  pure  water 
from  a  mountain  stream,  and  could  also 
supply  water  from  a  river  contaminated 
by  acids  from  mines,  and  it  agreed  in 
writing  to  furnish  the  defendant  with 
pure  water  fOr  the  "  generation  of  steam, 
for  fire  hydrants  and  hydraulics  and  for 
stores  and  dwellings,"  for  a  certain  price 
per  annum,  and  such  "other  water"  as 
might  be  required  for  other  purposes; 
it  was  held,  that  the  right  of  the  defend- 
ant to  pure  water  was  confined  to  such  a 
supply  as  was  necessary  for  the  genera- 
tion of  steam,  for  fire  hydrants  and  hy- 
draulics, and  for  stores  and  dweUings; 
the  words  "such  other  water"  had  no 
reference  to  the  "  p»ire  water  "  which  was 
to  be  supplied  for  those  purposes.  Scrari- 
ton  Oas  and  Water  Co.  v.  Lackawanna 
Iron  and  Coal  Co.,  167  P.  S.  136. 

176.  A  contract  to  manufacture  and 
sell  patented  jars  was  construed  to  im- 
pose no  obligation  to  account  for  and  pay 
royalties  on  broken  jars  not  merchantable. 
Dick's  Appeal,  5  Atlan.  30. 

177.  Where,  in  partition,  certain  heirs 
were  allotted  certain  coal  land,  between 
which  and  the  river  lay  another  tract  of 
land  owned  by  the  decedent,  and  across 
the  latter  ran  a  narrow  gauge  railroad, 
built  for  transporting  coal  from  the  mines, 
and  by  agreement  of  the  parties,  the 
heirs  who  were   allotted  the  first-men- 


tioned tract  of  coal  were  also  allotted 
the  railroad,  with  the  right  to  maintain 
and  renew  the  same  forever,  and  to  build 
branch  railroads  on  ten  specific  streets 
laid  out  on  the  partition  plot ;  it  was  held, 
that  such  provision  did  not  justify  an 
attempt  fifty  years  afterwards  to  build  a 
branch  railroad  not  necessary  and  not  to 
be  used  as  an  appurtenance  to  the  coal 
property.  Republic  hxm  Works  v.  Burg- 
win,  139  P.  S.  439. 

17a  Where  the  plaintiff  agreed  to  re- 
lease to  a  railroad  company  a  right  of 
way  through  his  land,  "  the  damages  to 
be  assessed  when  the  road  is  located, 
and  the  amount  of  said  damages  to  be 
paid  in  stock  of  said  railroad.  Cost  of 
fencing  not  included  in  damages,  pro- 
vided no  damage  is  done  to  my  buildings, 
race  or  water  power " ;  it  was  held,  that 
the  proviso  did  not  relate  to  the  whole 
agreement,  but  simply  meant  that  if  no 
damage  was  done  to  the  buildings,  race 
or  water  power,  then  no  damages  were 
to  be  allowed  for  the  cost  of  fencing. 
Hoffman  v.  Bloomshurg  &  Sullivan  R.  R. 
Co.,  143  P.  S.  603;  s.  c.  157  P.  S.  174. 

179.  Where  plaintiffs  ^reed  in  writ- 
ing to  place  a  dredge  at  defendant's 
"Philadelphia  work"  and  to  do  the 
dredging  for  a  certain  sum  per  cubic 
yard,  and  they  also  agreed  to  permit  the 
defendants  to  use  a  particular  dredge  at 
League  Island,  for  which  the  defendants 
were  to  pay  a  certain  sum  per  day,  which 
dredge  was  used  at  League  Island  but  no 
work  was  done  by  plaintiffs  at  Smith's 
or  Windmill  Islands,  and  defendants 
claimed  that  they  should  only  be  charged 
for  the  actual  amount  of  the  material 
removed;  it  was  hdd,  that  the  court 
properly  left  it  to  the  jury  to  say  what 
was  the  meaning  of  the  parties  as  to  the 
words  "Philadelphia  work."  National 
Dredging  Co.  v.  Mundy,  166  P.  S.  233. 

laa  Where  the  plaintiff  had  a  con- 
tract with  the  World's  Fair  Steamship 
Supply  Company,  entitling  him  to  sell 
soda  water  on  the  company's  boats,  for 
which  he  agreed  to  pay  the  company  at 
the  close  of  each  day's  sale  fifty  per 
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cent  of  the  gross  receipt  and  ten  per 
cent  further  until  the  total  percentage 
should  amount  to  five  thousand  dollars, 
and  he  transferred  this  contract  to  Dil- 
worth,  who  agreed  to  pay  over  to  the 
company  at  the  close  of  each  day  sixty 
per  cent  of  the  gross  receipts  until  the 
total  percentage  paid  to  the  company 
should  amount  to  five  thousand  dollars, 
and  thereafter  to  pay  to  the  company 
fifty  per  cent  of  such  gross  receipts, 
and  twelve  and  one-half  per  cent  to  the 
plaintiff  of  the  gross  receipts  of  each 
day ;  it  was  held,  that  the  plaintiff  was 
entitled  to  twelve  and  one-half  per  cent 
for  each  day  from  the  beginning  of  the 
contract  and  not  merely  from  the  time 
when  the  sixty  per  cent  reached  the 
amount  of  five  thousand  dollars.  Mat- 
chette  V.  CoOmm,  166  P.  S.  266. 

181.  Where'  a  father  and  son  entered 
into  a  contract  by  which  the  father 
agreed  to  devise  certain  real  estate  to  his 
son  in  consideration  of  the  latter  support- 
ing his  father  and  mother  during  life,  the 
father,  however,  to  furnish  all  the  grain 
and  provisions  for  both  families,  and  the 
father  died  and  devised  the  real  estate  to 
his  son ;  it  was  held,  that  the  son  was  en- 
titled to  be  furnished  the  grain  and  pro- 
visions by  his  father's  executors  during 
the  widow's  lifetime,  or  their  equivalent 
in  money.     Zorger's  Estate,  3  York  1. 

183.  Where  the  driver  of  an  ice  wagon 
entered  security  to  the  company  for  the 
prompt  return  of  all  moneys  collected 
and  the  prompt  settlement  of  all  short- 
ages and  in  the  event  of  a  dispute  as  to 
the  amount  of  moneys  due,  the  settle- 
ment was  to  be  made  by  the  bookkeeper, 
and  the  defendant  refused  to  account  for 
overdue  ice  bills,  which  he  had  been  un- 
able to  collect,  and  the  bookkeeper  settled 
the  account  and  charged  the  defendant 
with  the  bills ;  it  was  held,  that  as  the 
dispute  was  in  regard  to  the  construction 
of  the  contract,  its  settlement  was  not 
committed  to  the  bookkeeper,  and  further, 
that  the  defendant  was  not  liable  for  the 
iinpaid  bills.  Knickerbocker  Jce  Co.  v. 
Smith,  147  P.  S.  248. 


183.  Where  a  building  contract  pro- 
vided that  there  should  not  be  any  legal 
or  lawful  claims  against  the  party  of  the 
first  part  for  work  or  materials  furnished, 
and  further,  that  the  last  payment  shoiild 
not  be  made  until  a  complete  release  of 
liens  should  be  furnished  "  by  the  party 
of  the  first  part"  and  the  party  of  the 
first  part  was  the  builder;  it  was  held, 
that  the  sub^contractor  was  not  prevented 
from  filing  a  lien ;  and  this,  even  if  the 
owner  was  intended  instead  of  the  builder, 
by  the  words  "  party  of  the  first  part."  It 
was  further  held,  that  in  construing  the 
contract  the  court  would  have  no  right  to 
change  the  words  "  first  part "  to  "  second 
part."    Loyd  v.  Krause,  147  P.  S.  402. 

184.  Where  a  contract  for  the  sale  of 
bricks  was  not  in  writing  and  the  plain- 
tiffs alleged  that  the  bricks  were  to  be 
counted  in  the  wall,  while  the  defendants 
alleged  that  they  were  to  be  measured  in 
the  wall ;  it  was  held,  that  the  question 
was  for  the  jury,  and  it  was  competent  to 
show  by  the  testimony  of  persons  in  the 
trade  what  was  meant  by  the  expression 
"measured  in  the  wall,"  and  how  such 
measurement  was  made.  Wdshv.  Hucke- 
atem,  152  P.  S.  27. 

185.  Where  a  building  contract  pro- 
vided for  tiles  for  fireplace  fronts  to  be 
estimated  at  forty  dollars  each,  and  that 
the  owner  should  have  the  privilege  of 
selecting  "  within  the  above  figure,"  and 
the  plaintiffs  who  were  sub-contractors 
proposed  to  put  in  the  tiles  and  the 
owner  selected  tiles  of  less  price  than 
forty  dollars,  and  the  architect  directed 
the  plaintiffs  to  put  in  the  tiles  at  the 
less  price  named  and  to  do  it  as  part  of 
the  contract  of  the  builders,  reporting  it 
to  them ;  it  was  hdd,  that  the  owner  had 
the  right  to  select  tiles  less  in  value  than 
forty  dollars,  and  that  the  decision  of  the 
architect  acting  as  arbitrator  was  prob- 
ably not  within  the  latter's  function,  but 
evidence  should  have  been  received  as  to 
the  action  of  the  architect,  leaving  the 
consideration  of  it  for  the  court  upon  all 
the  evidence.  Harrison  v.  Seeves,  160  P. 
8.134 
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186.  Where  the  plaintiff  assigned  to 
defendant  certain  oil  and  gas  leases  in 
consideration  that  if  the  said  defendant 
or  his  assignee  operate  thereon,  then  on 
each  of  said  leases  he  so  operates,  and  if 
oil  is  found  in  paying  quantities,  defend- 
ant shall  pay  to  plaintiff  one  hundred 
dollars  for  the  lease  upon  which  a  paying 
well  is  found,  and  the  plaintiff  averred 
that  the  defendant  did  not  operate  but 
surrendered  the  leases  to  the  landowner 
and  took  new  leases  in  his  own  name 
which  he  thereupon  sold  to  innocent  pur- 
chasers ;  it  was  ?ield,  that  no  breach  of  the 
contract  was  shown  and  there  was  no 
cause  of  action  to  recover  the  stipulated 
payments.  Smith  v.  MunhaU,  139  P.  S. 
263. 

187.  A  mining  lease,  the  grantees  to 
pay  "  for  all  fine  zinc  ores,  svilphurets  of 
zinc  and  iron  ores  "  forty  cents  per  ton 
washed  and  dressed  and  taken  away; 
where  a  refuse  from  the  separation  of 
ore  contained  about  seven  and  one-half 
per  cent  of  zinc  ore,  and  was  treated  as 
waste  and  was  not  utilizable  as  ore;  it 
was  hdd,  that  it  could  not  be  regarded  as 
ore  under  the  contract  before  its  conver- 
sion, and  the  grantor  was  entitled  only  to 
recover  its  value  as  damages.  Doster  v. 
Zinc  Co.,  140  P.  S.  147. 

18a  Where  the  plaintiff  proposed  to 
drill  an  oil  well  for  the  defendant  com- 
pany, and  further  proposed  that  if  the  de- 
fendant company  should  decide  to  drill 
any  more  wells  upon  said  leases  or  in 
the  vicinity  he,  the  plaintiff,  should  have 
the  contract,  and  the  president  of  the  de- 
fendant company  endorsed  the  proposi- 
tion "  accepted,  contract  to  be  drawn  in 
accordance  with  the  above'  proposition  or 
bid,"  and  the  plaintiff  without  a  contract 
sank  a  well  which  proved  a  dry  one,  and 
the  defendant  company  abandoned  the 
enterprise  of  sinking  any  other  wells  on 
about  one  thousand  acres  of  contiguous 
land,  but  they  subsequently  sank  wells 
about  two  miles  distant ;  it  was  held,  in 
an  action  for  a  breach  of  contract,  that 
the  plaintiff's  proposition  was  not  in- 
tended to  be  an  actual  agreement,  and  the 


fact  that  the  first  well  was  sunk  and  paid 
for  could  not  operate  to  turn  the  proposi- 
tion to  sink  the  others  into  a  contract. 
It  was  further  Jield,  that  the  sinking  of 
wells  two  miles  distant  was  not  in  the 
vicinity  and  was  not  therefore  a  breach 
of  the  propositioa  Sparks  v.  Pittsburgh 
Go.,  159  P.  S.  295. 
See  Construction,  IV. 


(ft) 
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Contracts  in  violation  of  a  statute. 
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189.  A  contract  by  county  commis- 
sioners to  give  to  the  county  solicitor, 
whose  salary  is  fixed  by  law,  additional 
compensation  for  services  within  the 
sphere  of  his  official  duties  is  ultra  vires; 
it  is  incapable  of  ratification.  Lancaster 
County  V.  Fulton,  128  P.  S.  48. 

190.  Betting  is  gambling  within  the 
act  of  22  April  1794,  and  a  check  given 
in  pursuance  of  a  bet  is  void,  even  in  the 
hands  of  an  innocent  third  party  for 
value.    Durr  v.  Barclay,  8  C.  C.  285. 

191.  The  purchase  by  a  school  board, 
of  one  of  their  number,  of  a  lot  of  grovmd 
for  school  purposes,  is  not  illegal  under 
the  66th  section  of  the  act  of  31  March 
1860  (Brightly's  Purdon  632).  That  act 
does  not  apply  to  contracts  for  the  pur- 
chase of  real  estate.  A  contract  in  con- 
travention of  that  act  would  be  cured  by 
its  ratification  by  a  new  and  disinterested 
board.  Thiiner  v.  Lower  Clikhester  School 
Board,  4  Del.  344. 

192.  The  66th  section  of  the  act  31 
March  1860  (Brightly's  Purdon  632),  for- 
bidding any  member  of  any.  corporation 
to  be  interested  in  any  contract  for  the 
sale  or  furnishing  of  supplies  or  materi- 
als, cannot  be  extended  by  implication  to 
apply  to  a  purchase  by  a  school  board,  of 
real  estate  in  which  one  of  the  directors 
is  interested  as  an  owner;  such  a  pur- 
chase may  be  ratified  by  a  new  and  dis- 
interested board.  Trainer  v.  Wolfe,  140 
P.  S.  279. 

193.  A  contract  by  a  third  party  to 
pay  a  surety  on  a  liquor  license  bond  of 
an  applicant  for  so  becoming  such  surety, 
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the  money  to  be  paid  back  if  the  appli- 
cation is  refused,  is  not  unenforceable  as 
contrary  to  public  policy ;  and  this,  though 
the  contract  is  made  to  enable  the  appli- 
cant to  answer  negatively  an  interroga- 
tory as  to  whether  he  had  paid  money  to 
obtain  sureties  upon  his  bond.  Bing  t. 
mUey,  146  P.  S.  381. 

194.  Where  the  plaintiffs  were  manu- 
facturers in  Chicago  and  shipped  oleomar- 
garine to  the  defendant  at  factory  prices 
in  the  city  of  Chicago  less  five  per  cent, 
defendant  paying  freight  at  Pittsburgh, 
the  point  of  delivery,  and  to  receive  for 
his  services  whatever  price  he  could  ob- 
tain above  the  bill  price  and  freight; 
it  was  hdd,  that  the  contract  was  one 
of  sale  and  not  of  agency,  and  the  price 
was  recoverable  from  the  defendant  in 
this  state  notwithstanding  the  prohibi- 
tory provisions  of  the  act  21  May  1885 
(Brightly's  Purdon  1621).  Braunn  v. 
Kecdly,  146  P.  S.  519. 

195.  The  authority  given  by  the  re- 
vised statutes  to  national  banks  to  lend 
money  on  personal  security  means  the 
personal  responsibility  of  the  borrowers 
and  their  sureties ;  it  does  not  mean  the 
lending  of  money  on  the  security  of  per- 
sonal property;  but  where  a  national 
bank  had  sold  asphalt  blocks  to  the  de- 
fendant and  nothing  remained  for  him  to 
do  but  to  pay  the  consideration;  it  was 
held,  that  he  would  not  be  allowed  to  set 
up  that  the  contract  was  ultra  vires. 
Montgomery  National  Bank  v.  McCleaater, 

13  C.  C.  392. 

196.  A  proposal  by  the  owners  of 
suburban  lots  to  pay  a  sum  of  money  to 
the  person  who  would  suggest  the  best 
name  for  a  village,  the  choice  to  be  de- 
termined by  a  committee,  was  held  not  to 
be  within  the  act  of  31  March  1860 
(Brightly's  Purdon  517),  prohibiting  lot- 
teries, and  it  seems  that  under  such  a 
contract  each  person  who  sent  in  the 
selected  name  was  entitled  to  a  prize  of 
the  amount  advertised.    Holt  v.  Wood, 

14  C.  C.  499. 


(c)  Illegal  consideration*. 

197.  An  affidavit  of  defence  that  the 
note  in  suit  was  without  consideration 
and  given  under  threat  of  prosecution  by 
plaintiff 's  husband  of  defendant  for  illicit 
connection  with  plaintiff,  is  sufficient. 
Donaldson  v.  Woodvoard,  8  Atlan.  192. 

19a  A  judgment  note  given  in  settle- 
ment of  a  prosecution  for  fornication  and 
bastardy  is  valid;  that  is  not  an  illegal 
consideration.  Romig  v.  Hinkle,  7  C.  C. 
145. 

199.  A  judgment  on  a  bond  given  in 
settlement  of  a  prosecution  for  fornica- 
tion and  bastardy  will  not  be  opened  on 
an  averment  that  it  was  executed  while 
the  defendant  was  in  prison,  that  he  was 
innocent,  that  no  living  child  had  been 
born  of  the  obligee,  who  had  died  un- 
married and  without  issue.  The  duress 
was  one  of  law.  I^um  v.  McClintock, 
130  P.  S.  369. 

200.  An  agreement  to  pay  to  the 
mother  of  an  illegitimate  child  a  stipu- 
lated sum  for  its  maintenance  is  a  valid 
contract ;  and  this,  though  it  disclose  on 
its  face  that  it  is  executed  to  stifle  a 
prosecution  for  bastardy.  Bohrheimer  v. 
Winters,  126  P.  S.  253. 

201.  That  the  knowledge  of  the  vendor 
that  the  article  sold  is  to  be  put  to  an 
illegal  use  will  not  defeat  an  action  for 
the  price,  see  note  to  Fisher  v.  Lord,  3 
Atlan.  928. 

202.  A  note  given  in  settlement  of  a 
prosecution  for  obtaining  money  by  false 
pretences  is  not  invalid.  Bothermd  t. 
Hughes,  134  P.  S.  610. 

203.  That  part  of  the  consideration 
of  a  contract  is  immoral  cannot  be  set 
up  as  a  defence  to  a  confessed  judgment 
after  the  contract  has  been  executed  by 
the  delivery  of  goods  representing  the 
legal  part  of  the  contract.  Adams  v. 
Grey,  154  P.  S.  258. 

204.  A  judgment  will  not  be  opened 
on  the  ground  that  the  bond  was  given 
to  compound  a  felony  where  the  evidence 
shows  that  there  was  no  actual  agree- 
ment  not   to   proseciite,  and   that  the 
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obligor,  although  charged  with  a  felony, 
did  not  actually  commit  it.  Woelfel  v. 
Hammer,  159  P.  S.  446.  See  s.  c.  159 
P.  S.  448. 

205.  An  agreement  not  to  arrest  and 
proeecute  an  embezzler  will  constitute  a 
defence  to  a  mortgage,  but  the  burden  is 
on  the  mortgagor,  who  sets  up  such  a  de- 
fence, to  establish  it  by  competent  evidence. 
Saalfield  v.  Jfanrotc,  165  P.  S.  114;  revers- 
ing 8.  c  13  C.  C.  497.  As  to  compromise 
under  act  31  March  1860,  sec.  9  (Brightly's 
Purdon  547),  see  case  in  lower  court. 

206.  A  judgment  confessed  for  the 
purchase  money  of  liquors  will  not  be 
opened  though  it  appears  that  the  sale 
was  in  violation  of  the  act  8  May  1854, 
sec.  4  (see  act  13  May  1887,  sec.  14, 
Brightly's  Purdon  1228),  forbidding  the 
sale  of  liquors  on  credit.  Shumdker  v. 
Reed,  13  C.  C.  547. 

207.  An  agreement  to  do  work  in  con- 
sideration of  compounding  a  felony  is 
void,  and  where  the  work  has  been  done, 
the  plaintiff  cannot  recover  for  the  work 
and  labor  done.  ConneU  v.  Walton,  6 
Kulp  461. 


(<i)   Contracta  contrary  to  pabllc  policy. 

20B.  A  contract  between  two  lien 
creditors  by  which  one  was  not  to  bid 
at  an  orphans'  court  sale  of  real  estate 
is  contrary  to  public  policy  and  void; 
and  this,  though  the  real  estate  was  not 
worth  the  liens  against  it.  Barton  v.  Ben- 
son, 126  P.  S.  431.  See  Maffet  v.  Ijam^, 
103  Ibid.  266. 

a09.  A  contract  between  two  or  more 
lien  creditors,  by  which  one  of  them  is 
not  to  bid  at  a  judicial  sale,  made  without 
the  knowledge  and  consent  of  the  defend- 
ant, is  contrary  to  public  policy  and  void ; 
and  a  lien  creditor  who  has  entered  into 
such  a  contract  is  not  entitled  to  be  sub- 
rented  to  the  rights  of  the  defendant  as 
against  third  parties  whose  interests  have 
been  affected  by  the  lessened  competition 
in  the  bidding.  JTays's  Estate,  159  P.  S. 
381 ;  aflSrming  s.  c.  41  P.  L.  J.  7,  92. 


210.  An  agreement  between  bidders  at 
an  orphans'  court  sale  that  one  of  them 
shall  bid  enough  to  cover  certain  liens, 
upon  which  the  other  was  collaterally 
liable,  the  second  one  not  to  bid  against 
him,  is  not  unlawful.  Neely  v.  McClure, 
1  Cent.  230. 

211.  A  contract  to  pay  on  the  happen- 
ing of  a  specified  event,  provided  it 
happens  "previous  to  the  date  of  the 
second  marriage"  of  the  obligor,  is  not 
a  contract  in  restraint  of  marriage. 
Shafer  v.  Senseman,  125  P.  S.  310;  af- 
firming 8.  c.  1  Northam.  389. 

212.  Where  a  client  has  a  claim 
against  the  government,  to  enforce  which 
a  legislative  mandate  is  required,  and  his 
agreement  with  his  attorney  is  for  the 
payment  of  a  contingent  percentage  of 
the  amount  recovered,  and  the  principal 
service  contemplated  and  performed  is 
in  the  procurement  of  the  necessary 
legislation,  the  contract  is  void  as  against 
public  policy.  Spalding  v.  Ewing,  149 
P.  S.  375;  reversing  s.  c.  9  C.  C.  471. 

213.  It  was  not  decided  whether  a 
plaintiff  who  made  checks  at  the  request 
of  a  bank  president  to  enable  the  latter 
to  deceive  an  auditing  committee,  was 
forbidden  by  public  policy  from  setting 
up  the  transaction  as  a  basis  for  a  claim 
against  the  bank.  Penn  BanWs  Estate, 
152  P.  S.  65. 

214.  A  contract  td  pay  a  sheriff  money 
expended  by  him  for  the  wages  and  costs 
of  subsistence  of  special  deputies  selected 
by  himself  for  the  special  benefit  of  the 
defendants,  and  at  their  instance  and 
request  and  upon  the  faith  of  their 
promise  to  refund,  is  not  void  as  against 
public  policy;  neither  can  it  be  said 
that  a  demand  for  such  payment  can  in 
any  sense  be  considered  imder  the  act 
28  March  1814  (Brightly's  Purdon  879) 
as  a  demand  for  compensation  for  the 
officer's  own  services  or  the  service  of  his 
regularly  appointed  and  authorized  depu- 
ties. McCandless  v.  Allegheny  Bessemer 
Steel  Co.,  152  P.  S.  139;  affirming  s.  c.  39 
P.  L.  J.  299. 

215.  Public   policy  forbids    that    the 
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secretary  of  internal  affairs  shoiild  receive 
his  own  individual  application  for  a  land 
warrant,  grant  it  and  cause  a  survey  to  be 
made  and  returned  upon  it,  and  accept  the 
return  of  survey  and  pass  upon  the  validity 
of  the  survey  as  a  member  of  the  board  of 
property,  and  then  cause  a  patent  to  be 
issued  to  himself  for  land  included  in  the 
survey.  Goodyear  v.  3rmon,  166  P.  S.  616. 

216.  Under  the  retail  license  act  13 
May  1887  (Brightly's  Purdon  1226),  a 
contract  between  a  brewer  and  an  appli- 
cant for  a  retail  license,  by  which  the 
brewer  furnishes  the  capital  and  is  to  be 
repaid  by  instalments,  is  not  invalid,  and 
a  judgment  confessed  for  the  capital  so 
furnished  will  not  be  opened.  Oerman- 
toum  Brewing  Co.  v.  Booth,  162  P.  S.  100 ; 
reversing  s.  c.  14  C.  C.  189. 

217.  A  contract  with  a  county  solicitor 
for  the  prosecution  of  a  claim  on  a  con- 
tingent fee  is  void,  but  he  may  still  re- 
cover what  his  services  were  worth  upon 
the  proof  of  a  new  engagement  after  the 
expiration  of  his  of&cial  term.  Fulton  v. 
Lancaster  County,  162  P.  S.  294;  affirm- 
ing s.  c.  10  Lane.  81. 

218.  Where  a  railroad  company  has 
contributed  to  the  funds  of  a  relief  asso- 
ciation composed  of  its  employees,  an 
agreement  by  a  member  of  the  association 
that  the  acceptance  of  benefits  from  the 
relief  fund  shall  operate  as  a  release 
from  all  claims  for  damages  against  the 
company,  is  not  contrary  to  public  policy 
and  does  not  violate  the  rule,  that  a  com- 
mon carrier  cannot  make  a  valid  contract 
against  its  own  negligence.  Johnson  v. 
Philadelphia  &  Beading  B.  B.  Co.,  163 
P.  S.  127;  afarming  s.  c.  2  Dist.  Rep. 
229;  Bingle  v.  Pennsylvania  B.  B.  Co., 
164  P.  S.  629. 

219.  A  contract  between  a  father-in-law 
and  a  daughter-in-law  whose  husband  has 
deserted  her,  that  the  father-in-law  will 
pay  his  daughter-in-law  twenty  thousand 
dollars,  and  her  son,  a  boy  two  years  old, 
ten  thousand  dollars  when  he  comes  of 
age,  if  the  mother  will  permit  the  boy  to 
live  with  his  grandfather  and  be  educated 
by  him,  she  to  see  him  whenever  she  de- 


sires, is  not  against  public  policy.    Endera 
V.  Enders,  164  P.  S.  266. 

220.  A  by-law  in  a  fire  policy  that  it 
shall  be  optional  with  the  board  to  cancel 
or  not,  as  they  may  determine,  unless  the 
property  is  actually  sold,  was  held  to  be 
in  conflict  with  the  stipulation  in  the 
standard  policy  required  by  the  act  16 
AprU  1891  (Brightly's  Purdon  1047),  and 
to  be  illegal  and  void  and  against  public 
policy.  Comm'th  v.  Susquehanna  Mutual 
Fire  Insurance  Co.,  14  C.  C.  438.  The 
act  of  1891  was  declared  unconstitutional 
in  CNeil  v.  American  Fire  Insurance  Co., 
166  P.  S.  72. 

221.  An  agreement  among  stockholders 
not  to  sell  or  transfer  their  stock  without 
the  unanimous  consent  of  all  the  per- 
sons signing  the  agreement,  is  a  restraint 
upon  alienation  and  void  as  against  pub- 
lic policy.  White  v.  Byan,  16  C.  C. 
170. 

222.  A  contract  made  by  a  natural  gas 
company  with  its  directors  and  stock- 
holders, giving  them  a  preference  over  the 
public  generally  in  the  supply  of  natural 
gas,  is  contrary  to  public  policy,  and  is 
void  so  far  as  it  binds  the  company  to 
furnish  gas  to  its  preferred  stockholders 
and  directors  and  their  firms  in  preference 
to  other  parties  similarly  situated,  and 
for  an  indefinite  period.  Crescent  Steel 
Co.  V.  Equitable  Gas  Co.,  40  P.  L.  J.  316. 
See  Shoenberger  v.  Equitable  Gas  Co.,  39 
P.  L.  J.  347. 

IZ.  Contracts  in  restraint  of  trade. 

223.  In  assessing  damages  for  breach 
of  a  contract  not  to  enter  again  in  the 
same  business,  the  jury  should  be  re- 
stricted by  the  evidence,  and  be  allowed 
no  latitude  beyond  it.  Shirley  v.  Keagy, 
126  P.  S.  282. 

224.  A  covenant  by  a  physician  not  to 
practise  medicine  in  a  villj^  or  its  vicin- 
ity, is  not  broken  by  opening  an  office 
four  miles  distant  and  treating  patients 
from  the  village  who  came  to  him.  Bavh 
V.  Van  Horn,  133  P.  8.  673;  affirming 
s.  c.  7  C.  C.  102. 


3166 


Digitized  by 


Google 


6333 


CONTRACT,  IX. 


6334 


225.  Upon  an  agreement  not  to  locate 
as  a  physician  within  seven  miles,  though 
he  cannot  locate  within  that  distance  he 
may  practise  anywhere,  ifitter  v.  Keeler, 
2  Northam.  287. 

226.  Upon  an  agreement  not  to  locate 
as  a  physician  within  seven  miles  of  a 
certain  village,  the  proper  way  to  meas- 
ure the  distance  is  in  a  straight  line  upon 
s  horizontal  plane.  JdiUer  v.  Keeler,  2 
Northam.  285. 

227.  A  contract  that  the  plaintiff  should 
have  a  monopoly  of  making  fenders  was 
held  to  be  void  in-  restraint  of  trade. 
Pittaburgh  Brass  Co.  v.  Adler,  2  Mona. 
235. 

22a  Upon  the  subjects  of  the  sale  of 
the  good-will  of  a  business,  what  consti- 
utes  a  good-will,  and  agreements  not  to 
go  into  business,  see  note  to  BurriUe  v. 
Daggett,  1  Atlan.  679. 

229.  Where  the  defendant  sold  to  the 
plaintiffs  a  general  country  store  for  about 
six  thousand  dollars,  and  stipulated  that  he 
would  not  carry  on  the  same  kind  of  busi- 
ness within  a  radius  of  two  miles  under 
a  penalty  of  one  thousand  dollars  to  be 
paid  as  liquidated  damages ;  it  was  held, 
that  the  amount  was  not  unconscionable 
and  an  offer  of  the  defendant  to  show 
that  no  damages  had,  in  fact,  been  sus- 
tained was  inadmissible.  Kelso  v.  Beid, 
145  P.  S.  606. 

230.  A  combination  among  brewers  to 
prevent  competition  among  themselves 
is  an  illegal  combination  in  restraint  of 
trade,  and  equity  will  not,  upon  a  bill  for 
an  account,  enforce  the  claim  of  one  mem- 
ber of  such  an  illegal  combination  against 
the  other  members  where  his  cause  of 
action  is  based  upon  the  illegal  agree- 
ment. Nester  v.  Comtinental  Brewing  Co., 
161  P.  S.  473;  affirming  s.  c.  12  C.  C. 
417. 

231.  Under  a  contract  not  to  engage  in 
the  business  of  photography  in  a  certain 
borough,  the  defendant  was  enjoined 
from  conducting  or  maintaining  a  photo- 
graph gallery  within  the  borough,  and 
it  was  decreed  that  he  should  pay  dam- 
ages and  costs.    Stofflet  v.  Stofflet,  160 


P.  S.  629;  reversing  s.  c.  3  Lack.  Jur. 
343. 

232.  Where  a  cattle  dealer  claimed 
that  he  had  been  wrongfully  charged 
for  terminal  charges  by  the  proprietors 
of  a  stockyard,  and  after  negotiations, 
the  latter  agreed  to  credit  the  former 
with  the  amount  of  the  charges,  and  the 
cattle  dealer  entered  into  a  bond  for 
the  exact  amoimt  of  the  credit  allowed 
him,  conditioned  upon  his  carrying  on 
his  regular  business  at  defendant's  yard 
for  the  period  of  one  year;  it  was  held, 
that  no  general  restraint  upon  trade  was 
imposed  by  the  bond.  Fuller  v.  Hope, 
163  P.  8.  62. 

233.  Where  the  defendant,  a  physician, 
sold  his  practice  to  another  physician 
and  verbally  stipulated  that  at  the  end 
of  a  certain  time  he  would  cease  prac- 
tising, and  the  vendee  sold  the  practice 
to  the  plaintiff,  who  was  also  a  physician, 
and  the  defendant  again  began  to  prac- 
tise and  then  defendant  and  plaintiff 
entered  into  an  agreement  in  writing, 
whereby  in  consideration  of  two  hundred 
dollars  the  defendant  agreed  that  he 
would  not  practise  in  the  locality  fot 
a  period  of  ten  years,  that  he  would 
use  his  influence  in  favor  of  plaintiff, 
that  he  would  not  manufacture  or  put 
on  sale  any  medical  preparation  during 
the  ten  years,  and  for  the  true  perform- 
ance of  the  covenants  he  bound  himself 
in  the  penal  sum  of  four  hundred  dollars, 
and  before  the  expiration  of  the  ten 
years  the  defendant  resumed  his  prac- 
tice ;  it  was  held,  that  the  penal  sum  was 
a  penalty  and  not  liquidated  damj^es, 
that  it  was  not  intended  that  defendant 
should  have  the  privilege  of  practice 
on  the  payment  of  four  hundred  dollars, 
and  that  plaintiff  was  entitled  to  an 
injunction  for  the  specific  performance 
of  the  contract.  Wilkinson  v.  Cdley,  164 
P.  S.  35;  reversing  s.  c.  6  Kulp  401. 

234.  Where  the  defendant  and  his  wife 
sold  to  the  plaintiffs  the  stock  and  fixt- 
ures and  good-will  of  a  "hair  goods" 
business,  and  the  defendant  covenanted 
not  to  engage  in  the  said  business  of 
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"hair  dealing  or  any  branches  thereof" 
"vrithin  eight  squares,  and  the  defendant 
subsequently  opened  a  "hair-dressing" 
establishment  within  two  squares  of  the 
former  store,  and  it  was  found  by  the 
master  that  "hair-dressing"  was  a  part 
of  the  business  of  the  shop  which  was 
sold  to  plaintiff,  and  that  the  business 
was  really  owned  by  the  husband,  and 
his  wife  was  merely  his  agent,  the  court 
restrained  the  defendants  by  injunction 
from  conducting  the  business  of  ladies' 
hair-dressing  in  their  new  shop.  PoMer- 
son  V.  Glaasmire,  166  P.  S.  230. 

235.  "Where  the  plaintiff  and  defendant 
entered  into  a  partnership  and  the  defend- 
ant covenanted  not  to  engage  in  the  drug 
business  so  long  as  the  plaintiff  should 
be  engaged  in  that  business  in  the  same 
borough,  and  the  partnership  was  subse- 
quently dissolved  with  like  effect  as  if  it 
had  never  existed ;  it  was  hdd,  that  the 
defendant's  covenant  fell  with  the  disso- 
lution for  want  of  a  consideration.  Jfe- 
bane  v.  Anwyl,  6  Kulp  323. 

Z.  Stock-jobbing. 

236.  As  to  the  invalidity  of  notes 
given  in  gambling  transactions,  see  note 
to  Harper  v.  Toung,  3  Atlan.  671. 

237.  Where  the  contract  for  the  pur- 
chase of  a  large  quantity  of  com  was 
alleged  to  be  a  gambling  contract,  evi- 
dence is  admissible  to  show  that  the 
means  of  the  defendants  were  inadequate 
to  carry  the  contract  into  effect.  Myers 
T.  Tdnas,  24  W.  N.  C.  432 ;  s.  c.  16  Atlan. 
641 ;  2  Mona.  32. 

238.  A  court  of  equity  will  not  lend 
its  aid  to  a  party  sui  juris  to  recover 
money  he  has  invested  and  lost  in  stock 
gambling;  but  a  purchase  and  sale  of 
stocks,  although  upon  speculation,  is  not 
a  gambling  transaction,  if  the  stocks  are 
delivered.  Stewart  v.  Pamell,  147  P.  S. 
623. 

239.  When  the  parties  to  a  gambling 
transaction  through  a  broker,  have  settled 
the  account  and  the  broker  has  paid  over 
the  profits,  leaving  nothing  in  his  hands 


but  a  deposit  of  his  customer's  money  for 
further  operations,  he  cannot,  when  sued 
for  such  deposit,  set  up  the  illegal  char- 
acter of  the  transaction.  Peters  v.  Griik, 
149  P.  S.  163 ;  reversing  s.  o.  3  Northam. 
121 ;  ReppUer  v.  Jacobs,  149  P.  S.  167. 

240.  A  purchase  of  stock  on  margin  is 
not  necessarily  a  gambling  transaction; 
if  there  is,  in  good  faith,  a  purchase,  the 
delivery  may  be  postponed  or  made  to 
depend  on  a  future  condition,  and  the 
stock  may  be  carried  on  margin  in  the 
meanwhile,  without  affecting  the  legaUty 
of  the  operation.  Peters  v.  Orim,  149  P. 
S.  163 ;  reversing  s.  c.  3  Northam.  121. 

241.  A  court  of  equity  will  not  enjoin 
the  collection  of  a  mortgage  or  judgment 
given  to  cover  past  and  future  gambling 
transactions.  Smith  v.  Kammerer,  152  P. 
S.  98. 

242.  Where  a  promissory  note  is  given 
to  a  broker  to  cover  losses  incurred  in 
stock-gambling  operations,  it  is  void,  and 
whether  the  contract  is  a  w^;ering  one 
or  not  is  a  question  for  the  jury,  unless 
the  entire  contract,  unexplained  by  oral 
testimony,  is  in  writing.  Oaw  v.  jBeniutf, 
153  P.  S.  247. 

243.  Where  the  profits  of  stock  trans- 
actions are  paid  over  by  the  broker  to 
his  customer,  but  the  amount  of  the 
original  margin  is  left  in  the  hands  of 
the  broker,  the  customer  may  recover 
such  margin  in  an  action  against  the 
broker.  McNaughton  v.  Halderman,  160 
P.  S.  144 ;  affirming  s.  c.  5  Del.  278. 

244.  Where,  upon  a  rule  to  open  a 
judgment  upon  a  note  given  to  a  broker 
in  Chicago,  to  secure  the  broker  in  pur- 
chases and  sales  for  the  defendant,  the 
court  found  as  a  fact  that  the  contract 
was  such  that  under  the  rules  of  the 
board  a  delivery  was  contemplated  and 
could  have  been  demanded  when  the 
time  for  delivery  arrived,  that  the  broker 
made  daily  settlements  and  that  the  rea- 
son why  no  grain  was  actually  delivered 
was,  that  the  defendant  ordered  the 
broker  to  sell  before  the  time  of  de- 
livery came  around;  it  was  hdd,  that 
under  the  laws  of  Illinois,  the  contract 
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▼as  not  a  wagering  one  and  the  court 
refused  to  open  the  judgment  Champlin 
T.  Smith,  164  P.  S.  481. 


CONTRIBUTION. 

See  DxBTOR  and  Creditob,  1:  Subbo- 
oation:  Sukett. 


COSTRIBnTOSY  NEGLIGENCE. 

SeeMASTEB  akd  Sbbvant:  NzoLioEircE. 

CONVERSION. 

See  Dbvise,  X. :  Tbotxb. 

CO-OPERATIVE  ASSOCIATIONS. 

See  GUABANTT. 

1.  Where  the  articles  of  a  co-operative 
association  contain  the  term  of  the  exist- 
«)ce  of  the  company  as  required  bj  the 
act  7  June  1887,  sec.  2  (Brightly's  Pur- 
don  389),  but  such  term  through  a  mis- 
take in  the  office  of  the  secretary  of  state, 
i«  omitted  in  the  copy  sent  to  the  county 
recorder,  the  individual  members  of  the 
eranpany  will  not  be  personally  liable  for 
its  debts.  BendaM  v.  Jackson,  11  G.  G. 
183;  8.  0. 1  Dist.  Eep.  726. 

2.  The  members  of  a  co-operative  asso- 
ciation are  not  rendered  individually 
Hable  for  its  debts  by  a  failure  of  the 
Modation  to  publish  on  its  letter  heads 
the  notice  as  to  credit  required  by  the 
«t  7  June  1887,  sec.  8  (Brightly's  Purdon 
391) ;  so,  they  are  not  rendered  person- 
ally liable  because  the  association  sells 
on  credit,  or  because  it  confesses  judg- 
ment in  good  faith  to  one  of  its  members 
for  am  honest  debt.  BendaU  v.  Jackson, 
U  C.  C.  183 ;  8.  0. 1  Dist  Rep.  726. 


COPIES. 

See  EviDEKCE,  XIV. :  Pbactice,  V. 


COPYRIGHT. 

1.  Where  the  owners  of  a  copyright,  a 
series  of  novels,  published  a  cheap  paper 
edition,  which  they  sold  to  the  trade  at 
fifty  cents,  and  also  a  fine  cloth-boimd 
edition,  which  they  sold  at  one  dollar  and 
fifty  cents,  and  the  defendants  bought  a 
large  consignment  of  the  cheap  paper 
edition  and  bound  the  same  in  cloth  in 
imitation  of  the  plaintiffs  cloth-bound 
edition,  and  sold  the  same  to  the  trade  at 
forty  to  forty-five  cents,  and  had  sold 
about  sixty-six  thousand  copies;  it  waa 
held,  that  a  preliminary  injunction  was 
properly  refused  to  restrain  the  sale  of 
the  cheap  edition.  Dodd  v.  Smith,  144 
P.  S.  340. 

CORONERS. 

I.  Vacancy  in  office. 
II.   Inquest, 
in.  Fees. 

I.  Vacancy  in  office. 

1.  The  governor  has  power  to  fill,  by 
appointment,  a  vacancy  in  the  office  of 
coroner  where  it  appears  that  the  elected 
coroner  has  notoriously  absconded  from 
the  county  in  which  he  was  elected. 
Erie  County  Coroner,  11  C.  C.  136. 

n.  Inquest. 

2.  Before  holding  an  inquest  a  coroner 
or  justice  should  make  some  reasonable 
inquiry  into  the  cause  of  death ;  if  there 
is  no  reason  for  supposing  a  felonious  de- 
struction of  life,  an  inquest  should  not  be 
held,  and  the  county  is  not  liable  for  the 
expense  thereof,  if  held.  PfotUs's  Case,  1 
C.  0.  266. 

3.  Under  the  act  of  30  March  1866, 
the  coroner  of  Luzerne  county  should  not 
hold  an  inquest  unless  the  deceased  shall 
have  died  from  unlawful  violence,  or  there 
be  strong  suspicion  of  violence.  Stoecker's 
Inquest,  5  Kulp  487. 

4.  The  coroner  should  not  hold  an  in- 
quest if  there  be  no  suspicion  of  crime  or 
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violence,  and  it  appears  that  the  deceased 
"  died  by  the  visitation  of  God."  Bender's 
Case,  8  C.  C.  664. 

5.  A  view  of  the  body  by  the  coroner 
in  conjunction  with  the  jury  is  an  essen- 
tial of  every  inquisition.  Burnett  v. 
Lackcmanna  County,  9  G.  C.  95 ;  s.  c.  1 
Lack.  Jur.  410. 

6.  Where  the  return  of  a  jiistice  of  an 
inquest,  under  the  act  27  May  1841,  sec. 
16  (Brightly's  Purdon  401),  does  not 
show  that  the  coroner's  office  was  more 
than  ten  miles  from  where  the  body  waa 
found,  the  court  will  allow  the  return  to 
be  amended  so  as  to  show  that  the  justice 
had  jurisdiction.  Lee?s  Case,  9  C.  C. 
474. 

7.  Under  the  act  27  May  1841  (Bright- 
ly's Purdon  401),  a  justice  may  hold  an 
inquest  where  the  office  of  the  coroner  is 
more  than  ten  miles  distant  from  the 
place  where  the  death  occurred ;  and  this, 
although  the  coroner  has  appointed  a 
deputy  resident  within  ten  miles.  Beit- 
nauer's  Inquest,  14  C.  C.  46. 

a  Where  a  body  is  found  with  marks 
of  violence,  and  the  cause  of  death  is 
unknown,  or  where  there  is  reasonable 
cause  to  believe  that  death  was  caused  by 
violence  or  undue  means,  the  result  of 
criminal  negligence,  an  inquest  should  be 
held;  but  no  inquest  should  be  held 
■where  death  is  caused  by  an  accident,  the 
circumstances  of  which  are  known.  Le^s 
Case,  9  C.  C.  474;  Watson  v.  Beaver 
County,  9  C.  0.  496;  s.  c.  27  W.  N.  C. 
469. 

9.  Where  a  coroner  has  no  reason  to 
believe  that  the  death  was  other  than 
natural,  he  is  not  justified  in  holding  an 
inquest;  where  an  inquest  is  held,  the 
presumption  is  that  the  coroner  acted 
upon  sufficient  cause ;  but  this  presump- 
tion may  be  overthrown ;  he  is  not  entitled 
to  be  compensated  for  his  preliminary  in- 
vestigation. McFadgen  v.  Cheater  County, 
10  C.  C.  124. 

10.  It  would  be  a  misdemeanor  in  office 
for  a  coroner  to  hold  an  inquest  for  a  pri- 
vate party.  Watson  v.  Beaver  County, 
9  C.  C.  496 ;  s.  c.  27  W.  N.  C.  469. 


11.  Where  the  facts  are  known  and 
clearly  point  to  a  case  of  suicide,  an  in- 
quest should  not  be  held.  WUmore  In- 
quest, 14  C.  C.  463. 

12.  The  refusal  of  a  physician,  sworn 
as  a  witness,  to  give  his  opinion  as  to  the 
effect  of  the  medicines  administered  and 
to  describe  the  deceased's  conditions  and 
symptoms,  is  a  contempt,  for  which  the 
coroner  can  hold  him  to  bail  to  answer. 
Such  contempt  is  indictable  as  an  obstruc- 
tion of  justice.  But  the  coroner  cannot 
compel  him  to  enter  bail  before  a  justice. 
Comm'th  V.  Higgina,  5  Eiilp  269. 


m.  Fees. 

13.  The  law  provides  no  compensation 
for  the  coroner  for  the  making  of  prelimi- 
nary inquiries  as  to  whether  an  inquest 
is  necessary.  Burnett  v.  Ladcauxmna 
County,  1  Lack.  Jur.  410.  See  JUcFadgen 
V.  Chester  County,  10  C.  C.  124. 

14.  A  coroner  is  not  entitled  to  fees  for 
a  preliminary  investigation  which  shows 
that  no  inquest  was  necessary.  Watson 
V.  Beaver  County,  9  C.  G.  495 ;  s.  c.  27 
W.  N.  C.  469. 

15.  If  a  coroner  views  several  bodies 
in  one  inquest  he  is  entitled  to  fees  in 
only  one  case  for  summoning  and  quali- 
fying witnesses.  .FVoncts  v.  Tioga  Ccmnty, 
8  C.  C.  163. 

16.  A  deputy  coroner  is  not  entitled, 
under  the  act  9  May  1889  (Brightly's 
Purdon  399),  to  be  paid  in  fees  in  coun- 
ties containing  over  one  hundred  and  fifty 
thousand  inhabitants.  That  act  is  uncon- 
stitutional as  to  such  counties  and  it 
seems  applies  only  to  counties  already 
having  deputy  coroners.  Comm'th  v. 
Cfrier,  9  C.  0.444;  Fogarty  v.  SchuylkiU 
County,  13  G.  G.  454. 
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CORPORATION. 

See  Bkneficiai,  Socitiks:  Bond,  IV.: 
BoBOUOHs:  Buildings  Associations: 
Ghabitt  :  Ghcbches  :  Elkctbio 
Light:  Equity,  VII.,  XXIII.:  Man- 
damus, II.  :  Manufacturing  Com- 
panies :      MUNICIPAI     COBPOKATIONS : 

Katubai.  Gas  Companibs  :  Bailboad 
GoMPANiBs:  Statutes,  III.:  Taxes, 
in.:  Watbb  Companies. 

L  Erection  of  corporations, 
(o)  By  the  court 
(6)  By  the  governor, 
n.  Validity  of  charters, 
m.  Amendments. 
IV.   Powers  of  corporations. 
V.  Eesponsibilities  of  corporations. 
VI.  Gorpocate  property. 
VII.  Officers  of  corporations, 
(a)  Generally, 
(ft)  Of  the  directors. 

(c)  Of  the  president 

(d)  Liability  of  officers. 

(e)  Liability  of    a  corporation 

for  the  acts  of  i^  officers. 
VUL   Stockholders. 

(a)  Stock  subscriptions. 
(6)  Eights  of  stockholders. 

(c)  Individual      liability      of 

stockholders. 

(d)  Dividends. 
IX.  Transfers  of  stock. 

X.   Corporate  elections. 
XI.   Corporate  meetings. 
XIL  Suits  by  and  against  corporations, 
(a)  Suits  by  corporations, 
(ft)  Suits  against  corporations, 
(c)  Execution  against  corpora- 
tions. 
Xm.  Transfer  of  franchises. 
XIV.  Dissolution  and  forfeiture. 
XV.  Insolvency. 

(a)  Bight  to  prefer  creditors, 
(ft)  Assignment  for  creditors. 

(c)  Beceivers. 

(d)  Dissolution. 

(e)  Effect  of  insolvency. 
XVL   Amotion. 

XVn.  By-laws. 


I.  Erection  of  corporations. 
(a)  By  the  conrt. 

1.  A  charter  will  not  be  granted  to  a 
number  of  retail  coal-dealers  to  enable 
them  by  combination  to  regulate  and  con- 
trol the  supply  and  prices  of  the  com- 
modity in  which  they  deal.  In  re 
Bichmond  RetaM  Coal  Co.,  9  C.  C.  172; 
8.  c.  47  L.  I.  604. 

2.  The  court  will  not  refuse  to  charter 
the  "Columbus  Security  Order,"  on  ex- 
ception by  the  "  Universal  Order  of  Se- 
curity." Jn  re  Charter  Columbus  Security 
Order,  27  W.  N.  G.  36. 

3.  The  courts  may  grant  a  charter  for 
a  base-ball  club.  Incidental  profit  is  no 
bar.  In  re  National  League  Ball  Club, 
26  W.  N.  C.  187. 

4.  A  charter  will  not  be  granted  "to 
support  the  worship  of  Almighty  God" 
and  to  "maintain  a  cemetery";  they 
are  distinct  and  separate  objects  having 
no  relation  to  each  other.  In  re  Charter 
of  Evangelical  Lutheran  Churdi,  4  Del. 
164 

5.  Two  congregations  which  combine 
for  certain  purposes  but  retain  a  sep- 
arate existence  for  all  other  purposes 
cannot  be  incorporated  so  that  the  cor- 
porate character  attach  to  the  two  as 
combined  for  the  first  class  of  purposes, 
and  to  each  separately  for  the  second 
class,  and  so  that  each  as  well  as  both 
may  act  under  the  same  corporate  name. 
Gferman  Lutheran  Church,  9  C.  C.  12. 

6.  If  the  articles  of  incorporation  do 
not  disclose  a  political  purpose,  a  charter 
will  not  be  refused  because  the  name 
may  indicate  a  certain  political  associa- 
tion or  belief.  In  re  Charters  Central 
Democratic  Astfn  and  Young  Bepublican 
Gub,  46  L.  I.  380. 

7.  A  charter  will  not  be  granted  upon 
an  application  setting  forth  the  pur- 
poses merely  in  •  the  words  of  the  act 
as  "for  social  enjoyment";  the  special 
object  and  mode  of  accomplishment 
should  be  set  out.  Braddock  Club,  37 
P.  L.  J.  163. 

a  The  articles  should  give  the  names 
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aud  residences  of  the  subscribers;  also 
the  number  of  directors  or  trustees  for 
the  first  year  with  their  names  and  resi- 
dences. Odd  Fellows'  Association,  1  Lack. 
Jur.  181. 

9.  Upon  an  application  for  a  charter 
for  the  purpose  of  maintaining  a  club 
for  social  enjoyments,  it  should  be  set 
forth  particularly  the  character  of  the 
enjoyments  and  how  they  are  to  be  con- 
ducted.    Jacksonian  Club,  11  C.  C.  19. 

10.  A  charter  will  not  be  granted  for  a 
double  purpose  under  clauses  o  and  6  of 
sec.  2  of  the  act  29  April  1874  (Brightly's 
Purdon  405)  when  the  proper  divisions 
of  the  section  are  not  mentioned  in  the 
application.  Pennsylvania  State  Sports- 
men's Association,  11  C.  C.  576. 

U.  An  application  for  a  charter  should 
show  some  necessity  for  the  incorpora- 
tion ;  it  should  state  the  means  proposed 
to  be  employed  to  carry  out  its  purposes. 
An  ordinary  political  club  has  no  right 
to  be  incorporated.  A  charter  was  re- 
fused for  the  purpose  of  maintaining  a 
club  "  for  acquiring  literary  attainments 
and  culture  and  the  study  of  political 
economy."     Ton-Orlu-ka  Club,  12  C.  C.  26. 

12.  The  courts  have  no  authority  to 
grant  a  charter  of  incorporation  for  the 
purpose  of  the  cultivation  and  improve- 
ment of  German  manners  and  customs. 
Germania  Sangerbund,  12  C.  C.  89. 

13.  In  stating  the  purpose  of  a  pro- 
posed corporation,  the  application  should 
follow  the  language  of  the  statute.  Oer- 
mania  Sangerbund,  12  C.  C.  89. 

14.  In  an  application  for  a  charter,  it 
is  fatal  to  fix  the  number  of  directors  at 
two.     Germania  Sangerbund,  12  C.  C.  89. 

15.  The  act  29  April  1874,  sec.  2,  clause 
7  (Brightly's  Purdon  405),  is  mandatory ; 
the  court  has  no  right  to  refuse  a  charter 
to  a  cemetery  company  if  the  instrument 
is  in  proper  form  and  the  purpose  not 
injurious  to  the  commimity.  Oakland 
Cemetery  Co.,  12  C.  C.  145. 

16.  Where  a  corporation  was  created 
by  a  special  act  of  assembly  for  the  par- 
ticular purpose  of  supplying  gaslight;  it 
'was  held,  that  it  could  not  enlarge  its 


purpose  to  supply  heat  by  means  of  gas 
by  accepting  the  provisions  of  the  act 
29  AprU  1874  (Brightly's  Purdon  406). 
Keystone  Fuel  Gas  Co.,  12  C.  C.  302; 
s.  c.  31  W.  N.  C.  231. 

17.  There  is  no  authority  in  the  act 
29  April  1874  authorizing  the  court  in 
incorporating  a  college  to  confer  upon 
the  officers  thereof  the  authority  to  confer 
degrees.    Duquesne  College,  12  C.  C.  491. 

18.  A  charter  was  granted  under  the 
name  of  "Duquesne  College,"  although 
such  name  had  previously  been  conferred 
upon  another  institution  but  had  not  been 
used  for  years,  the  institution  having  been 
absorbed  by  another  college  of  a  different 
name.  Duquesne  College  Charter,  12  C. 
C.  491. 

19.  A  charter  was  refused  to  an  asso- 
ciation for  the  purpose  of  uniting  frater- 
nally the  Bohemian-Slavonian  population 
of  Allegheny  county,  to  educate  them  in 
the  English  language  and  in  their  native 
language,  to  give  moral  and  material  aid 
and  encouragement  to  its  members  in 
case  of  sickness,  accident  or  distress,  and 
to  give  pecuniary  aid  to  the  widows  and 
orphans  of  deceased  members,  on  the 
ground  that  a  charter  of  inoorporatioa 
was  not  necessary  for  such  an  associa- 
tion. Bohemkm-SUwonian  Benevolent  So- 
ciety, 12  C.  C.  662. 

20.  The  court  refused  under  clause  5, 
sec.  2,  of  the  act  29  April  1864  (Bright- 
ly's Purdon  406),  to  grant  a  charter,  the 
purpose  being  the  protection  and  propaga- 
tion of  game  birds  and  animals,  and  for 
the  enforcement  of  our  game  laws  and 
for  the  promotion  of  kindly  intercourse 
and  generous  emulation  among  sportsmen 
at  the  trap  and  such  other  purposes  as 
the  association  may  from  time  to  time 
determine.  Pennsylvania,  State  Sport*- 
mien's  Association,  11  C.  C.  676. 

21.  A  court  refused  a  charter  of  a 
proposed  corporation  to  be  called  "The 
Waverly  Ladies  of  the  Red  Cross  "  upon 
the  remonstrance  of  a  similar  association 
called  the  "Society  of  the  Red  Cross," 
but  the  charter  was  subsequently  granted 
upon  the  words  "Order  of  the"  being 
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added  preceding  the  words  "Red  Cross." 
In  re  Waverly  Ladies  of  the  Bed  Cross, 

12  C.  C.  689;  s.  c.  30  W.  N.  C.  257. 

22.  The  name  of  a  proposed  corpora- 
tion must  be  distinctive;  a  charter  will 
not  be  granted  to  "The  Nether  Provi- 
dence Association."  So,  the  words  "  social 
enjoyment"  are  not  sufficiently  descrip- 
tive of  the  purpose.  Nether  Providence 
Association,  12  C.  C.  666. 

23.  A  charter  will  not  be  granted  to 
a  military  company  to  consist  of  natives 
of  Bussia  and  for  the  purpose  of  drill 
and  discipline.  Hussion  American  Otuirds, 

13  C.  C.  148. 

24.  The  charter  of  a  corporation  should 
set  out  the  particular  manner  in  which  it 
is  intended  that  its  purposes  are  to  be 
effected,  and  if  funds  are  to  be  accumu- 
lated and  disbursed,  the  manner  should 
be  stated  in  which  they  are  to  be  raised 
and  the  purpose  to  which  they  are  to 
be  applied;  the  constitution  should  be 
incorporated  in  the  charter  and  the 
charter  should  limit  the  power  of  the 
corporation  to  make  by-laws  to  such  as 
are  consistent  with  the  laws  and  consti- 
tution of  the  commonwealth;  so  the 
charter  should  set  forth  the  method  of 
regulating  membership.  /«  re  Skandi- 
naviska  Brodroforeningen  Svea,  15  C.  C. 
516. 

25.  A  beneficial  association  will  not  be 
incorporated  where  it  appears  that  all 
the  members  are  of  foreign  birth  and  the 
court  records  do  not  show  that  any  of 
them  have  been  naturalized,  and  the  man- 
ner of  conducting  the  association  is 
not  stated,  and  it  does  not  appear  what 
manner  of  persons  would  be  eligible  to 
future  membership;  and  this,  though 
there  be  an  affidavit  that  five  of  the 
signers  are  citizens.  Italian  Mutual 
Beneficial  As^n,  16  C.  C.  644. 

26.  The  courts  will  not  incorporate 
an  association  whose  purposes  are  un- 
certain or  doubtful;  a  Chinese  social 
club  was  refused  for  these  reasons.  At 
least  three  of  the  subscribers  and  board 
of  directors  must  be  citizens  of  the  state, 
and  all,  or  a  majority  at  least,  should  be 


citizens  of  the  United  States.     Chinese 
Club,  1  Dist.  Rep.  84. 

27.  An  application  for  a  charter  must 
set  forth  sufficient  to  enable  the  court  to 
see  that  the  association  comes  within  the 
act  and  to  enable  it  to  certify  that  it  is 
lawful  and  not  injurious  to  the  com- 
mimity.  A  charter  will  not  be  granted 
imless  it  appear  by  the  articles  that 
there  is  a  necessity  or  a  substantial 
advantage  to  be  obtained  by  an  incor- 
poration. Dvch  Nove  Dohy  Lodge,  3 
Dist.  Rep.  215. 

28.  A  charter  for  a  corporation  of  the 
first  class  must  show  how  the  succession 
of  corporators  is  to  be  maintained,  how 
new  members  may  be  admitted  and 
vindesirable  ones  excluded,  how  and  by 
what  body  the  by-laws  may  be  instituted 
and  how  the  charter  may  be  amended. 
Glade  Belief  Ass'n,  3  Dist  Rep.  236. 

29.  A  corporation  will  be  chartered  for 
the  purpose  of  maintaining  a  society  for 
beneficial  or  protective  purposes  to  its 
members  from  funds  collected  therein, 
said  funds  to  be  used  in  assisting  the 
members  in  times  of  sickness  or  disa- 
bility and  aiding  their  families  in  case  of 
death ;  and  this,  although  the  subscribers 
are  composed  entirely  of  married  women. 
First  Independent  Ladie^  Aid  Society,^  40 
P.  L.  J.  105. 

30.  Where  a  charter  is  approved  by  the 
court  and  delivered  to  the  prothonotary, 
the  prothonotary  should  make  a  minute 
of  the  proceedings  and  decree  in  the 
proper  docket  for  which  he  is  entitled  to 
such  fees  as  allowed  by  the  fee  bill  for 
similar  services;  he  cannot  refuse  to  de- 
liver the  charter  to  the  corporation,  as  the 
latter  is  entitled  to  the  possession  of  the 
original  charter  upon  its  being  recorded. 
Union  African  Metlwdist  Episcopal  Church, 
3  York  109. 

31.  After  a  decree  of  incorporation,  the 
court  cannot  revoke  a  charter  upon  peti- 
tion of  former  exceptants,  even  for  an 
alleged  substantial  defect.  Proceeding 
must  be  by  quo  vsarranto  at  the  suit 
of  the  attorney-general.  Christ's  Church 
Charter,  8  C.  C.  28. 
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32.  Where  a  charter  of  a  corporation 
has  been  granted  by  the  court  of  common 
pleas  without  authority,  it  is  absolutely 
void,  and  the  order  of  the  court  giving  it 
apparent  validity  may  be  revoked,  even 
after  business  has  been  commenced  there- 
under. National  Endowment  Co.,  142 
P.  S.  460. 

33.  A  church  charter  will  not  be  granted 
without  the  clause  required  by  the  act  26 
April  1855,  sec.  7  (amended  by  the  act  2 
June  1887,  Brightly's  Purdon  1860),  re- 
quiring that  property  shall  not  be  other- 
wise taken  and  held  or  inure  than  subject 
to  the  control  and  disposition  of  the  lay 
members  of  the  church.  Trinity  Church, 
8  York  191. 

(fi)  By  the  governor. 

34.  Certificates  of  incorporation  should 
be  confined  to  such  statements  as  are 
required  by  the  act,  as  a  prerequisite. 
There  shoiild  be  no  statement  of  a  future 
purpose  to  take  real  and  personal  estate 
and  issue  stock  therefor.  Olenvoood  Coal 
Co.,  6  C.  C.  575. 

35.  The  governor  is  not  authorized  by 
the  general  corporation  act  of  29  April 
1874  (nor  by  the  acts  of  7  April  1849, 18 
July  1863,  or  27  March  1873)  to  incorpo- 
rate a  company  "  for  the  pvirpose  of  pre- 
paring and  mechanically  executing  designs 
for  the  decorating  and  furnishing  of  build- 
ings, including  frescoing,  painting,  paper- 
hanging  and  plastering,  and  the  sale  of 
all  articles  used  in  said  decorating  and 
furnishing,  and  of  all  commodities  inci- 
dent or  appertaining  thereto  " ;  it  is  not 
a  "  mechanical  business  "  within  the  mean- 
ing of  that  act.  Neither  is  "dredging 
and  excavating  in  rivers  and  executing 
submarine  work."  Mechanical  Business 
Cases,  9  C.  C.  1. 

36.  The  general  term  "  minerals  "  will 
not  be  allowed  in  the  statement  of  pur- 
pose of  a  mining  company.  There  is  im- 
plied in  the  organization  and  incorx>oration 
of  a  mining  company,  for  the  purpose  of 
producing  any  particular  kind  of  minerals, 
the  power  of  producing  such  other  minerals 
as  may  be  discovered  in  the  prosecution 


of  the  principal  work.  Olenwood  Coal 
Co.,  6  C.  C.  576. 

37.  If  the  certificate  of  incorporation 
neglects  to  state  the  amoimt  of  capital 
stock  paid  in  property,  a  judgment  of 
ouster  will  be  granted  on  quo  warranto 
and  the  company  excluded  from  its  fran- 
chise as  a  corporation.  Comm'th  v.  Chray's 
Mineral  Fountain  Co.,  46  L.  1. 118. 

3a  The  directors  are  not  required,  by 
the  general  corporation  act  of  29  April 
1874,  to  be  either  stockholders  or  corpo- 
rators.    Corporate  Directors,  7  C.  C.  178. 

39.  A  certificate  of  incorporation  of  a 
real  estate  company,  which  adds  to  the 
"purchase  and  sale  of  real  estate"  the 
further  purpose  of  "  laying  out  and  divid- 
ing it  into  streets,  alleys  and  building  lots, 
and  dedicating  and  donating  the  same," 
will  be  rejected.  Jn  re  North  Fifth  Street 
Mutual  Land  Association,  8  C.  C.  17. 

40.  A  charter  to  the  "North  Fifth  Street 
Mutual  Land  Association "  was  granted, 
notwithstanding  the  protest  of  the  "  North 
Fifth  Street  Real  Estate  Co."  Jn  re  North 
Fifth  Street  Mutual  Land  Association,  8 
C.  C.  15. 

41.  The  executive  department  granted 
a  charter  to  the  "  Dime  Savings  Bank  of 
Philadelphia,"  notwithstanding  the  pro- 
test of  the  "Dime  Savings  Fund  and 
Trust  Company,"  because  of  similarity  in 
name.  Jn  re  Dime  Savings  Bank,  26.  W. 
N.  C.  77. 

42.  The  charter  of  a  water  company 
cannot  embrace  more  than  one  munici- 
pality, and  an  amendment  to  add  other 
municipalities  will  not  be  allowed.  Mo- 
nongahda  Water  Co.,  9  C.  C.  57. 

43.  A  natural  gas  company  is  entitled 
to  its  charter  under  the  act  of  29  May 
1886  (Brightly's  Purdon  1593),  notwith- 
standing exclusive  privileges  granted  in. 
the  charter  of  a  previous  existing  gas- 
light company.  Jn  re  Citizens'  Natural 
Gas  Co.,  9  C.  C.  290. 

44.  A  charter  will  not  be  granted  for 
a  corporation  for  mining  and  boring  for 
petroleiun  and  natural  gas,  buying,  selling, 
producing,  storing,  transporting  and  shijv 
ping  the  same  with  the  right  to  purchase 
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land,  etc.,  under  the  act  29  April  1874, 
where  the  certificate  also  asks  for  the 
additional  privileges  of  a  pipe  line  com- 
pany -with  the  right  of  eminent  domain 
under  the  act  2  Jvine  1883  (Brightly's 
Purdon  1692).  Washington  Mining  and 
Improvement  Co.,  9  C.  C.  323. 

45.  A  married  woman  is  not  compe- 
tent, even  since  the  act  3  June  1887, 
to  be  one  of  the  five  subscribers  to  a 
•certificate  for  a  corporation  of  the  second 
•class  under  the  act  29  April  1874.  New 
Century  Club  Society,  9  C.  C.  365. 

46.  An  application  for  a  charter  for 
the  mining  and  manufacturing  of  oil  and 
gas  is  too  general  and  will  not  be 
granted;  such  an  application  should 
«xpres8  singleness  of  purpose,  but  two 
pursuits  may  be  combined  when  kindred 
and  cognate.  Newton  Hamilton  OH  and 
Gas  Co.,  10  C.  C.  452. 

47.  A  charter  was  granted  to  a  corpo- 
ration under  the  name  of  the  "Carlin 
Manufacturing  Company,"  aJthongh  a 
protest  was  filed  by  a  copartnership 
known  as  "Thomas  Carlin's  Sons." 
Carlin  Manufacturing  Co.,  10  C.  C.  667; 
s.  c.  29  W.  N.  C.  158. 

48.  Where  a  water  company  has  been 
granted  the  exclusive  right  to  have  and 
«njoy  certain  privileges  within  a  certain 
district,  a  charter  will  not  be  granted 
to  another  corporation  to  have  and  enjoy 
the  same  exclnsive  privileges  within  the 
same  district  until  the  first  corporation 
■ceases  to  exist.  Bryn  Mator  Water  Co., 
10  C.  C.  670 ;  8.  c.  29  W.  N.  C.  156. 

49.  Where  a  franchise  of  a  water  com- 
pany which  was  an  exclusive  right  in 
a  certain  territory  has  been  extended  by 
the  common  pleas,  a  charter  will  not  be 
granted  by  the  governor  to  another  com- 
pany for  the  same  territory.  Levis  Water 
Oo.,  11  C.  C.  178 ;  8.  c.  29  W.  N.  C.  409. 

50.  Electric  light  companies  have  no 
exclusive  privileges ;  under  the  act  8  May 
1889  (Brightly's  Purdon  770),  an  electric 
light  company  cannot  be  chartered  to  sup- 
ply electricity  to  more  than  one  munici- 
p^ty.  Heme  Electric  Co.,  11  C.  C.  179 ; 
8.  a  29  W.  K  C.  383. 


51.  Where  the  law  has  been  fully  com- 
plied with  and  the  application  for  a 
charter  comes  before  the  governor  prop- 
erly drawn,  such  charter  will  not  be  re- 
fused upon  allegations  that  it  would  be 
inconvenient  to  an  existing  company, 
that  it  is  unnecessary,  that  it  will  not 
pay,  that  it  will  make  the  stock  of  the 
old  corporation  worthless,  or  for  any 
other  reason  which  is  not  apparent  upon 
the  application  itself.  Seneca  Bridge  Co., 
11  C.  C.  337;  s.  c.  30  W.  N.  C.  200. 

52.  Incline  plane  companies  have  no 
exclusive  privilege,  and  it  is  no  objection 
to  the  granting  of  a  charter  that  another 
company  has  previously  located  its  road, 
and  that  the  route  of  the  proposed  cor- 
poration would  interfere  with  the  pro- 
posed extended  route  of  the  old  company. 
Park  Incline  Plane  Co.,  11  C.  C.  486; 
Monongahela  Inclined  Plane  Co.  v.  Grand- 
view  Inclined  Plane  Co.,  15  C.  C.  568. 

53.  Proceedings  in  the  reorganization 
of  a  corporation  after  a  judicial  sale  are 
entitled  to  be  filed  in  the  department  of 
state;  disputed  questions  of  fact  must 
be  remanded  to  the  courts.  Fayette  Fuel 
Gas  Co.,  11  C.  C.  488;  s.  c.  30  W.  N.  C. 
256. 

54.  Upon  an  application  to  the  gov- 
ernor for  a  charter,  disputed  questions 
of  fact  must  be  remanded  to  the  courts. 
Union  Water  Company,  12  C.  C.  61.  See 
Granite  Water  Co.,  12  C.  C.  63;  s.  c.  30 
W.  N.  C.  417 ;  Monongahela  WcUer  Co.  v. 
South  Side  WcUer  Co.,  15  C.  C.  603;  s.  c. 
36  W.  N.  C.  55. 

55.  A  charter  will  not  be  granted  to 
a  water  company  to  supply  water  within 
the  same  district  covered  by  an  existing 
charter  granted  before  the  act  2  June 
1887  (Brightly's  Purdon  957),  where  there 
is  no  evidence  that  the  existing  corpora- 
tion has  paid  the  dividend  defined  by  the 
act  29  April  1874,  sec.  24,  clause  3 
(Brightly's  Purdon  955).  Union  Water 
Company,  12  C.  C.  61;  s.  c.  30  W.  N.  C. 
371 ;  Monongahela  Water  Co.  v.  SotUh  Side 
Water  Co.,  15  C.  C.  603 ;  s.  c.  36  W.  N.  C. 
55. 

56.  Although  a  corporation  has  been 
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cliartered  to  supply  water  to  a  certain 
township  and  adjacent  territory,  a  cliarter 
will  be  granted  to  another  corporation 
to  supply  water  to  a  village  three  miles 
from  the  township  line.  Granite  Water 
Co.,  12  C.  C.  63;  s.  c.  30  W.  K  C.  417. 

57.  A  foreign  corporation  desiring  to 
become  a  domestic  corporation  under  the 
act  9  June  1881  (Brightly's  Purdon  937), 
is  not  required  to  give  notice  by  adver- 
tisement of  its  intended  application;  nor 
is  it  required  to  aver  that  ten  per  cent 
of  the  capital  stock  has  been  paid  to  the 
treasurer  in  cash.  Sherman  Mfg.  Co.,  12 
C.  C.  166. 

58.  A  charter  will  not  be  granted  to 
a  water  company  when  it  is  not  apparent 
from  the  application  as  to  where  the 
company  is  located  and  into  what  town, 
borough,  city  or  district  it  proposed  to 
raise  or  introduce  water.  Perkiomen 
Water  Storage,  Transportation  &  Supply 
Co.,  13  C.  C.  124;  s.  c.  32  W.  N.  C.  280. 

59.  A  charter  for  a  water  company  will 
not  be  granted  where  it  appears  that  an- 
other company  has  the  exclusive  privilege 
of  supplying  water  in  the  proposed  dis- 
trict. South  Side  Water  Co.,  36  W.  N.  C. 
55;  s.  c.  16  C.  C.  603. 

60.  The  governor  will  not  grant  a 
charter  to  a  proposed  ferry  company  to 
include  practically  the  same  termini  as 
those  of  another  corporation  chartered 
by  a  special  act  of  assembly  giving  an 
exclusive  right.  Bitter  Ferry  Co.,  14  C.  C. 
10;  8.  c.  33  W.  N.  C.  180. 

6L  A  company  incorporated  under  the 
act  29  April  1874,  sec.  34,  clause  3 
(Brightly's  Purdon  955),  for  the  manu- 
facture and  supply  of  gas  or  the  supply 
of  light  or  heat  by  any  other  means, 
has  an  exclusive  franchise  until  it  shall 
have,  from  its  earnings,  realized  and  di- 
vided among  its  stockholders,  during  five 
years,  a  dividend  equal  to  eight  per  cent 
per  annum  upon  its  capital  stock;  the 
governor  will  not  grant  a  charter  under 
the  act  2  June  1887  (Brightly's  Purdon 
957)  to  another  corporation  for  the  pur- 
pose of  the  manufacture  and  supply  of 
gas  in  the  same  district  until  such  pre- 


vious exclusive  franchise  has  expired. 
Lansdowne  Gas  Co.,  14  C.  C.  518;  Sur 
burban  Gas  Co.  14  C.  C.  519. 

62.  An  application  for  a  charter  may 
be  amended  by  eliminating  from  the 
purpose  certain  unauthorized  statements. 
Suburban  Gas  Co.,  15  C.  C.  126.  See 
s.  0. 14  C.  C.  519. 

63.  Under  the  act  29  April  1874,  there 
must  be  five  persons,  free  from  all  legal 
disability,  to  form  a  corporation;  this 
number  must  be  exclusive  of  married 
women.  Potter  Gas  Co.,  15  C.  C.  347. 
The  act  8  June  1893  (Brightly's  Purdon 
1299)  does  not  enlarge  a  married  woman's 
capacity  to  become  one  of  the  persons  es- 
sential to  the  creation  of  a  corporation. 
Piso  Company,  15  C.  C.  348. 

64.  The  governor  will  grant  a  charter 
to  a  proposed  corporation  under  the  name 
of  "The  York  Wall  Paper  Company," 
notwithstanding  a  protest  by  the  "  York 
Card  and  Paper  Company  "on  the  ground 
of  similarity  of  name.  York  Card  & 
Paper  Co.  v.  York  WaU  Paper  Co.,  16 
C.  C.  664;  8.  c.  36  W.  K  C.  674. 

65.  A  charter  will  not  be  refused  be- 
cause the  advertised  notice  contained  more 
than  the  law  would  permit  in  the  charter, 
provided  it  stated  enough  to  constitute  a 
notice  of  the  object  proposed.  Sowego 
Water  &  Power  Co.,  36  W.  N.  C.  148. 

66.  A  charter  to  a  water  and  power 
company  for  the  purpose  of  supplying, 
storing  and  transporting  water  and  water- 
power,  will  not  be  refused  by  the  gov- 
ernor because  of  a  protest  filed  by  the 
commissioners  of  fisheries  that  the  pur- 
poses of  incorporation  would  injure  the 
fishery  rights.  Sowego  Water  &  Power 
Co.,  36  W.  N.  C.  148. 

67.  A  corporation  cannot  be  organized 
under  the  act  29  April  1874  (Brightly's 
Purdon  405)  for  the  purpose  of  carrying 
on  a  mercantile  business  of  dealing  or  of 
buying  and  selling.  Where  a  manufact- 
uring company  chartered  under  that  act 
is  authorized  to  engage  in  mercantile  busi- 
ness, the  mercantile  words  are  ineffectual 
and  the  company  is  taxable  on  so  much 
of  its  capital  stock  as  is  invested  in  ita 
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mercantile  business.  Comm'th  v.  Tkack- 
am  Mfg.  Co.,  156  P.  S.  ^10 ;  Comm'th  v. 
Lippincott  Co.,  156  P.  S.  613. 

sa  Upon  an  application  for  a  charter, 
a  statement  of  purpose  should  be  in  gen- 
eral terms ;  a  statement  will  be  ordered 
to  be  corrected  where  it  is  an  index  to 
every  right  and  privilege  claimed  under 
the  charter.  McClurg  Gas  Construction 
Co.,  4  Dist.  Rep.  349. 

n.  Validity  of  charters. 

69.  The  act  1  June  1889  (Brightly's 
Purdon  1968),  requiring  corporations  to 
be  registered  in  the  auditor-general's 
office,  concerns  the  payment  of  taxes  only; 
it  does  not  mean  that  the  companies  shall 
not  go  into  operation  until  they  re^ster. 
PitUi>urgh,  Virginia  &  Charleston  Ry.  Co. 
V.  Pittsburgh,  Canonsburgh  Jk  State  Line 
Ry.  Co.,  159  P.  S.  331. 

70.  Evidence  by  plaintiff  that  the  de- 
fendant institution  was  managed  by  a 
board  of  directors  through  a  president, 
vice-president  and  cashier,  with  evidence 
of  certificates  of  stock  similar  in  form  to 
corporate  stock  certificates  except  that  no 
corporate  seal  was  affixed,  was  A«M  to  be 
some  evidence  of  incorporation  of  the  de- 
fendant. Hallstead  v.  Coleman,  143  P.  S. 
352;  reversing  s.  o.  10  C.  C.  434. 

71.  The  validity  of  a  charter  cannot  be 
inquired  into  collaterally ;  certainly  not 
by  a  member  who  has  enjoyed  its  privi- 
leges. Pittsburgh  &  State  Line  Railroad 
Co.'s  Appeal,  4  Cent.  107 ;  affirming 
Rothschild  V.  Pittsburgh  &  State  Line  Rail- 
road Co.,  1  C.  C.  620. 

72.  The  charter  of  a  corporation  can- 
not be  attacked  in  a  collateral  proceeding 
even  for  fraud  in  the  obtaining  of  the 
charter.  Active  Workers  v.  Sanders,  28 
W.  N.  C.  321. 

73.  The  charter  of  a  corporation  can- 
not be  called  in  question  or  assailed  upon 
a  bill  for  an  injunction  to  restrain  the 
exercise  of  powers  embraced  within  it. 
Twelfth  Street  Market  Co.  v.  Philadelphia 
&  Reading  Terminal  R.  R.  Co.,  142  P.  S. 
680;  affirming  s.  c.  10  C.  C.  26. 


74.  The  corporate  existence  of  a  cor- 
poration de  facto  cannot  be  inquired  into 
collaterally;  much  less  can  a  defective 
incorporation  be  set  up  against  creditors 
who  have  contracted  with  the  corporation 
on  the  faith  of  its  lawful  corporate  exist- 
ence. Hamilton  v.  Clarion  M.  &  P.  R. 
R.  Co.,  144  V.  S.  34, 

75.  In  an  action  on  a  bond  given  to 
hold  the  obligee  harmless  from  loss  or 
damage  by  a  marriage  insurance  company 
failing  to  pay  him  certain  benefits,  it  was 
held,  that  the  validity  of  the  society's 
charter  and  the  alleged  illegality  of  the 
business  that  was  transacted  by  it  could 
not  be  determined.  Hassinger  v.  Amman, 
160  P.  S.  245. 

m.    Amendments. 

76.  The  constitution  of  a  corporation 
incorporated  by  the  court  can  only  be 
amended,  altered  or  changed  by  the  court 
having  the  authority  to  grant  the  charter. 
Scanlan  v.  St.  Matthetd's  Catliolic  Bene- 
ficial Society,  6  Montg.  180. 

77.  The  court  permitted  the  name  of 
the  Citizens'  Trust,  Tax  Indemnity  and 
Surety  Company  to  be  amended  under 
the  act  13  June  1883  (Brightly's  Pur- 
don 410),  by  striking  out  the  words  "  Tax 
Indemnity";  and  this,  notwithstanding 
the  protest  of  the  City  Trust,  Safe  De- 
posit and  Surety  Company.  Citizen^ 
Trust,  Tax  Indemnity  and  Surety  Co.,  9 
C.  C.  366. 

7a  The  state  department  will  not  per- 
mit any  change  to  be  made  in  a  certificate 
of  incorporation  while  on  file  in  the  de- 
partment, and  every  alteration  will  make 
it  necessary  to  have  the  certificate  re- 
acknowledged  and  sworn  to;  all  altera- 
tions upon  a  certificate  must  be  noted 
before  the  officer  taking  the  acknowledg- 
ment and  the  certificate  must  then  be 
reacknowledged  and  again  sworn  to. 
Amended  Certificate  of  Incorporation,  9 
C.  C.  511. 

79.  A  corporation  desiring  to  change 
the  number  of  its  directors  must  proceed 
under  the  act  31  May  1887  (Brightly's 
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Purdon  415),  and  as  preliminary  thereto, 
must  file  its  acceptance  of  that  act. 
Commercial  Ice  Co.,  9  C.  C.  608. 

80.  Where  the  charter  of  a  church  pro- 
vided that  "  all  conveyances  of  property 
to  this  association  shall  be  deeded  in 
trust  that  said  property  shall  be  used, 
kept  and  maintained  and  disposed  of  for 
the  use  and  benefit  of  the  Evangelical 
Association  of  North  America,"  the  covirt 
refused  an  amendment  that  all  convey- 
ances of  property  to  the  corporation 
should  be  held  in  trust  for  the  use  of  the 
members  thereof.  Trinity  Cliurch,  8 
York  191. 

81.  Upon  an  application  to  amend  a 
church  charter,  the  presiding  elder  of  a 
district  and  the  pastor  appointed  by  the 
lawfully  constituted  body  in  the  denom- 
ination to  which  the  church  belonged 
when  the  charter  was  granted  have.no 
legal  standing  to  file  exceptions.  Trinity 
Church,  8  York  191. 

82.  Where  a  church  charter  was 
granted  in  1871,  a  petition  to  amend 
was  refused  where  there  was  no  proof 
that  the  corporation  was  actually  operat- 
ing and  transacting  business  on  11  May 
1874  as  required  by  the  validating  act  of 
that  date  (Brightly's  Purdon  412).  Trin- 
Uy  Church,  8  York  191. 

83.  A  subsequent  statute  revising  the 
whole  subject-matter  of  a  former  statute 
and  evidently  inlended  as  a  substitute 
for  it,  although  it  contains  no  express 
words  to  that  effect,  operates  to  repeal 
the  former.  The  act  13  June  1883 
(Brightly's  Purdon  410),  authorizing  cor- 
porations desiring  to  amend  or  alter  their 
charters  to  apply  to  the  governor  there- 
for, repeals  the  act  20  April  1869,  which 
authorized  the  courts  of  common  pleas  to 
change  the  name,  style  and  title  of  cor- 
porations. Fort  JPitt  Building  &  Loan, 
Aain  v.  Modd  Han  Building  &  Loan 
Asa'n,  159  P.  S.  308. 

IV.   Powers  of  corporations. 

84.  The  capital  stock  of  a  corporation 
can  be  increased  only  in  accordance  with 
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the  provisions  of  the  act  of  29  April  1874 ; 
any  other  method  adopted  is  void.  TTeaf 
Point  Turnpike  Co.  v.  Moyer,  4  Montg. 
28. 

85.  A  corporation  authorized  to  bor- 
row money  not  exceeding  the  par  value 
of  its  stock,  cannot  issue  bonds  for  more 
than  one-half  of  its  paid-up  capital. 
Comm'th  V.  Lehigh  Avenue  BaMway  Co., 
129  P.  S.  405 ;  affirming  s.  c.  46  L.  I.  46. 

86.  The  mortgage  of  property  is  an  in- 
crease of  indebtedness,  and  bonds  and 
mortgages  issued  in  disregard  of  article 
XVI.,  section  7,  of  the  constitution,  are 
invalid  and  void.  PUttburgh  &  State 
Line  Railroad  Co.'s  Appeal,  4  Cent.  107 ; 
affirming  Rothschild  v.  Pittsburgh  &  State 
Line  Railroad  Co.,  1  C.  C.  620. 

87.  Borrowing  money  from  one  party 
to  pay  an  overdue  indebtedness  to  an- 
other, and  actually  paying  it,  is  not  an  in- 
crease of  indebtedness  within  article  XVI., 
section  7,  of  the  constitution.  Powell  v. 
Blair,  7  C.  C.  492. 

8a  The  debts  of  a  manufacturing  cor- 
poration, accruing  in  the  employment  of 
labor  and  the  purchase  of  materials,  do 
not  constitute  such  an  increase  of  indebt- 
edness as,  imder  section  7  of  article  XVI. 
of  the  constitution  and  the  act  of  18 
April  1874  (Brightly's  Purdon  420),  re- 
qvures  a  previous  meeting  and  consent  of 
stockholders  to  validate  them.  Manhattan 
Hardware  Co.  v.  Pfialen,  128  P.  S.  110. 

89.  To  a  bill  to  declare  railroad  bonds 
and  mortgages  invalid  as  issued  in  viola- 
tion of  article  XVI.,  section  7,  of  the 
constitution,  the  bondholders  must  be 
made  parties.  HarrUburg  &  Eastern 
Railroad  Co.'s  Appeal,  1  Mona.  692. 

90.  Bonds  issued  by  a  water  company, 
in  excess  of  one-half  of  its  capital  stock, 
to  contractors  who  built  the  works,  are 
valid  in  the  hands  of  bonajide  purchasers 
for  value.  Wood  v.  Carry  Water  Works 
Co.,  38  P.  L.  J.  169. 

91.  Two  corporations  consolidated  by 
the  co-operating  legislation  of  two  states, 
when  acting  in  either  state,  act  only 
under  the  authority  of  the  state  in  which 
the  act  is  done.  The  legislation  of  either 
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state  has  no  operation  beyond  its  terri- 
torial limits.  Pittsburgh  &  State  Line 
Railroad  Co.'s  Appeal,  4  Cent.  107; 
affirming  Bothschilds  v.  Pittsburgh  &  State 
Line  Railroad  Co.,  1  C.  C.  620. 

92.  A  passenger  railroad  company,  re- 
stricted in  its  use  of  public  streets  to 
those  upon  which  no  track  is  laid  or 
authorized  to  be  laid,  will  be  restrained 
by  injunction  from  exceeding  its  char- 
ter rights.  An  ordinance  conferring  the 
right  to  such  excepted  streets  is  void. 
Coalville  Pass.  Railroad  Co.  v.  Wilkes- 
Barre  South  Side  Railxoay  Co.,  6  Kulp 
340. 

93.  The  lease  of  a  dam  by  a  water 
company  to  an  ice  company  for  ice  pur- 
}>oses,  properly  authorized  by  the  board, 
will  not  be  set  aside  upon  a  bill  by  stock- 
holders who  were  given  an  opportunity 

'  to  take  stock  in  the  ice  company  and  de- 
clined to  do  so.  ShxMber's  Appeal,  17 
Atlan.  209. 

94.  As  to  the  right  of  the  legislature  or 
municipal  corporations  to  create  monopo- 
lies, see  note  to  Citizen^  Water  Co.  v. 
Bridgeport  Hydraulic  Co.,  10  Atlan.  174. 

95.  A  corporation  has  the  right  to  pur- 
chase its  own  stock  where  the  transaction 
is  made  in  good  faith  and  is  not  prohib- 
ited by  statute ;  where  a  board  of  direc- 
tors resolved  to  distribute  among  the 
shareholders  certain  shares  of  stock  of 
the  company  which  had  been  purchased 
by  the  company  out  of  its  earnings;  it 
was  held,  that  such  resolution  could  not 
be  subsequently  rescinded  where  it  was 
not  shown  that  the  distribution  would  be 
injurioos  to  the  business  of  the  company. 
Dock  v.  jSchlichter  Jute  Cordage  Co.,  167 
P.  S.  370. 

96.  The  act  of  18  April  1874  (Bright- 
ly's  Purdon  420),  regulating  the  manner 
in  which  the  stock  and  indebtedness  of 
corporations  may  be  increased,  does  not 
apply  to  a  corporation  which  was  in- 
vested with  imrestricted  power  to  make 
such  increase  before  the  constitution  of 
1874  was  adopted,  and  has  accepted  the 
benefit  of  no  legislation  since  then ;  and 
this,  though  the  corporation  by  accepting 


legislation  in  1868  subjected  itself  to  the 
act  3  May  1855  and  the  constitutional 
amendment  of  1857.  Oloninger  v.  Pitts- 
burgh &  Connellmme  R.  R.  Co.,  139  P.  S. 
13. 

97.  A  bill  will  not  lie  for  the  specific 
performance  of  a  contract  entered  into 
between  two  incorporated  insurance  com- 
panies without  legislative  authority,  for 
the  purpose  of  merging  one  of  the  com- 
panies into  the  other,  such  a  contract 
being  ultra  vires.  Home  Friendly  Society 
V.  Tyler,  9  C.  C.  617. 

98.  It  is  fraudulent  as  against  its  cred- 
itors for  a  corporation  to  transfer  its  prop- 
erty to  a  new  company  a  majority  of 
whose  stockholders  are  stockholders  in 
the  assignor.  Montgomery  Web  Co.  v. 
DieneU,  133  P.  S.  585;  s.  c.  25  W.  N.  C. 
549 ;  reversing  s.  c.  5  Montg.  9. 

99.  A  foreign  corporation  may  assign 
its  property  in  this  state  for  the  benefit 
of  its  creditors  although  an  act  of  the 
state  of  its  incorporation  forbids  such  ^i 
assignment  in  said  state.  Active  Workers 
V.  Sanders,  28  W.  N.  C.  321. 

V.  Responsibilities  of  corporations. 

100.  If  the  purchaser  or  pledgee  of 
regularly  issued  (but  fraudulent)  stock 
advances  money  <Jn  it  or  parts  with  any- 
thing of  value  for  it,  the  corporation  is 
bound  by  way  of  estoppel  to  indemnify 
him  to  the  extent  of  his  expenditure; 
but  if  he  has  simply  taken  it  for  a  pre- 
existing debt,  he  has  no  claim  which  he 
can  enforce  against  the  corporation.  Kis- 
terbock's  Appeal,  127  P.  S.  601. 

101.  If  a  corporation  receive  the  bene- 
fits of  money  borrowed  on  a  corporate 
mortgage,  and  the  stockholders  know  of 
it,  and,  within  a  reasonable  time,  make 
no  objection  as  to  the  lack  of  authority, 
neither  the  corporation,  its  stockholders, 
nor  its  creditors  can  set  up  such  a  lack 
of  authority  in  a  suit  on  the  mortgage. 
Manliattan  Hardware  Co.  v.  Phalen,  128 
P.  S.  110. 

102.  If  a  corporate  mortgage,  signed 
by  the  president  of  the  corporation,  upon 
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its  face  represents  that  it  was  duly  au- 
thorized by  the  directors,  the  mortgagee 
is  not  bound  to  look  beyond  it ;  he  has  a 
right  to  assume  that  all  matters  of  inter- 
nal management  had  been  complied  with. 
Manhattan  Hardware  Co.  v.  PhaJen,  128 
P.  S.  110;  Manhattan  Hardware  Co.  v. 
Roland,  Ibid.  119. 

103.  The  charter  of  a  corporation  pro- 
viding that  its  property  shall  be  held  by 
four  trustees,  a  purchase-money  mor1> 
gage  executed  by  its  president  and  secre- 
tary without  the  corporate  seal,  and  not 
ratified  by  resolution,  is  invalid.  McElroy 
V.  Nudeua  Association,  131  P.  S.  393. 

104.  A  corporation  may  be  indicted  for 
maintaining  a  nuisance.  If  it  fails  to 
appear  and  plead  it  can  be  compelled  to 
answer  by  distrexs  infinite.  Comm'th  v. 
North  &  West  Branch  Railway  Co.,  6 
Kulp  293. 

105.  A  corporation  as  well  as  an  in- 
dividual may  bind  itself  by  a  contract 
for  personal  services  for  a  fixed  period  of 
time  with  liability  for  a  discharge  with- 
out sufficient  cause  before  the  period  of 
employment  has  expired.  Hand  v.  Ckar- 
fidd  Coal  Co.,  143  P.  S.  408. 

106.  Where  it  was  agreed  between  a 
corporation  and  its  creditors,  that  the 
corporation  should  be  granted  an  exten- 
sion of  time,  and  during  such  extension 
it  should  be  operated  under  the  direction 
and  management  of  a  committee  of  three 
to  be  selected  by  the  creditors ;  it  was 
held,  that  such  committee  could  bring  a 
joint  action  against  the  corporation  for 
their  services.  Dallas  v.  Columbia  Iron 
&  Steel  Co.,  168  P.  S.  444. 

107.  Under  the  act  16  May  1889 
(Brightly's  Purdon  412),  the  period  of 
five  years  within  which  corporations  must 
complete  the  construction  of  their  works 
begins  at  the  expiration  of  two  years  from 
the  date  of  their  letters  patent.  Degen  v. 
Meadowbrook  Water  Co.,  3  Lack.  Jur.  233. 

108.  A  corporation  organized  under  the 
railroad  act  of  4  April  1868  cannot  make 
a  mortgage  for  construction  and  equip- 
ment for  a  sum  in  excess  of  twice  the 
amount  of  its  capital  stock  actually  paid 


in.  Fidelity  Ins.,  Trust  &  S.  D.  Co.  v. 
West  Penn.  &  Shenango  Connecting  Bail- 
road  Co.,  138  P.  S.  494;  s.  c.  27  W.  N.  C. 
267. 

109.  The  holders  of  railroad  bonds  is- 
sued without  authority  of  law  are  entitled 
to  the  proceeds  of  the  sale  of  the  mort- 
gaged property,  as  against  the  company 
and  all  persons  holding  under  it,  viti 
notice  of  their  position.    Ibid. 

110.  One  who  advances  money  to  pay 
coupons  of  a  corporation  under  an  agree- 
ment with  the  company  (undisclosed  to 
the  bondholders),  that  they  should  be 
delivered  to  him  as  security  for  his  ad- 
vances, is  not  entitled  to  priority  out  of 
the  proceeds  of  the  mortgage  by  which 
the  coupons  are  secured.    Ibid. 

in,  An  action  lies  upon  coupons 
signed  by  the  vice-president  of  a  corpo- 
ration, although  the  mortgage  accompany- 
ing the  bond  provides  that  the  bonds 
should  be  signed  by  the  president  Con- 
shohocken  Tube  Co.  v.  Iron  Car  Eqmpment 
Co.,  161  P.  S.  391. 

112.  It  is  not  a  sufficient  affidavit  of 
defence  that  the  plaintiff  is  a  foreign  cor- 
poration and  has  not  complied  with  the 
act  of  22  April  1874  (Brightly's  Purdon 
937),  prohibiting  such  corporation  from 
doing  business  in  this  state,  without 
known  places  of  business  and  authorized 
agents  therein,  where  such  affidavit  fails 
to  aver  that  the  plaintiff  was  doing  busi- 
ness in  this  state.  Campbell  v.  Bering, 
139  P.  S.  473. 

113.  A  foreign  corporation  which  has 
not  complied  with  the  act  22  April  1874 
(Brightly's  Purdon  937)  will  not  be  pe^ 
mitted  to  submit  proposals  to  the  state 
to  do  work  or  to  deliver  goods.  Oj^ 
Specialty  Mfg.  Co.,  12  C.  C.  44.    . 

114.  Under  the  act  22  April  1874 
(Brightly's  Purdon  937),  every  foreign 
corporation  doing  business  in  this  state 
must  file  its  certificate  with  the  secretary 
of  the  commonwealth;  and  this,  though 
it  does  its  business  and  sells  its  goods 
through  travelling  solicitors  instead  of  at 
a  particular  place.  Oould's  Manufacturing 
Co.,  14  C.  C.  179. 
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115.  A  foreign  corporation  which  con- 
signs its  goods  to  a  commission  merchant 
in  this  state,  who  sells  them  for  the  cor- 
poration, is  doing  business  in  this  com- 
monwealth and  should  file  the  statement 
in  the  office  of  the  secretary  of  the  com- 
monwealth reqnired  by  the  act  22  April 
1874  (Brightly's  Purdon  937).  Nonantum 
Worsted  Co.,  15  C.  0. 125. 

116.  Where  a  foreign  corporation  made 
a  contract  in  this  state  at  a  place  desig- 
nated upon  its  letter-head  as  its  Philadel- 
phia office,  and  meetings  of  its  board  were 
held  at  that  place ;  it  was  held  to  be  liable 
to  an  action  upon  such  contract  in  this 
state;  and  this,  though  its  office  in  this 
state  was  abandoned  previous  to  the  com- 
mencement of  the  action,  and  the  plaintiff 
was  not  a  resident  of  this  state.  Caxisey 
T.  Ctdartovm  Land  Imp.  Company,  1  Dist. 
BepL557. 

VI.  Corporate  property. 

117.  A  normal  school,  incorporated  for 
the  purpose  of  training  teachers  for  public 
schools  and  receiving  recognition  and  aid 
from  the  state  under  the  act  20  May  1857 
(Brightly's  Purdon  353),  is  not  a  quasi- 
poblic  corporation  and  its  property  is 
subject  to  mechanics'  liens.  McLeod  v. 
Centrai  Normal  School  Ass'n,  152  P.  S.  675. 

Vn.  Officers  of  corporations. 

(a)  Generally. 

Ua.  A  stockholder  or  officer  of  a  cor- 
poration is  not  forbidden  to  advance 
money  to  his  company  if  the  contract  be 
not  tainted  with  fraud;  where  such  an  ad- 
Taocement  is  made  in  good  faith,  he  will 
not  be  restrained  in  the  collection  of  his 
claim  by  the  appointment  of  a  receiver 
*here  the  bill  does  not  allege  insolvency 
nor  ask  for  a  dissolution.  Chiffin  v.  Bur- 
den, 10  Montg.  184. 

ua  The  treasurer,  a  director  and  man- 
ager of  a  corporation  cannot  sign  a  valid 
power  of  attorney  to  confess  judgment 
igainst  the  corporation,  without  author- 
ity from  the  board  of  directors  or  an  ex- 


ecutive officer  of  the  company;  such  a 
judgment  will  not  bind  the  corporation 
and  will  be  vacated  and  set  aside.  JocA^ 
son  V,  Cartwright  Lumber  Co.,  2  Dist.  Rep. 
680. 

120.  In  an  action  by  the  superintendent 
of  a  corporation  for  a  balance  of  salary, 
where  he  testified  that  the  general  man- 
ager a^eed  that  his  salary  should  be  ten 
thousand  dollars,  but  directed  that  his 
salary  be  credited  on  the  books  at  seven 
thousand  dollars  and  that  the  other  three 
thousand  dollars  should  be  charged  to 
the  expense  account  kept  at  the  general 
office ;  it  was  held,  that  the  book  entries 
and  accounts  kept  under  his  own  super- 
vision were  strong  proof  of  a  contract 
to  serve  at  a  salary  of  seven  thousand 
dollars,  but  that  they  did  not  in  any 
proper  sense  constitute  a  written  contract 
which  could  not  be  varied  or  affected  by 
parol  evidence.  Chapin  v.  Cambria  Iron 
Co.,  145  P.  S.  478. 

121.  There  is  no  special  confidential  or 
fiduciary  relation  between  an  officer  of  a 
corporation  and  a  person  from  whom  he 
purchased  the  stock  of  the  corporation; 
a  master's  finding  that  such  an  officer 
had  no  knowledge  at  the  time  of  the 
purchase'  of  any  movement  which  would 
tend  to  increase  the  value  of  the  stock, 
and  had  not  been  guilty  of  any  misrep- 
resentation or  concealment,  would  not 
be  reversed  except  for  manifest  error. 
Krumbhaar  v.  Griffiths,  151  P.  S.  223. 

122.  Where  a  corporation  has  made  an 
assignment  for  creditors,  and  an  officer 
thereof  has  performed  or  has  been  ready 
to  perform  the  duties  of  his  office,  he  is 
entitled  to  compensation  for  the  unex- 
pired portion  of  his  term  during  which 
the  company's  property  was  in  the  hands 
of  the  assignee ;  where,  however,  he  holds 
over  without  a  re-election,  the  presump- 
tion is  against  his  right  to  recover,  but  if 
in  fact  the  services  were  rendered  while 
so  holding  over,  such  services  were  evi- 
dence of  his  continuance  in  office  and  of 
the  subsequent  right  to  recover  the  salary 
thereof.  Potts  v.  Rose  Valley  Mills,  167 
P.  S.  310;  reversing  s.  c.  6  Del.  491. 
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123.  The  president  and  directors  of  a 
corporation  are  not  entitled  to  compensar 
tion  for  official  services  unless  the  same 
be  preceded  by  an  agreement  for  compen- 
sation, which  agreement  must  be  proven. 
Martindale  v.  Wilson-Cass  Co.,  134  P.  S. 
348;  8.  c.  26  W.  N.  C.  48. 

124.  An  officer  of  a  corporation  who  is 
also  a  stockholder  is  not  entitled  to  com- 
pensation for  services  to  the  company 
unless  his  salary  has  been  fixed ;  where 
no  salary  was  attached  to  the  office  it  was 
held,  that  a  payment  for  past  services 
under  a  resolution  of  the  board  was  not 
sufficient  to  entitle  the  officer  to  compen- 
sation for  future  services  under  a  new 
election  by  a  new  board  which  made  no 
provision  for  compensation.  Hace  v. 
Lanadale  &  Gwynedd  Square  Turnpike 
Co.,  8  Montg.  63. 

125.  The  acts  of  officers  de  facto  of  a 
corporation  are  valid  only  where  such 
acts  are  for  the  benefit  of  strangers  or 
the  public,  who  are  presumed  to  be  igno- 
rant of  the  defects  in  their  title ;  the  acts 
of  such  officers  are  not  valid  when  they 
are  for  their  own  benefit;  they  cannot 
take  advantage  of  their  own  want  of  title 
of  which  they  must  be  cognizant  Shel- 
lenberger  v.  Patterson,  168  P.  S.  30. 

(fr)  Of  the  directors. 

126.  The  directors  of  a  corporation 
have  no  power  to  make  an  assignment 
for  the  benefit  of  creditors.  Anderson  v. 
Eltonhead,  26  W.  N.  C.  95. 

127.  An  assignment  by  the  directors  of 
a  corporation  is  valid,  though  made  with- 
out notice  or  action  on  the  part  of  the 
stockholders.  Boardman  v.  Keystone 
Standard  Watch  Case  Co.,  8  Lane.  25. 

128.  Under  a  right  to  fill  a  vacancy 
the  board  of  directors  cannot  create  a 
vacancy  by  ousting  a  director  because  of 
an  alleged  but  undetermined  ineligibility ; 
such  questions  must  be  determined  by 
the  courts.  Comm'th  v.  DetwiUer,  131  P. 
S.  614 ;  reversing  s.  c.  1  Northam.  267. 

129.  The  directors  of  a  wool-growers' 
exchange  who  discounted  their  individual 


notes  for  a  dealer  and  took  the  hitter's 
collateral,  having  subsequently  paid  the 
notes,  are  themselves  entitled  to  the  col- 
lateral indemnity.  Atkinson's  Appeal,  11 
Atlan.  239. 

130.  A  director  occupies  a  fiduciary  re- 
lation towards  a  corporation  and  its  stock- 
holders which  forbids  him  to  acquire  title 
to  the  corporate  property  as  against  the 
latter  by  purchase  at  a  sherifTs  sale,  but 
such  a  director  is  entitled  to  reimburse- 
ment for  what  he  has  outlaid  in  the  ac- 
quisition of  the  property,  and  equity  will 
not  compel  him  to  surrender  title  or  pos- 
session except  on  condition  that  he  be 
made  whole.  Sebring  v.  Joanna  Heights 
Ass'n,  2  Dist  Rep.  629. 

131.  Contracts  entered  into  between 
different  corporations  are  not  void  or 
voidable  from  the  mere  fact  that  snch 
corporations  have  directors  common  to 
both.  Mercantile  Library  HaU  Co.  v. 
Pittsburgh  Library  As^n,  42  P.  L.  J.  345. 

(c)   Of  the  president. 

132.  Where  the  president  of  a  corpo- 
ration was  elected  at  a  salary  to  be  fixed 
by  the  president  and  a  stockholder,  he 
must  show  in  an  action  for  his  salary 
that  it  was  afterwards  fixed  in  pursuance 
of  said  reference  and  subsequently  rati- 
fied by  the  board,  but  such  ratification 
may  be  inferred  from  acts  done  or  per- 
mitted. Bagaley  v.  Pittsburgh  &  Lakt 
Shore  Iron  Co.,  146  P.  S.  478. 

133.  To  entitle  the  president  of  a  cor- 
poration to  recover  for  salary  paid  by 
him  to  other  persons  employed  by  him 
in  the  service  of  the  company,  it  must  he 
shown  that  such  employment  and  services 
were  known,  adopted  and  ratified  by  the 
board,  but  such  action  may  be  inferred 
from  acts  done  or  permitted.  Bagaley 
V.  Pittsburgh  &  Lake  Shore  Iron  Co.,  146 
P.  S.  478. 

(d)  Liabilities  of  officers. 

134.  Where  an  officer  of  a  corpoiatim 
at  the  time  of  receiving  an  advance  of 
money  gives  his  individual  note  for  the 
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amount,  the  presumption  is  that  the  note 
wss  given  as  the  consideration  and  not  as 
a  security  for  the  money ;  this  presump- 
tiffli  may,  however,  be  rebutted  by  show- 
ing that  the  money  was,  in  fact,  lent  to 
the  corporation  for  its  own  use  and  that 
the  note  was  given  as  a  collateral  secur- 
ity. Van  Haagen'a  Soap  Oo.'a  Estate,  141 
?'.  S.  214. 

135.  Where  a  person  assumes  to  act  in 
this  state  as  an  agent  for  a  foreign  corpo- 
tation  which  has  not  registered  itself  in 
the  office  of  the  secretary  of  the  common- 
wealth under  the  provisions  of  the  act  22 
April  1874  (Brightly's  Purdon  937),  he 
most  be  held  cognizant  of  the  incapacity 
of  his  company  to  do  business,  and  as- 
sumiag  to  act  for  the  company  in  this 
state,  he  is  personally  liable  for  the  price 
of  goods  furnished  to  him  in  this  state 
npon  his  order  as  such  agent ;  and  his 
liability  is  not  limited  to  the  penalty 
prescribed  by  that  act.  Lasher  v.  Stimr 
»»,  145  P.  S.  30. 

136.  Where  the  directors  of  a  corpora- 
tion are  jointly  liable  for  its  debts  and 
one  of  them  dies  before  suit  brought,  his 
executor  cannot  be  sued  jointly  with  the 
survivor,  and  if  he  dies  after  suit  brought 
against  all  of  them,  it  is  optional  with 
the  plaintiffs  to  bring  in  his  adminis- 
trator or  to  proceed  against  the  survivors 
▼ithoat  doing  so.  Gitkers  v.  Clarke,  158 
P.  8. 616. 

137.  Where  the  act  of  incorporation 
provided  that  the  directors  should  be  per- 
sonally liable  for  its  debts  if  they  failed 
to  make  an  annual  statement  or  if  they 
made  a  false  statement,  and  they  delayed 
to  make  such  a  statement  for  three  years 
and  then  made  a  lumping  statement  in 
which  they  falsely  averred  that  the  com- 
pany was  solvent;  it  was  held,  that  an 
affidavit  of  defence  that  the  statement 
was  made  with  ordinary  care  and  pru- 
dence and  in  the  belief  that  the  association 
waa  solvent,  was  insufficient  to  prevent 
judgment.  Githers  v.  Clarke,  158  P.  S. 
616. 

Ua  Where  two  agricultural  societies 
•greed  to  hold  a  joint  fair  and  the  treas- 


urer of  one  society  sued  the  treasurer  of 
the  other  to  recover  half  the  net  proceeds 
of  the  same;  it  was  held  to  be  a  good 
affidavit  of  defence  that  there  had  never 
been  a  settlement  of  accoimts  between 
the  two  societies,  that  the  defendant  was 
not  a  party  to  the  contract,  and  that  he 
had  received  the  money  as  treasurer  of 
his  own  society  and  had  paid  it  out 
in  accordance  with  the  rules  of,  and  as 
directed  by,  that  society.  Pennsylvania 
State  Agricultural  Society  v.  Jermyn,  167 
P.  S.  369. 

139.  The  act  29  April  1874,  sec.  43 
(Brightly's  Purdon  1293),  permitting 
manufacturing  corporations  to  sell  com- 
modities not  maniifactured  by  the  cor- 
poration itself,  does  not  enable  one,  who 
has  sold  goods  to  such  a  corporation  for 
a  store,  to  recover  the  value  thereof 
from  the  directors,  on  the  ground  that 
their  action  in  maintaining  the  store  was 
ultra  vires,  and  that  in  voting  to  establish 
it  they  became,  as  to  the  store  business, 
a  partnership.  Smucker  v.  Duncan,  10 
C.  C.  430. 

140.  A  corporation  incorporated  for 
the  manufacture  and  sale  of  lumber  and 
the  purchasing  and  selling  of  mills,  lands, 
standing  timber,  logs  and  lumber  is  incor- 
porated for  a  general  manufacturing  busi- 
ness, and  is  covered  by  the  act  29  April 
1874,  sec.  2,  clause  18  (now  amended  by 
the  act  10  June  1893,  Brightly's  Purdon 
406).  That  act  does  not  repeal  sections 
41  and  42  of  the  act  18  July  1863 
(Brightly's  Purdon  2021),  providing  a 
method  of  proceeding  by  creditors  against 
such  a  corporation;  there  is  nothing  in 
those  sections  relating  to  the  remedy 
against  officers  of  a  corporation  for  an 
excess  of  indebtedness  over  the  capital 
stock  paid  in,  which  is  inconsistent  with 
the  provisions  of  the  act  1874,  but  a 
creditor's  bill  to  enforce  such  a  personal 
liability  is  premature  and  demurrable 
which  does  not  aver  that  the  plaintiff 
have  complied  with  the  provisions  of 
those  sections;  such  a  bill  should  also 
aver  the  insolvency  of  the  corporation 
or  a  demand  for  the  payment  of  the 
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debt  and  a  refusal  thereof  by  the  cor- 
poration. Wagner  v.  Corcoran,  2  Dist. 
Rep.  440. 

141.  Where  the  directors  of  a  trading 
company,  organized  under  the  act  18 
July  1863  (Brightly's  Purdon  2020), 
neglect  to  deposit  with  the  recorder  of 
deeds  annually  in  September  a  certificate 
under  oath,  stating  the  amount  of  capital 
stock  paid  in,  the  names  and  number  of 
shares  held  by  each  stockholder,  the 
amount  invested  in  real  estate  and  in 
personal  estate,  the  amount  of  property 
owned  and  debts  due  the  corporation 
the  first  day  of  the  previous  August, 
iand  the  amoimt  as  nearly  as  can  be 
ascertained  of  existing  demands,  such 
directors  become  liable  for  all  the  debts 
of  the  corporation  contracted  during  the 
continuance  of  such  neglect;  the  33d 
section  of  the  act  of  1863  (Brightly's 
Purdon  2020  n.)  is  not  repealed  by  the 
general  corporation  act  29  April  1874. 
Kurtz  V.   Wigton,  34  W.   N.  C.  219. 

142.  As  to  the  right  of  stockholders 
individually  to  sue  directors  and  officers 
for  mismanagement,  see  note  to  Davis 
y.  Gemmell,  17  Atlan.  266. 

(«)  Uabllity  of  a  corporation  for  the  acts 
of  its  officers. 

143.  An  offer  to  show  that  the  solicitor 
of  a  railroad  company  lessor  had  control  of 
its  legal  business,  is  not  sufficient  proof 
of  his  authority  to  accept  the  surrender 
of  a  lease.  Jamestown  &  Franklin  S.  It. 
Co.  V.  Egbert,  152  P.  S.  63. 

144.  De  /fltcfo  officers  of  a  corporation 
may  bind  the  corporation  in  all  matters 
within  the  scope  of  its  ordinary  business; 
where  directors  were  ousted  from  their 
office,  it  was  held,  that  the  corporation 
was  liable  on  contracts  made  by  them 
for  the  erection  of  a  building  for  a  fair, 
and  was  also  liable  for  the  premiums 
offered  to  exhibitors  thereat  Zearfoss 
V.  Farmers'  &  Mechaniaf  Institute  of  North- 
ampton County,  154  P.  S.  449. 

145.  Upon  a  bill  for  the  cancellation 
of   satisfaction  of   a  mortgage,  it  was 


Jield,  that  a  real  estate  title  company 
was  liable  for  the  loss  of  a  fund  re- 
ceived by  the  solicitor  of  the  company 
while  acting  within  the  apparent  scope 
of  his  duties  and  embezzled  by  him. 
Independent  Building  Jk  Loan  Ass'n  v. 
Beal  Estate  Title  Company,  156  P.  S.  181. 

146.  The  treasurer  of  a  corporation 
has  no  authority  to  sign  or  endorse  a 
promissory  note  in  the  name  of  the 
corporation  unless  expressly  authorized 
by  the  by-laws  or  by  the  directors  of 
stockholders:  a  note  signed  by  the 
treasurer  without  the  counter  signature 
of  the  president,  as  required  by  the  by- 
laws, is  not  binding  upon  the  company  if 
the  company  has  received  no  benefit 
from  the  note.  MiUward-Cliff  Cracker 
Company's  Estate,  161  P.  S.  167. 

147.  A  corporation  is  bound  by  the 
acts  of  its  board  of  directors  in  pur- 
chasing supplies  and  making  contracts 
although  such  acts  be  done  after  a  judg- 
ment of  ouster  against  the  board  but 
while  they  were  still  in  the  possession 
of  the  books  and  papers.  Richards  v. 
Farmer^  &  Meckanicif  Institute,  3  Nor- 
tham.  141. 

148.  A  corporation  is  bound  by  the 
action  of  its  directors  transacted  at  the 
time  of  its  annual  meeting,  of  which 
notice  was  given  in  the  usual  way,  al- 
though one  of  the  directors  was  out 
of  the  city  and  did  not  receive  notice. 
Mercantile  Library  Hall  Co.  v.  PUU^rgK 
Library  As^n,  42  P.  L.  J.  345. 

Vm.  stockholders. 

(o)   Stock  aubscriptions. 

149.  A  citizen  of  the  United  States, 
not  a  citizen  of  this  state  or  a  resident 
alien  friend,  may  become  a  stockholder 
in  an  agricultural  or  scientific  association 
incorporated  by  the  court.  So  he  may 
vote  his  shares  and  become  a  director. 
Comm'th  v.  DetwiUer,  131  P.  S.  614 ;  re- 
versing s.  0. 1  Northam.  267. 

150.  A  subscription  to  the  stock  of  a 
railroad  company  is  avoided  by  an  aban- 
donment of  the  road;  upon  evidence  of 
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abandomnent  the  question  should  be  sub- 
mitted to  the  jury.  Delaware  River  & 
Lancaster  Railroad  Co.  v.  Rowland,  9 
Atlan.  929. 

151.  A  subscription  to  capital  stock 
may  be  withdrawn  any  time  before  the 
organization  is  completed;  and  this, 
though  the  withdrawing  subscriber  had 
induced  others  to  sign.  Muncy  Traction 
Engine  Co.  v.  De  la  Gh-een,  13  Atlan.  747. 

152.  Upon  the  assignment  by  a  cor- 
poration for  the  benefit  of  creditors,  the 
statute  of  limitations  begins  to  run  upon 
a  subscription  to  the  stock  thereof,  from 
the  date  of  such  assignment;  not  from 
the  time  of  a  call.  FVanldin  Savings 
Bank  t.  Bridges,  8  Atlan.  611. 

153.  Upon  a  bill  charging  defendant 
with  owing  $4000  on  his  subscription  to 
stock,  he  was  properly  credited  with  the 
sum  of  $3000  which  the  books  credited 
Mm  with  on  "bond  account."  McCul- 
lough's  Appeal,  1  Mona.  700. 

154.  In  a  suit  upon  a  subscription  to 
stock  of  a  railroad  company,  it  is  a  suffi- 
cient affidavit  of  defence  that  the  road 
had  not  been  commenced  within  the  time 
limited  in  the  charter,  and  its  construc- 
tion had  been  abandoned.  Delaware  River 
&  Lancaster  Railroad  Co.  v.  Weaver,  7 
Lane.  363. 

155.  A  bill  in  equity  lies  against  a 
corporation  and  the  subscribers  to  its 
stock  by  its  creditors,  to  ascertain  the 
latter's  claim  and  for  a  receiver  to  collect 
tmpaid  stock  subscriptions  for  the  pay- 
ment thereof.  Bailey  v.  Pittsburgh  Coal 
R.  R.  Co.,  139  P.  S.  213. 

156.  In  an  action  to  enforce  payment 
of  a  subscription  for  the  stock  of  a  col- 
lection company,  an  affidavit  of  defence, 
that  the  defendant  subscribed  on  the  faith 
of  representations,  that  branch  offices 
would  be  established,  and  that  the  same 
were  not  established,  is  insufficient  to 
prevent  judgment.  GuaraTitee  Company 
V.  Mayer,  141  P.  S.  611. 

157.  Where  the  defendant  subscribed 
to  the  stock  of  a  proposed  corporation 
"  for  the  purpose  of  erecting  a  manufac- 
tory in  the  borough  of  Auburn,"  and  the 


company  erected  its  plant  not  in  said 
borough  but  in  an  adjoining  township; 
it  was  hdd,  that  the  subscription  was  not 
enforceable.  Auburn  Bolt  &  Ntit  Works 
V.  Shultz,  143  P.  S.  256. 

15a  In  an  action  against  a  stockholder 
to  recover  assessments  on  stock  made 
while  he  was  a  director,  the  defendant  is 
estopped  from  setting  up  want  of  notice 
of  the  assessments.  Spellier  Electric  Time 
Co.  V.  Geiger,  147  P.  S.  399. 

159.  In  an  action  for  stock  assess- 
ments, where  the  defence  is  made,  that 
notice  of  the  assessments  was  not  pub- 
lished in  accordance  with  the  statutes  of 
the  state  in  which  the  plaintiff  was  in- 
corporated, the  defendant  must  annex 
to  his  affidavit  of  defence  copies  of  the 
statutes  relied  upon.  Spellier  Electric 
Time  Co.  v.  Geiger,  147  P.  S.  399. 

160.  In  a  suit  upon  a  subscription  for 
stock,  where  the  subscription  paper  re- 
cites that  sixty-five  hundred  shares  are 
to  be  issued,  it  is  a  good  defence  that 
only  a  part  of  the  said  sixty-five  hundred 
shares  had  been  subscribed  for  in  cash. 
Spellier  Electric  Time  Co.  v.  Leedom,  149 
P.  S.  186. 

161.  Where  a  person  induces  others 
to  subscribe  for  stock  and  guarantees  that 
if  they  do  not  want  it  and  cannot  pay 
their  subscription,  he  will  take  it  off 
their  hands,  he  is  responsible  to  them 
for  whatever  loss  they  sustain  by  reason 
of  his  subsequent  failure  to  comply  with 
his  agreement,  and  the  measure  of  dam- 
ages is  the  difference  between  what  they 
were  obliged  to  pay  for  the  stock  and 
what  they  subsequently  sold  it  for. 
Herd  v.  Thompson,  149  P.  S.  434. 

162.  Upon  a  creditor's  bill  to  enforce 
payment  of  unpaid  subscriptions,  where 
other  creditors  subsequently  intervene, 
the  court  may  compel  the  intervening 
creditors  to  contribute  to  the  expenses 
already  incurred  in  raising  the  fund  on 
which  they  seek  to  come,  but  will  not 
exclude  them  from  all  participation  in 
the  fund  until  the  original  complainants 
in  the  bill  have  been  paid  in  full.  John^ 
ston  V.  MarMe  Paper  Co.,  163  P.  S.  189. 
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163.  Where  a  person  subscribes  him- 
eelf  for  the  stock  of  a  corporation,  and 
places  the  subscription  in  the  name  of 
his  wife  in  order  to  avoid  responsibility, 
he  cannot  avoid  his  responsibility  for  the 
subscription.  Skidds  v.  Casey,  166  P.  S. 
263. 

164.  Where  a  person  has  been  induced 
by  the  misrepresentations  of  the  officers  of 
a  corporation  to  subscribe  to  its  stock,  he 
may  rescind  the  contract  and  sue  in  deceit 
the  corporation  and  its  officers  for  the 
amount  paid  for  the  stock.  Lare  v.  West- 
moreland Specialty  Co.,  155  P.  S.  33. 

165.  One  who  seeks  to  rescind  a  con- 
tract on  the  ground  of  fraud  should  act 
promptly;  in  an  action  on  a  promissory 
note  given  in  payment  of  a  subscription 
to  the  stock  of  a  bank  alleged  to  have 
been  obtained  by  fraud,  where  it  appeared, 
that  prior  to  the  failure  of  the  bank  and 
the  institution  of  the  suit  the  defendant 
took  no  steps  to  rescind  the  contract,  but, 
on  the  contrary,  indicated  his  willingness 
to  join  with  other  stockholders  in  their 
efforts  to  reorganize  the  bank ;  it  was  held, 
that  he  was  liable  for  the  amount  of  the 
note.    Howard  v.  Turner,  155  P.  S.  349. 

166.  Where  the  plaintiff  brought  suit 
against  the  promoter  of  a  corporation  and 
sought  to  rescind  the  contract  for  sub- 
scriptions, and  it  appeared  that  the  plain- 
tiff had  directed  the  defendant  to  sell  the 
stock  at  a  certain  price,  and  that  the  plain- 
tiff had  also  given  a  proxy  to  vote  his 
stock,  and  that  he  had  attended  and  par- 
ticipated in  the  business  of  a  stockholders' 
meeting ;  it  was  held,  that  such  acts  were 
prima  facie  acts  of  ownership  inconsistent 
with  the  demand  for  rescission,  and  that 
the  jury  might  infer  from  them  an  acqui- 
escence in  the  defendant's  refusal  and  an 
abandonment  or  waiver  of  such  demand. 
Jessop  V.  Ivory,  158  P.  S.  71. 

167.  In  an  action  by  a  foreign  corpora- 
tion to  recover  a  subscription  to  its  stock, 
it  is  not  a  sufficient  affidavit  of  defence 
that  the  plaintiff  is  a  corporation  of 
another  state,  and  that  it  is  attempting  to 
carry  on  business  in  this  state  without 
having  filed  a  statement  in  the  office  of 


the  secretary  of  the  commonwealth  as 
required  by  the  act  9  June  1881  (Bright- 
ly's  Pardon  937);  the  defendant  may 
have  purchased  his  stock  in  the  other 
state.  SigrM  Iron  Co.  v.  Vaiidervort,  164 
P.  S.  572. 

16a  In  an  action  by  a  railroad  com- 
pany to  enforce  a  subscription  to  its 
stock,  it  is  no  defence  that  the  defendant 
was  induced,  by  the  misrepresentations 
of  a  co-subscriber,  to  sign  his  name  to  the 
articles  of  association  without  reading 
them  for  himself.  Path  VaUey  B.  B.  Co. 
V.  Brinley,  16  C.  C.  339. 

169.  Where  the  members  of  an  unin- 
corporated oil  company  organized  a  corpo- 
ration and  contributed  their  property  at 
a  valuation  of  five  hundred  thousand  dol- 
lars, retaining  one  hundred  and  seventy- 
five  thousand  dollars  of  the  stock  them- 
selves and  selling  the  other  stock  for 
working  capital,  and  it  appeared  that 
there  was  no  over-valuation  of  the  prop- 
erty and  no  fraud  or  concealment  in- 
tended; it  was  held,  that  the  property 
contributed  constituted  a  full  payment 
for  the  stock  issued  to  the  members  of 
the  original  company.  American  Tube 
and  Iron  Co.  v.  Baden  Oas  Co.,  166  P.  S. 
489;  reversing  s.  c.  41  P.  L.  J.  25, 173. 

170.  Where  a  person  subscribes  to  the 
unissued  stock  of  a  corporation  and  such 
a  subscription  is  accepted  by  the  corpora- 
tion and  recognized  by  the  stockholders 
and  directors,  the  latter  are  estopped 
from  asserting  that  the  subscription  is 
invalid  because  not  made  in  writing  and 
in  the  prescribed  form ;  in  such  a  case  a 
stockholder  has  no  remedy  in  equity  to 
compel  the  issue  6f  any  portion  of  such 
stock  to  himself  or  to  have  the  subscrip- 
tion declared  invalid;  if  injured,  his 
remedy  is  at  law  for  damages.  Shellen- 
berger  v.  Patterson,  168  P.  S.  30. 

(fr)  Rights  of  stockholders. 

171.  A  withdrawing  stockholder  of  a 
corporation  cannot  maintain  assumpsit  to 
recover  the  value  of  his  stock,  where  the 
corporation  has  incurred  losses  prior  to 
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the  notice  of  withdrawal.  White  y.  Phila- 
delphia Industrial  Co-operative  Society,  26 
W.  N.  C.  202. 

172.  A  corporation  will  not  be  com- 
pelled by  mandamus  to  furnish  a  stock- 
holder with  a  list  of  the  stockholders  for 
the  mere  purpose  of  soliciting  other  stock- 
holders to  join  him  in  litigation  against 
the  company.  Comm'th  v.  Empire  Pass. 
BaOway  Co.,  134  P.  S.  237;  s.  c.  26 
W.  N.  C.  26. 

173.  If  a  stockholder  or  a  creditor 
brings  a  suit  in  equity,  the  bill  must 
show  his  right  to  maintain  the  suit;  such 
a  defect  can  be  taken  advantage  of  on 
exceptions  to  the  master's  report.  HoUon 
V.  Newcastle  Railway  Co.,  138  P.  S.  Ill ; 
affirming  s.  c.  8  C.  C.  430. 

174.  Upon  the  reorganization  of  a 
corporation  it  may  provide  that  its  shares 
may  be  issued  to  the  old  stockholders  in 
due  proportion,  but  that  no  stockholder 
shall  receive  his  new  stock  until  his  debt 
be  paid,  and  that  the  corporation  may 
apply  his  stock  to  the  debt  at  par,  and 
issue  the  balance.  Reading  Trust  Co.  v. 
Beading  Iron  Worlcs,  137  P.  S.  282;  s.  c. 
27  W.  N.  C.  91.  See  Reading  Iron  Works' 
Estate,  149  P.  S.  182. 

175.  The  stock  of  the  stockholder  be- 
ing pledged  to  the  corporation  for  his 
indebtedness,  the  statute  of  limitations 
does  not  destroy  the  company's  lien. 
Ibid. 

176.  If  practically  all  the  stockholders 
of  a  corporation  agree  to  contribute  to  a 
guarantee  fund  for  the  payment  of  the 
debts  of  the  corporation,  the  surplus  to 
be  di\'ided  among  the  stockholders,  one 
who  has  complied  with  his  portion  of  the 
agreement  is  entitled  to  an  account  of 
said  guarantee  fund  from  the  others; 
and  this,  though  the  franchises  and  prop- 
erty of  the  corporation  have  been  since 
sold  under  its  mortgage.  Huston's  Ap- 
peal, 127  P.  S.  620 ;  reversing  Huston  v. 
Clark,  45  L.  I.  236. 

177.  Minority  stockholders  cannot  com- 
plain of  an  issue  of  mortgage  bonds  for  an 
adequate  consideration  to  a  holder  of  a 
majority  of   the   stock  and  with  great 


benefit  to  the  corporation;  and  this, 
though  the  issuance  was  procured  by  the 
majority  stockholder  for  the  purpose  of 
raising  money  for  himself  and  was  actually 
so  used.  Qloninger  v.  Pittsburgh  &  Con- 
nellsville  R.  R.  Co.,  139  P.  S.  13. 

17a  Where  a  testator  gave  forty-eight 
thousand  dollars  of  the  loan  of  a  canal 
company  to  trustees  to  pay  the  income  to 
a  legatee  for  life,  and  it  appeared  that 
forty-eight  bonds  were  in  a  private  box 
in  the  office  of  the  trustee,  and  when  the 
box  was  opened  it  was  found  that  five 
had  been  registered  nearly  twenty-one 
years  before  in  the  name  of  the  husband 
of  a  legatee,  who  had  never  claimed  them 
nor  caused  them  to  be  registered  in  his 
own  name,  but  it  appeared  that  the  bonds 
had  been  continuously  in  the  possession 
of  the  testator  for  nearly  thirty-one  years 
before  his  death;  it  was  held,  that  the 
evidence  of  the  testator's  ownership  was 
sufficient  to  overcome  the  presumption 
arising  from  the  fact  of  their  registration 
in  the  name  of  another  person.  Cum- 
mingifs  Estate,  163  P.  S.  397;  reversing 
8.  0. 12  C.  C.  45. 

179.  A  stockholder  of  a  mining  corpo- 
ration who  has  filed  a  bill  to  enjoin  a 
lease  of  the  company's  land,  may  make 
a  valid  contract  with  the  lessee  by  which, 
in  consideration  of  his  discontinuing  his 
suit,  he  is  to  receive  from  the  lessee  a 
bonus  for  every  ton  of  coal  mined  by  the 
lessee,  and  his  right  to  receive  such 
bonus  will  not  be  affected  by  the  fact 
that  he  becomes  a  director,  where  the 
circumstances  remain  the  same.  Where, 
however,  such  a  stockholder  became  a 
director  and  subsequently,  without  reveal- 
ing the  secret  agreement,  advised  a  re- 
duction of  the  royalty  payable  under 
the  lease,  which  reduction  was  made ;  it 
was  held,  that  he  was  bound  to  account 
to  the  company  for  the  profit  made  by 
him  by  reason  of  such  reduction.  Bird 
Coal  &  Iron  Co.  v.  Humes,  157  P.  S.  278. 

lao.  The  act  26  April  1855  (Brightly's 
Purdon  805),  forbidding  foreign  corpora- 
tions from  holding  real  estate  in  this 
state,  does  not  prohibit  them  from  hold- 
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ing  the  stock  of  Pennsylvania  corporar 
tions  holding  real  estate ;  a  New  Jersey 
corporation  having  authority  to  operate  a 
street  railway  and  electric  light  plant  may 
acquire  the  majority  of  the  stock  of  Penn- 
sylvania companies  chartered  for  similar 
purposes.      Wldte  v.  Ryan,  15  C.  C.  170. 

181.  A  stockholder  or  officer  of  a  cor- 
poration is  not  forbidden  to  advance 
money  to  his  company  if  the  contract  be 
not  tainted  with  fraud ;  where  such  an 
advancement  is  made  in  good  faith,  he 
will  not  be  restrained  in  the  collection  of 
his  claim  by  the  appointment  of  a  re- 
ceiver where  the  bill  does  not  allege 
insolvency  nor  ask  for  a  dissolution. 
Griffen  v.  Burden,  10  Montg.  184. 

(c)   Indlvldaal  liability  of  stockholders. 

182.  Where  a  corporation  was  chartered 
for  the  purpose  of  manufacturing  boots 
and  shoes,  and  it  engaged  only  in  the 
business  of  buying  boots  and  shoes,  it 
was  not  decided  whether  such  fact  would 
render  the  officers  and  stockholders  liable 
as  partners.  Provty  v.  ProtUy  and  Barr 
Boot  &  Shoe  Co.,  155  P.  S.  112. 

183.  A  failure  to  record  the  cei*tificate 
of  incorporation  "in  the  office  for  the 
recording  of  deeds  in  and  for  the  county 
where  the  chief  operations  are  to  be  car- 
ried on,"  as  required  by  the  act  29  April 
1874  (Brightly's  Purdon  408),  will  render 
the  incorporators  personally  liable  to 
persons  who  deal  with  them  without 
knowledge  of  the  incorporation ;  in  such 
a  case  the  mere  acceptance  of  a  note 
from  the  incorporators  in  the  corporate 
name  after  the  party  dealing  with  them 
has  performed  his  part  of  the  contract, 
will  not  operate  by  way  of  estoppel. 
Ouckert  v.  Hacke,  169  P.  S.  303. 

184.  A  failure  to  record  the  charter  of 
a  corporation  previous  to  beginning  busi- 
ness does  not  render  the  stockholders 
personally  liable  for  a  debt  incurred  to 
one  who  is  no  way  misled  by  the  omis- 
sion but  dealt  Mrith  the  corporation  as 
such.     Pierce  v.  Hacke,  40  P.  L.  J.  8. 

185.  In  an  action  t^inst  a  stockholder 
of  a  Kansas  corporation  to  recover  an 


amount  equal  to  the  par  value  of  his 
stock  for  a  debt  of  the  corporation  as 
provided  by  the  constitution  of  that 
state ;  it  is  no  defence  that  prior  to  the 
giving  of  the  notes  to  the  plaintiff,  the 
corporation  had  ceased  to  be  a  corpora- 
tion of  that  state.  Sykes  v.  Anderaon,  14 
C.  C.  329. 

186.  Where  a  stockholder  was  sued  by 
a  corporation  upon  an  obligation  for  the 
payment  of  money  and  he  set  up  a  de- 
fence that  he  entered  into  the  obligation 
in  order  to  procure  money  to  buy  the 
stock  of  the  corporation  which  he  pledged 
with  it  as  collateral  security,  and  that  he 
was  induced  to  enter  into  the  transaction 
by  f alse^  statements  of  the  officers,  it  was 
?ield,  that  a  writ  of  mandamus  would  not 
lie  to  enable  the  defendant  to  examine 
the  books  of  the  corporation,  he  not  ap- 
plying for  the  writ  in  aid  of  his  rights 
as  a  stockholder,  but  simply  as  a  debt(» 
who,  by  means  of  his  position  as  a  stock- 
holder, was  endeavoring  to  extract  mate- 
rial for  a  defence.  Investment  Co.  of 
Philadelphia  v.  Eldridge,  2  Dist  Bep. 
394. 

(d)  Dividends. 

187.  Where  stock  is  held  as  collateral 
and  stands  in  the  name  of  the  pledgee,  he 
is  entitled  to  the  dividends,  and  where 
such  dividends  have  been  paid  to  the 
pledgor,  the  pledgee  may  sue  the  com- 
pany for  the  amount  thereof.  Boyd  v. 
Conahohocken  Worsted  MUls,  149  P.  S. 
363;  affirming  s.  c.  7  Montg.  209. 

18a  The  directors  have  the  discretion- 
ary power  to  determine  the  circumstances 
under  which  they  will  or  may  declare 
dividends,  and  they  will  not  be  compelled 
to  declare  a  dividend  on  preferred  stock 
where  their  discretion  has  been  properly 
exercised.  McLean  v.  Pittsburgh  Plate 
Glass  Co.,  159  P.  S.  112. 

IX.  Transfers  of  stock. 

189.  In  the  traverse  of  an  escheat  it 
was  held,  that  the  fact  that  five  months 
before  his  death  the  decedent  gave  to  de- 
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fendant  a  box  containing  a  $1000  regis- 
tered bond  and  certain  railroad  stock,  say- 
ing "take  this  and  keep  it  for  yourself," 
and  added  that  she  must  not  open  it  until 
after  his  death,  established  a  gift  inter 
rims  of  the  bond  and  stock.  Comm'th  v. 
Cnmpton,  137  P.  S.  138 ;  s.  o.  26  W.  N.  C. 
475;  46  L.  1. 190. 

190.  One  who  gives  time  to  an  insolvent 
debtor,  in  consideration  of  the  transfer  of 
stock  as  collateral,  takes  no  more  than  the 
debtor  owned  and  can  honorably  transfer ; 
he  is  not  a  purchaser  for  value.  Lin- 
fuir^a  Appeal,  3  Atlan.  840. 

191.  "Where  money  was  borrowed  on  a 
collateral  note  with  an  agreement  that  on 
the  non-payment  of  the  note  the  payee 
iras  to  transfer  the  certificate  of  stock, 
pot  up  as  collateral,  to  himself  as  his  own 
property  and  in  payment  of  the  note ;  the 
non-payment  of  the  note  and  receipt 
of  dividends  by  the  payee  was  not  such 
a  transfer  as  would  cancel  the  note.  Full- 
erton  v.  MoMey,  15  Atlan.  856. 

198.  A  pledgor  of  fraudulent  stock, 
who  himself  has  no  claim  for  indemnificsp 
tion,  cannot  recover  from  his  pledgee  for 
value,  any  part  of  what  the  latter  has  re- 
ceived from  the  corporation  by  way  of 
indemnity ;  and  this,  though  such  indem- 
nity may  have  consisted  of  genuine  shares 
which  increased  in  value  exceeding  the 
debt  of  the  pledgor  to  the  pledgee.  Kia- 
taioek-s  Appeal,  127  T.  S.  601. 

193.  Where  a  purchaser  of  stock  was 
to  pay  for  it  out  of  "  dividends,"  it  was  hdd 
that  thotj^h  no  dividends  or  profits  were 
declared,  the  purchaser  was  liable  for  a 
dividend  of  the  assets  he  received  on  dis- 
sohrtion.     Cozad  v.  McKee,  130  P.  S.  406. 

194.  A  vendee  of  stock  having  agreed 
Tith  his  vendor  to  pay  all  liabilities 
thereon,  and  being  notified  by  his  vendor 
of  an  assessment,  and  giving  no  instruc- 
tions to  resist  payment,  cannot  set  up 
the  statute  of  limitations  in  a  suit  by 
Hts  vendor,  who  has  paid  the  assessment 
BaHy  V.  Shroyer,  1  Atlan.  717. 

195.  Upon  the  pledge  of  shares  of 
stock  for  a  single  particular  indebtedness, 
vith  power  to  sell  and  apply,  equity  has 


no  jurisdiction  to  compel  a  re-transfer 
and  account.  The  pledgor  has  a  complete 
remedy  at  law.  Boland  v.  Lancaster 
County  Nat.  Bank,  135  P.  S.  698. 

196.  Where  stock  is  wrongfully  trans- 
ferred under  a  forged  power  of  attorney, 
the  measure  of  damages  in  an  action 
against  the  company  is  the  market  price 
of  the  stock  at  the  time  of  the  transfer. 
Pennsylvania  Company  for  Insurance  on 
Lives  &  Chanting  Annuities  v.  Philadel- 
phia,  Oermantoum  &  Norristoum  B.  R.  Co., 
163  P.  S.  160 ;  affirming  s.  c.  11  C.  C.  482. 

197.  Where  an  owner  of  stock  has, 
by  a  power  of  attorney,  signed  in  blank, 
conferred  upon  another  all  the  indicia 
of  ownership,  he  is  estopped  from  as- 
serting his  title  to  the  stock  as  against 
a  third  person  who  has,  in  good  faith, 
purchased  it  for  value  from  the  apparent 
owner;  but  this  rule  does  not  obtain 
where  there  are  circumstances  to  put 
the  purchaser  on  inquiry.  Myman  v. 
Oerlach,  153  P.  S.  197. 

19a  Prior  to  the  act  3  June  1887,  a 
married  woman  could  not  transfer  stock 
without  the  consent  of  her  husband,  but 
such  consent  might  be  shown  by  the 
fact  that  he  filled  in  the  blanks  in  the 
transfer  and  power  of  attorney  in  his 
own  handwriting  and  signed  the  same 
as  a  witness  to  his  wife's  signature. 
Souder  v.  Columbia  Nai.  Bank,  166  P. 
S.  374;  affirming  s.  c.  10  Lane.  217. 

199.  A  corporation  is  not  liable  in 
damages  for  refusing  to  transfer  stock 
held  in  the  name  of  a  decedent,  where 
the  right  of  the  executors  to  sell  the 
stock  is  doubtful  or  where  the  executors 
have  impeached  their  own  title  to  make 
the  transfer.  Livexey  v.  Northern  Pacific 
R.  R.  Co.,  167  P.  S.  75. 

200.  A  bill  in  equity  does  not  lie  to 
compel  the  reconveyance  of  shares  of 
stock  sold  to  the  defendant  under  fraud- 
ulent representations  made  by  him  where 
the  relief  sought  is  merely  compensation 
in  damages;  in  such  a  case  there  is  an 
adequate  remedy  at  law.  Edelman  v. 
Latshaw,  159  P.  S.  644;  affirming  s.  o. 
9  Montg.  83. 
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201.  An  agreement  among  stockholders 
not  to  sell  or  transfer  their  stock  without 
the  unanimous  consent  of  all  the  persons 
signing  the  agreement  is  a  restraint  upon 
alienation  and  void  as  against  public  pol- 
icy.    White  V.  Ryan,  16  C.  C.  170. 

202.  Stockholders  of  a  corporation  will 
not  be  enjoined  at  the  suit  of  other 
stockholders  from  selling  or  assigning 
their  stock  to  a  foreign  corporation 
having  the  right  to  do  business  in  this 
state.     WhUe  v.  Byan,  16  C.  C.  170. 

203.  Equity  will  compel  the  specific 
performance  of  a  contract  for  the  sale 
of  stock  in  a  railway  company  or  other 
business  corporation  when  it  appears  that 
the  remedy  at  law  is  inadequate  or  dam- 
ages impracticable.  Norristown  Traction 
Co.  V.  Slinghiff,  7  Montg.  83. 

204.  Where  a  bill  is  pending  between 
one  claiming  to  have  transferred  to  him 
certain  shares  of  stock  in  a  corporation, 
and  the  individual  owners  thereof  and 
the  plaintiff  has  made  out  a  prima  facie 
case,  the  directors  of  the  company  will 
be  restrained  from  using  its  funds  to  de- 
fend the  suit  where  the  company  as  a 
corporation  are  in  no  way  interested  in 
the  proceeding.  Norristown  Traction  Co. 
Y.  Shannon,  7  Montg.  86. 

205.  Where  certain  stock  of  a  corpo- 
ration was  in  the  name  of  an  agent,  who 
offered  to  assign  the  same  as  collateral 
for  certain  bonds,  which  were  to  be  issued 
in  accordance  with  a  contract  of  sale 
for  the  stock  of  another  corporation;  it 
was  held,  in  a  proceeding  to  compel  the 
consummation  of  the  alleged  sale,  that 
the  agent  would  be  compelled  to  disclose 
his  agency  as  to  the  ownership  of  the 
stock,  or  that  the  shares  so  held  would 
be  excluded  in  making  up  a  sufficient 
number  of  shares  to  comply  with  the 
agreement.  Norristown  Traction  Co.  v. 
Slingluff,  7  Montg.  126. 

206.  Where  the  owner  of  stocks  signs 
a  blank  power  of  attorney  to  transfer 
and  delivers  them  to  another  party  who 
pledges  them  as  collateral  security  for 
the  payment  of  a  note  of  the  owner 
drawn  to  the  order  of  the  pledgor,  the 


pledgee  being  an  innocent  holder  takes 
title  and  may  retain  the  stocks  until 
debt  of  the  pledgor  is  paid;  and  this, 
although  it  subsequently  appear  that 
the  name  of  the  owner  of  the  stocks  to 
the  note  is  a  forgery.  Herd  v.  Pitt^urgh 
Nat.  Bank  of  Commerce,  42  P.  L.  J.  298. 
207.  A  power  of  attorney  to  transfer 
stock  which  has  been  sold  is  a  power 
coupled  with  an  interest,  and  is  valid 
after  the  death  of  the  principal.  Fisher 
V.  New  York  &  Middle  Cod,  Field  R.  B. 
&  Coal  Co.,  31  W.  N.  C.  502. 

X.  Corporate  elections. 

20a  In  a  corporate  election,  votes  can- 
not be  added  to  a  ballot  so  as  to  change 
the  result  after  the  ballot  has  been  closed, 
coimted  and  announced.  Forsyth  v.  Brown, 
13C.  C.  576;  33  W.  N.  C.  72. 

209.  A  mandamus  will  issue  at  the 
relation  of  a  stockholder  of  a  corpora- 
tion requiring  the  corporation  to  permit* 
the  relator  to  take  a  copy  of  the  stock- 
list  for  the  purpose  of  consulting  with 
and  obtaining  proxies  from  other  stock- 
holders to  be  used  at  a  coming  corporate 
election;  such  a  purpose  is  perfectly 
legal.  In  such  a  case,  it  is  not  neces- 
sary to  make  the  receivers  of  the  cor- 
poration parties  to  the  proceedings. 
Comm'th  v.  Philadelphia  &  Beading  R.  B. 
Co.,  3  Dist.  Rep.  116. 

210.  Where  the  by-laws  provided  that 
the  annual  election  should  either  be  upon 
sixty  days'  notice  when  a  majority  must 
be  represented  to  constitute  a  quorum, 
or  that  such  election  might  be  held 
without  such  notice,  provided  three- 
fourths  of  the  stockholders  be  repre- 
sented at  the  meeting;  it  was  lield, 
that  directors  elected  at  a  meeting  of 
which  sixty  days'  notice  had  not  been 
given  and  at  which  three-fourths  of  the 
stockholders  were  not  represented,  had 
no  power  to  act  or  to  bind  the  corpora- 
tion in  any  way.  Brown  v.  Electric  Min- 
ing Machine  Co.,  39  P.  L.  J.  343. 

211.  Where  a  church  charter  contains 
nothing  as  to  the  mode  of  conducting  an 
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election  of  trustees  and  there  are  no 
by-laws  on  the  subject,  the  matter  will 
be  regulated  by  former  usage  and  prac- 
tice.   Seventh  Day  Baptists,  4  York  29. 

212.  A  bill  in  equity  does  not  lie  to 
compel  the  surrender  of  the  property 
of  a  corporation  where  it  appears  that 
the  real  question  in  controversy  is  the 
validity  of  the  election  of  the  defendants 
as  officers  of  the  corporation;  in  such  a 
case  quo  warranto  is  the  appropriate 
remedy.  Bedford  Springs  Co.  v.  McMeen, 
161  P.  S.  639. 

213.  If  the  charter  provides  for  an  an- 
nual election  of  officers,  the  court  will 
order  an  election  upon  the  application  of 
a  stockholder,  and  will  appoint  a  master 
to  conduct  it.  Anderson  v.  Eltonhead,  26 
W.  N.  C.  95. 

214.  Under  sec.  13  of  the  act  16  June 
1836  (Brightly's  Purdon  775)  a  court  of 
equity  has  power  to  supervise  and  control 
the  election  of  directors  of  a  corporation ; 
whenever  it  is  made  to  appear  that  by 
means  of  fraud,  violence  or  other  unlaw- 
ful conduct  on  the  part  of  the  corporators, 
a  fair  and  honest  election  cannot  be  had, 
the  court  may  appoint  a  master  pro  hoc 
vice  in  any  particular  case.  Tunis  v. 
MestonvUle,  Mantua  &  Fairmount  Pass. 
By.  Co.,  149  P.  S.  70;  affirming  s.  c.  11 
C.  C.  460,  462. 

215.  Where  stock  has  been  pledged 
with  no  agreement  as  to  the  voting 
power,  the  case  must  be  decided  in  ac- 
cordance with  the  common  law,  and  the 
judges  of  election  cannot,  under  the  act 
7  May  1889,  P.  L.  102,  summarily  deter- 
mine such  question.  Comm'th  v.  Dalzell, 
152  P.  S.  217 ;  reversing  s.  c.  40  P.  L.  J. 
69.  But  see  the  act  26  May  1893 
(Brightly's  Purdon  416).  See  also 
Comm'th  v.  Patterson,  158  P.  S.  476. 

216.  Under  the  act  16  June  1836 
(Brightly's  Purdon  776)  a  court  of  equity 
will  supervise  and  control  corporate  elec- 
tions where  it  is  shown  in  advance  that 
by  reason  of  fraud,  violence  or  other  un- 
lawful means  a  fair  and  honest  election 
cannot  be  had ;  but  such  power  will  not 
be  exercised  to  set  aside  an  election  regu- 


larly held,  and  where  such  an  election 
is  held  at  the  proper  place  and  the  ap- 
pointed time  and  the  meeting  is  regular, 
quiet  and  orderly,  the  only  way  to  test 
its  validity  is  by  writ  of  quo  warranto 
as  provided  by  the  act  14  June  1836 
(Brightly's  Purdon  1773).  Jenkins  v. 
Baxter,  160  P.  S.  199. 

217.  Where  no  other  means  is  provided 
for  filling  vacancies  in  a  board  of  direc- 
tors of  a  corporation,  a  court  of  equity  has 
jurisdiction  to  order  an  election  to  fill 
such  vacancies.  Forsyth  v.  Brown,  13  C. 
C.  576;  8.  c.  33  W.  N.  C.  72. 

2ia  A  corporate  election  will  not  be 
postponed  by  the  court  for  inadequate 
reasons,  neither  will  the  court  appoint  a 
master  to  conduct  the  election  where 
there  is  no  necessity  for  it.  Comm'th  v. 
Philadelphia  &  Beading  B.  B.  Co.,  3  Dist 
Rep.  115. 

219.  Where  capable  and  reputable  men 
had  been  appointed  to  conduct  a  corpo- 
rate election,  the  court  refused  to  appoint 
a  master  to  conduct  such  election  where 
no  sufficient  reasons  appeared  in  the  peti- 
tion. Dick  V.  Lehigh  Valley  B.  B.  Co.,  4 
Dist.  Rep.  66. 

220.  If  shares  of  stock  be  pledged  as 
collateral,  the  right  to  vote  the  same  may 
be  determined  by  agreement  between  the 
debtor  and  creditor,  so  they  may  appoint 
a  third  person  to  hold  the  certificate  and 
vote  the  stock.  Shelmerdine  v.  Welsh,  47 
L.  I.  26. 

221.  If  a  corporation  have  by  its  char- 
ter the  right  to  regulate  the  conduct  of 
its  elections,  a  by-law,  authorizing  voting 
by  proxy,  giving  a  vote  for  each  share  of 
stock,  is  valid.  Comm'th  v.  Detwiller,  131 
P.  8.  614;  8.  c.  1  Northam.  257. 

222.  At  a  corporate  election  each  vote 
must  be  cast  either  in  person  or  by  proxy, 
and  where  stock  is  held  by  executors, 
who  differ  as  to  how  it  should  be  voted,  it 
cannot  be  voted  at  all.  Where  a  testator 
directed  that  certain  stock  should  be 
voted  as  his  son  should  direct  and  ap- 
point, and  that  his  executors  should  give 
a  proxy  to  vote  said  stock  as  the  son 
might  desire  to  vote  it,  and  the  son  was 
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one  of  the  executors,  it  was  held,  that  not 
having  received  such  a  proxy,  the  son 
could  not  vote  the  stock  in  the  face  of  a 
dissent  by  his  co-executor;  whether  or 
not  he  could  compel  the  latter  to  give 
him  such  a  proxy  was  not  decided.  2V 
nis  V.  Hestonville,  Manttia  &  Fairmount 
Pass.  By.  Co.,  149  P.  S.  70 ;  afllrming  s.  c. 
11  C.  0.  450,  451.  The  orphans'  court 
subsequently  compelled  the  co-trustees  to 
give  the  son  the  proxy  and  such  decree 
was  sustained  by  a  divided  court.  Laff- 
erty's  Estate,  154  P.  S.  530 ;  afiirming  s.  c. 
2  Dist.  Rep.  215. 

223.  Where  a  stockholder  in  a  corpora- 
tion entered  into  a  contract  of  present 
sale  of  the  stock  and  delivered  it  in  es- 
crow until  the  vendee  should  comply 
with  the  terms  of  the  sale,  and  agreed 
that  in  the  meantime  the  right  to  vote 
the  stock  should  be  in  the  vendee ;  it  was 
held,  that  the  vendor  could  not  vote  the 
stock.  Comm'th  v.  Patterson,  158  P.  S. 
476. 

224.  Where  a  subscription  to  stock  is 
not  in  writing  and  is  made  for  the  pur- 
pose of  creating  an  amount  of  stock 
sufficient  to  equal  a  proposed  mortgage, 
but  is  not  accepted  by  the  treasurer  of 
the  company,  and  such  subscription  has 
not  been  paid  in  whole  or  in  part,  the 
stock  so  subscribed  cannot  be  voted  at  a 
corporate  meeting.  Comm'th  v.  Patterson, 
158  P.  S.  476. 

225.  A  proxy  may  vote  at  a  corporate 
election,  upon  a  motion  to  take  a  ballot  or 
to  adjourn.  Forsyth  v.  Brown,  13  C.  0. 
676;  s.  c.  33W.  k  C.  72. 

226.  Where  a  by-law  of  a  hospital  pro- 
vided that  any  one  contributing  fifty  dol- 
lars to  the  permanent  fund  should  be 
entitled  to  one  vote  at  any  election  for 
directors  and  one  vote  for  each  additional 
fifty  dollars ;  it  was  held,  that  such  right 
was  a  personal  one  which  ceased  at  the 
death  of  the  contributor,  and  did  not  vest 
in  his  executor  simply  because  he  handed 
over  money  to  the  hospital  which  the 
testator  had  given  to  it.  Comm'th  v. 
Park,  14  C.  C.  481. 

227.  Where  the  charter  of  a  corpora- 


tion provided  that  salaried  officers  should 
not  be  elected  directors,  the  fact  that 
after  the  act  20  May  1891  (Brightly's 
Purdon  415)  salaried  officers  were  elected 
directors,  was  hdd  not  to  make  the  cor- 
poration subject  to  the  provisions  of  the 
constitution  of  1874  relative  to  cumula- 
tive voting.  Comm'th  v.  Butterworth,  160 
P.  S.  56. 

22&  Where  cumulative  voting  is  per- 
mitted, and  in  counting  the  vote  a  tie  is 
found  before  the  full  board  is  made  up,  so 
that  the  remaining  places  in  the  board 
cannot  be  filled  without  rejecting  one  or 
more  of  the  candidates  who  are  in  the 
tie,  only  such  candidates  are  elected  on 
that  ballot  as  received  each  more  votes 
than  any  candidate  in  the  tie,  and  another 
ballot  must- be  had  to  fill  the  vacant 
places,  in  which  ballot  all  the  stockholders 
may  again  vote  cumulatively.  Forsyth  v. 
Brown,  13  C.  C.  576;  s.  c.  33  W.  N.  C. 
72. 

229.  Where  the  charter  of  a  corporation 
antedates  the  constitution  of  1874  and 
there  is  no  averment  that  the  company 
has  taken  advantage  of  legislation  since 
that  year,  cumulative  voting  will  not  be 
allowed  at  an  election  of  directors.  Dick 
V.  Lehigh  Valley  B.  B.  Co.,  4  Dist  Rep. 
66. 

XI.  Corporate  meetings. 

230.  A  person  who  has  been  chosen  to 
preside  at  a  corporate  meeting  is  entitled 
to  call  an  adjourned  meeting  to  order,  and 
to  continue  to  preside  unless  superseded 
in  some  orderly  and  recognized  parlia- 
mentary manner;  officers  elected  by 
stockholders  who  withdrew  from  a  cor- 
porate meeting  after  a  disorder  thereat, 
were  held  on  quo  warranto  not  to  be  en- 
titled to  hold  their  positions.  Comm'th 
V.  Patterson,  158  P.  S.  476. 

231.  The  acts  of  a  board  of  directors 
cannot  be  set  aside  for  want  of  a  quorum 
when  it  appears  that  one  of  the  directors, 
whose  vote  would  have  made  a  quorum, 
refused  to  vote,  although  actually  present 
and  taking  part  in  the  discussion.    Mer- 
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cantile  Library  Hall  Co.  v.  Pittsburgh' Li- 
brary Ass'n,  42  P.  L.  J.  346. 

Zn.  Suits  by  and  against  corpo- 
rations. 

(a)  Salts  by  corporations. 

232.  A  foreign  corporation  engaged  in 
business  in  another  state  may  sell  and 
deliver  goods  to  a  customer  in  this  state, 
and  may  sue  and  collect  their  value  in 
our  courts ;  and  this,  although  such  cor- 
poration has  no  place  of  business  within 
this  state  and  has  not  filed  a  statement 
vrith  the  secretary  of  state  in  compliance 
with  the  act  22  April  1874  (Brightly's 
Pui'don  937).  Wile  v.  Chisel,  10  C.  0. 
659. 

(P)  Snits  against  corporations. 

233.  A  corporation  must  be  sued  by  its 
corporate  name.  It  is  not  sufficient  to 
sue  the  officers.  Scranton  Iron  &  Brass 
Co.  v.  Easterline,  1  Lack.  Jur.  109. 

234.  Upon  attaching  bank  stock  of  the 
defendant  in  the  hands  of  his  assignee  as 
collateral,  it  is  not  necessary  to  serve  the 
bank  with  the  attachment.  Geddes  v. 
Geddes,  7  C.  C.  660. 

235.  A  writ  of  foreign  attachment  lies 
at  the  suit  of  a  salesman,  a  resident  of 
this  state,  against  a  foreign  corporation 
for  a  debt  due  him  by  the  corporation; 
and  this,  though  the  property  attached 
be  in  the  hands  of  receivers  appointed  by 
the  court  of  another  state  after  the  crea- 
tion of  the  debt.  Our  courts  will  not 
recognize  the  claims  of  a  foreign  receiver 
where  such  claims  conflict  with  the  rights 
of  citizens  of  this  state.  Lett  v.  Thurber 
Whyland  Co.,  15  C.  C.  666;  s.  c.  4 
Northam.  335. 

(c)  Execution  against  corporations. 

236.  Where  the  property  of  a  corporar 
tion  is  in  the  hands  of  a  receiver,  its 
effects  are  in  the  custody  of  the  court, 
and  a  writ  of  fieri  facias  cannot  be  exe- 
cuted without  the  consent  of  the  court, 
and  this  rule  applies  to  a  writ  of  fieri 


facias  issued  from  the  United  States  cir- 
cuit court.  Taylor  v.  Baltimore  &  Lehigh 
R.  R.  Co.,  7  York  174. 

237.  A  special  fieri  facias  against  corpo- 
rate franchises  under  the  act  7  April  1870 
(Brightly's  Purdon  431)  cannot  issue  until 
an  ordinary  fieri  facias  has  been  issued 
and  returned  unsatisfied;  but  if  the 
officers  and  creditors  of  a  corporation 
permit  a  sale  under  a  special  fieri  facias 
without  the  issuance  of  a  previous  ordi- 
nary writ,  and  bid  in  the  property  them- 
selves, they  cannot  object  after  the  rights 
of  such  third  parties  have  vested ;  in  such 
a  case  the  execution  creditors  in  the  order 
of  priority  are  entitled  to  the  proceeds  of 
the  sale  to  the  exclusion  of  the  general 
creditors.  Valle  v.  Arnold  Electric  Mfg. 
Co.,  6  Del.  69. 

23a  Under  the  act  7  April  1870 
(Brightly's  Purdon  431),  personal,  mixed 
or  real  property  (except  lands  held  in 
fee),  franchises  and  rights  of  a  corpora- 
tion may  be  levied  upon  and  sold  upon  a 
writ  of  fieri  facias  without  a  return  of 
nvUa  bona  to  a  former  writ.  Williams  v. 
Latorenceville  and  Evergreen  Pa^s.  Ry. 
Co.,  9  Montg.  126. 

239.  The  property  of  a  corporation  in 
actual  use,  for  the  purposes  prescribed 
by  its  charter,  is  not  liable  to  levy,  apart 
from  the  franchises  of  the  company. 
Boyd's  Appeal,  15  Atlan.  736;  affirming 
Insurance  Patrol  v.  Boyd,  44  L.  I.  252. 

240.  All  the  property  of  a  corporation 
which  can  properly  be  considered  goods, 
chattels,  lands  or  tenements,  is  subject  to 
an  ordinary  execution,  but  such  of  its 
property,  real  or  personal,  as  is  necessary 
to  the  exercise  of  some  public  franchise 
must  be  taken  in  the  lump  under  the 
special  writ  provided  by  the  act  7  April 
1870  (Brightly's  Purdon  431),  and  sold 
together  to  a  purchaser,  whom  the  law 
authorizes  to  exercise  the  franchises  pos- 
sessed '  by  the  corporation.  East  Side 
Bank  v.  Columb'us  Tanning  Co.,  15  C.  C. 
357. 

241.  Equity  will  not  restrain  the  sale 
or  attachment  of  corporate  property  upon 
execution  issued  upon  a  judgment  bond 
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giyen  by  a  corporation  to  its  directors  to 
secure  them  on  their  indorsemeats,  the 
company  not  being  insolvent  when  the 
bond  was  given  and  there  being  no  evi- 
dence of  collusion  or  fraudulent  intent 
NeaVa  Appeal,  129  P.  S.  64. 

242.  An  execution  against  a  corporation 
under  the  act  7  April  1870  (Brightly's 
Pvurdon  431)  does  not  create  a  lien;  it  is 
a  mere  process  to  convert  the  property 
for  the  payment  of  debts  by  an  equal 
distribution  among  the  creditors,  and  this 
rule  applies  to  business  corporations  as 
well  as  public  corporations.  McKee  v. 
McKee'a  Bocks  Oil  Co.,  13  C.  C.  376. 

243.  A  sale  under  a  judgment  confessed 
by  an  insolvent  corporation  will  not  be 
restrained  on  the  ground  that  a  sale  of 
the  company's  property  can  be  more  ad- 
vantageously conducted  in  the  interests 
of  all  the  creditors  by  receivers.  Fair- 
point  Mfg.  Co.  V.  Philadelphia  Optical  and 
Waich  Co.,  161  P.  S.  17 ;  Lowry  v.  PhUar 
delphia  Optical  and  Watch  Co.,  161  P.  8. 
123. 

244.  Where  real  estate  is  held  by  a 
corporation  in  fee  and  is  sold  at  sheriffs 
sale  for  the  payment  of  its  debts,  the  pro- 
ceeds are  to  be  distributed  among  lien 
creditors  according  to  priority  of  lien  and 
not  pro  rata.  First  Nat.  Bank  v.  New  York 
and  W.  G.-C.  &  C.  Co.,  137  P.  S.  601. 

245.  A  right  to  take  natural  gas  from 
land  and  rights  of  way  and  appliances 
required  in  obtaining  the  gas  and  trans- 
porting it  to  consumers,  are  not  "land 
held  in  fee  "  within  the  exception  of  the 
act  7  April  1870  (Brightly's  Purdon  431), 
and  a  special  fieri  facias  may  issue  for 
their  sale  under  that  act.  Where  a  pur- 
chase-money mortgagee  of  such  right 
secured  control  of  two  junior  judgments 
and  issued  a  special  execution,  and  sold 
subject  to  any  mortgage  existing  upon 
the  property,  and  such  mortgagee  pur- 
chased at  sheriff's  sale;  it  was  held, 
that  the  mortgagee  was  not  entitled  to 
participate  with  other  creditors  in  the 
fund  realized  by  the  sale.  Cheenaburg 
Fuel  Co.  v.  Irwin  Natural  Oas  Co.,  162 
P.  8.  78. 


'  Zm.  Transfer  of  franchises. 

246.  Where  several  persons  purchased 
the  charter  and  stock  of  a  corporation,  and 
guaranteed  the  vendors  against  any  claim 
for  commissions  which  might  be  made  by 
an  agent  in  whose  hands  the  charter  had 
been  placed  for  sale;  it  was  held,  that 
the  purchasers  were  personally  liable  on 
the  guaranty,  but  that  the  company  was 
net  liable  in  the  absence  of  a  clear  and 
unequivocal  ratification.  Denniaton  v. 
Hcyme  Life  &  Investment  Co.,  162  P.  S. 
86. 

247.  A  sheriff's  sale  of  the  corporate 
franchises  and  property  of  a  corporation 
will  not  be  set  aside  on  the  petition  of  a 
stockholder,  which  fails  to  aver  when  the 
petitioner  became  a  stockholder  and  his 
holding,  or  to  charge  collusion,  miscon- 
duct or  inability  to  act  on  the  part  of  the 
directors.  Southwest  Natural  Gas  Co.  v. 
Fayette  Fuel  Gas  Co.,  146  P.  8. 13. 

248.  Where  the  property  of  a  corpora- 
tion was  sold  under  a  mortgage,  and  the 
purchasers  organized  a  new  company  and 
took  possession  of  all  the  assets  of  the 
old  company,  and  agreed  to  pay  a  certain 
amount  for  the  personal  property  and  to 
account  for  the  book  debts  which  they 
could  collect;  it  was  field,  that  the  new 
company  was  not  liable  for  the  book 
accounts  which  they  were  unable  to  col- 
lect, and  that  they  were  entitled  to  have 
the  value  of  certain  fixtures  to  be  de- 
ducted from  the  appraisement  of  the  per- 
sonal property  which  they  had  agreed 
to  pay.  Huston  v.  Clark,  162  P.  S.  436 ; 
affirming  s.  c.  3  Dist.  Rep.  2. 

249.  Where  all  the  franchises  and 
property  of  a  corporation  were  sold  under 
an  execution  subject  to  a  certain  mort- 
gage given  to  secure  an  issue  of  bonds 
and  the  corporation  was  reorganized  under 
the  same  name;  it  was  held,  that  the 
sale  extinguished  the  original  corporation, 
and  that  a  second  sale  under  judgments 
subsequently  obtained  against  the  origi- 
nal corporation  did  not  divest  the  lien  of 
the  mortgage.  Reynolds  v.  Cridge,  11 
C.  C.  306. 
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XIV.  Dissolution  and  forfeiture. 

290.  Where  one  water  company  seeks 
to  condemn  the  property  of  another  com- 
pany on  the  ground  that  the  charter  of 
the  other  corporation  is  forfeited  by  non- 
user,  the  proceedings  must  be  conducted 
under  the  act  16  June  1883,  sec.  5 
(Brightly's  Purdon  411),  by  the  attorney- 
general  ;  such  a  question  cannot  be  raised 
upon  a  petition  for  leave  to  file  a  bond,  but 
the  court  will  hold  under  advisement  the 
application  to  file  a  bond  until  the  pro- 
ceedings at  the  instance  of  the  attorney- 
general  are  finally  disposed  of.  Lebanon 
Water  Co.,  9  C.  C.  589. 

251.  Upon  a  quo  warranto  to  forfeit 
the  charter  of  a  corporation,  laches  will 
not  be  imputed  to  the  state,  but  the  court 
may  refuse  to  permit  an  information  to 
be  filed  at  the  instance  of  private  in- 
dividuals where  there  had  been  unreason- 
aA>le  delay.  Comm'th  v.  New  York,  L.  E. 
&  W.  Coal  &  B.  It.  Co.,  10  C.  C.  129. 

252.  The  charter  of  a  corporation  will 
not  be  forfeited  upon  qiu)  warranto  on 
account  of  an  isolated  case  of  misuser 
of  its  franchise  which  produced  no 
injurious  consequences  to  any  one  and 
was  not  persisted  in;  surveying  several 
lines  of  railroad  by  a  coal  and  railroad 
company  without  having  any  lands  with 
which  to  connect  them,  waa  held  not  to 
be  such  a  misuser  as  to  warrant  a  for- 
feiture of  the  charter.  Comm'th  v.  New 
York,  L.  E.  &  W.  Coal  &  B.  B.  Co.,  10 
C.  C.  129. 

253.  A  trustee  appointed  to  state  an 
account  upon  the  dissolution  of  a  cor- 
poration is  not  chargeable  with  debts, 
expenses  and  losses  incident  to  the 
management  of  the  company  by  its 
directors  and  stockholders  before  the 
dissolution  of  the  corporation;  where 
an  auditor  so  surcharged  a  trustee  and 
allowed  a  fee  to  counsel  for  stockholders 
asking  the  surcharge  and  allowed  stenog- 
rapher's charges  for  taking  the  testi- 
mony on  the  surcharge,  the  court 
disallowed  such  credits  and  referred 
them  to  the  contesting  stockholder  who 


made  the  false  claim  and  had  not  ob- 
jected to  the  charges.  Philadelphia  Shoe 
Mfg.  Co.'s  Estate,  2  Dist.  Rep.  581. 

254.  No  charter  of  a  corporation  for 
public  purposes  can  be  forfeited  except 
by  the  commonwealth  in  a  direct  pro- 
ceeding for  that  purpose.  Hinchman  v. 
Philadelphia  &  West  Cheater  Turnpike 
Boad,  160  P.  S.  160;  affirming  s.  c.  6 
Del.  414. 

XV.  Insolvency. 
(a)  Right  to  prefer  creditors. 

255.  An  insolvent  corporation  may 
prefer  a  creditor  by  confessing  judg- 
ment to  him  where  there  is  no  fraud  in 
the  contracting  of  the  debt  or  the  confes- 
sion of  the  judgment.  Prouty  v.  Prouty  & 
Barr  Boot  &  Shoe  Co.,  155  P.  S.  112. 

256.  An  insolvent  corporation  may  pre- 
fer a  creditor  by  a  confession  of  judgment, 
and  where  no  disability  is  imposed  upon 
a  foreign  corporation  by  its  charter,  the 
prohibition  of  such  a  preference  by  a 
general  enactment  of  the  state  where 
the  corporation  is  chartered  can  have 
no  extra-territorial  effect.  Fairpoint  Mfg. 
Co.  V.  Philadelphia  Optical  &  Watch  Co., 
161  P.  S.  17. 

257.  It  is  not  imlawf ul  in  this  state  for 
an  insolvent  private  corporation,  foreign 
or  domestic,  to  confess  a  judgment  to  a 
bona  fide  creditor  not  an  officer  or  mem- 
ber of  it,  and  such  a  judgment  and  an 
execution  thereon  constitute  a  valid  lien 
on  all  the  goods  and  chattels,  lands  and 
tenements  of  such  a  corporation.  East 
Side  Bank  v.  Columbus  Tanning  Co.,  15 
C.  C.  367. 

25a  Where  H.  and  G.  not  being  insol- 
vent formed  a  corporation  to  which  they 
transferred  all  their  property,  and  received 
therefor  substantially  all  the  corporate 
stock,  and  the  business  of  the  corporation 
was  afterwards  continued  in  the  name  of 
H.  and  C,  and  incurring  a  large  indebted- 
ness became  insolvent,  and  the  partners 
after  securing  certain  creditors  by  assign- 
ments of  stock,  made  an  assignment  for 
creditors  and  unpreferred  creditors  sub- 
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sequently  levied  upon  the  property  of  the 
partnership ;  it  was  heM,  that  the  prefer- 
ence for  their  bona  fide  creditors  was  not 
unlawful  as  to  those  not  preferred,  and 
the  latter  were  without  legal  right  to 
levy  upon  the  corporate  assets  as  the 
property  of  the  partnership.  CoaMale 
Coal  Go.  V.  National  State  Bank  of  Cam- 
den, 142  P.  S.  288. 

(&)  Assignment  for  creditors. 

299.  An  insolvent  corporation  may,  un- 
less restrained  by  its  charter,  make  a 
valid  assignment  for  the  benefit  of  cred- 
itors ;  and  this,  through  its  board  of  di- 
rectors without  the  authority  or  consent 
of  the  stockholders.  Lehigh  Iron  Comr 
pany's  Estate,  12  C.  C.  257. 

260.  The  franchises  of  a  manufactur- 
ing corporation  do  not  pass  under  a  gen- 
eral assignment  for  its  creditors,  and 
there  is  no  authority  in  the  court  to  order 
the  assignee  to  sell  its  franchises  with 
the  other  property  of  the  corporation. 
Lehigh  Iron  Co.'s  Estate,  12  C.  C.  267. 

(c)  Receivers. 

261.  An  officer  of  an  insolvent  corpora- 
tion who  has  been  intimately  associated 
with  the  management  alleged  to  be  fraud- 
ulent, is  not  a  proper  person  for  assignee, 
and  will  be  replaced  by  a  receiver;  the 
equity  powers  of  a  court  of  equity  extend 
to  the  removal  of  such  an  assignee.  Fai- 
ley  V.  Stockwdl,  12  C.  C.  403. 

262.  A  receiver  will  not  be  appointed 
for  an  alleged  insolvent  corporation  where 
the  court  is  not  convinced  that  such  a 
measure  is  needful  and  is  the  appropriate 
means  of  securing  a  proper  end.  Potts- 
viUe  Lumber  &  Feed  Co.  v.  Kopitzsch  Soap 
Co.,  13  C.  C.  139. 

263.  Where,  upon  the  petition  of  an 
insurance  company,  the  common  pleas  of 
Armstrong  county  dissolved  the  corpora- 
tion and  appointed  a  receiver,  and  on  the 
day  of  such  order  the  common  pleas  of 
Dauphin  coimty,  upon  proceedings  by  the 
attorney-general  under  clause  8,  sec.  6,  of 
the  act  4  April  1873  (Brightly's  Purdon 


1046),  made  an  order  on  the  company  to 
show  cause  why  its  business  should  not 
be  closed;  it  was  h^ld,  that  so  much  of 
the  order  of  the  common  pleas  of  Arm- 
strong as  dissolved  the  corporation  was 
improvidently  made,  but  that  court  had 
power  to  appoint  the  receiver,  who  could 
retain  the  assets  until  superseded  by  a 
receiver  appointed  on  the  formal  dissolu- 
tion by  the  common  pleas  of  Dauphin. 
Kittanning  Ins.  Co.,  146  P.  S.  102. 

264.  A  court  of  common  pleas  has  no 
jurisdiction  under  the  act  4  April  1872 
(Brightly's  Purdon  427)  to  appoint  a  re- 
ceiver of  a  corporation  where  none  of  the 
property  of  the  corporation  is  in  the 
cotmty,  where  none  of  the  officers  are  resi- 
dent, or  are  served,  and  the  application  ia 
made  by  the  commonwealth  and  not  by  a 
creditor  or  stockholder.  Comm'th  v.  Or- 
der of  Vesta,  166  P.  S.  631 ;  reversing  s.  c. 
12  0.  C.  481. 

265.  Upon  the  insolvency  of  a  corpo- 
ration the  regular  and  ordinary  course 
of  administration  of  the  assets  is,  under 
the  act  4  April  1872  (Brightly's  Purdon 
1776),  by  the  officers  of  the  corporation 
as  trustees,  and  the  power  to  supersede 
this  mode  by  the  special  appointment  of 
a  receiver  is  in  the  supreme  court  with- 
out regard  to  the  court  which  rendered 
the  judgment  of  ouster.  The  act  26 
April  1893  (Brightly's  Purdon  427),  au- 
thorizing the  appointment  of  receivers 
where  corporations  have  been  dissolved 
by  judgment  of  ouster,  does  not  apply  to 
a  case  where  the  affairs  of  a  corporation 
are,  at  the  date  of  the  passage  of  the 
act,  in  course  of  adjudication  by  a  com- 
petent court.  That  act  does  not  author- 
ize the  court  appointing  the  receiver  to 
make  summary  orders  upon  an  assignee 
who  is  imder  the  jurisdiction  of  another 
court.  Comm'thy.  Order  of  Vesta,  156  T. 
S.  631 ;  reversing  s.  c.  12  C.  C.  481. 

266.  Before  the  act  26  April  1893 
(Brightly's  Purdon  427),  the  court  of 
common  pleas  had  no  jurisdiction  to  ap- 
point a  receiver  on  the  motion  of  the 
commonwealth  in  quo  warra7ito,  proceed- 
ings against  a  corporation,  and  where  a 
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receiver  was  appointed  and  before  the 
supreme  court  passed  upon  the  validity 
of  the  appointment,  the  appeal  from  the 
order  of  another  court  of  common  pleas 
refusing  to  award  to  him  the  estate;  it 
was  held,  that  the  receiver  was  not  liable 
for  the  costs  of  the  appeal.  Fraternal 
Ouardiaru^  Assigned  Estate,  169  P.  S. 
603. 

267.  Where  a  receiver  has  been  ap- 
pointed in  this  state  for  the  property  of 
a  foreign  corporation,  and  the  Pennsylva- 
nia creditors  have  been  paid,  the  assets 
will  be  awarded  to  a  receiver  appointed 
in  the  home  state  of  the  corporation  in 
order  that  they  may  be  distributed  after 
the  payment  of  all  creditors,  by  the  lat- 
ter receiver,  to  the  stockholders;  our 
courts  will  not  retain  the  assets  for  the 
purpose  of  distributing  them  to  Pennsyl- 
vania stockholders.  Kean  v.  Iron  Hall, 
16C.  C.194. 

36a  The  receivers  of  an  insolvent  cor- 
poration have  nothing  to  do  with  the 
stock  and  internal  management  of  the 
company ;  they  are  not  necessary  parties 
to  a  proceeding  against  the  company  by 
mandamus  brought  by  a  stockholder  to 
compel  an  inspection  of  its  stock  list. 
Comm'th  v.  Philadelphia  &  Reading  R.  R. 
Co.,  3  Dist.  Rep.  115. 

269.  Where  a  receiver  had  been  ap- 
pointed for  a  mutual  insxirance  company ; 
it  was  hdd,  that  a  bill  would  not  lie 
gainst  the  officers  of  the  company  by 
policy  holders  to  compel  them  to  account ; 
and  it  was  further  hdd,  that  it  was  the 
duty  of  the  receiver  to  deal  fairly  with 
the  members  of  the  corporation,  and  if 
access  to  the  books  of  the  company  was 
denied  to  members  by  which  they  could 
prepare  affidavits  of  defence  to  suits 
brought  by  the  receiver,  judgment  on 
such  suits  would  be  suspended  until  an 
inspection  was  allowed.  Becker  v.  New 
Hanover  Mutual  Fire  Ins.  Co.,  8  Montg. 
134. 

270.  A  receiver  of  a  corporation  can- 
not bring  suit  to  recover  an  unpaid  sub- 
scription to  stock  without  leave  of  court, 
nor  without  showing  that  the  collection 


is  necessary  to  pay  debts ;  it  is  bad  prac- 
tice to  correct  such  a  mistake  by  an  order 
nunc  pro  tunc.  Wisener  v.  Myers,  42  P. 
L.  J.  166. 

271.  Upon  a  sale  of  real  estate  by  the 
receiver  of  a  corporation,  the  court  does 
not  possess  the  inherent  power  to  deprive 
judgment  creditors  of  their  lien  by  direct- 
ing the  sale  free  from  the  lien  of  judg- 
ments. Lebanon  Brewing  Co.,  3  Dist.  Rep. 
260. 

272.  Where  a  receiver  of  a  foreign 
corporation  appointed  by  the  court  of 
another  state  has  once  obtained  rightful 
possession  of  personal  property,  the 
courts  of  this  state  will  recognize  his 
possession.  Lett  v.  Eirkpa,tricJe,  16  C.  C. 
212. 

(<l)  Distribntion. 

273.  The  president  of  an  insolvent 
corporation  cannot,  by  accepting  its  mort- 
gage bond,  acquire  a  preference  over  its 
unsecured  creditors,  and  a  subsequent 
assignee  of  the  bonds  stands  in  the  same 
position.  Sicardi  v.  Keystone  Oil  Co., 
149  P.  S.  148. 

274.  Where  an  ousted  stockholder,  by 
a  decree  made  after  the  assignment,  on 
proceedings  instituted  before  the  assign- 
ment, is  awarded  damages  for  an  act 
antecedent  to  the  insolvency,  his  claim 
on  distribution  is  not  inferior  to  that  of 
an  ordinary  creditor.  Reading  Iron  Works 
Estate,  149  P.  S.  182. 

278.  The  assignee  for  creditors  of  a 
corporation  was  allowed  a  credit  of  one 
hundred  thousand  dollars  paid  by  him 
out  of  the  proceeds  of  sales  of  real  estate 
in  satisfaction  of  a  judgment  entered 
before  the  assignment,  where  it  appeared 
that  the  judgment  note  had  been  given 
by  the  assignor  to  secure  a  prior  indebted- 
ness of  over  seventy  thousand  dollars,  as 
well  as  thirty  thousand  cash  advanced  in 
accordance  with  a  resolution  of  the  board 
of  directors,  who  afterwards  ratified  the 
giving  of  the  judgment  note.  Reading 
Iron  Works  Estate,  149  P.  S.  268. 

276.   Upon   the    adjudication   of   the 
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account  of  an  assignee  for  creditors  of  a 
corporation,  the  payment  of  the  debts  due 
directors  will  not  be  refused,  where  the 
evidence  does  not  establish  that  the  total 
debts  of  the  company  were  in  excess  of 
the  capital  stock.  Trevose  Model  Brick 
Manufacturing  Co.'a  Estate,  159  P.  S. 
496. 

277.  Where  the  certificates  of  a  bene- 
ficial association  ran  twenty-eight  years 
and  at  the  end  of  each  period  of  three  and 
one-half  years  a  member  was  entitled  to 
receive  a  sum  not  exceeding  one-eighth 
of  the  amount  of  the  certificate ;  it  was 
held,  upon  the  adjudication  of  the  account 
of  its  assignee  for  creditors,  that  members 
whose  certificates  were  more  than  three 
and  one-half  years  old  had  no  preference 
on  distribution  over  the  other  certificate 
holders.  Fratemai  Chiardians'  Assigned 
Estate,  159  P.  S.  694. 

27a  Upon  the  distribution  of  the 
funds  of  an  insolvent  life  insurance  com- 
pany, where  a  claim  has  become  due 
before  the  date  of  the  decree  of  disso- 
lution, the  measure  of  damages  for  failure 
to  pay  is  the  amount  of  the  valid  claim ; 
but  where  the  policies  have  matured  by 
death  after  the  date  of  the  decree,  the 
beneficiaries  are  not  entitled  to  a  dividend 
on  the  face  value  of  their  policies,  but 
only  on  the  net  value  calculated  as  of 
the  date  of  the  dissolution.  Comm'th  v. 
American  Life  Ins.  Co.,  162  P.  S.  586. 

279.  Where  a  life  insurance  company 
has  been  adjudged  insolvent  and  has  been 
dissolved,  the  policy  holders  have  a  claim 
for  damages,  the  measure  of  which  is  the 
net  value  of  the  policies  without  regard 
to  the  health  of  the  holder,  and  calculated 
as  of  the  date  of  the  dissolution  of  the 
corporation  according  to  the  tables  of 
mortality,  less  the  outstanding  premitim 
notes,  if  any.  Comm'th  v.  American  Life 
Ins.  Co.,  162  P.  S.  686. 

280.  Where  a  life  insurance  company 
issued  both  ordinary  life  policies  and 
mutual  policies,  but  never  kept  a  separate 
fond  for  the  payment  of  mutual  policies ; 
it  was  held,  upon  the  insolvency  of  the 
company,  that  auditors  appointed  to  dis- 


tribute the  estate  could  not  separate 
mutual  policies  from  the  other  policies  in 
the  distribution.  Comm'th  v.  American 
Life  Ins.  Co.,  162  P.  S.  686. 

281.  Upon  the  distribution  of  the  assets 
of  an  insolvent  corporation,  where  a 
fund  is  created  by  the  action  of  some  of 
the  creditors  in  taking  an  appeal  to  the 
supreme  court,  the  fund  belongs  to  the 
whole  body  of  creditors  and  not  merely 
to  those  who  took  the  appeal,  but  the 
appealing  creditors  are  entitled  to  the 
cost  of  printing  their  paper-books,  to- 
gether with  a  reasonable  sum  for  counsel 
fees.  Schwartz  v.  Keystone  OU  Co.,  164 
P.  S.  415.    See  s.  c.  163  P.  S.  283. 

282.  Upon  the  distribution  of  the  as- 
signed estate  of  a  corporation,  taxes  due 
the  commonwealth  are  a  preferred  claim 
under  the  act  1  June  1889,  sec.  31 
(Brightly's  Purdon  1974);  and  this, 
though  no  transcript  has  been  filed  in  the 
prothonotary's  office  as  provided  by  the 
act  14  April  1827(Brightly'8  Purdon  1747). 
Goodvdn  Oas,  Stove  &  Meter  Co.'s  Estate, 
166  P.  S.  296 ;  affirming  s.  c.  15  C.  C.  66 ; 
36W.  N.  C.  234. 

283.  Where  members  of  a  beneficial 
association  anticipate  the  payment  of 
their  dues,  the  officer  receiving  them 
should  pay  them  into  the  treasury,  and 
upon  his  doing  so  he  incurs  no  responsi- 
bility to  the  members  from  whom  he 
received  them  in  case  of  the  insolvency 
of  the  association  before  the  time  at 
which  the  dues  mature;  any  equity  for 
their  return  must  be  asserted  on  the 
settlement  of  the  accoimt  of  the  assignee. 
Garrett  v.  Guarantee  Tmst  &  Safe  Deposit 
Co.,  29  W.  N.  C.  33. 


(«)  Effect  of  insolvency. 

284.  An  assignment  for  the  benefit  of 
the  creditors  of  a  corporation  does  not 
necessarily  work  a  dissolution.  Consho- 
hocken  Wwsted  MUls,  9  Montg.  23. 

285.  Where  the  secretary  of  a  corpora- 
tion is  elected  for  a  year  the  insolvency 
of  a  corporation  does  not  end  its  obliga- 
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tion    to   pay  his    salary;    Ilaasenfua  v. 
Philadelphia  Packing  Co.,  16  C.  C.  660. 

286.  Where  the  agent  of  a  short  term 
order  had  paid  back  money  received  for 
dues  after  he  had  notice  that  the  order 
had  made  an  assigjnment  for  creditors; 
it  was  held,  that  he  might  be  compelled 
to  pay  the  same  amoimt  to  the  assignee. 
Active  Wcyrkers  v.  Sanders,  28  W.  N.  C. 
321. 

287.  Where  the  property  of  a  corporar 
tion  is  in  the  hands  of  a  receiver,  it  cannot 
be  taken  in  execution  under  a  judgment 
against  an  agent  or  partner  of  a  corpora- 
tion, on  the  ground  that  the  corporation, 
by  permitting  the  agent  or  partner  to  do 
business  in  his  own  name,  was  thereby 
estopped  from  denying  that  he  was  a 
partner;  in  such  a  case,  the  judgment 
creditor  should  apply  to  the  court  which 
appointed  the  receiver,  and  ask  the  dis- 
charge of  the  property  out  of  custody  so 
that  he  may  proceed  against  it.  Thomp- 
aon  V.  McCleary,  169  P.  S.  189. 

ZVI.  Amotion. 

28a  The  trial  for  the  disfranchisement 
of  a  member  of  a  social  club  need  not  be 
conducted  with  absolute  technical  accu- 
racy. It  is  sufl&cient  if  the  proceedings 
are  regular  and  conducted  in  good  faith, 
the  accused  has  been  accorded  a  full  and 
fair  hearing,  and  a  proper  finding  and 
judgment  has  been  entered  on  the  facts. 
Comm'th  V.  Union  League,  135  P.  8.  301 ; 
8.  c.  26  W.  N.  C.  142 ;  reversing  s.  c.  47 
L.  I.  4. 

289.  A  member  of  the  Union  League 
of  Philadelphia  was  properly  suspended 
for  calling  a  fellow-member  a  "black- 
guard."   Ibid 

290.  Under  the  by-laws  of  the  Commer- 
cial Exchange  of  Philadelphia,  a  member 
of  the  exchange  who  fails  to  meet  his 
contracts  may  be  debarred  from  all  the 
privileges  of  membership  until  satisfac- 
tory settlements  are  made  with  members 
of  the  exchange ;  and  this,  although  he 
notifies  the  president  immediately  upon 
his  &ilure.    Sexton  v.   Commercial  Ej>- 


change,  10  C.  C.  607 ;  s.  c.  29  W.  N.  C. 
259. 

291.  A  bill  does  not  lie  to  restore  to 
membership  a  member  of  a  ward  execu- 
tive committee,  a  voluntary  organization 
owning  no  property,  upon  the  allegation 
that  the  plaintiff  has  been  illegally  de- 
prived of  his  membership  in  such  com- 
mittee.   Smith  V.  Hdlia,  33  W.  N.  C.  486. 

XVn.  By-laws. 

292.  After  a  charter  has  been  granted, 
a  majority  of  the  stockholders  may  adopt 
by-laws  providing  for  the  election  of 
directors  during  the  year  named  in  the 
certificate,  and  persons  elected  under  such 
by-laws  are  entitled  to  serve  for  their 
term  though  the  year  has  not  expired. 
C<mm'th  V.  Helms,  8  C.  C.  410. 

293.  Upon  the  incorporation  of  a  mu- 
tual aid  society  the  incorporators  have  no 
right  to  adopt  a  by-law  giving  to  them- 
selves as  ofl&cers  the  right  to  fill  all  vacan- 
cies in  the  board  of  directors  and  other 
offices  and  to  fix  their  own  salaries,  but 
where  it  appeared  that  such  action  had 
been  rescinded  the  court  refused  to  re- 
move the  officers  or  to  close  the  business 
of  the  corporation.  Comm'th  v.  United 
Brethren  Mut  Aid  Society,  16  C.  C.  146. 

294.  The  by-laws  of  a  corporation  upon 
their  adoption  become  written  into  the 
charter  and  put  parties  who  deal  with  the 
corporation  upon  notice  in  treating  with 
the  officers  of  the  corporation,  as  to  the  ex- 
tent of  the  power  and  agency  of  such  offi- 
cers ;  and  this,  whether  the  specific  by-law 
has  been  brought  home  to  them  or  not. 
MiUward-Cliff  Cracker  Company's  Estate, 
161  P.  8. 157. 

295.  Where  a  live-stock  insurance 
company,  although  organized  upon  the 
mutual  plan,  has  the  power  to  issue  cash 
policies,  the  mere  fact  of  membership 
does  not  necessarily  imply  the  liability 
to  assessment,  and  such  person  is  not 
bound  by  a  by-law  of  which  he  has  no 
notice,  that  every  member  shall  be  liable 
to  pay  his  or  her  proportion  of  all  losses 
and  expenses  at  such  time  or  times  as 
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the  directors  may  require  in  proportion 
to  the  amount  insured  by  such  members ; 
such  a  member  is  not  bound  to  make  him- 
self acquainted  with  the  by-laws  before  he 
became  a  member.  Given  v.  Bettew,  162 
P.  S.  638;  affirming  s.  o.  11  Lane.  114. 

296.  A  by-law  giving  to  the  directors  the 
power  to  suspend  for  conduct  which  they 
might  deem  disorderly  with  a  provision  for 
a  previous  notice  and  subsequent  appeal, 
was  authorized  by  a  power  to  disfran- 
chise conferred  by  the  charter.  Comm'th 
V.  Union  League,  136  P.  S.  301 ;  reversing 
B.  c.  47  L.  I.  4. 

COSTS. 
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When  costs  are  recoverable. 

(a)  Greneral  principles. 

(b)  Amount  in  controversy. 

(d)  In  the  orphans'  court 

(e)  Of  an  interpleader. 
{g)  Juries  of  view. 

Liability  for  costs. 
What  recoverable  as  costs. 
Taxation  of  costs, 
(a)  (General  principles. 
Costs  of  witnesses. 
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Practice. 

Special  cases. 
Bemedies  for  costs. 
Security  for  costs. 
Costs  upon  amendment. 
Costs  of  a  former  suit. 
Judges'  certificate. 
Treble  costs. 


I.  When  costs  are  recoverable. 

(o)  General  {trlnciples. 

1.  Costs  do  not  follow  a  decree  under 
the  act  of  13  June  1836  (Brightly's  Pur- 
don  673)  to  compel  a  father  to  support 
his  daughter.  Salem  Tovmahip  v.  Cook, 
6  C.  C.  624. 
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2.  Upon  an  issue  to  determine  "  what, 
if  anything,  is  due  upon  a  judgment,"  the 
defendant,  if  the  jury  sustain  all  his  alle- 
gations, should  not  pay  any  part  of  the 
costs.  Jenkintown  Nat.  Bank  v.  Fulmar, 
6  Montg.  111. 

3.  Where  a  judgment  against  a  defend- 
ant is  reversed  by  the  common  pleas  on 
certiorari,  he  is  not  entitled  to  execution 
for  costs.  Alexander  v.  Figley,  12  C.  C. 
316. 

4.  Upon  a  reversal  by  the  common 
pleas  on  certiorari  of  the  judgment  of  a 
justice,  no  judgment  for  costs  should  be 
entered ;  a  rule  of  court  providing  there- 
for is  invalid.  Metz  v.  Ebersoie,  3  Dist 
Rep.  672. 

5.  Upon  a  judgment  of  the  common 
pleas  reversing  upon  certiorari  a  justice's 
judgment,  an  execution  will  not  be  al- 
lowed for  costs.  Leone  v.  Hammond,  41 
P.  L.  J.  368. 

6.  Where  the  jury  in  ejectment  find 
for  the  plaintiff  for  a  part  of  the  land, 
and  for  the  defendant  for  the  balance, 
the  plaintiff,  in  the  absence  of  a  dis- 
claimer, is  entitled  to  full  costs;  and, 
upon  an  appeal  in  such  case,  the  court 
will  impose  the  penalty  of  twenty  dollars 
under  the  act  25  May  1874  (Brightly's 
Purdon  793).  Bachman  v.  Oross,  150 
P.  S.  516. 

7.  In  an  action  for  replevin  against  two 
defendants  where  a  verdict  is  recovered 
by  the  plaintiff  against  one  defendant, 
but  as  to  the  other  defendant  the  verdict 
is  for  her,  the  latter  is  not  entitled  to 
costs.  Ramadell  v.  Owens,  12  C.  C.  416; 
s.  c.  30  W.  N.  C.  174. 

a  In  an  action  of  replevin  where  a 
claim  property  bond  is  given  and  a  ver- 
dict rendered  for  plaintiff  for  damages, 
costs  follow  by  virtue  of  the  statute. 
ShoemaJcer  v.  Shoemaker,  7  Kulp  628. 

9.  Where  a  mortgagor  under  the  act 
3  April  1851,  sec.  14  (Brightly's  Purdon 
656),  paid  into  court  the  amount  paid  by 
the  mortgagee  with  interest  and  costs, 
and  the  question  in  dispute  was  the  lia- 
bility for  a  paving  claim  which  was  de- 
cided in  favor  of  the  petitioner;  it  was 
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held,  that  while  the  expenses  of  the 
audit  were  imposed  upon  the  mortgagee 
the  prothonotary's  fees  and  percentage 
must  be  paid  by  the  mortgagor.  Parker 
v.  Bawle,  148  P.  S.  208. 

10.  ^Vhere  the  plaintiff's  title  in  re- 
plevin depended  on  his  payment  of  the 
price  on  a  conditional  sale,  and  before 
suit  brought  he  made  a  tender  of  the 
price,  which  he  did  not  duly  maintain 
at  the  trial,  and  after  a  reversal  he  paid 
the  money  into  court;  it  was  held,  that 
he  was  liable  for  the  costs  accrued  to 
that  time.  Summeraon  v.  Hicks,  142  P. 
S.  344.  See  Hicka  v.  Summeraon,  134 
P.  S.  566. 

11.  Where  a  rule  of  court  provided 
that  where  the  defence  was  to  part  of 
the  claim,  the  affidavit  should  contain 
an  order  to  confess  judgment  for  the 
amount  not  disputed,  for  which  sum 
judgment  should  be  entered  forthwith 
by  the  prothonotary,  and  unless  the 
money  be  paid  into  court  or  bail  entered 
for  a  stay,  the  plaiiitifE  might  issue  exe- 
cution, and  that  the  plaintiff,  if  he  refuse 
to  accept  the  judgment  in  full,  should,  be- 
fore he  issued  execution,  file  a  refusal  to 
accept  and  could  then  proceed  to  trial 
for  the  balance  of  his  claim,  but  if  he 
recovered  no  part  of  the  balance,  he 
should  pay  all  the  costs  on  the  pro- 
ceedings to  recover  the  same,  and  the 
defendants  tendered  judgment  for  an 
amount  but  did  not  pay  it  into  court 
until  five  days  before  the  trial,  when 
the  plaintiff  refused  to  accept,  and  upon 
the  trial  of  the  case  the  verdict  was  for 
the  exact  amount  tendered;  it  was  held 
not  to  be  error  for  the  court  to  make  an 
order  on  the  plaintiff  to  pay  all  the  costs 
of  the  proceeding  to  recover  the  residue 
of  their  claim.  McLane  v.  Hoffman,  164 
P.  S.  491. 

12.  In  a  suit  before  a  justice  where 
the  defendant  tendered  a  judgment  for 
fifty  dollars  and  interest  which  the  plain- 
tiff refused  to  accept,  and  the  plaintiff 
subsequently  obtained  a  verdict  for 
sixty-three  dollars,  which  was  a  larger 
Bum  than  the  amouiit  of  the  judgment 


tendered  with  interest,  the  court  refused 
a  motion  to  enter  judgment  for  the  plain- 
tiff without  costs.  McOuire  v.  Morria, 
6  Kulp  485. 

13.  Where  an  affidavit  of  defence  al- 
leges a  tender  of  an  amount  admitted 
to  be  due  and  the  plaintiff  moves  for 
judgment  for  that  amount,  such  judg- 
ment will  be  entered  without  costs. 
McNicholl  V.  Mutucd  Ins.  Co.,  32  W. 
N.  C.  472. 

(6)   Amount  In  controversy. 

14.  Where  the  plaintiff  appeals  from 
a  justice  and  recovers  judgment  for  a 
greater  amount,  he  is  entitled  to  full 
costs ;  and  this,  though  the  judgment  is 
by  confession  and  was  tendered  for  the 
same  amount  before  the  justice.  Vance 
V.  Lee,  8  C.  C.  356. 

15.  If  in  trover,  on  appeal  from  a 
justice,  the  judgment  be  less  than  that 
before  the  justice,  judgment  will  be  en- 
tered for  plaintiff  without  costs,  and  for 
defendant  for  the  costs  accrued  on  the 
appeal.    Brinzer  v.  Shartzer,  6  C.  C.  590. 

16.  An  appellant  plaintiff,  who  re- 
covers in  the  common  pleas  less  than 
before  the  justice,  while  he  is,  under  the 
act  of  9  April  1833  (Brightly's  Purdon 
1140),  liable  for  the  costs  in  the  common 
pleas,  is,  nevertheless,  entitled,  under  the 
act  of  24  June  1885  (Brightly's  Purdon 
1142),  to  the  repajrment  of  his  costs  paid 
by  him  to  the  justice  to  secure  his  appeal. 
Brimer  v.  Shartzer,  7  C.  C.  528. 

17.  One  who  sues  in  the  common  pleas 
and  recovers  less  than  one  hundred  dol- 
lars is  not  entitled  to  costs  in  the  absence 
of  a  previous  affidavit  as  provided  by 
section  26  of  the  act  of  20  March  1810 
(Brightly's  Purdon  1127),  the  affidavit  to 
the  statement  under  the  act  of  25  May  1887 
(Brightly's  Purdon  1728),  is  not  sufficient. 
Steen  v.  Smucker,  24  W.  K  C.  304 ;  Cus- 
tard V.  Krauae,  2  Northam.  251 ;  McCaf- 
ferty  v.  Crew,  26  W.  N.  C.  352. 

18.  If  a  plaintiff  in  a  suit  in  the  com- 
mon pleas  for  five  hundred  dollars  for 
damages  for  breach  of  contract,  neglect 
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to  file  an  affidavit  that  his  damages  exceed 
one  hundred  dollars  and  he  recovers  less, 
the  verdict  does  not  carry  costs.  Beaver 
V.  Whitman,  2  Northam.  24. 

19.  If  a  plaintiff  in  assumpsit  in  the 
common  pleas  files  no  special  affidavit 
under  the  act  of  20  March  1810  (Bright^ 
Jfy's  Pardon  1127),  and  recovers  less  than 
one  hundred  dollars,  he  is  not  entitled  to 
costs ;  and  this,  though  the  action  be  for 
rent  and  the  claim  be  reduced  by  claims 
for  untenantableness,  failure  to  repair, 
and  rent  received  from  reletting.  OraJbav 
V.  Hirshjkld,  9  C.  C.  159. 

20.  Where  a  plaintiff  sues  in  assumpsit 
and  obtains  judgment  for  less  than  one 
hundred  dollars,  he  vrill  not  be  allowed 
his  costs  unless  he  has  filed  an  affidavit 
under  the  act  20  March  1810,  sec.  26 
(Brightly's  Purdon  1127),  that  he  believed 
the  debt  or  damages  sustained  exceeded 
the  sum  of  one  hundred  dollars.  McCaf- 
ferty  v.  Grew,  153  P.  S.  311.  See  s.  c. 
124  P.  S.  200. 

21.  The  act  9  April  1833  (Brightly's 
Purdon  1140),  that  the  costs  on  an  appeal 
from  a  justice  shall  abide  the  result  and 
that  the  plaintiff  shall  pay  the  costs  un- 
less he  recover  a  more  favorable  judg- 
ment, applies  in  torts  as  well  as  in  con- 
tracts. Knappenberger  v.  Roth,  153  P.  S. 
614. 

22.  Where  the  plaintiff  brought  suit 
before  a  justice  to  recover  damages  for 
injuries  to  crops  caused  by  defendant's 
cow  breaking  down  a  division  fence  and 
recovered  a  verdict  for  twenty  dollars 
and  costs  and  the  defendant  appealed 
and  on  the  trial  the  jury  rendered  a  ver- 
dict for  plaintiff  for  one  dollar  and  sev- 
enty-five cents;  it  was  hdd,  that  under 
the  act  9  April  1833  (Brightly's  Purdon 
1140)  the  plaintiff  was  entitled  to  full 
costs.  Knappenberger  v.  Roth,  163  P.  S. 
614. 

23.  Where  a  verdict  is  recovered  in 
the  common  pleas  for  unliquidated  dam- 
ages for  breach  of  contract  which  does 
not  exceed  the  sum  of  one  hundred  dol- 
lars, the  plaintiff  is  not  entitled  to  costs 
where  he  has  not  filed  an  affidavit  at  the 


time  of  bringing  suit  that  his  damages 
exceed  one  hundred  dollars.  Deffenback 
V.  Carr,  1  Dist.  Rep.  129. 

24.  In  an  action  of  trespass  quare 
dausum /regit,  where  the  verdict  is  under 
forty  shillings,  and  the  court  does  not 
certify  that  the  title  to  land  was  chiefly 
in  question,  the  plaintiff  is  entitled  to 
no  more  costs  than  damages.  Miller  v. 
Howard,  3  Dist.  Rep.  70. 

25.  Where  the  plaintiff  brought  suit 
in  the  common  pleas  and  made  two  dis- 
tinct demands,  one  based  on  a  real  con- 
tract and  the  other  on  a  contract  of  which 
a  justice  would  have  jurisdiction,  and  he 
filed  no  affidavit  that  he  believed  that 
the  debt  due  or  damages  sustained  ex- 
ceeded one  hundred  dollars,  and  on  the 
trial  the  first  demand  was  ruled  against 
as  invalid  under  the  statute  of  frauds, 
and  on  the  other  demand  the  jury  ren- 
dered a  verdict  in  his  favor  for  ten  dol- 
lars ;  it  was  held,  that  he  was  not  entitled 
to  costs.    Minnich  v.  LavxiU,  6  Kulp  487. 

26.  Where  the  pUintiff  in  an  action 
for  goods  sold  and  delivered  claimed 
over  one  hundred  dollars  but  recovered 
less  than  one  hxindred  dollars  and  the 
only  defence  was  that  the  goods  were 
not  as  ordered;  it  was  h£ld,  that  he 
would  not  be  allowed  costs  where  he  had 
failed  to  file  an  affidavit  under  the  act 
20  March  1810  (Brightly's  Purdon  1127), 
that  he  believed  the  amount  due  to  ex- 
ceed one  hundred  dollars.  Lane  v.  Leb- 
zdter,  12  Lane.  222. 

27.  In  an  action  of  covenant  brought 
in  the  common  pleas  where  the  verdict 
was  for  one  dollar;  it  was  held,  that 
judgment  should  be  entered  without 
costs.    Jonea  v.  Jones,  3  Northam.  190. 

28.  The  common  pleas  has  jurisdiction 
in  suits  for  less  than  one  hundred  dollars 
which  are  properly  cognizable  before  a 
magistrate,  but  in  such  a  case  the  plain- 
tiff cannot  recover  costs.  Doherty  v. 
Watsm,  29  W.  N.  C.  32. 

(el)  In  the  orphans'  conrt. 

29.  The  orphans'  court  has  full  author- 
ity of  the  question  of  costs;  because  a 
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claim  was  rejected  it  does  not  follow  that 
the  decree  carries  costs.  McCuUoitgh's 
Estate,  47  L.  I.  213. 

30.  If  a  husband  refuses  to  take  under 
his  wife's  will,  his  share  should  not 
contribute  to  costs  not  necessarily  in- 
curred in  an  ordinary  administration. 
McDwkMs  Estate,  37  P.  L.  J.  276. 

31.  The  costs  of  raising  a  fund  includ- 
ing auctioneer's  charges,  commissions  and 
counsel  fees,  fall  upon  the  fond  itself. 
Teafs  Estate,  7  C.  C.  463;  s.  c.  26  W.  N. 
C.  310. 

32.  Costs  of  litigation  between  the 
heirs  and  the  executor  were  not  allowed 
out  of  the  general  funds  of  the  estate. 
Thomaifs  Estate,  5  Kulp  213. 

33.  Upon  an  execution  for  costs  in  the 
orphans'  court,  the  defendant  is  entitled 
to  his  exemption.  Taylor's  Estate,  48  L. 
I.  25.  See  contra,  Banner  v.  Fritz,  2 
Northam.  67. 

34.  The  disposition  of  the  costs  of  an 
auditor  in  the  orphans'  court  will  not  be 
reversed  except  for  clear  abuse  of  discre- 
tion.   Lu^s  Estate,  150  P.  S.  517. 

35.  The  allowance  of  costs  in  the  or- 
phans' court  is  in  the  discretion  of  the 
court ;  the  costs  of  witnesses  of  an  unsuc- 
cessful claimant  were  placed  upon  the 
claimant,  and  the  costs  of  the  account- 
ant's witnesses  were  allowed  out  of  the 
fund.     Toamey's  Estate,  150  P.  S.  535. 

36.  Where  attaching  creditors  claim 
shares  of  certain  legatees  on  the  ground 
that  they  are  vested,  and  an  auditor  finds 
that  they  are  vested,  the  costs  of  the 
audit  should  be  deducted  from  the  shares 
in  dispute.  Evans's  Estate,  156  P.  S. 
646. 

37.  Where  an  examiner  in  the  orphans' 
court  employs  a  stenographer  to  take 
shorthand  notes  of  the  testimony,  his 
compensation  will  be  fixed  by  the  court 
and  taxed  as  costs  in  the  suit ;  five  dol- 
lars per  meeting  is  a  reasonable  compen- 
sation for  such  ser^'ice ;  but  the  expense 
of  copies  furnished  to  counsel  will  not  be 
taxed  as  costs.  Drinkhouse's  Estate,  11 
C.  C.  145;  s.  c.  30  W.  X.  C.  306. 

aa  Costs  in  the  orphans'  court  will  not 


be  taxed  before  the  review  of  the  decree 
by  the  supreme  coiui;.  Barber's  Estate, 
11  C.  C.  242 ;  8.  c.  29  W.  N.  C.  552. 

39.  Costs  will  not  be  reduced  because 
owing  to  the  ambiguity  of  the  order  re- 
ferring the  cause  to  an  auditor,  the  inqui- 
ries of  the  auditor  were  extended  to  mat- 
ters beyond  his  jurisdiction.  Barber's 
Estate,  11 C.  C.  242 ;  s.  c.  29  W.  N.  C.  562. 

40.  Where  exceptions  to  a  guardian's 
account  were  not  pressed,  witnesses  who 
were  apparently  necessary  to  answer  such 
exceptions  were  allowed  their  fees.  Scott^s 
Estate,  15  C.  C.  316. 

41.  Where  a  will  was  set  aside  on  the 
ground  that  it  was  forged  and  it  appeared 
that  the  widow  was  a  party  to  the  fraud ; 
it  was  held,  that  she  had  no  standing  to 
object  to  the  contestant's  counsel  and 
witness  fees  being  paid  out  of  her  share 
of  the  estate.  Simcoa^s  Estate,  15  C.  C. 
386. 

42.  In  proceedings  for  the  sale  of  real 
estate  for  the  payment  of  debts  it  was 
held  to  be  error  to  allow  the  clerk  of  the 
orphans'  court  in  Lancaster  coimty  three 
dollars  for  each  of  the  eighty  purparts ; 
he  was  entitled  to  but  three  dollars  for 
the  whole  proceeding.  The  act  22  Febru- 
ary 1821,  P.  L.  57,  regulates  the  fees  of  the 
clerk  of  the  orphans'  court  in  Lancaster 
county.     GrieVs  Estate,  37  W.  N.  C.  85. 

43.  The  estate  of  a  decedent  will  not 
be  charged  with  witness  fees  of  a  party 
claimant  or  with  the  fees  of  a  witness 
called  in  support  of  a  disallowed  claim. 
Saber's  Estate,  5  York  202. 

See  Executors  and  Admikistbatoes. 

(e)   Of  an  interpleader. 

44.  Upon  a  sheriff's  interpleader,  if 
the  goods  are  found  in  the  possession  of 
the  defendant  and  the  execution  creditor 
releases  them  as  soon  as  the  true  title 
is  disclosed,  the  claimant  should  not 
recover  costs.  Cleaver  v.  Maker,  5  Montg. 
179. 

45.  Upon  an  interpleader  between 
claimants  to  a  benefit  paid  into  court 
by  a  beneficial  association,  the  costs  of 
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the  whole  litigation  will  be  taken  out 
of  the  fund  and  the  balance  awarded 
to  the  rightful  claimant.  Northwestern 
Masonic  Aid  Ass'n  v.  MarshaU,  10  C.  C. 
270. 
See  Execution,  "VUL 

(fir)  Jorles  of  view. 

46.  The  act  of  19  May  1887  (Bright- 
ly's  Purdon  1878)  simply  authorizes  the 
court  in  road  cases  to  direct  by  whom  the 
costs  shall  be  paid ;  it  does  not  empower 
the  court  to  order  the  payment  of  witness 
fees.  Lebanon  and  Dyberry  Road,  8  C.  C. 
461. 

47.  Viewers  appointed  to  estimate  dam- 
ages for  change  of  grade  are  not  entitled 
to  mileage.  Reid  v.  Weei  ConshohockeUy 
6  Montg.  206. 

4a  If  upon  an  alias  view  in  a  railroad 
case  a  larger  amount  of  damages  be 
awarded,  the  defendant  is  liable  for  the 
costs  of  both  views.  Viewers  under  the 
act  of  29  March  1848  are  entitled  to  mile- 
age. McGovem  v.  Pennsylvania  Rail- 
road Co.,  8  Lane.  69;  s.  o.  4  DeL  374. 

See  HiaawAYs. 

n.  Liability  for  costs. 

49.  One  who  intervenes  as  a  defendant 
in  an  ejectment  is  liable  for  the  costs 
upon  a  verdict  and.  judgment  against  him. 
Donlin  v.  Donlin,  6  Kulp  302. 

sa  If  the  garnishee  in  attachment 
execution  have  no  funds,  the  plaintiff 
alone  is  liable  for  the  costs.  Wamiche 
V.  Seamen,  5  Kulp  428. 

SI.  To  escape  liability  for  costs,  a 
tender  before  arbitrators  should  be 
pleaded,  and  the  record  should  show  it. 
Vosburg  v.  Reynolds,  6  Kulp  376. 

82.  Where  the  plaintiff,  on  notice  to 
the  sheriff,  attends  the  inquisition  and 
examines  witnesses  and  then  withdraws 
the  writ,  the  defendant  is  liable  for  the 
costs  to  the  time  of  meeting,  and  the 
plaintiff  to  all  subsequent  costs  of  the  pro- 
ceeding.   Van  Storch's  Estate,  6  Kulp  389. 

53.  Upon  a  scire  facias  sur  judgment 


against  several  defendants  and  judgment 
against  all  but  one  defendant,  the  latter 
is  not  entitled  to  a  judgment  for  costs 
against  the  plaintiff.  Freyman  v.  Bean, 
6  Montg.  163. 

54.  Where  a  suit  is  brought  in  the 
name  of  a  legal  plaintiff  to  the  use  of  an 
equitable  plaintiff  and  the  former  has  no 
interest  in  the  suit,  a  judgment  for  costs 
against  him  will  be  stricken  off.  Hor- 
lacker  v.  Oemert,  11  C.  C.  410. 

55.  Although  a  waiver  of  appeal  be 
contained  in  a  promissory  note,  an  appeal 
will  still  lie  from  a  justice  where  the 
defence  is  that  the  note  has  been  paid  in 
part  or  in  full ;  in  such  a  case  where  the 
justice  entered  judgment  for  the  full 
amount,  a  mandamus  was  allowed  against 
the  justice  to  compel  him  to  grant  an 
appeal  and  the  costs  were  put  upon  the 
justice.    Minich  v.  Basom,  12  C.  C.  608. 

56.  Upon  a  rule  to  open  a  judgment 
and  set  aside  an  execution  where  it  ap- 
peared that  execution  had  been  issued  for 
fifteen  hundred  dollars,  although  eight 
hundred  dollars  had  been  paid  on  the 
judgment ;  it  was  ordered  that  a  credit  of 
eight  hundred  dollars  be  entered  on  the 
record,  and  that  the  plaintiff  pay  the  costs 
upon  the  Jieri  faaax  and  the  rule,  and 
that,  when  said  credit  was  entered  and 
costs  paid,  the  rule  be  discharged.  Scott 
V.  Scott,  8  York  93. 

57.  Where  the  plaintiff  held  a  policy 
of  life  insurance  on  the  life  of  his  debtor 
payable  to  the  plaintiff  "as  his  interest 
may  appear,"  and  the  defendant  made  a 
tender  of  a  certain  sum  which  the  plain- 
tiff refused,  and  upon  the  money  being 
paid  into  court  the  plaintiff  was  awarded 
the  defendant's  tender  and  no  more;  it 
was  hdd,  that  the  plaintiff,  though  suc- 
cessful, was  justly  chargeable  with  the 
costs  of  the  reference.  Walker  v.  TTeat, 
16  C.  C.  99;  8.  c.  1  Lack.  L.  N.  42. 

m.  What  recoverable  as  costs. 

sa  The  plaintiff  in  a  judgment  is  en- 
titled to  stipulated  attorney's  commissions, 
though  he  himself  be  an  attomey-at-law 


3204 


Digitized  by 


Google 


6409 


COSTS,  III.-IV. 


6410 


and  collect  the  same.     Hook  r.  Mowt- 
gomery,  7  C.  C.  268. 

59.  Counsel  fees  are  not  allowable  as 
costs  unless  expressly  stipulated  for. 
They  are  not  payable  out  of  an  insurance 
fund  paid  int«  court,  although  the  note 
for  which  the  policy  had  been  pledged  as 
collateral  provided  for  an  application  of 
the  proceeds  of  sale  to  "expenses  and 
charges."  DeCoursey  v.  Johnston,  134 
P.  S.  328 ;  s.  c.  26  W.  N.  C.  88. 

60.  An  attorney's  commissions  in  a 
judgment  note  are  not  costs,  but  a  part 
of  the  plaintifPs  claim.  Miller  v.  Miller, 
147  P.  S.  648. 

a.  The  losing  party  is  liable  for  the 
cost  of  struck  juries,  not  ordered  or 
allowed  by  the  court,  the  case  not  having 
been  continued  by  the  winning  party 
after  the  juries  were  struck.  Spiehlman 
V.  Stmatmrg,  8  C.  C.  182. 

62.  A  party  is  entitled  to  the  expense 
of  the  jurat  to  his  bill  of  costs.  De  Haven 
V.  Merath,  7  C.  C.  388 ;  s.  o.  46  L.  I.  496. 

63.  Where  a  garnishee  in  attachment 
execution  denied  having  anything  in  his 
hands  and  the  plaintiff  filed  a  bill  of  dis- 
covery; it  was  held,  that  in  taxing  the 
garnishee's  costs,  he  was  entitled  to  be 
allowed  the  sum  paid  by  him  for  printing 
his  answer  to  the  bill  of  discovery.  Mills 
V.  McJxmghlin,  27  W.  N.  C.  573. 

64.  Where  an  attachment  execution 
was  issued  by  a  justice  and  the  garnishee 
took  an  appeal ;  it  was  Jield,  that  the 
garnishee  was  not  entitled  to  have  a 
garnishee  fee  taxed  as  part  of  the  costs 
under  the  act  29  April  1891  (Brightly's 
Pardon  839) ;  such  an  attachment  is  not 
an  attachment  execution  issued  out  of  a 
court  of  record.  Deerwester  v.  Hooik,  9 
Lane.  247. 

65.  Where  a  commission  was  issued  by 
a  non-resident  plaintiff  to  another  state 
where  he  resided,  to  take  his  own  testi- 
mony, and  no  reason  therefor  was  given; 
it  was  hdd,  that  he  would  not  be  allowed 
the  costs  of  the  commission.  Butler  v. 
Lowe  Mfg.  Co.,  7  Montg.  48. 

66.  As  between  a  party  to  a  cause  and 
an  officer,  charges  for  services  rendered 


are  regarded  as  fees,  but  as  between  the 
parties  to  the  cause,  they  are  compre- 
hended under  the  term  "  costs."  Simon  v. 
Johnson,  7  Kulp  166. 

67.  The  costs  of  a  case  so  far  as  they 
are  made  up  of  officers'  fees  belong  to 
them  and  not  to  the  party  in  whose  favor 
judgment  is  entered ;  if  the  latter  desires 
to  make  the  costs  available  as  a  set-off, 
he  must  first  pay  them.  i2uj>p  v.  Swartz, 
3  Lack.  Jut.  125;  s.  c.  6  Del.  333. 

6a  Where  a  party  is  sued  in  a  repre- 
sentative capacity  and  judgment  is  en- 
tered against  the  plaintiff,  the  costs  which 
the  defendant  recovers,  so  far  as  they 
belong  to  him  at  all,  belong  to  him  indi- 
vidually. Rujpp  V.  Swartz,  3  Lack.  Jur, 
125;8.  c.  5Del.  333. 

See  Judgment. 

IV.  Taxation  of  costs. 

(a)  General  principles. 

69.  A  valid  judgment,  even  for  costs, 
cannot  be  entered  by  a  divided  court. 
NMe  V.  Madlem,  5  Cent.  728.  See  Mad- 
lem's  Appeal,  103  P.  S.  584. 

(b)  Costs  of  witnesses. 
(1)  Right  to  tax  wltiiMt  feet. 

70.  The  bill  of  costs  for  witness  fees 
and  mileage  filed  by  the  successful  party 
belongs  to  him,  himself,  and  not  to  the 
witnesses;  where  the  losing  party  paid 
the  witnesses  of  his  opponent  and  took 
an  assignment  of  their  fees ;  it  was  held, 
that  he  was  not  entitled  to  the  costs 
which  had  been  paid  into  court  on  that 
account,  but  that  they  must  go  to  the 
party  in  whose  favor  they  were  taxed. 
Hardy  v.  Hoppee,  3  Lack.  Jur.  337. 

71.  Fees  of  witnesses  are  taxed  as 
costs,  not  for  their  benefit  but  for  that  of 
the  party  in  whose  behalf  they  appear; 
except  in  certain  rare  cases  a  witness  will 
not  be  allowed  to  intervene  for  the  pur- 
pose of  having  his  fees  taxed  for  his  own 
benefit.  Leonard  v.  Smithy  1  Lack.  L.  N. 
40. 

72.  Witnesses  who  reside  in  the  county 
town  of  West  Chester  are  entitled  to  re- 
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ceive  one  dollar  per  day  for  attendance 
at  court  in  Chester  county.  Bradley  v. 
Verrrni,  166  P.  S.  603. 

73.  The  act  of  11  jVIarch  1873,  fixing 
the  fees  of  witnesses  in  Philadelphia  at 
$1.50  per  day,  is  not  repealed  by  the  act 
of  23  February  1889  (Brightly's  Purdon 
902).  The  latter  act  only  affects  counties 
which  were  governed  by  the  act  of  22 
February  1821  (7  Sm.  377).  De  Haven 
V.  Merath,  7  C.  C.  388;  s.  c.  46  L.  I.  496. 

74.  The  act  of  23  February  1889 
(Brightly's  Purdon  902)  only  affects  the 
fees  of  witnesses  in  counties  regulated  by 
the  act  of  22  February  1821  (7  8m.  377). 
The  act  of  27  March  1866  is  still  in  force 
in  Schuylkill  county.  McDonald  v.  Alli- 
ance Coal  Mining  Co.,  8  C.  C.  460. 

75.  Where  a  case  is  ordered  on  the 
trial  list  by  the  plaintiff  and  is  contin- 
ued on  the  defendant's  motion  because  no 
declaration  has  been  filed,  neither  party 
is  entitled  to  tax  his  witnesses'  bill  for  the 
term.    Ferry  v.  Williams,  14  C.  C.  423. 

76.  Where  the  plaintiff,  after  the  case 
was  at  issue,  asked  leave  to  file  an 
amended  statement,  pending  which  rule 
the  case  was  called  for  trial,  when  the 
plaintiff  answered  trial  and  offered  to 
withdraw  the  rule,  but  the  defendant 
asked  for  a  continuance,  which  was  re- 
fused and  the  case  was  marked  by  the 
judge  for  trial  but  was  not  reached;  it 
was  held,  that  the  plaintiff  was  entitled 
to  the  costs  of  his  witnesses  for  their 
three  days'  attendance  at  the  term.  Ludy 
V.  Philadelphia  Traction  Co.,  2  Dist.  Rep. 
848. 

77.  Where  two  cases  brought  by  sep- 
arate plaintiffs  against  the  same  defend- 
ant were  tried  together  and  a  verdict  was 
rendered  for  the  plaintiff  in  one  case  and 
for  the  defendant  in  the  other,  and  the 
same  witnesses  were  used  by  the  defend- 
ant in  both  cases ;  it  was  held,  that  the 
defendant  might  tax  his  entire  bill  against 
the  plaintiff  in  the  case  in  which  the 
verdict  was  in  his  favor.  Showers  v. 
Heidelberg  Township,  3  Dist.  Rep.  201. 

78.  The  costs  of  witnesses  in  attend- 
ance will  be  taxed  though  they  were  not 


called  to  testify,  imless  it  be  shown  that 
they  were  not  material.  Comm'th  v. 
Swislier,  3  Dist.  Rep.  662. 

79.  A  witness  is  entitled  to  one  day's 
pay  and  no  more  for  each  day's  attend- 
ance at  court;  and  this,  without  regard 
to  the  number  of  suits  in  which  he  is 
called.  Keller  v.  Clinton  County,  4  Dist. 
Rep.  216;  s.  c.  1  Mag.  &  Con.  43. 

80.  Witnesses  attending  two  suits  on 
the  same  day  must  elect  against  which 
defendant  to  have  their  costs  taxed 
Wiggins  v.  Kelly,  7  Lane.  83. 

81.  The  successful  party  will  not  be 
permitted  to  tax  the  fees  of  witnesses 
who,  when  called  for  examination,  are 
unable  to  testify  to  anything  which  is 
material  to  the  issue.  WiUiams  v.  LeBar, 
8  Lane.  182. 

82.  Fees  will  be  allowed  to  witnesses 
subpoenaed  where  the  party  had  reason 
to  believe  that  they  would  be  material; 
and  this,  though  they  were  not  called 
Neely  v.  Sensenig,  9  Lane.  107. 

83.  Where  a  party  did  not  send  out  an 
attachment  for  an  absent  witness  until 
Wednesday,  when  the  case  was  called  for 
trial,  and  the  trial  was  thereby  delayed 
until  Friday ;  it  was  held,  that  two  days' 
witness  fees  would  not  be  deducted  on  the 
ground  that  he  might  have  sent  out  his 
attachment  on  Monday.  Neely  v.  Sen- 
senig, 9  Lane.  107. 

84.  The  successful  party  cannot  re- 
cover the  fees  of  a  witness  who  knew 
nothing  about  the  case  and  subpoenaed 
himself.  Cde  v.  Howell,  1  Northam. 
151. 

85.  Costs  of  witnesses  subpoenaed  as 
to  character,  and  not  called,  will  not  be 
allowed,  in  the  absence  of  reasonable 
ground  for  a  belief  that  it  would  be  at- 
tacked. FHrM  National  Bank  v.  Brod- 
head,  8  C.  C.  536;  s.  c.  2  Northam.  235. 

86.  Costs  of  witnesses  subpoenaed  in 
good  faith  will  not  be  allowed  where  it 
appears  that  they  were  called  for  the 
purpose  of  establishing  a  fact  which  the 
court  decided  was  incompetent  and  irrele- 
vant.   Abel  V.  Fisher,  3  Northam.  68. 
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(2)  Who  entitled  to  witness  fees. 

87.  A  wife  who  testifies  on  behalf  of 
her  husband  and  is  a  material  witness 
is  entitled  to  a  witness  fee.  BeU  v. 
Dawes,  9  C.  C.  636. 

sa  Where  a  married  woman  is  killed 
by  the  negligent  act  of  another  and  she 
leaves  a  husband  and  children,  the  sole 
right  of  action  for  her  death  is  in  the 
husband;  and  if  the  children  are  sum- 
moned as  witnesses,  they  are  entitled 
to  witness  fees  and  mileage.  Kauffman 
V.  Manor  Tovmship,  11  C.  C.  304. 

89.  Where  a  husband  testified  on  be- 
half of  his  wife  and  had  been  regularly 
subpoenaed  as  a  witness,  he  was  held  to 
be  entitled  to  witness  fees.  Curry  v. 
Pkmips,  14  C.  C.  479. 

90.  The  recorder  of  deeds  is  not  an 
officer  of  the  court  and  cannot  be  com- 
pelled to  attend  as  a  witness  unless 
legally  subpoenaed;  he  is  entitled  to  full 
fees  and  mileage  when  called  as  a  wit- 
ness in  a  criminal  case.  Comm'th  v. 
McArdle,  3  Dist.  Eep.  258. 

91.  A  witness  committed  in  default  of 
bail  in  a  case  of  felony  to  appear  and 
testify,  will  not  be  allowed  witness 
fees  for  the  time  of  his  imprisonment. 
Sluchko  V.  Luzerne  County,  7  Kulp  626. 

93.  In  a  proceeding  under  the  act  2 
June  1887  (Brightly's  Purdon  2049),  to 
free  a  turnpike  from  tolls,  it  was  held, 
that  a  witness  subpoenaed  to  appear 
before  a  master  and  viewers  was  not  en- 
titled to  compensation  from  the  coimty, 
his  remedy  is  against  the  party  who 
subpoenaed  him.  Callendar  v.  Lacka- 
voanna  County,  2  Lack.  Jur.  35. 

93.  In  an  action  for  the  benefit  of  an 
assigned  estate,  the  assignor  is  entitled 
to  fees  as  a  witness.  Leonard  v.  Smith, 
1  Lack.  L.  N.  40. 

94.  A  bill  of  costs  for  witness  fees 
cannot  be  allowed  to  one  who  is  act- 
ually, if  not  nominally,  a  party  in 
interest;  fees  will  not  be  allowed  a 
partner  in  a  suit  by  a  receiver  of  the 
firm.  Leonard  v.  SmitJi,  1  Lack.  L.  N. 
40. 

95.  In  a  suit  by  a  guardian  on  the 


bond  of  a  preceding  guardian,  the  ward 
and  present  guardian  are  not  entitled  to 
witness  fees  and  mileage.  Comm'th  v. 
Banner,  8  Lane.  226. 

96.  A  defendant  is  not  entitled  to 
costs  as  a  witness,  although  the  action 
be  an  appeal  from  a  judgment  of  a  jus- 
tice gainst  garnishees  and  not  against 
the  defendant.  Deerwester  v.  Hook,  9 
Lane.  247. 

(3)  MUeage. 

97.  Where  there  are  two  well-known 
railroad  routes  between  the  residence  of 
the  witness  and  the  county  seat,  the  wit- 
nesses' mileage  should  be  taxed  by  the 
shortest  and  most  direct  route;  a  wit- 
ness is  entitled  to  fees  only  for  the  day 
of  trial  and  not  for  the  time  necessary  in 
coming  and  going  to  the  county  seat. 
Venetian  Blind  Co.  v.  Ne^it,  13  C.  C. 
330. 

98.  Where  a  case  was  called  for  trial 
on  Monday  but  the  trial  was  postponed 
until  Wednesday;  it  was  held,  that  wit- 
nesses who  went  home  on  Monday  even- 
ing and  returned  on  Wednesday  morning 
were  entitled  to  mileage  therefor.  Her- 
man V.  Shank,  15  C.  C.  406;  s.  c.  3  Dist. 
Bep.  813. 

99.  Where  a  case  is  continued  from 
Saturday  until  Monday,  mileage  will  be 
taxed  for  those  witnesses  who  actually 
went  home  and  returned.  Comm'th  v. 
Swisher,  3  Dist.  Rep.  662. 

100.  Under  the  act  19  May  1887 
(Brightly's  Purdon  901),  witnesses  are 
entitled  to  mileage  per  a  railroad  route 
usually  travelled ;  and  this,  although  such 
route  be  fifty-four  miles  longer  than  a 
direct  stage  route.  Comm'th  v.  Heiges,  8 
York  134. 

(4)  SeiTlce  of  snbpcena. 

101.  Where  witnesses  reside  beyond 
the  county  line  but  are  subpoenaed  in 
good  faith,  the  party  who  serves  the  sub- 
poena is  entitled  to  mileage  for  making 
such  service.  Venow  v.  Cloaser,  14  C.  C. 
521. 
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102.  In  taxing  a  bill  of  costs,  compen- 
sation will  be  allowed  for  serving  the 
subpoena,  and  this,  whether  served  by  a 
sheriff,  constable,  party  or  third  person, 
at  the  rate  fixed  by  the  sheriff's  fee  bill, 
to  wit,  fifteen  cents  per  name.  Youngs 
V.  Harold,  14  C.  C.  626. 

103.  Where  a  constable  charges  for 
mileage  not  actually  travelled,  he  makes 
himself  amenable  to  law;  a  charge  for 
mileage  where  the  mail  is  used,  is  illegal. 
Comm'th  v.  Rice,  3  Dist  Rep.  259. 

10*.  Where  a  party  serves  his  own 
subpoena  he  is  entitled  to  the  compensar 
tion  allowed  by  the  fee  bill  for  such  ser- 
vice. Elliott  V.  Mvtual  Fire  Ins.  Co.,  9 
Lane.  294. 

105.  Where  a  subpoena  is  placed  in  the 
hands  of  a  constable  at  his  residence, 
his  charge  for  mileage  begins  from  his 
residence,  and  ends  with  the  point  where 
the  subpoena  is  returned.  Elliott  v.  Mut- 
ual Fire  Ins.  Co.,  9  Lane.  294. 

See  C0ITSTABI.ES. 

(c)  Practice. 

106.  A  rule  of  court  that  bills  of  cost  for 
the  attendance  of  witnesses  must  be  filed 
and  a  copy  thereof  served  on  the  opposite 
party  within  four  days  after  a  continu- 
ance or  trial,  is  neither  imlawful  nor 
unreasonable.  Flisher  v.  Allen,  141  P.  S. 
625. 

107.  Every  bill  of  costs  should  be  en- 
dorsed with  the  names  of  the  parties  and 
should  contain  a  correct  statement  of  the 
name  and  mileage  of  each  witness  and 
number  of  days  he  attended  at  each  term, 
giving  the  dates  and  the  sum  charged  for 
serving  subpoenas  on  each  witness  at  each 
term,  with  date  of  service,  and  the  num- 
ber of  miles  travelled  in  making  such 
service.  Simons  v.  Miller  Soap  Co.,  12 
Lane.  69. 

106.  He  who  files  exceptions  to  the 
taxation  of  costs  should  see  to  their  be- 
ing retaxed ;  the  other  side  may  ask  the 
prothonotary  to  fix  a  time  for  the  hear- 
ing. Corcoran  v.  Setzel,  9  C.  C.  82 ;  s.  o. 
1  Lack.  Jur.  405. 


109.  Where  a  party  has  cause  to  com- 
plain of  any  of  the  items  of  a  bill  of  costs, 
it  is  his  duty  to  have  them  taxed  by  pro- 
ceedings in  the  court  below ;  if  any  por- 
tion of  the  costs  are  recoverable  the  other 
side  is  entitled  to  an  execution  to  collect 
them ;  therefore,  an  appeal  from  an  order 
refusing  to  set  aside  such  an  execution  will 
be  dismissed,  when  there  is  nothing  on 
the  face  of  the  plaintiff's  bill  nor  on  the 
record  itself  showing  what  portions  of 
the  costs  claimed,  if  any,  were  uncollect- 
ible. McOibbeny  v.  Jefferson  Qaa  Co., 
139  P.  S.  193. 

(<i)  Special  cases. 

110.  If  the  verdict  for  the  landlord  in 
replevin  shows  that  the  value  of  the 
goods  is  in  excess  of  the  rent  in  arrear, 
the  constable  is  entitled  to  half  commis- 
sions. Harrington  v.  HamUl,  6  Montg. 
141. 

111.  The  fee  of  an  examiner  in  divorce, 
as  taxed  by  the  prothonotary,  if  sup- 
ported by  the  evidence,  will  not  be  dis- 
turbed by  the  court  on  appeal.  Uhrich 
V.  Uhri^Ji,  1  Northam.  128. 

112.  Where  the  costs  of  a  remittitur 
are  paid  by  the  defendant  in  error, 
they  may  be  recovered  by  a  separate 
action,  but  they  cannot  be  taxed  as  costs 
in  the  court  below  on  a  return  of  the 
record.  Leonard  v.  Smith,  1  Lack. 
L.  N.  40. 

V.  Remedies  for  costs. 

113.  The  court  has  no  power  to  issue 
an  attachment  against  a  defendant  for 
the  cost  of  a  meeting  of  a  board  of  arbi- 
trators. Arnold  v.  Burr,  4  Del.  168 ;  s.  c. 
6  Kulp  407. 

114.  The  right  to  enforce  the  payment 
of  costs  in  a  case  of  divorce  a  vinculo  mat- 
rim<mii  by  attachment,  is  more  than  doubt- 
ful.    Vhrich  v.  Uhrich,  1  Northam.  59. 

115.  A  decree  for  the  payment  of  the 
costs  of  the  committee  of  an  habitual 
drunkard,  entered  upon  the  judgment 
docket,  has  all  the  effect  of  a  lien  from 
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the  date  of  such  entiy.  Hohman^a  Appeal, 
127  P.  S.  209. 

116.  A  common-law  action  does  not  lie 
to  recover  costs  of  an  order  of  removal. 
Under  the  act  21  March  1806  (Brightly's 
Purdon  77),  the  statutory  remedy  in  the 
quarter  sessions  is  exclusive.  NorOi 
Beaver  Totmiship  v.  Big  Beaver  Totonahip, 
8  C.  C.  82. 

117.  An  action  on  a  recognizance  for 
costs  on  an  appeal  from  a  justice  is  not 
barred  because  not  brought  within  six 
years  after  final  judgment  for  appellee. 
Such  a  recognizance  is  not  a  contract 
within  the  act  of  27  March  1713.  Ehret 
Y.  Letois,  7  C.  C.  108. 

lia  A  defendant  in  ejectment  cannot 
claim  an  exemption  as  against  an  execu- 
tion for  the  costs.  Banner  v.  Fritz,  2 
Northam.  67.  See  contra,  Taylor's  Estate, 
48  L.  L  25. 

119.  An  executed  JL  fa.  for  costs  can- 
not be  set  aside  at  the  instance  of  one 
who  has  paid  the  money  to  the  sheriff. 
Freyman  v.  Bean,  6  Montg.  163. 

120.  Where  a  judgment  for  costs  in 
favor  of  the  defendant  was  attached  by 
the  defendant's  creditor,  and  after  the  date 
of  the  attachment  the  defendant  issued  a 
Jieri  facias  and  subsequently  the  attach- 
ment was  set  aside ;  it  was  held,  that  the 
levy  on  the  fieri  facias  should  also  have 
been  set  aside.  Sower  v.  Ulrich,  166  P. 
S.  410;  CTncA  v.  Hmoer,  156  P.  S.  414. 

121.  Where  an  amicable  action  of 
ejectment  is  groimded  solely  upon  a 
breach  of  a  lease  by  a  tenant  in  sub-let- 
ting without  the  consent  of  the  lessor, 
the  costs  in  the  case  are  merely  a  species 
of  damages  arising  from  a  breach  of  con- 
tract, and  a  capias  ad  satisfaciendum  for 
such  costs  will  not  lie  against  the  tenant 
Lang  v.  Finch,  166  P.  S.  255. 

122.  The  plaintiff  in  a  judgment  cannot 
by  his  receipt  discharge  the  defendant 
from  his  liability  for  the  office  fees ;  not- 
withstanding such  receipt,  the  officer  may 
proceed  by  execution  in  the  name  of  the 
plaintiff  to  collect  them.  Dodson  v. 
Bom,  7  Kulp  122. 

123.  The  costs  entered  on  a  writ  of 


fieri  facias  cannot  be  altered  by  the  pro- 
thonotary  without  the  consent  of  the 
court  or  the  parties,  after  the  property 
has  been  sold  and  deed  acknowledged; 
where,  upon  the  acknowledgment  of  sher- 
iffs deeds  in  open  court,  it  appeared  to 
the  judge  on  examination  that  the  fees 
taxed  and  collected  by  the  prothonotary 
were  in  excess  of  the  legal  rate,  and  the 
court  ordered  him  to  attach  itemized  bills 
to  the  writs  and  return  them,  and  upon 
such  a  return  it  appeared  that  the  fees 
first  charged  had  been  erased  and  altered, 
the  court  arraigned  the  prothonotary  and 
his  deputy  and  ordered  them  to  be  in- 
dicted for  receiving  illegal  fees  and 
altering  and  destroying  the  records  and 
for  conspiracy.  Comm'th  v.  Harbnan,  11 
Lane.  89.    See  s.  o.  10  Lane.  33. 

VI.  Security  for  costs. 

124.  A  non-resident  plaintiff  must  give 
security  for  costs,  though  the  defendant 
admits  part  of  the  plaintiff's  claim. 
Murphy  v.  Hail,  1  Lack.  Jur.  184. 

125.  If  the  legal  plaintiff  be  a  resident 
of  this  state  and  the  use  plaintiff  be  a 
non-resident,  security  for  costs  will  not 
be  ordered  upon  filing  the  legal  plain- 
tiff's consent  to  the  bringing  of  the  suit 
Blade  V.  MoUby,  26  W.  N.  C.  97. 

126.  A  plaintiff  will  be  required  to 
enter  security  for  costs  even  after  issue 
joined,  if  the  rule  will  not  delay  the  trial 
of  the  cause.  Duparquet  v.  Brodhead,  1 
Northam.  48. 

127.  After  a  case  has  been  on  the  trial 
list  and  been  continued,  it  is  too  late 
to  ask  for  security  for  costs;  and  this, 
though  the  plaintiff  has  filed  an  amended 
statement  Smart  v.  Chmnberlin,  26  W. 
N.  C.  272. 

12&  The  garnishee  in  an  attachment 
execution  may  require  a  non-resident 
plaintiff  to  give  security  for  costs.  Wal- 
lace y.  TTtZZtams,  6  Kulp  36. 

129.  Where  non-resident  creditors  of 
a  joint  stock  company  apply  for  the  dis- 
charge of  the  liquidating  trustees  of  the 
company,  they  will  be  required  to  give 
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security    for    costs.      Clothier   &    Clark 
Decorative  Co.,  11  C.  C;  201. 

130.  Where  the  plaintiffs  were  ordered 
to  enter  security  for  costs  on  the  ground 
of  non-residence,  and  one  of  the  plain- 
tiffs being  the  wife  of  the  other  plaintiff 
filed  an  affidavit  that  she  was  a  free- 
holder in  the  county  and  intended  chang- 
ing her  residence  to  the  county  before 
the  case  could  be  reached  for  trial;  it 
was  held,  that  this  did  not  constitute  any 
reason  for  permitting  her  to  file  her  own 
bond.    Dalton  v.  Bateson,  12  C.  C.  644. 

131.  A  plaintiff  will  be  compelled  to 
give  security  for  costs  as  a  non-resident, 
where  it  appears  that  after  bringing  suit 
he  took  lodgings  within  the  state  and 
declared  it  to  be  his  intention  to  perma- 
nently remain  here,  but  it  further  ap- 
pears that  he  owns  no  property  here  and 
his  family  still  resides  in  another  state 
where  he  is  still  registered  as  a  voter. 
McCaUey  v.  Moore,  14  C.  C.  37. 

132.  A  non-resident  plaintiff  will  not 
be  required  to  give  security  for  costs 
where  the  petition  is  filed  nearly  two 
years  after  the  case  has  been  at  issue 
and  rules  have  been  entered  to  file  a  bill 
of  particulars,  an  amended  statement  and 
a  more  specific  bill  of  particulars,  and  the 
case  has  been  on  the  trial  list  for  several 
terms.     Voss  v.  Senaenig,  14  C.  C.  631. 

133.  Where  a  non-resident  plaintiff  has 
obtained  a  lien  for  his  claim,  he  will  not 
be  required  to  give  security  for  costs. 
Western  Publishing  House  v.  Valentine,  3 
Dist.  Rep.  242. 

134.  A  plaintiff  will  not  be  required 
to  enter  security  for  costs  where  it  ap- 
pears that  both  plaintiff  and  defendant 
are  non-residents.  Tyler  v.  Bannon,  30 
W.  N.  C.  372. 

135.  A  non-resident  plaintiff  will  not 
be  ordered  to  enter  security  for  costs 
where  the  af&davit  of  defence  admits 
part  of  the  claim  to  be  due.  Heller  v. 
Dreifim,  34  W.  N.  C.  83. 
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Vn.  Costs  upon  amendment. 

136.  Since  the  procedure  act  of  25  May 
1887  (Brightly's  Purdon  1728)  an  amend- 
ment in  the  declaration  from  trespass  to 
case,  or  vice  versa,  does  not  change  the 
form  of  the  action  and  does  not  require 
the  payment  of  costs,  and  a  continuance 
upon  the  granting  of  such  amendment 
is  now  in  the  discretion  of  the  court 
Armstrong  v.  FactoryvUle,  10  C.  C.  274 

Vm.  Costs  of  a  former  suit. 

137.  Upon  a  bill  to  recover  land  on  the 
ground  of  fraud  perpetrated  by  defend- 
ants, the  court  will  not  stay  proceedings 
until  the  costs  in  a  previous  ejectment  in 
which  the  defendants  were  successful  are 
paid.    Bankin  v.  Thompson,  8  C.  C.  201. 

138.  A  second  suit  will  be  stayed  until 
the  costs  of  a  former  suit  for  the  same 
cause  of  action  be  paid ;  and  this,  though 
the  first  suit  be  a^nst  the  defendant  as 
an  individual  and  the  second  against  him 
as  a  surviving  partner.  Zimmerman  v. 
Kuebler,  9  C.  C.  128;  s.  c.  2  Northam. 
304. 

See  Abatement. 

IX.  Judge's  certificate. 

139.  The  Statute  22  and  23  Charles  n., 
chap.  9,  which  provides  that  in  all  actions 
of  trespass  where  the  judge  shall  not  find 
that  the  title  to  the  land  was  chiefly  in 
question,  the  plaintiff,  where  the  jury 
shall  find  the  damages  to  be  under  the 
value  of  forty  shillings,  shall  not  recover 
more  costs  than  damages,  is  in  force  in 
Pennsylvania.  Kruippenberger  v.  Both, 
163  P.  S.  614. 

140.  In  an  action  of  trespass  where  the 
defendant  pleaded  a  right  of  way  and 
the  jury  found  for  the  plaintiff;  it  was 
held,  that  the  court  would  grant  a  certifi- 
cate entitling  the  plaintiff  to  full  costs, 
the  title  to  the  land  being  in  questioa 
Mehring  v.  Sparver,  4  York  17. 

141.  In  an  action  of  trespass  the  court 
will  not  certify  that  the  title  to  the  land 
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came  in  question  so  as  to  carry  fall  costs, 
when  in  fact  the  title  did  not  come  in 
question;  and  this,  although  the  defend- 
ant had  ousted  the  jurisdiction  of  the 
justice  by  filing  an  afiB  davit  that  the 
title  would  come  in  question.  Hoke  v. 
Beetfcy,  10  C.  C.  306. 

Z.  Treble  costs. 

142.  Where  the  sheriff  imder  a  writ  of 
replevin  took  out  of  the  possession  of  a 
constable  two  mules,  which  had  been 
levied  upon  by  the  latter  under  an  exe- 
CQtion  issued  by  a  justice  against  the 
plaintiffs  in  replevin,  the  court,  imder  the 
acts  April  1779  (Brightly's  Purdon  1863), 
quashed  the  writ  of  replevin  and  awarded 
treble  costs  to  the  constable.  Mowrer  v. 
WW/er,  8  Lane.  226. 

COUNCILS. 

See  BoBOuoHs:    Municipal    Cobpora- 
Tioxs:  Philadelphia:  PiTTSBtrsoH. 

COUKTY. 

See  Jails:  Muxicipal  Cobpobations : 
Public  Accounts  :  Supervisors. 

1.  The  population  of  a  county  must 
be  determined  by  the  last  Federal  census 
in  the  absence  of  any  legislative  provi- 
sion for  otherwise  ascertaining  the  fact. 
GttWin  V.  SchuyVciU  County,  149  P.  S. 
210;  reversing  s.  c.  10  C.  C.  601. 
Cmm'tk  V.  Comrey,  149  P.  S.  216. 

2.  The  constitutional  provision  that 
the  lines  of  a  new  county  shall  not  pass 
▼ithin  ten  miles  of  the  county  seat  of 
any  county  proposed  to  be  divided  has 
reference  to  the  county  town  and  not 
to  the  court-house.  In  re  County  Seat, 
4  Dist  Rep.  319. 

3.  Upon  the  division  of  a  county  after 
proceedings  to  compel  a  trustee  to 
aaount,  the  court  of  the  old  county 
has  jorisdiction  to  enter  and  enforce  a 
decree  to  pay  over ;  and  this,  though  the 
parties  resided  in  the  new  county.  Mo 
Dottough  V.  McDorumgh,  5  Kulp  520. 


4.  Blair  coimty  is  subject  to  the  gen- 
eral act  of  13  April  1843  (Brightly's 
Purdon  1892),  making  it  the  duty  of 
county  commissioners  to  repair  all 
bridges ;  and  this,  though  it  was  erected 
by  the  act  of  26  February  1846  out  of 
two  counties  to  which  the  act  did  not 
apply.  Sliadler  v.  Elair  County,  136 
P.  S.  488;  s.  0.  26  W.  N.  C.  487.  See 
Berg's  Petition,  139  P.  S.  354. 

5.  Under  the  act  24  May  1878 
(Brightly's  Purdon  1975),  the  board  of 
revenue  commissioners,  where  a  county 
has  been  divided,  has  no  authority  to 
apportion  a  credit  allowed  to  the  old 
county  and  transfer  a  part  of  it  to  the 
new  county;  and  the  board  of  public 
accounts,  under  the  act  8  April  1869 
(Brightly's  Purdon  1745),  has  authority 
to  reopen  such  an  illegal  settlement  and 
charge  back  to  the  old  county  the  credit 
taken  from  it.  Lackawanna  County  v. 
Comm'th,  156  P.  S.  477. 

6.  The  division  of  a  county  and  change 
of  its  name  does  not  affect  the  special 
laws  applicable  to  the  territoiy  or  the 
people  embraced  in  the  new  county  prior 
to  the  change.  Gibbon's  Apjyeal,  3  Lack. 
Jur.  241. 

7.  By  the  act  15  April  1834,  sec.  9 
(Brightly's  Purdon  436),  the  titles  to  all 
court-houses,  jails,  prisons,  and  work- 
houses are  now  vested  in  the  respective 
counties  for  the  use  of  the  people  thereof 
and  for  no  other  use.  Slegd  v.  Lauer, 
148  P.  S.  236. 

a  The  act  1  June  1883  (Brightly's 
Purdon  438),  providing  for  the  purchase 
of  land  for  court-houses,  is  constitutional ; 
it  supersedes  the  act  15  April  1834,  sec. 
10  (Brightly's  Purdon  437),  and  is  in- 
tended to  furnish  not  only  a  complete 
but  an  exclusive  method  for  the  acquisi- 
tion for  the  purpose  named;  under  that 
act  the  commissioners  have  no  authority 
to  purchase  ground  without  first  having 
obtained  the  approval  of  two  successive 
grand  juries,  and  this  provision  is  not 
complied  with  by  two  reports  merely 
recommending  the  erection  of  a  new 
court-house,  but  saying  nothing  as  to  the 
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site  or  as  to  the  purchase  of  land.    Ben- 
nett V.  Norton,  7  Kulp  443. 

9.  The  recommendation  to  the  county 
commissioners  of  Mercer  county  to  sub- 
scribe for  the  bonds  of  the  Pittsburgh 
and  Erie  Railroad  was  not  sufficient, 
under  the  act  of  4  May  1852,  to  author- 
ize such  subscription.  Such  bonds  so 
issued  are  void  except  in  the  hands  of 
bona  Jide  purchasers  for  value  without 
notice.  Frick  v.  Mercer  County,  138  P. 
S.  623;  8.  0.27  W.  K  C.  362. 

10.  The  act  of  3  May  1878  (P.  L.  43), 
authorizing  the  re-indexing  of  records  in 
the  county  offices,  having  a  proviso  that 
it  shall  not  apply  to  counties  having  a 
population  of  over  400,000,  is  unconstitu- 
tional. It  is  also  in  conflict  with  article 
v.,  section  26,  providing  that  the  juris- 
diction and  powers  of  all  courts  of  the 
same  class  or  grade  shall  be  uniform. 
Beaver  County  Indexes,  6  C.  C.  626.  See 
Laniua'a  Petition,  1  York  221. 

11.  Under  the  act  13  April  1864  (P.  L. 
362),  the  county  of  Lancaster  may  proceed 
to  recover  money  from  the  city  of  Lan- 
caster for  opening  streets,  either  by  as- 
sumpsit or  bill  in  equity,  but  the  remedy 
by  mandamus  is  inappropriate.  That 
act  contemplates  yearly  statements  and 
the  striking  of  a  balance  every  twelve 
months,  and  if  the  county  has  not  kept 
the  account  directed  by  the  act,  the  court 
ynil  state  an  account  and  will  not  allow 
recovery  for  any  items  which  had  accrued 
six  years  prior  to  the  date  of  the  suit. 
LawMSter  County  v.  Lancaster  City,  160 
P.  S.  411;  affirming  s.  c.  10  Lane.  65. 
See  8.  c.  12  Lane.  81. 

12.  The  act  of  18  March  1869  imposed 
upon  the  county  of  Lebanon  the  duty  of 
maintaining  only  those  bridges  which,  at 
that  date,  the  townships  were  required  to 
maintain.  North  Lebanon  Township  v. 
Lebanon  County,  6  C.  C.  638. 

13.  The  county  is  liable  for  constable's 
fees  for  serving  notices  of  election  on 
school  directors,  judges  and  inspectors  of 
election  and  assessors.  The  act  of  13  June 
1840  (Brightly's  Purdon  378)  is  not  re- 
pealed by  the  election  act  of  30  June 


1874.     Lehigh  County  v.  Tingling,  6  C.  C. 
694. 

14.  Upon  certiorari  taken  by  a  county 
to  a  justice's  judgment,  the  affidavit  may 
be  made  by  the  clerk  to  the  county  com- 
missioners.   Ibid. 

15.  The  county  is  liable  for  the  ser- 
vices of  an  attorney  appointed  by  the 
court  to  sue  the  sureties  of  a  prothono- 
tary  who  had  misappropriated  moneys 
paid  into  court.  Northampton  County  v. 
Steele,  1  Mona.  682;  affirming  Steele  v. 
Northampton  County,  1  Northam.  407. 

16.  The  act  of  25  April  1889  (Bright- 
ly's Purdon  452),  so  far  as  it  requires  the 
county  to  heat  and  light  the  county  offices, 
is  constitutional,  and  applies  to  officers 
elected  before  its  passage,  but  the  pro- 
vision that  the  county  shall  furnish  the 
office  furniture,  books  and  stationery  is, 
as  to  officers  elected  before  its  passage, 
an  increase  of  the  officers'  emoluments 
and  in  violation  of  article  III.,  section  13, 
of  the  constitution.  Wren  v.  Luzerne 
County,  6  Kulp  37.  See  Young  v.  Brad- 
ford County,  7  0.  C.  428. 

17.  Where  the  state  personal  property 
tax  is  embezzled  and  a  settlement  is  made 
against  the  county,  and  the  neglect  of 
the  commonwealth's  officers  to  enforce 
quarterly  returns  and  payments  relates 
only  to  a  single  quarter  of  the  year,  and 
the  county  officers  have  had  ample  oppor- 
tunity for  investigation,  the  attorney- 
general's  commission  may  be  imposed 
upon  the  counly.  Comm'th  v.  Philadel- 
phia County,  167  P.  S.  560. 

18.  Where  a  county  treasurer  is  re- 
quired to  assess,  collect  and  remit  the 
state  tax  to  the  state  treasurer,  he  is  not 
the  agent  of  the  commonwealth,  but  of 
the  county  until  the  tax  is  paid  by  him 
to  the  state  treasurer.  Nothing  relieves 
the  county  from  liability  to  the  state  for 
the  tax,  but  actual  payment  of  it  to  the 
state  treasurer.  Comm'th  v.  Phiiadelj^aa 
County,  157  P.  S.  631,  550,  558. 

19.  The  right  of  the  commonwealth  to 
a  tax  cannot  be  lost  by  the  neglect  or  un- 
faithfulness of  her  agents,  but  this  rule 
applies  only  to  the  tax  and  not  to  the 
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penalties ;  where  a  city  collected  ^e  tax 
on  loans  and  paid  it  over  to  its  treasurer, 
and  for  sixteen  months  afterwards  not 
a  quarterly  return  or  payment  was 
requested  or  exacted  by  the  common- 
wealth's officers ;  it  was  held,  that  inter- 
est on  the  tax  at  twelve  per  cent  should 
be  lowered  to  six  per  cent,  and  that  the 
fees  of  the  attorney-general  shoidd  be 
stricken  off.  Comm'th  r.  Philadelphia 
County,  167  P.  8.  568. 

20.  Where  a  county  treasurer  applies  a 
portion  of  the  state  personal  property 
tax  to  another  account  with  the  common- 
wealth for  which  the  county  is  in  no  way 
responsible,  it  cannot  be  claimed  that 
sach  an  appropriation  is  an  embezzle- 
ment by  the  treasurer  as  trustee  of 
county  funds,  and  that  the  commonwealth 
holds  the  money  on  the  same  trust 
Comm'th  V.  Philadelphia  County,  167  P.  S. 
631. 

21.  On  an  appeal  from  a  tax  settle- 
ment, the  attorney-general's  commissions 
go  into  the  state  treasury  as  a  penalty 
for  tardiness  in  the  payment;  where  a 
county  treasurer  embezzled  personal  prop- 
erty tax  and  a  settlement  was  made 
t^ainst  the  county,  without  the  coimty 
officers  knowing  of  the  settlement,  it 
was  held,  that  the  attorney-general's  com- 
missions should  not  be  charged  against 
the  county.  Comm'th  v.  Philaddphia 
County,  157  P.  S.  531,  660,  668. 

22.  Where  a  county  treasurer,  through 
the  neglect  of  the  commonwealth's  offi- 
cers, fails  to  make  a  prompt  return  of 
the  state  personal  property  tax,  and  sub- 
sequently embezzles  the  fund,  the  county 
is  not  liable  for  interest  on  that  portion 
of  the  fund  which  it  is  entitled  to  re- 
ceive back  from  the  state.  Comm'th  v. 
J^Hadelphia  County,  157  P.  S.  631,  660, 
568. 

23.  In  assumpsit  by  the  commonwealth 
against  a  county  to  recover  the  amoimt  of 
a  tax  settlement,  the  county  will  be  per- 
mitted to  prove  any  facts  going  to  show 
that  the  commonwealth  ought  not,  in 
equity  and  good  conscience,  recover  the 
whole  or  any  part  of  the  claim;  and  this, 


though  no  appeal  was  taken  from  the 
settlement.  Comm'th  v.  Philaddphia 
County,  157  P.  S.  531. 

24.  Where  a  building  is  added  to  the 
county  prison  without  authority  from  the 
county  commissioners  or  the  court  of 
quarter  sessions,  a  claim  for  its  erection 
is  properly  disallowed  by  the  county 
auditors.  Mogel  v.  Berk«  County,  164  P. 
S.  14 ;  reversing  s.  o.  12  C.  C.  498. 

25.  Where  prison  orders  are  paid  with 
county  funds,  neither  the  orders  nor  a 
settlement  by  the  prison  auditor  will 
bind  the  coimty  auditors.  Mogel  v.  Berks 
County,  164  P.  S.  14 ;  reversing  s.  c.  12 
C.  C.  498. 

26.  Prison  inspectors  while  at  the 
prison  in  the  discharge  of  their  official 
duties  are  entitled  to  be  furnished  with 
meals  at  the  expense  of  the  prison  fimd ; 
their  expenses  in  travelling  to  another 
county  to  examine  the  practical  workings 
of  the  Bertillon  system  of  measuring  con- 
victs, under  the  act  7  May  1889  (Brightly's 
Purdon  388),  is  properly  chargeable  to 
the  prison  fund.  Mogd  v.  Berks  County, 
154  P.  S.  14;  reversing  s.  c.  12  C.  C. 
498. 

27.  A  coimty  may  indemnify  a  com- 
missioner who,  in  good  faith,  makes  a 
criminal  complaint  against  his  defaulting 
predecessors  for  the  recovery  of  moneys 
alleged  to  have  been  fraudulently  ob- 
tained, and  who  is  put  to  the  expense  of 
employing  counsel  by  reason  of  his  own 
arrest  for  perjury  upon  his  affidavits 
filed.  Northamj^on  County  v.  Schortz,  6 
Northam.  6. 

28.  Where  a  judgment  has  been  ob- 
tained against  a  county,  ten  taxpayers  may 
intervene,  under  the  act  12  June  1878 
(Brightly's  Purdon  437),  and  appeal  the 
case  to  the  supreme  court;  the  court  has 
no  discretion  to  grant  or  withhold  the 
permission  to  intervene.  BeU  v.  Allegheny 
County,  149  P.  S.  381 ;  reversing  s.  o.  10 
C.  C.  697. 


COUHTY  AUDITORS. 

See  Public  Aocomrrs. 
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COUNTY  COMMISSIONERS. 

1.  The  act  of  1  June  1883  (Brightly'a 
Purdon  438),  for  the  purchase  by  county 
commissioners  or  the  condemnation  of 
lands  for  county  buildings,  violates  article 
III.,  sec.  7,  of  the  constitution  in  except- 
ing counties  containing  cities  coexten- 
sive with  the  county.  Chester  County 
Court  House,  7  C.  C.  212. 

2.  The  act  of  25  April  1889  (Brightly's 
Purdon  452),  authorizing  county  com- 
missioners to  furnish  furniture,  books, 
stationery,  light  and  fuel  to  county 
officers,  applies  to  officers  elected  prior  to 
its  passage.  Toung  v.  Bradford  County, 
7  C.  C.  428. 

3.  The  persons  cha^d  with  the  publi- 
cation of  the  mercantile  appraiser's  lists 
in  the  city  of  Philadelphia  are  the  auditor- 
general  of  the  state  and  the  city  treasurer, 
and  not  the  city  commissioners.  Barttey 
T.  Patt&n,  46  L.  I.  168. 

4.  If  property  be  omitted  from  the  tax- 
book  by  the  assessor,  it  is  his  duty  to 
assess  it ;  the  county  commissioners  as  a 
board  of  revision  cannot  assess  it.  Bidg- 
way  v.  Bridgeport,  5  Montg.  73. 

5.  A  grand  jury  in  recommending  the 
erection  of  a  county  jail  cannot  restrict 
the  discretionary  power  of  the  commis- 
sioners as  to  the  specific  location  thereof. 
Sharp  V.  Wtke,  9  Atlan.  454. 

6.  The  act  1  April  1852  (P.  L.  211), 
having  vested  in  the  county  commissioners 
of  Schuylkill  county  the  appointment  of 
the  keeper  of  the  coimty  prison  subject 
to  the  approval  of  the  quarter  sessions, 
it  was  held,  that  the  court  could  not  review 
such  an  appointment  in  pursuance  to  the 
views,  preferences  and  opinions  of  any 
section  of  the  community,  nor  could  it 
inquire  into  the  reasons  which  prompted 
the  appointment.  Martin's  Case,  11  C.  C. 
279 ;  Dunkelberger's  Case,  14  C.  C.  641. 

7.  The  act  15  April  1834,  sec.  11 
(Brightly's  Purdon  438),  directing  the 
county  commissioners  to  maintain  the 
county  buildings  in  suitable  and  conven- 
ient order  and  repair,  does  not  give  the 
control  of  the  court  officers  to  the  county 


commissionei-s ;  there  is  no  law  author- 
izing the  county  commissioners  to  provide 
heat  for  the  public  offices,  nor  have  the 
commissioners  authority  to  employ  a  fire- 
man for  the  purpose  of  making  fires  to 
supply  such  heat.  The  act  25  April  1889 
(Brightly's  Purdon  462),  directing  the 
county  commissioners  to  furnish  needed 
fuel  and  light,  merely  requires  the  county 
to  furnish  the  material;  the  coimty  offi- 
cers must  find  the  means  to  convert 
the  material  into  heat  and  must  pay  the 
fireman.  In  re  Court  Officers,  3  Dist.  Rep. 
196. 

a  The  act  14  May  1889  (Brightly's 
Purdon  1822)  does  not  authorize  the 
construction  of  a  street  railway  upon  a 
county  bridge;  upon  the  purchase  of  a 
bridge  with  the  county  funds,  the  same 
becomes  a  county  bridge,  and  the  title 
vests  in  the  county  commissioners,  who 
have  no  power  to  grant  street  railway 
companies  the  right  to  lay  tracks  and 
pass  cars  over  the  same.  Venango  County 
Commissioners  v.  OU  City  Street  By.  Co., 
3  Dist  Rep.  546. 

9.  If  the  site  of  a  county  bridge  be  so 
selected  that  one  of  the  termini  does  not 
connect  with  any  public  highway,  the 
coimty  commissioners  will  not  be  com- 
pelled to  construct  an  approach  until  by 
appropriate  proceedings  a  highway  has 
been  properly  laid  out  and  opened  thereto. 
CommHh  v.  Loomis,  128  P.  S.  174. 

10.  The  court  will  not  interfere  by 
mandamus  with  the  discretion  of  the 
county  commissioners  in  the  building  of 
an  approach  to  a  county  bridge.    Ibid. 

11.  Blair  county  is  subject  to  the  gen- 
eral act  of  13  April  1843  (Brightly's  Pur- 
don 1892),  making  it  the  duty  of  county 
commissioners  to  repair  all  bridges ;  and 
this,  though  it  was  erected  by  the  act  of 
27  February  1846  out  of  two  counties  to 
which  the  act  did  not  apply.  Shadier  v. 
Biair  County,  26  W.  N.  C.  487. 

12.  County  commissioners  in  office  are 
the  proper  parties  to  file  a  bill  to  set  aside 
the  sale  by  the  county  of  land  bought  at 
a  treasurer's  sale  for  taxes,  on  an  aver- 
ment that  a  former  county  commissioner 
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was  interested  in  the  purchase  from  the 
county.     Petenfa  Appeal,  129  P.  S.  121. 

13.  If  land  bought  at  a  treasurer's  sale 
be  sold  to  a  good  faith  purchaser,  the  sale 
will  not  be  declared  void  and  the  deed 
ordered  to  be  surrendered  for  cancella- 
tion simply  because  a  county  commis- 
sioner, subsequently  purchased  a  half 
interest  therein.    Ibid 

14.  It  is  the  duty  of  the  county  com- 
missioners and  not  of  the  township  super- 
visor to  repair  county  bridges.  Dougherty 
V.  Supervisors  of  Upper  Mien,  12  C.  C. 
304. 

15.  Under  the  local  act  of  28  March 
1873,  relating  to  damages  for  sheep  killed 
by  dogs,  the  county  commissioners  cannot 
review  the  finding  of  damages  by  the  ap- 
praisers ;  but,  though  their  duty  in  sign- 
ing the  warrant  is  ministerial,  if  there  be 
indications  of  fraud,  they  may  inquire 
into  such  question  and  act  accordingly. 
Fraud  vitiates  everything,  "  even  a  sheep 
certificate."  Voaburg  v.  Wyoming  County 
Commissioners,  7  C.  C.  646. 

16.  In  Luzerne  county  the  county  com- 
missioners constitute  a  salary  board  for 
the  purpose  of  determining  the  number 
and  salaries  of  clerks  and  deputies  for 
the  county  of&ces;  the  county  auditors 
are  not  members  of  the  salary  board. 
Comm'th  V.  Evans,  6  Kulp  145. 

17.  Where  county  re-auditors  reported 
an  indebtedness  on  the  part  of  the  county 
commissioners  of  a  certain  amount,  and 
such  report  was  filed  in  the  prothono- 
tary's  office  and  judgment  for  that 
amount  entered  against  them,  and  the 
defendant,  one  of  the  commissioners,  ap- 
pealed from  this  report,  and  the  appeal 
was  never  prosecuted,  and  a  scire  facias 
was  issued  on  the  judgment,  and  after  the 
lapse  of  five  years  the  defendant  filed  his 
petition  praying  the  court  to  quash  the 
scire  facias  and  strike  off  the  report  of 
the  re-auditors ;  it  was  hdd,  that  the  peti- 
tion must  be  dismissed ;  that  the  defend- 
ant having  appealed  from  the  report,  had 
himself  brought  it  into  court  for  adjudi- 
cation. York  County  v.  Seeser,  4  York 
207. 


la  The  act  13  May  1889  (Brightly's 
Purdon  1710),  making  an  allowance  to 
directors  of  the  poor  and  county  commis- 
sioners for  travelling  expenses,  does  not 
apply  to  counties  where  the  officers  re- 
ceive a  per  diem  compensation ;  and  this, 
although  such  compensation  exceeds  one 
hundred  and  fifty  dollars  per  year.  It 
does  not  apply  to  the  local  act  of  22 
March  1866  for  Mercer  county.  Mercer 
County  V.  AUen,  10  C.  C.  342. 

19.  County  commissioners  for  North- 
ampton coimty  are  entitled  to  four  dol- 
lars a  day  and  mileage  at  six  and  one 
quarter  cents  per  mile,  but  to  no  other 
compensation.  Bitter  v.  Nortliampton 
County,  2  Northam.  363. 

ao.  A  county  may  indemnify  a  commis- 
sioner who,  in  good  faith,  makes  a  crim- 
inal complaint  against  his  defaulting 
predecessors  for  the  recovery  of  moneys 
alleged  to  have  been  fraudulently  ob- 
tained, and  who  is  put  to  the  expense  of 
employing  counsel  by  reason  of  his  own 
arrest  for  perjury  upon  his  affidavits 
filed.  Northampton  County  v.  Schortz,  5 
Northam.  6. 


COUNTY  CONTROLLER. 

1.  The  act  8  June  1893,. entitled  "An 
act  creating  the  office  of  county  controller 
in  counties  of  this  commonwealth  con- 
taining one  hundred  and  fifty  thousand 
inhabitants  and  over,  prescribing  his 
duties,"  is  in  conflict  with  article  III., 
sec.  3,  of  the  constitution,  as  there  is 
no  indication  in  the  title,  of  the  purpose 
and  effect  of  the  act  to  abolish  the 
office  of  county  auditor.  Comm'th  v. 
Samuels,  163  P.  S.  283;  reversing  s.  o. 
14  C.  C.  423;  Comm'th  v.  Severn,  164 
P.  S.  462;  affirming  s.  c.  15  C.  C.  249. 


COUNTY  LnrES. 

See  Boundabt:  Codwtt. 
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COimTY  SOLICITOR. 

1.  It  is  within  the  sphere  of  a  county 
solicitor's  duties  to  prosecute  claims  by 
his  county  to  an  allowance  for  overpay- 
ment of  state  taxes.  Lancaster  County 
V.  FuUon,  128  P.  S.  48. 

2.  A  contract  by  county  commissioners 
to  give  to  the  county  solicitor,  whose  sal- 
ary is  fixed  by  law,  additional  compen- 
sation for  services  within  the  sphere  of 
his  official  duties,  is  ^tra  vires ;  it  is 
incapable  of  ratification.    Ibid. 


COUNTY  TREASURER. 

1.  A  county  treasurer  cannot  release 
the  sureties  on  the  bond  of  a  tax  collec- 
tor, by  the  acceptance  of  a  note  from 
the  latter  and  putting  the  same  in  judg- 
ment. Templ^on  v.  Comtn'th,  8  Atlan. 
167. 

2.  Under  the  act  of  29  March  1869 
(P.  L.  294),  the  county  treasurer  of 
Bucks  county  must  pay  to  the  credit 
of  the  county,  four  per  cent  of  the 
amount  of  the  state  taxes  collected ;  not 
four  per  cent  of  the  six  per  cent  re- 
tained. Biehn  v.  Bucks  County,  132  P. 
S.  661 ;  s.  c.^  26  W.  N.  C.  427. 

3.  Where  *a  county  treasurer,  through 
the  neglect  of  the  commonwealth's  of- 
ficers, fails  to  make  a  prompt  return  of 
the  state  personal  property  tax,  and  sub- 
sequently embezzles  the  fund,  the  county 
is  not  liable  for  interest  on  that  portion 
of  the  fund  which  it  is  entitled  to  receive 
back  from  the  state.  CommHh  v.  PhUa- 
delphia  County,  167  P.  S.  631,  660,  668. 

4.  Where  a  county  treasurer  applies 
a  portion  of  the  state  personal  property' 
tax  to  another  account  with  the  common- 
wealth, for  which  the  county  is  in  no 
way  responsible,  it  cannot  be  claimed 
that  such  an  appropriation  is  an  em- 
bezzlement by  the  treasurer  as  trustee 
of  county  funds  and  that  the  common- 
wealth holds  the  money  on  the  same 
trust.  Comm'th  v.  Philadelphia  County, 
157  P.  S.  531. 


5.  Where  a  county  treasurer  is  re- 
quired to  assess,  collect  and  remit  the 
state  tax  to  the  state  treasurer,  he  is 
not  the  ^ent  of  the  commonwealth,  but 
of  the  county  until  the  tax  is  paid  by 
him  to  the  state  treasurer.  Nothing  re- 
lieves the  county  from  liability  to  the 
state  for  the  tax  but  actual  payment  of 
it  to  the  state  treasurer.  Comm'th  v. 
Philadelphia  County,  167  P.  S.  631,  550, 
668. 

6.  The  surety  of  a  county  treasurer 
having  made  good  the  latter's  deficit, 
is  entitled  to  be  subrogated  to  the  rights 
of  the  county  on  his  official  bond,  and, 
without  a  formal  order  of  substitution, 
is  entitled  to  a  dividend  on  the  amount 
of  the  said  deficit  out  of  his  assigned 
estate.    BoUz's  Estate,  133  P.  S.  77. 

7.  A  county  treasurer  cannot  be  re- 
garded as  a  county  officer  in  the  collec- 
tion of  state  taxes ;  commissions  on  such 
taxes  are  his  property  and  can  be  re- 
tained by  him.  Philadelphia  v.  Martin, 
126  P.  S.  683 ;  affirming  s.  c.  46  L.  I.  64. 

8.  The  treasurer  of  Montgomery  county 
is  not  entitled  to  the  five  per  cent  allow- 
ance to  the  county  in  the  settlement  of 
state  taxes.  His  compensation  is  fixed 
by  the  act  of  17  March  1868.  Cole  v. 
Montgomery  County,  4  Montg.  61. 

9.  A  city  treasurer,  who  by  the  act  of 
23  May  1874  is  ex  officio  treasurer  of  the 
school  district,  is  entitled  to  compensa- 
tion for  each  office.  McCauley  v.  Eaaton 
School  District,  133  P.  S.  493;  s.  c.  26 
W.  N.  C.  620. 

10.  The  city  treasurer  of  Scranton  be- 
ing ex  officio  school  treasurer,  is  entitled 
to  such  compensation,  not  exceeding  two 
per  cent,  as  shall  be  determined  by  the 
school  controllers.  He  is  not  required  to 
submit  his  accounts  to  the  city  controller, 
and  the  latter's  disallowance  of  his  claim 
is  not  conclusive  upon  him.  Scranton 
School  District  v.  Simpson,  133  P.  S.  202; 
8.  c.  26  W.  N.  C.  617;  afBrming  a.  c. 
1  Lack.  Jur.  166. 

11.  Under  the  act  9  June  1891 
(Brightly's  Purdon  1227),  providing  for 
the   payment   to   cities,   boroughs   and 
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townships  of  proportionate  parts  of  all 
license  fees,  the  whole  amount  of  such 
fees  must  first  be  paid  to  the  county 
treasurer,  and  by  him  disbursed  to  all 
who  are  to  share  in  the  division,  and  for 
receiving  and  paying  out  these  moneys, 
he  is  entitled  to  compensation.  No  par- 
ticular rate  of  compensation  seems  to  be 
fixed  for  the  payment  of  the  sums  due  to 
the  proper  municipalities,  but  upon  the 
proportion  retained  for  the  tise  of  the 
county  the  county  treasurer  is  author- 
ized to  receive  the  same  per  cent  as  upon 
moneys  collected  and  returned  to  the 
state.  South  Bethlehem  v.  Hemingvmy, 
4  Northam.  365. 

U.  A  county  treasurer  is  entitled  to 
compensation  upon  the  amount  of  tem- 
porary loans  but  not  upon  renewal  notes 
for  such  loans,  as  they  amount  only  to 
an  extension  of  credit.  Hemingway' »  Ap- 
peal, 4  Northam.  403. 

13.  To  fix  the  compensation  of  the 
county  treasurer  under  the  act  15  April 
1834,  sec.  41  (Brightly's  Purdon  464),  a 
majority  of  both  the  county  commission- 
ers and  county  auditors  must  agree; 
where  the  county  commissioners  have 
fixed  the  amount  the  compensation  is  not 
settled  until  a  majority  of  the  auditors 
approve,  and  in  case  of  disagreement  the 
court  upon  an  appeal  under  the  act  16 
April  1876  (Brightly's  Purdon  464),  may 
settle  the  compensation  for  the  treasurer's 
full  term,  but  neither  the  court  nor  com- 
missioners have  any  power  to  ascertain 
or  settle  the  treasurer's  compensation  for 
services  rendered  to  the  state  in  the  col- 
lection of  its  moneys.  Hemingway's  Ap- 
peal, 4  Northam.  403. 


coupoirs. 

See  BoKD. 


COURTS. 

See    Constitutional    Law:    Jubisdio- 
tion:  Rkcobds. 

I.  Court  officers  and  expenses. 

II.  Court  library, 

III.  Special  courts. 

IV.  Divided  court. 

I.  Court  officers  and  expenses. 

1.  The  appointment  of  the  court  crier 
and  tipstaves  is  in  the  court  and  not  in 
the  county  commissioners  or  the  sheriff, 
and  it  is  the  duiy  of  the  court  to  enforce 
the  performance  of  their  duties.  In  re 
Court  Officers,  3  Dist  Rep.  196. 

2.  The  duties  of  the  court  officers  in- 
volve the  opening  of  court,  keeping  the 
court-room,  judges'  room,  law  library  and 
jury  rooms  cleaned,  heated,  lighted,  and 
in  condition  for  the  convenient  and  com- 
fortable despatch  of  business.  In  re 
Court  Officers,  3  Dist.  Rep.  196. 

3.  The  act  15  April  1834,  sec.  11 
(Brightly's  Purdon  438),  directing  the 
county  commissioners  to  maintain  the 
county  buildings  in  suitable  and  conven- 
ient order  and  repair,  does  not  give  the 
control  of  the  county  officers  to  the  county 
commissioners ;  there  is  no  law  authoriz- 
ing the  county  commissioners  to  provide 
heat  for  the  public  offices,  nor  have  the 
commissioners  authority  to  employ  a  fire- 
man for  the  purpose  of  making  fires  to 
supply  such  heat.  The  act  25  April  1889 
(Brightly's  Purdon  452),  directing  the 
county  commissioners  to  furnish  needed 
fuel  and  light,  merely  requires  the  county 
to  furnish  the  material ;  the  county  offi- 
cers must  find  the  means  to  convert  the 
material  into  heat,  and  must  pay  the  fire- 
man. In  re  Court  Officers,  3  Dist  Rep. 
196. 

4.  The  crier  is  entitled  by  law  to  re- 
ceive one  dollar  for  each  attorney  ad- 
mitted to  practice,  and  it  seems  he  may 
demand  the  right  to  cry  the  sheriff's  sales 
and  receive  the  fee  {flowed  by  law  for 
that  service.  In  re  Court  Officers,  3  Dist. 
Rep.  196. 
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5.  A  county  is  liable  for  the  incidental 
expenses  of  the  courts,  such  as  light  and 
fire  for  the  court-house,  and  stationery; 
and  this,  regardless  of  the  contract  or  ap- 
proval of  the  county  commissioners.  In 
re  Court  Officers,  3  Dist.  Rep.  196. 

n.  Court  library. 

6.  The  act  of  11  April  1866,  providing 
that  all  fines  imposed  by  the  quarter  ses- 
sions of  Luzerne  county  shall  be  paid  to 
the  library  association  for  the  purchase 
and  maintenance  of  a  law  library  for  the 
use  of  the  courts,  is  constitutional.  It  is 
not  repealed  by  the  act  of  12  April  1876. 
Comm'th  V.  Ehret,  1  Northam.  168. 

in.  Special  courts. 

7.  Where  the  president  judge  of  a  dis- 
trict is  under  no  disability  to  hold  the 
regular  term,  but  only  to  try  a  particular 
case,  he  cannot  certify  that  case  under 
the  act  1  May  1861  (Brightly's  Purdon 
329)  to  any  judge  in  the  commonwealth, 
but  he  must  transmit  it  to  the  nearest 
disinterested  president  judge  imder  the 
act  22  April  1856  (Brightly's  Purdon 
329);  under  the  latter  act,  the  judge 
called  in  may  try  the  single  case  at  the 
regular  term,  with  the  regular  panel  of 
jurors,  and  thus  dispense  with  the  delay, 
expense  and  machinery  of  a  special  court. 
Comm'th  v.  White,  161  P.  S.  676. 

IV.  Diyided  court. 

8.  An  approval  of  a  bond  by  one  judge, 
the  other  dissenting,  is  not  an  approval 
by  the  court  Nolde's  Appeal,  15  Atlan. 
777 ;  affirming  Nolde  v.  Madiem,  4  Lane. 
347. 

9.  A  person  detained  in  a  county  jail 
under  a  commitment  cannot,  before  trial, 
under  the  act  of  8  May  1883,  be  com- 
mitted to  an  insane  hospital  by  the  presi- 
dent judge  at  chambers;  he  is  not  the 
court  within  the  meaning  of  that  act, 
there  being  also  associate  judges  not 
learned  in  the  law.  Dua^s  Case,  7  C.  C. 
294. 


10.  Where,  upon  exceptions  to  an  ad- 
judication in  the  orphans'  court,  the 
judges  are  equally  divided,  the  judgment 
of  the  court  is  a  dismissal  of  the  excep- 
tions and  a  confirmation  of  the  adjudica- 
tion. Straiias's  Estate,  14  C.  C.  593 ;  s.  c. 
34  W.  N.  C.  478. 

11.  A  court  is  a  tribunal  established 
for  the  public  administration  of  justice 
and  composed  of  one  or  more  judges  who 
sit  for  that  purpose  at  fixed  times  and 
places,  attended  by  proper  officers ;  where 
a  court  is  composed  of  more  than  one 
judge,  one  of  the  judges  cannot,  after  the 
adjournment  of  the  court  and  without  con- 
sultation with  his  associates,  enter  a  valid 
judgment    ButU  v.  Armor,  164  P.  S.  73. 


covEiTAirr. 

See  CoNTBACT :  Damages  :  Deed. 

L  Execution  of  covenants. 
III.  Dependent  and  independent  cove- 
nants. 
IV.  Implied  covenants. 
V.  Covenants  for  title. 

(a)  Covenant  of  warranty, 
(e)   Covenant    against     incum- 
brances. 
VI.  Covenants  running  with  the  land. 
VII.  Actions  of  covenant 
Vni.  Performance  and  breach. 

I.  Execution  of  covenants. 

1.  As  to  whether  a  married  woman 
who  joins  in  a  conveyance  of  her  hus- 
band's real  estate  is  boimd  by  the  cove- 
nants in  the  deed.  TmUinger  v.  Charles, 
129  P.  S.  289. 

2.  Equity  will  not  enforce  a  covenant 
to  keep  open  an  alley,  which  found  its 
way  into  a  deed  by  mistake,  where  the 
parties  rectified  the  error  among  them- 
selves and  acquiesced  in  it  for  many 
years.     Corbett  v.  Block,  1  Lack.  Jur.  441. 
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m.  Dependent  and  independent 
covenants. 

3.  Where  a  lessee  of  coal  covenanted 
to  pay  a  certain  sum  each  year  in  the 
nature  of  rent,  and  it  was  further  cove- 
ntoted  that  if  the  lessee  could  not  pro- 
duce, from  causes  beyond  his  control, 
the  quantity  of  coal  required,  he  should 
be  exonerated  from  the  payment  of  rent 
on  all  coal  other  than  the  quantity 
actually  mined,  and  the  instrument  also 
provided  for  a  sale  to  the  lessee  of  cer- 
tain buildings  and  fixtures  for  a  specified 
siuu,  and  the  lessee  further  covenanted 
to  pay  a  monthly  sum  for  the  use  of  the 
miners'  houses,  and  it  appeared  that  for 
several  years  the  mine  was  flooded  and 
that  defendant  was  prevented  from  min- 
ing by  causes  beyond  his  control ;  it  was 
hdd,  that  the  covenants  to  mine  and  pay 
rent  for  houses  were  not  dependent  upon 
each  other,  and  that  the  defendant  was 
bound  to  pay  the  plaintiff  the  value  of 
the  buildings  and  fixtures  and  also  the 
rent  of  the  houses  during  the  continu- 
ance of  the  term.  Big  Black  Creek  Im- 
provement Co.  V.  Kemmerer,  162  P.  S. 
422. 

4.  Upon  an  exchange  of  properties 
where  the  defendant  inter  oMa  covenanted 
to  put  in  the  curb  and  street  pavement 
for  the  properties  conveyed  by  him,  and 
the  plaintiff  covenanted  to  build  within 
one  year,  and  the  defendant  failed  to 
put  in  the  curb  and  street  pavement 
which  were  put  in  by  the  city  and 
paid  for  by  the  plaintiff;  it  was  hdd, 
in  an  action  to  recover  an  amount  so 
paid,  that  the  plaintiff  was  not  bound  to 
build  before  the  cvirbing  and  paving  were 
done,  and  that  the  defendant  could  not 
set  off  damages  by  reason  of  the  plain- 
tiff's failure  to  build  within  one  year. 
McConaghy  v.  Pemberton,  168  P.  S.  121. 

IV.  Implied  covenants. 

5.  The  words  "grant,  bargain,  and 
sell "  constitute  an  implied  covenant  ap- 
plicable only  to  acts  of  the  grantor,  and 


not  of  former  owners.    Bean  v.  Stdtz,  4 
Montg.  105. 

6.  The  conveyance  of  a  lot  of  ground 
"  to  be  used  for  milling  or  manufacturing 
purposes  only,"  does  not  amoimt  to  a 
covenant  by  the  grantee  that  he  would 
erect  a  mill.  Madore's  Appeal,  129  P.  S. 
16. 

7.  In  an  agreement  for  the  sale  of  the 
vendor's  interest  in  land,  a  reference  to 
a  deed  is  not  a  covenant  that  the  quan- 
tity and  boundaries  shall  be  as  therein 
set  forth.     HoUon  v.  Walter,  5  Cent.  468. 

8.  Conditions  of  sale  are  merged  in 
the  deed  and  are  not  admissible  in  evi- 
dence unless  they  impose  conditions  not 
contained  in  the  deed.  Bean  v.  Steltz,  4 
Montg.  106. 

9.  In  an  action  against  a  lessee,  who 
has  drilled  one  paying  gas  well  upon  the 
premises,  for  not  putting  down  other 
wells  to  protect  the  territory  gainst  the 
effect  of  operation  on  adjoining  lands ;  it 
was  held  to  be  error  to  charge  that  a  fail- 
ure to  drill  such  wells  was  a  breach  of 
an  implied  covenant  imposing  a  liability 
in  damages  in  the  absence  of  a  reason- 
able excuise  therefor.  McKnight  v.  Man- 
ufacturer^  Natural  Gas  Co.,  146  P.  S.  185. 

v.  Covenants  for  title. 
(a)   Covenant  of  warranty. 

10.  In  covenant  for  purchase  money, 
when  the  vendor  has  agreed  to  give  a 
good  title,  the  plaintiff  must  show  a  good 
title ;  if  the  defendant  shows  a  doubtful 
title  in  plaintiff,  by  reason  of  an  out- 
standing trust,  the  plaintiff  cannot  re- 
cover.   Mliott  V.  Tyler,  5  Cent.  643. 

11.  Upon  a  contract  "  to  sell  and  con- 
vey by  a  deed  of  warranty,"  the  covenant 
is  fulfilled  by  the  delivery  of  a  deed  of 
special  warranty.  Payne  v.  Echols,  15 
Atlan.  895. 

12.  A  covenant  of  general  warranty  in 
a  deed  conveying  real  estate  and  also 
certain  gas  wells  with  their  connections 
and  appliances,  will  be  construed  to  apply 
only  to  the  title  of  the  real  estate  con- 
veyed.   Beale  v.  Jennings,  129  P.  8.  619. 
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13.  In  a  suit  on  a  covenant  of  general 
warranty  in  a  deed,  for  the  value  of  a 
coal  vein,  which  the  grantor  did  not  own 
and  which  was  not  excepted  in  the  deed, 
evidence  that  the  grantees  knew  that  the 
grantor  did  not  own  the  coal  and  did  not 
intend  to  include  it,  is  sufficient  to  go  to 
the  jury  on  the  question  of  the  reforma- 
tion of  the  deed  on  the  ground  of  mutual 
mistake.    Stafford  v.  Gfles,  136  P.  S.  411. 

14.  Where  money  was  loaned  by  a 
husband  upon  mortgage  and  the  mortgage 
placed  in  the  wife's  name  without  her 
knowledge,  and  the  wife  subsequently  at 
the  husband's  request  assigned  the  mort- 
gage to  one  who  knew  that  the  wife  had 
no  interest  in  the  mortgage  or  in  the 
money  loaned;  it  was  held,  that  there 
was  no  warranty  of  title  upon  which  the 
wife  could  be  held  legally  liable  upon 
the  failure  of  the  mortgage.  Moore  v. 
Joyce,  161  P.  S.  138. 

15.  A  grantee  in  a  deed  of  general 
warranty,  who  voluntarily  surrenders  pos- 
session of  the  whole  of  the  land  to  one 
who  claims  only  a  part  interest  in  it,  can- 
not recover  from  the  warrantor  as  for  an 
eviction  from  the  whole  tract.  McOreto 
V.  Harmon,  164  P.  S.  116. 

(«)  Covenant  against  Incnmbrancee. 

16.  The  purchaser  of  land,  who  has 
been  compelled  to  pay  a  collateral  inher- 
itance tax  charged  thereon,  may,  imder 
the  covenant  in  his  deed  implied  from  the 
words  "  grant,  bargain,  and  sell,"  recover 
the  said  tax  from  his  vendor.  Large  v. 
McClain,  7  Atlan.  101. 

17.  Failure  to  disclose  the  existence  of 
a  servitude,  consisting  of  a  mill-pond  and 
race  on  lands  of  an  upper  owner  to  sup- 
ply water  to  the  mill  of  a  lower  owner, 
cannot  be  assigned  as  a  breach  of  even 
a  general  warranty.  Bean  v.  Steltz,  4 
Montg.  106. 

la  Upon  a  conveyance  subject  to  a 
mortgage,  the  grantor's  covenant  against 
incumbrances  implied  in  the  words  "  grant, 
bargain,  and  sell "  will  not  be  enforced  to 
compel  the  payment  of  a  mortgage  where, 
under  an  agreement  between  the  parties, 


other  land  is  subsequently  conveyed  to 
the  grantee  as  payment  of  the  mortgage. 
Johnston  v.  Markle  Paper  Co.,  163  P.  S. 
189. 

19.  An  incumbrance  is  any  right  or 
interest  in  land  which  may  subsist  in 
third  persons  to  the  diminution  of  the 
value  of  the  land,  but  consistent  with  the 
passing  of  the  fee  by  the  conveyance; 
it  is  not  necessarily  a  lien  determinate  in 
amount.  Lafferty  v.  MUUgan,  166  P.  S. 
634. 

ao.  Where  a  municipal  assessment  for 
water  pipe  in  the  city  of  Philadelphia 
was  not  entered  of  record  so  as  to  pie- 
serve  its  lien,  and  it  appeared  that  the 
defendant  bought  the  property  at  sheriff's 
sale  and  sold  it  to  the  plaintiff,  who  paid 
the  claim;  it  was  Jield,  that  such  claim 
was  not  an  incumbrance,  and  that  the  de- 
fendant's covenant  implied  by  the  words 
"  grant,  bargain,  and  sell "  in  his  deed 
did  not  include  such  claim.  Stutt  v. 
Building  Ass'n,  12  C.  C.  344 

yi.  Covenants  running  with  the 
land. 

21.  Upon  a  conveyance  of  land  from  a 
father  to  his  son,  a  covenant  by  the  son 
in  a  collateral  agreement  to  maintain  his 
sister  gives  her  no  interest  in  the  land ; 
she  cannot  maintain  an  equitable  action 
of  ejectment  upon  it.  Harkina  v.  Doran, 
16  Atlan.  928. 

22.  An  agreement  under  seal  settling 
the  rights  of  riparian  owners  to  a  water- 
course, is  a  covenant  running  with  the 
land.  Trespass  is  the  proper  remedy  for 
its  infraction.  Horn  v.  Miller,  136  P.  S. 
640 ;  27  W.  N.  C.  116.  See  Horn  v.  Mil- 
ler, 142  P.  S.  667;  Webb  v.  Bennete» 
Branch  Imp.  Co.,  161  P.  S.  623. 

23.  Covenants  to  pay  rent  or  royalty 
run  with  the  land;  the  assignee  of  a  lease 
of  land  for  oil  and  gas  production,  is  liable 
to  the  lessor  for  the  payment  of  all  rents 
or  royalties  which  accrue  while  he  holds 
an  assignment  of  the  lease.  Fennett  v. 
Onffey,  139  P.  S.  341. 

24.  Where  the  owner  of  a  large  lot  of 
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ground  subject  to  a  ground-rent,  sold  a 
portion  of  the  land,  reserving  a  ground- 
rent  in  himself  and  covenanting  against 
the  paramount  ground-rent ;  it  was  held, 
that  the  burden  of  the  covenant  ran  with 
the  remaining  portion  of  the  land,  and 
not  with  the  ownership  of  the  last  re- 
served ground-rent,  and  that  in  an  action 
for  arrears  by  a  subsequent  owner  of  the 
latter  it  was  no  defence  by  a  successor  in 
the  title  to  the  smaller  lot  that  the  latter 
had  been  obliged  to  pay  a  portion  of  the 
paramount  ground-rent.  His  remedy  for 
that  was  against  the  owner  of  the  remain- 
ing portion  of  the  lot  Provident  &  Trutt 
Co.  V.  Fias,  147  P.  S.  232 ;  afllrming  s.  c. 
48  L.  I.  44. 

25.  Where  land  was  conveyed  to  a  mar- 
ried woman,  and  the  deed  provided  that 
after  her  death  the  land  should  vest  in 
her  two  sons  subject  to  the  payment  by 
them  of  eight  hundred  dollars  to  the 
mother's  representative,  and  subsequently 
the  mother  divided  the  land  between  her 
two  sons  and  put  them  in  possession ;  it 
was  hdi,  in  an  action  of  assumpsit  to  en- 
force the  charge  on  the  land,  that  the 
deed  and  the  writing  signed  by  the 
mother  at  the  time  she  divided  her  prop- 
erty between  her  sons  was  properly  ad- 
mitted in  evidence,  and  that  the  plaintiff 
was  entitled  to  recover.  WaJh  v.  Snyder, 
165  P.  S.  167. 

26.  Covenants  to  pay  royalty  in  an  oil 
lease  ran  with  the  land  and  are  binding 
upon  the  assignee  who  has  received  the 
production  from  the  wells.  WiUiams  v. 
Short,  156  P.  S.  480. 

27.  Where  a  husband  and  wife  con- 
veyed land  chafed  with  the  payment  of 
the  legal  interest  of  a  certain  sum  of 
money,  to  the  grantor  and  his  wife  dur- 
ing their  joint  lives,  and  to  the  wife  dur- 
ing her  life  if  she  survived  her  husband, 
and  on  the  same  day  the  land  was  re- 
conveyed  to  the  husband  subject  to  the 
same  charge ;  and  subsequently  the  land 
was  sold  by  the  sheriff,  and  some  years 
afterwards  the  husband  and  wife  were 
divorced;  it  was  held,  that  the  charge 
was  not  divested  by  the  sheriff's  sale; 


that  the  wife's  interest  was  not  divested 
by  her  divorce ;  and  that  the  lien  of  the 
charge  extended  to  every  part  of  the  land 
conveyed,  and  upon  a  division  of  the 
land,  the  lien  could  not  be  apportioned 
without  the  consent  of  the  parties  for 
whose  benefit  it  was  created.  Blank  v. 
Kline,  156  P.  S.  613 ;  affirming  s.  c.  10 
Lane.  76. 

2a  Where  a  conveyance  was  made  by 
a  husband  and  wife  to  their  son  under 
and  subject  to  the  payment  of  an  annual 
sum  to  the  husband  during  his  life,  and 
of  a  less  sum  annually  to  the  wife  during 
widowhood,  and  the  payment  of  the  pur- 
chase money  was  provided  for  without 
interest  one  year  after  the  death  of  the 
husband  and  the  death  or  remarriage  of 
the  wife,  such  a  conveyance  created  a 
fixed  lien  or  charge  upon  the  land  which 
was  not  divested  by  a  subsequent  sheriff's 
sale.  Bohn  v.  Odenwelder,  162  P.  S. 
346. 

29.  In  an  action  for  purchase  money  of 
real  estate,  it  was  held,  that  where  a  deed 
in  a  vendor's  line  of  title  contains  a  condi- 
tion that  no  mill,  factory,  brewery  or  dis- 
tillery shall  be  erected  on  the  land,  the 
vendor  has  not  a  title  which  is  either 
good  or  marketable  or  clear  of  all  incum- 
brances; and  it  was  further  held,  that 
the  vendee's  agreement  to  build  dwelling- 
houses  did  not  cure  the  imperfection  in 
the  vendor's  title.  Batley  v.  Foerderer, 
162  P.  S.  460;  reversing  s.  c.  34  W.  N. 
C.  37. 

30.  One  who  owns  land  chargeable 
with  an  annuity  but  who  has  never  cov- 
enanted to  pay  it  and  was  not  the  holder 
of  the  title  when  it  became  due,  is  not 
personally  chargeable  with  its  payment, 
and  where  he  conveys  the  land  to  another 
and  agrees  to  protect  his  vendee  from 
the  charge  of  the  annuity,  his  obligation 
to  his  vendee,  is  a  personal  obligation 
to  him  only  and  does  not  impose  any 
legal  duty  as  to  his  vendee's  successors 
in  the  title;  where  such  a  vendor  and 
guarantor  held  a  claim  against  the  annu- 
itant for  goods  sold  and  delivered,  and  it 
appeared  that  a  successor  to  his  vendee 


.3221 


Digitized  by 


Google 


6443 


COVENANT,  VI.-V1II. 


6444 


in  the  title  had  been  obliged  to  pay 
arrears  of  the  annuity ;  it  was  held,  that 
the  latter  was  not  entitled  to  be  subro- 
gated to  the  judgment  against  the  admin- 
istrator of  the  annuitant.  Clippinger's 
Estate,  162  P.  S.  627. 

31.  Where  an  owner  of  three  adjoining 
lots  executed  three  deeds  on  the  same 
day  to  three  different  persons,  and  the 
deed  for  the  middle  lot  contained  a  cov- 
enant that  the  grantee  should  not  build 
upon  the  rear  of  the  lot,  but  the  other 
two  deeds  did  not  refer  to  such  restric- 
tion but  did  recite  the  fact  of  the  convey- 
ance ;  it  was  held,  that  the  restriction  was 
in  the  nature  of  a  covenant  running  with 
the  land  and  created  an  easement  of  light 
and  ait  in  favor  of  the  adjoining  lots. 
Mvazardli  v.  Hxclshizer,  163  P.  S.  643. 

32.  The  court  will  refuse  a  liquor  license 
to  a  building  erected  on  land  where  there 
is  a  covenant  in  the  line  of  the  title  that 
the  grantee  will  not  sell  liquors  on  the 
premises ;  such  a  covenant  is  one  which 
runs  with  the  title.  Snyder's  License,  2 
Dist.  Eep.  786. 

33.  Where  land  is  leased  with  the 
right  to  take  ore  and  there  is  a  covenant 
on  the  part  of  the  lessor  to  sell  to  the 
lessee  at  a  certain  rate,  such  covenant 
runs  with  the  land;  it  is  not  a  mere 
right  of  election  on  the  part  of  the  lessee 
which  must  be  made  in  the  lifetime  of 
the  parties.  Strickhouser  v.  York  County 
Iron  Co.,  1  York  46. 

Vn.   Actions  of  covenant. 

34.  If  a  contract  under  seal  be  changed 
or  added  to  by  a  subsequent  parol  agree- 
ment, the  whole  becomes  parol,  and  the 
remedy  for  the  breach  is  assumpsit,  and 
not  covenant.  Stoddard  v.  Emery,  128 
P.  S.  436. 

35.  Where  the  liability  of  the  owner 
of  land  exists  by  virtue  of  covenants  in 
the  line  of  his  title,  such  covenants  can- 
not be  enforced  by  the  orphans'  court. 
South  Mahoning  v.  Marshall,  138  P.  S. 
570;  s.  c.  27  W.  N.  C.  226. 

36.  Where  land  is  conveyed  in  con- 


sideration of  covenants  to  support  and 
maintain  the  grantor  and  his  wife,  and 
neither  the  grantor  nor  his  widow  com- 
plain that  the  grantee  did  not  perform 
his  covenant,  ejectment  will  not  lie  by 
collateral  heirs  as  for  condition  broken. 
McLaughlin  v.  Collins,  138  P.  S.  198. 

37.  Where  a  land-owner  sells  a  number 
of  lots  on  a  certain  street  to  different 
purchasers,  taking  from  each  a  covenant 
not  to  build  beyond  a  certain  line,  and 
one  of  them  violates  the  covenant,  the 
other  purchasers  cannot  maintain  aa 
action  at  law  against  him  for  violation 
of  such  covenant.  Churchman  v.  Cain, 
i  Del.  378. 

3a  In  covenant  the  allegata  and  probata 
must  agree.  An  agreement  under  seal  to 
buy  certain  real  and  personal  property 
for  a  fixed  sum,  is  not  admissible  in 
covenant  for  breach  of  the  vendee's 
contract  to  buy  the  personal  property. 
aeaver  v.  Gamer,  133  P.  S.  419;  s.  a  25 
W.  N.  C.  609. 

39.  In  covenant  against  the  lessors  by 
lessees  of  a  mine,  who  had  been  enjoined 
by  the  owners  of  the  surface  from  "  rob- 
bing back "  the  breast  pillars,  the  lessees 
not  being  authorized  to  do  so  by  the 
lease,  it  was  incompetent  for  them  to 
show  what  the  lessors  understood  to 
mean  by  the  words  in  the  lease  that 
the  mining  was  to  be  done  "in  the 
most  skilful,  workmanlike,  and  proper 
manner,  according  to  the  most  approved 
manner  of  mining."  Hecksher  v.  Sheaffer, 
14  Atlan.  63;  s.  c.  12  Cent  444. 

40.  Upon  a  covenant  by  an  assignee  of 
a  mining  lease  to  indemnify  the  assignor 
against  claims  of  a  third  party  and 
against  damages  to  the  neighbors  by  the 
operation  of  washing,  the  recovery  will 
not  be  limited  to  the  amount  named  in 
the  bond  which  contains  the  covenant 
Keck  V.  Bieber,  148  P.  S.  646. 

Vni.  Performance  and  breach. 

41.  Where  the  defendant  employed 
the  plaintiff  as  his  agent  to  sell  pro- 
prietary tablets  under  a  written  contract 
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for  sereial 


years. 


and   the   defendant 


agreed  to  famish  the  plaintiff  sufficient 
samples  and  printed  matter  relating 
thereto,  as  the  same  might  be  called 
for,  and  the  plaintiff  was  made  the  sole 
agent  on  the  condition  that  he  should  use 
his  reasonable  endeavors  to  introduce  and 
sell  the  tablets,  and  should  devote  his 
entire  time  and  attention  to  that  purpose ; 
it  was  held,  in  an  action  for  the  breach  of 
the  contract  which  was  defended  on  the 
groond  that  the  plaintiff's  demands  were 
unreasonable,  and  his  methods  of  dis- 
tribution inefficient,  that  the  plaintiff  had 
a  right  to  demand  samples  in  quantity 
&irly  and  reasonably  sufficient,  and  what 
was  a  reasonable  quantity  was  a  question 
of  fact  for  the  jury.  Jensen  v.  Perry,  126 
P.  S.  495.  Upon  the  questions  of  reason- 
ableness and  efficiency,  the  opinions  of 
experts  were  admissible;  it  was  also 
competent  for  the  defendant  to  prove  by 
a  witness  that  he  had  made  an  investi- 
gation but  could  find  no  samples,  but  that 
the  plaintiff  was  ignorant  or  unskilful  in 
the  business  would  not  entitle  the  de- 
fendant to  a  verdict  Perry  v.  Jensen, 
142  P.  S.  126. 

tt.  Where  the  lessees  in  an  oil  lease 
were  an  adult  and  a  guardian  of  certain 
minors,  a  declaration  by  the  guardian  in 
relation  to  the  lease  that  the  same  was 
ended  and  void,  and  the  lessors  had  no 
claim  thereunder,  could  not  relieve  the 
assignee  from  liability  for  the  failure  to 
perform  the  covenants  of  the  lessee. 
Springer  v.  Citizens'  Natural  Gas  Co.,  146 
P.  S.  430. 

43.  Where  the  assignee  of  a  mining 
lease  has  allowed  it  to  become  forfeited, 
and  disabled  himself  from  performing  his 
covenants  contained  in  a  bond  given  to 
his  assignor,  the  assignor  may  either  sue 
from  time  to  time  for  royalties  due  or 
other  damages,  or  he  may  treat  the  con- 
tract as  rescinded  and  claim  damages  in 
one  action  for  the  entire  breach.  Keck  v. 
BiOer,  148  P.  S.  646. 

44.  Where  land  was  subject  to  a  cove- 
nant that  no  manufactory,  workshop, 
iiteam-engine  house,  smithshop  or  other 


building  for  offensive  purposes  or  occupa- 
tion or  building  of  any  kind  to  be  used 
for  any  purpose  other  than  as  and  for  a 
genteel  cottage  or  dwelling-house,  stable 
or  coach-house,  should  ever  be  built  upon 
the  land,  and  the  lessees  of  defendant  in 
September  1887  built  on  the  land  a  boat- 
house,  club-house  and  a  carpenter-shop 
for  repairing  boats,  and  notice  to  remove 
the  same  was  not  given  until  January 
1889,  the  court  refused  a  mandatory  in- 
junction; a  mandatory  injunction  will 
not  be  issued  where  complainants'  rights 
are  not  clear.  Gatzmer  v.  St.  Vincent 
School  Society,  147  P.  S.  313. 

45.  A  covenant  on  the  part  of  a  lessee 
of  a  railroad  to  use  all  proper  and  reason- 
able means  to  maintain  and  increase  the 
business  thereof,  is  not  necessarily  broken 
by  the  building  of  a  parallel  line  by  the 
lessee ;  the  determination  of  such  a  ques- 
tion depends  on  the  use  made  of  the  line 
so  built,  and  the  nature  and  amount  of 
its  traffic.  Catawissa  R.  R.  Co.  v.  Phila- 
delphia Jb  Reading  R.  R.  Co.,  14  G.  C. 
280;8.  c.  34W.  N.  C.  11. 

CREDIBILITY. 

See  Evidence,  LI. 


CREDITORS'  BILLS. 

See  CoKPOBATioN,  XV. :  Eqxjitt,  XXIII. 

CRIMINAL  CONVERSATION. 

1.  In  an  action  for  criminal  conversa- 
tion, the  husband  is  not  a  competent  wit- 
ness as  to  the  wife's  adultery.  Comeliiia 
V.  Hamhay,  150  P.  S.  359. 

2.  In  an  action  for  criminal  conversa- 
tion, the  fact  that  plaintiff's  wife  visited 
a  hotel  late  at  night  with  the  defendant 
and  remained  there  with  him  several 
hours,  is  a  circumstance  from  which  the 
jury  may  infer  illicit  intercourse.  Cor- 
nelius V.  Hambay,  150  P.  S.  369. 

3.  In  an  action  for  criminal  conversa- 
tion, where  the  plaintiff's  interest  as  a 
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party  to  the  suit  has  been  commented 
upon,  it  is  not  error  to  charge  that  defend- 
ant "  is  interested  in  swearing,  if  there  is 
any  such  thing  as  honor  or  moral  right 
that  would  excuse  falsehood,  not  only 
to  that  which  would  relieve  himself  but 
will  protect  his  paramour."  Cornelius  v. 
Hambay,  150  P.  S.  369. 

4.  It  is  a  well-settled  rule  in  this  state, 
that  a  husband  may  recover  punitive 
damages  for  the  debauching  of  his  wife, 
not  only  by  way  of  compensation,  but  by 
way  of  punishment,  to  deter  the  defend- 
ant and  others  from  offending  in  like 
cases.  Comeliua  v.  Hambay,  160  P.  S. 
369. 

5.  In  an  action  for  criminal  conversa- 
tion, it  is  not  improper  to  charge  that  the 
jury  in  assessing  damages  may  take  into 
consideration  the  social  relations  of  the 
parties,  the  apparent  affection  which  ex- 
isted between  husband  and  wife,  and  the 
actual  misconduct  of  the  seducer ;  in  such 
a  case  the  husband  is  entitled  to  punitive 
damages,  and  evidence  is  admissible  that 
the  seducer  is  a  rich  man,  and  it  is  not 
improper  for  the  court  to  charge  that 
there  is  a  very  great  difference  in  a  pen- 
alty as  between  a  rich  man  and  a  poor 
man.    Matheia  v.  Mazet,  164  P.  S.  580. 


CRIMDTAL  LAW. 

See  Appeal  and  Error:  Bastardy: 
Churches:  Election  Law:  Evidence, 
XXIX. :  Excise  :  Fish  :  Game  :  Infants  : 
Insolvency:  Justices'  Courts  :  Libel: 
Limitation:  Penal  Statutes  :  Prac- 
tice, XIII. :  Recognizance  :  Sunday  : 
Surety  of  the  Peace. 

I.  Jurisdiction. 

II.  What  offences  are  indictable. 
III.  Responsibility  for  crime, 
(a)  Defence  of  insanity. 
(6)  Intoxication. 
rv.  Process. 
V.  Arrest. 

VL  Preliminary  hearings. 
Vn.  Bail. 


IX. 

Indictment 

(a)  General  principles. 

(6)  Finding  of  the  bill. 

(c)  Duplicity. 

(d)  Sufficiency. 

(e)  Motion  to  quash. 

X. 

Grand  juries. 

XI. 

Nolle  prosequi. 

xn. 

Pleading. 

(a)  Generally. 

(6)  Autrefois  acquit. 

(c)  Autrefois  convict. 

XTV. 

Continuance. 

XV. 

Separate  trials. 

XVI. 

Trial. 

(a)  Of  the  prosecution. 

(&)  Of  the  defendant. 

(c)  Adjournment. 

(d)  Of  the  charge. 

(e)  Verdict. 

XVII. 

Evidence. 

(a)  Testimony  of  deceased  wit- 

ness. 

(P)  Examination  of  defendaai 

(c)  Threats. 

(d)  Other  offences. 

(e)  Character. 

(g)  Reasonable  doubt 

(h)  Alibi. 

(t)  Motive. 

(&)  Flight 

XVIIL 

New  trials. 

XIX 

Arrest  of  judgment 

XX. 

Sentence. 

XXI. 

Execution. 

XXTT. 

Costs. 

(o)  Control  of  the  court 

(6)  Liability  of  the  prose- 

cutor and  others. 

(c)  Liability  of  defendant 

((f)  Liabili^  of  the  county. 

(e)  Witnesses'  fees. 

(g)  Constables' fees. 

xxin. 

Bills  of  particulars. 

XXTV. 

Pardon. 

XXV. 

Treason. 

XXVI. 

Homicide. 

(a)  Solicitation  to  conunit 

murder. 

(6)  Murder  in  the  first  de- 

gree. 
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(c)  Murder  in  the  second 

degree. 

(d)  Manslaughter. 

(e)  Indictment. 
(g)  Trial. 

(/i)  Evidence. 
(i)  Motive. 

(k)  Defence    of    intoxica- 
tion. 
(J)  Self-defence, 
(m)  Charge  of  the  court 
(n)  Verdict. 
XXVn.  Abortion. 
XXVIII.  Obstruction  of  justice. 
XXIX.  Assault  and  battery. 
XXX.  Sodomy. 
XXXI.  Obscene  literature. 
XXXII.  Rape. 
XXXIIL  Adultery. 
XXXIV.  Incest 

XXXVI.  Fornication  and  bastardy. 
XXXVII.  Kidnapping. 
XXXVIIL  Arson. 
XXXIX.  Burglary  —  Breaking  and  en- 
tering. 
XL.  Robbery. 
XLI.  Larceny. 

XLn.  Receiving  stolen  goods. 
XLIII.  False  pretences. 
XLIV.  Embezzlement 
XLV.  Fraudulent  secretion  and  re- 
moval. 
XL VI.  Forcible  entry  and  detainer. 
XLVIL   Blasphemy. 
XLVIII.  Perjury. 
L.   Forgery. 
LI.  Conspiracy. 
Lin.  Extortion. 
LIV.  Nuisance. 
LV.  Lotteries. 
LVIII.  Malicious  mischief. 
LIX.  Cruelty  to  animals. 

LX.  Bribery. 
LXI.  Accessories. 

I.  Jurisdiction. 

1.  In  case  of  a  blow  in  one  county, 
and  death  following  in  another,  the  trial 
must  be  held  in  the  county  where  the 
blow   was  inflicted.     Comm'th  v.   Cioffl, 


5  Montg.  128.    But  see  act  of  8  May 
1889  (Brightly's  Purdon  555), 

2.  Where  an  order  for  goods  pur- 
ported to  have  been  dated  in  Altoona, 
Blair  covtnty,  but  proof  was  that  the 
goods  were  furnished  upon  an  order  in 
Philadelphia  county  and  there  was  no 
proof  that  the  order  was  made  and  pub- 
lished in  Blair  county ;  it  was  hdd,  that 
an  indictment  for  a  forgery  of  the  order 
could  not  be  sustained  in  Blair  county. 
C<mm'th  V.  Fagan,  12  C.  C.  613. 


n.  What  offences  are  indictable. 

3.  The  solicitation  to  commit  murder, 
accompanied  by  the  offer  of  money  as  a 
reward  for  so  doing,  is  indictable  at  com- 
mon law.  Comm'th  v.  Randolph,  146  P. 
S.  83. 

4.  Concealment  of  the  Mrth  of  a  bas- 
tard child  is  not  a  criminal  offence. 
Comm'th  v.  Broum,  Vaux's  Dec.  24 

5.  Where  the  directors  of  the  poor 
indenture  a  pauper  of  tender  years  to 
a  person  whom  they  know  to  be  a  cruel 
and  dangerous  man,  they  are  subject  to 
indictment  for  permitting  the  pauper  to 
be  so  grossly  maltreated  as  to  result  in 
his  death,  and  in  such  a  case  evidence 
is  admissible,  which  is  descriptive  of  the 
results  of  their  misconduct,  without  prov- 
ing personal  notice  to  them  of  each  spe- 
cific act  of  cruelty  which  contributed  to 
the  death  of  the  child.  Comm'th  v. 
Coyle,  160  P.  S.  36. 

6.  A  tax  collector  who  collects  from 
a  taxpayer  the  amount  of  a  tax,  from 
which  the  latter  has  been  exonerated, 
contrary  to  the  act  of  27  May  1841 
(Brightly's  Purdon  1991),  may  be  in- 
dicted for  the  offence  in  the  quarter  ses- 
sions.    Comm'th  v.  Snyder,  5  Kulp  399. 

7.  A  turnpike  company  subject,  by  its 
charter,  to  the  provisions  of  the  general 
turnpike  law  of  26  January  1849,  can- 
not be  proceeded  against  by  indictment 
for  allowing  its  road  to  become  out  of 
repair.  The  statutory  remedy  must  be 
pursued.  Comm'th  v.  Roaring  Brook 
Turnpike  Co.,  1  Lack.  Jur.  351. 
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a  The  remedy  against  the  Frankford 
and  Bristol  Turnpike  Company  for  not 
keeping  its  road  in  repair  is  not 
by  indictment,  but,  under  its  charter 
of  24  March  1803,  by  inquisition,  etc. 
Comm'th  v.  Frankford  &  BriMol  Tarn- 
pike  Co.,  9  C.  C.  103. 

9.  While  the  commissioners  of  roads 
of  Pine  Grove  township,  under  the  act 
of  9  April  1844  (P.  L.  230),  have  a  gen- 
eral charge  and  supervision,  they  have 
also  a  discretion  as  to  the  necessity  for 
a  road,  and  an  indictment  does  not  lie 
against  them  for  their  refusal  to  lay 
out  a  road  in  obedience  to  a  request  in 
writing  of  citizens  of  the  township. 
Comm'th  v.  Tlumpson,  126  P.  S.  614. 

10.  Wife-desertion  is  not  an  indict- 
able offence  in  Pennsylvania.  Extradi- 
tion Case,  9  C.  C.  27. 

U.  To  wilfully  drive  upon  the  side- 
walk is  an  indictable  offence.  Comm'th 
V.  Craine,  12  C.  C.  286. 

12.  The  act  6  May  1887  (Brightly's  Pur- 
don  479),  making  it  a  misdemeanor  to  mu- 
tilate or  tear  down  any  show-bill,  placard, 
programme,  poster  or  other  advertise- 
ment, does  not  apply  to  the  act  of  tearing 
down  a  constable's  notice  of  sale ;  it  was 
not  decided  whether  an  indictment  would 
lie  at  common  law.  Comm'th  v.  Johnson, 
13  C.  C.  543. 

13.  No  indictment  lies  under  the  act 
of  9  May  1889  (Brightly's  Purdon  1665) 
for  hawking  and  peddling  without  a 
license.  The  remedy  is  by  debt  for  the 
penalty.  Comm'th  v.  Stiles,  7  C.  C.  665 ; 
Comm'th  Y,  Winsloic,  Ibid.  667. 

14.  Since  the  passage  of  the  act  31 
March  1854,  P.  L.  166,  the  penalty  for 
peddling  in  Montgomery  county  is  not 
enforceable  by  indictment  in  the  quarter 
sessions.  Comm'th  v.  Raffoloitz,  8  Mont^. 
210. 

15.  Under  the  act  31  March  1860,  sec. 
69  (Brightly's  Pvirdon  473),  it  is  a  mis- 
demeanor to  sell  to  a  butcher  a  live 
steer  suffering  with  lump  jaw.  Comm'th 
V.  Horn,  13  C.  C.  164. 

16.  One  who  is  guilty  of  disturbing 
the  peace  and  good  order  of  a  case  upon 


trial  before  a  justice,  or  of  disturbing 
or  obstructing  or  interfering  with  the 
justice  in  disposing  of  a  matter  before 
him  judicially,  may  be  indicted  for  a 
contempt,  and  if  found  guilty  may  be 
fined  or  imprisoned.  Comm'th  v.  Clark, 
13  C.  C.  439. 

17.  It  is  no  offence  under  the  act  31 
March  1860,  sec.  31  (Brightly's  Purdon 
491),  to  prevent  a  religious  meeting  from 
convening;  there  can  be  no  conviction 
under  that  act  unless  the  worshippers 
have  assembled.  Comm'th  v.  Vhderkoffer, 
11  C.  C.  589. 

la  The  singing  in  a  church  by  a 
church  choir  in  an  orderly  manner  is  not 
an  indictable  offence,  although  such  sing- 
ing was  contrary  to  the  orders  of  the 
pastor.  Comm'th  v.  McDoU,  10  Lane. 
119. 

19.  Where  authority  is  given  to  bor- 
ough officers  to  make  regulations  neces- 
sary for  the  health  and  cleanliness  of 
the  borough,  their  neglect  to  do  so  is  a 
misdemeanor  punishable  by  indictment. 
Comm'th  V.  Bredin,  165  P.  S.  224. 

ao.  The  malicious  duplication  of  sev- 
eral complaints  for  the  purpose  of  collect- 
ing costs  is  an  indictable  offence.  In  re 
Grand  Jury,  4  Northam.  374. 

m.  Responsibility  for  crime. 

(a)  Defence  of  insanity. 

21.  The  burden  of  proving  insanity 
rests  upon  the  defence.  A  predisposition 
to  insanity  cannot  be  proven  by  family 
tradition.    Comm'th  v.  Moaa,  6  Kulp  31. 

22.  Upon  the  trial  of  an  indictment  the 
defendant  is  presumed  to  be  sane  until 
such  presumption  is  successfully  rebutted 
by  fairly  preponderating  evidence  that  he 
was  insane  at  the  time  of  committing 
the  crime ;  evidence  which  creates  only  a 
mere  doubt  or  a  reasonable  doubt  of  his 
sanity  is  insufficient  to  justify  an  acquit; 
tal,  but  it  is  error,  especially  in  a  capital 
case,  to  instruct  the  jury  that  the  fact  of 
insanity  must  be  clearly  proved.  Comm'th 
V.  GeraOe,  145  P.  S.  289.  See  s.  o.  40  P. 
L.  J.  117. 
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23.  Upon  the  trial  of  an  indictment 
for  murder  where  insanity  is  set  up  as  a 
defence,  it  is  proper  for  the  court  to 
charge  that  mental  incapacity  is  to  be  es- 
tablished by  the  weight  of  the  evidence, 
and  that  an  act  is  presumed  to  have  been 
done  sanely  until  the  contrary  appears  by 
the  evidence.  Comm'th  v.  WoocUey,  166 
P.  S.  463. 

24.  Upon  the  trial  of  an  indictment, 
where  witnesses  have  testified  to  facts 
affording  them  an  opportunity  to  acquire 
a  knowledge  of  the  mental  condition  of 
the  defendant  at  or  near  the  time  of  the 
commission  of  the  crime  and  afterwards ; 
it  is  error  to  refuse  offers  to  prove  by 
them  their  opinion  whether  the  defendant 
.was  sane  or  insane  at  that  time,  and  so 
remained.  Comm'th  v.  Oerade,  146  P.  S. 
289.    See  s.  o.  40  P.  L.  J.  117. 

25.  Where  the  commonwealth  has 
proven  wilfulness  and  a  fully  formed 
purpose  to  kill,  the  law  does  not  call  for 
proof  of  a  motive ;  in  such  case  the  mo- 
tive is  unimportant  unless  insanity  be  set 
up  as  a  defence,  when  the  absence  of  any 
motive  which  would  prompt  a  sane  man 
to  the  deed  adds  to  the  strength  of  posi- 
tive evidence  of  unsoundness  of  mind. 
C<mm'th  v.  Buccieri,  163  P.  S.  636. 

26.  A  physician  may  express  an 
opinion  upon  the  mental  capacity  of 
the  prisoner  from  observations  made 
while  the  prisoner  is  testifying  in 
his  own  behalf  on  the  witness  stand. 
Cwnm'th  v.  Buccieri,  163  P.  S.  535. 

27.  Where  insanity  caused  by  an  epi- 
leptic fit  was  alleged  as  a  defence,  it  is 
competent  for  a  physician  who  examined 
the  prisoner  an  hour  after  the  commission 
of  the  crime,  to  express  an  opinion  as  to 
his  mental  soundness ;  and  this,  although 
the  examination  was  not  for  the  purpose 
of  ascertaining  whether  there  had  been  a 
recent  epileptic  convulsion.  Comm'th  v. 
Buccieri,  163  P.  S.  636. 

28.  A  non-expert  witness  will  not  be 
permitted  to  express  an  opinion  as  to  the 
prisoner's  sanity,  where  the  acts  and  con- 
versations upon  which  the  opinion  is 
based,  as  well  as  the  phase  of  insanity. 


sought  to  be  proven  have  no  bearing  on 
the  mental  condition  of  the  prisoner 
at  the  time  he  committed  the  crime. 
Comm'th  v.  Buccieri,  153  P.  S.  536. 

29.  It  is  not  competent  on  the  trial  for 
murder  to  show  that  the  defendant  pos- 
sessed a  nervous  temperament  and  was 
excitable  and  eccentric ;  such  an  offer  is 
not  an  offer  to  show  insanity.  Comm'th 
V.  Cleary,  148  P.  S.  26. 

30.  Where  the  prisoner  alleges  insanity 
from  epileptic  fits,  the  commonwealth 
may  show  that  the  falls  and  stupor  which 
the  prisoner  attributed  to  epilepsy  were 
really  due  to  drink.  Comm'th  v.  Bucderi^ 
153  P.  S.  535. 

31.  A  plea  of  insanity  on  an  indict- 
ment for  murder  is  not  sufficiently  sup- 
ported by  evidence  which  merely  shows 
that  the  prisoner  was  an  epileptic  and 
that  the  disease  weakened  his  intellect- 
ual powers  and  in  some  cases  produced 
total  insanity,  but  fails  to  show  that 
the  prisoner  was  in  any  way  affected  by 
the  disease  on  the  day  of  the  killing. 
Comm'th  V.  Buccieri,  153  P.  S.  636. 

32.  Where,  in  a  prosecution  for  larceny, 
the  defence  is  insanity  or  kleptomania,  a 
verdict  of  conviction  will  not,  except  in 
an  extreme  case,  be  set  aside  as  against 
the  weight  of  the  evidence.  Comm'th  v. 
FrUch,  9  C.  C.  164. 

33.  After  an  order  committing  to  an 
asylimi  a  defendant  acquitted  on  the 
ground  of  insanity,  the  court  may  at  a 
subsequent  term  certify  the  township  of 
the  defendant's  legal  settlement.  Clear- 
field  County  v.  Overseers  of  .Cameron,  135 
P.  S.  86. 

34.  The  township  of  the  legal  settle- 
ment of  a  poor  person  committed  to  the 
Danville  Insane  Asylum  upon  an  acquittal 
upon  a  criminal  charge  by  reason  of  in- 
sanity, is  liable  to  the  coimty  for  the 
amount  of  his  maintenance.    Ibid. 

35.  A  commission  will  not  be  allowed 
to  inquire  into  the  sanity  of  the  person 
convicted  of  murder  in  the  first  degree, 
where  the  defence  of  insanity  was  set  up 
at  the  trial.  Comm'th  v.  Baranski,  36 
P.  L.  J.  363. 
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36.  A  plea  of  insanity  offered  at  bar 
when  the  prisoner  is  called  for  sentence, 
is  properly  rejected  when  there  is  no 
corroborative  affidavit  accompanying  the 
plea  nor  any  statement  made  which 
might  move  the  court  to  further  in- 
qvdries.  Cotnm'th  v.  Buccieri,  163  P.  S. 
635. 

37.  As  to  the  test  of  insanity  as  a 
defence  to  crime,  see  note  of  authorities 
to  Delaware  v.  BeideU,  14  AtlaiL  666. 

(&)  Intoxication. 

3a  The  intoxication  of  the  defendant 
cannot  be  proven  by  showing  the  condi- 
tion of  a  companion,  who  had  taken  the 
same  number  of  drinks.  Comm'th  v. 
Cleary,  136  P.  S.  64;  s.  c.  26  W.  N.  C. 
137.    See  s.  o.  148  P.  S.  26. 

39.  The  mere  intoxication  of  the  pris- 
oner charged  with  murder  will  not  ex- 
cuse or  palliate  his  offence  unless  he  was 
in  such  a  state  of  intoxication  as  to  be 
incapable  of  forming  a  deliberate  and 
premeditated  intent  to  take  the  life  of 
the  deceased;  if  he  was,  the  grade  of 
offence  is  reduced  to  murder  in  the  sec- 
ond degree.  Comm'th  v.  Cleary,  148  P. 
S.  26. 

4a  Where  the  defendant  was  on  trial 
for  the  murder  of  his  wife,  the  defendant's 
intoxication  could  not  be  established  by 
evidence  that  he  brought  home  a  gallon 
of  whiskey  a  day  or  two  before  the  com- 
mission of  the  crime,  and  that  the  night 
after  the  crime  was  committed  there  was 
but  little  of  the  whiskey  left,  to  be  fol- 
lowed by  evidence  of  all  the  living  mem- 
bers of  the  family  that  none  of  them 
tasted  liquor  but  the  defendant.  Comm'th 
V.  aoonen,  151  P.  S.  605. 

See  Cmminal  Law,  XXVI.  (&). 

IV.  Process. 

41.  Where  a  justice  has  issued  a  crim- 
inal warrant  he  cannot  convert  the  case 
into  an  action  for  damages  and  enter 
judgment  in  favor  of  the  plaintiff.  Clader 
V.  Shepmoich,  13  C.  C.  459. 


V.  Arrest. 

42.  A  borough  officer  may  arrest  with- 
out a  warrant  a  property  owner  who  in- 
terferes by  force  to  prevent  borough 
workmen  from  laying  pipe  in  front  of  his 
house  to  connect  with  a  private  drain 
across  plaintiff's  premises  through  which 
to  discharge  cesspool  and  other  drainage; 
if  injured  by  the  work,  he  has  his  lawful 
remedy.  Crodand  v.  Shaw,  12  Atlan. 
849;  8.  0.11  Cent  666. 

43.  Peddling  fruit  in  violation  of  a 
borough  ordinance  is  not  such  an  offence 
as  will  justify  the  arrest  of  a  citizen  with- 
out warrant;  in  such  a  case,  a  judgment 
for  the  penalty  will  be  reversed  on  cer- 
tiorari, especially  if  the  record  of  thQ 
magistrate  does  not  show  that  the  arrest 
was  made  upon  view.  PUtston  v.  Dimond, 
16C.  C.  643. 

44.  An  officer  who  makes  an  arrest  for 
an  offence  committed  in  his  presence  is 
not  bound  to  inform  the  prisoner  of  the 
charge  or  of  his  purpose  to  arrest  him  for 
the  act  committed.  Comm'th  v.  Weathers, 
7  Kulp  1.     See  s.  o.  6  Kulp  486. 

45.  Where  an  intoxicated  person  was 
on  a  public  street  of  a  thickly  populated 
borough  and  was  behaving  in  a  disorderly 
manner,  causing  a  crowd  to  congregate; 
it  was  the  duty  of  a  police  officer  who 
saw  it,  to  order  the  crowd  to  disperse  and 
the  intoxicated  person  to  withdraw,  and 
if  such  order  was  ineffectual  and  was  fol- 
lowed by  defiant,  profane  and  obscene 
language,  the  officer  had  a  right  and  it 
was  his  duty  to  arrest  the  offender  with- 
out a  warrant  Comm'th  v.  Weathers,.! 
Kulp  1.    See  8.  o.  6  Kulp  486. 

46.  A  police  officer  has  no  authority  to 
arrest  a  man  standing  on  the  edge  of  the 
curbing  in  front  of  his  boarding  place  <m 
a  raised  area  between  the  sidewalk  and 
the  building,  where  it  appears  that  such 
person  was  not  an  idler  or  a  lounger,  that 
he  was  neither  saying  nor  doing  anything, 
but  was  entirely  peaceful  and  orderly; 
and  this,  though  there  were  others  near 
him  who  stood  in  a  crowd  blocking  HtB 
walk,  but  he  was  in  no  way  identified  with 
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them.     Comm^ik  v.  Ridgeway,  2   Lack. 
Jut.  359. 

VI.  Preliminary  hearings. 

47.  A  general  incompetency  from  want 
of  religious  belief  or  infamy  will  prevent 
a  person  from  being  a  prosecutor  and 
making  information  to  found  criminal 
proceedings;  not  so,  of  incompetency 
from  interest  or  policy.  Comm'th  v. 
Geary,  9  C.  C.  60. 

4a  Where  a  defendant  is  convicted 
before  a  justice  of  an  offence  against  the 
Srmday  laws,  the  information  in  addition 
to  the  day  of  the  month  must  state  that 
it  was  Sunday,  and  not  merely  mention 
a  day  found  to  be  Sunday  by  the  calendar, 
otherwise  the  conviction  will  be  reversed 
on  certiorari.  Odbert  v.  Comm'th,  3  Lack. 
Jut.  374;  s.  c.  6Del.90. 

49.  A  ms^trate  should  bind  over  the 
accused  unless  the  doubt  of  the  guilt  of 
the  accused  is  much  greater  than  the 
probable  cause  established  by  the  evi- 
dence.    Comm'th  v.  Spain,  Vaux's  Dec.  27. 

sa  A  magistrate  cannot  bind  over  a 
defendant  to  appear  at  court  without 
probable  cause  be  either  proven  or  con- 
ceded on  the  part  of  the  defendant. 
Comm'th  v.  Siddle,  Vaux's  Dec.  12. 

51.  A  magistrate  will  not  be  ordered 
by  mandamus  to  complete  his  record  in 
the  case  of  the  arrest  of  the  relator  by 
adding  to  the  same  the  names  of  other 
persons  arrested  at  the  same  time  upon 
the  same  charge,  and  what  was  done  in 
reference  to  such  other  arrests.  Comm'th 
V.  Pole,  11  C.  C.  226;  s.  c.  1  Dist.  Rep. 
126. 

S3.  A  magistrate's  record  is  complete 
if  it  sets  forth  the  regular  and  successive 
steps  from  the  making  of  the  alQdavit 
upon  which  the  warrant  was  issued  to 
the  binding  over  of  the  accused  for  his 
appearance  in  court ;  he  will  not  be  com- 
pelled by  mandamus  to  set  forth  what 
took  place  in  regard  to  other  persons 
arrested  at  the  same  time  and  on  the  same 
charge,  or  whether  such  persons  were  held 
or  discharged.  Comm'th  v.  Pole,  11  C.  C. 
226;  8.  c.l  Dist.  Rep.  126. 


53.  Where  a  defendant  is  arrested  on 
a  warrant,  the  hearing  terminates  on  the 
holding  to  bail,  and  after  such  a  decis- 
ion the  magistrate  has  no  right  without 
notice  to  the  prosecutor  to  open  the  case 
and  render  a  different  judgment.  Hill 
V.  E(jan,  160  P.  S.  119. 

54.  The  defendant  in  a  criminal  case 
may  waive  a  preliminary  hearing,  but  by 
doing  so  he  cannot  interfere  with  the 
right  of  the  commonwealth  to  institute 
such  preliminary  examination.  Comm'th 
V.  Keck,  148  P.  S.  639. 

55.  Under  the  act  23  May  1887 
(Brightly's  Purdon  816),  where  a  crime 
is  not  triable  in  the  oyer  and  terminer, 
the  defendant  cannot  be  deprived  of  the 
privilege  of  being  heard  by  himself  and 
witnesses  at  the  preliminary  hearing. 
Comm'th  v.  Hughes,  11  C.  C.  470. 

56.  Where  the  accused  has  fled  the 
justice  of  the  state,  the  district  attorney 
may  prefer  an  indictment  before  the 
grand  jury  without  a  previous  binding 
over.     Comm'th  v.  Shupp,  6  Kulp  430. 

57.  The  district  attorney  by  leave  of 
court,  may  proceed  criminally  by  informa- 
tion against  public  officers  for  oppression 
or  misdemeanor  in  office  without  any 
preliminary  hearing  or  previous  binding 
over;  so,  he  may  in  like  manner  prefer 
indictments  for  such  offences  as  affect 
the  whole  commtmity  rather  than  indi- 
viduals, for  such  flagrant  crimes  as  tend 
to  debauch  public  morals  in  which  the 
purpose  is  to  suppress  evils,  rather  than 
to  punish  persons.  So,  the  courts  of 
their  own  motion  may  commit  to  the 
grand  jury  the  investigation  of  such 
offences  and  direct  witnesses  to  be  sub- 
poenaed for  that  purpose.  Jn  re  Grand 
Jury,  4  Northam.  374. 

5a  Where  the  defendant  was  com- 
mitted upon  an  affidavit  charging  him 
with  conspiring  with  persons  named  to 
cheat  and  defraud  at  a  specified  election, 
and  in  pursuance  of  said  conspiracy  mak- 
ing a  false  and  fraudulent  return  of  said 
election,  and  conspiring  to  procure  the 
casting  of  illegal  votes  and  preventing 
qualified  electors  from  exercising  their 
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right  of  suffrage ;  it  was  held,  that  such  a 
commitment  would  not  support  an  indict- 
ment which  charged  a  conspiracy  with 
unknown  persons  to  prevent  divers  per- 
sons, whose  names  were  unknown,  from 
voting,  they,  the  said  divers  persons, 
being  then  and  there  qualified  to  vote; 
and  the  indictment  was  quashed.  Where 
there  is  a  desire  to  indict  for  some  other 
offence,  there  should  be  another  binding 
over.     Comm'th  v.  Hunter,  13  C.  C.  673. 

59.  An  indictment  based  upon  the  re- 
port of  the  county  auditors,  finding  that 
frauds  have  been  committed  in  erecting 
the  county  covirt-house,  was  sustained 
though  such  indictment  was  submitted  to 
the  grand  jury  by  the  district  attorney 
under  the  direction  of  the  court  and 
without  a  preliminary  hearing.  Comm'th 
V.  Taylor,  12  C.  C.  326. 

60.  An  indictment  will  not  be  quaahed 
on  the  ground  that  there  was  no  prelim- 
inary hearing  where  it  appears  that  at 
the  time  the  warrant  was  issued,  the  de- 
fendant absented  himself  from  the  state. 
Comm'th  v.  DelamcUer,  13  C.  C.  153. 

See  Criminal  Law,  IX. 

Vn.  Bail. 

a.  After  a  prisoner  has  been  com- 
mitted to  jail,  an  alderman  has  the  right 
to  take  a  recognizance  and  discharge  him 
from  custody ;  a  short  entry  on  the  record 
of  "  recognizance  forfeited  May  6, 1889," 
is  conclusive  that  the  defendant  and  bail 
were  called  and  did  not  appear.  Comm'th 
V.  Basendorf,  153  P.  S.  459. 

62.  An  application  to  admit  to  bail 
will  be  refused  where  the  defendant  is 
indicted  for  a  homicide  done  in  a  riot  by 
a  body  of  men  who  had  a  common  under- 
standing that  they  should  resist  all  who 
opposed  them  even  to  the  extent  of  taking 
life,  and  it  appears  that  the  defendant 
was  a  party  to  the  combination  and  that 
he  was  present  upon  the  ground  giving 
encouragement  to  the  rioters.  Comm'th  v. 
O'Donnell,  12  C.  C.  142. 

63.  Where  a  defandant  enters  bail  to 
appear  at  the  next  term  of  court,  he  is 


only  bound  to  appear  at  that  term;  he 
cannot  be  called  at  a  subsequent  term 
and  his  bail  then  forfeited.  Comm'th  v. 
Somers,  14  C.  C.  159. 


IX.  Indictment. 
(a)   General  principles. 

64.  The  words  "True  Bill"  should  not 
be  printed  on  the  back  of  indictments 
sent  to  the  grand  jury;  but  that  is  no 
reason  for  granting  a  new  trial.  Comm'th 
V.  CTimcr,  7  Lane.  67. 

65.  An  indictment  will  be  qviashed 
where  the  indorsement  of  the  finding  of 
the  grand  jury  is  without  date,  and  where 
the  prosecutor's  name  and  the  names 
of  the  witnesses  are  not  endorsed  on  the 
bill.  Comm'th  v.  SchaU,  5  York  139; 
8.  c.  9  Lane.  332. 

66.  An  indictment  will  be  quashed 
where  there  are  no  names  of  witnesses 
endorsed  thereon.  Comm'th  v.  Freacdn, 
11  Lane.  161. 

67.  A  formal  defect  in  an  indictment 
may  be  amended  either  in  the  court  be- 
low or  in  the  supreme  court  Davis  v. 
Ccmm'th,  4  Cent.  711. 

68.  On  a  motion  to  quash  an  indict- 
ment for  a  misnomer  of  the  defendant, 
the  district  attorney  may  amend  by  the 
insertion  of  the  proper  name.  Comm'th 
V.  Early,  1  Lack.  Jur.  323. 

69.  The  statute  1  Henry  V.,  chap.  5, 
providing  that  the  estate,  degree  or  mys- 
tery of  the  defendant  must  be  stated  in 
the  indictment,  is  in  force  in  this  state, 
but  a  motion  to  quash  for  want  of  such 
an  addition  will  not  be  entertained  where 
the  defendant  fails  to  state  what  the 
proper  addition  to  his  name  should  be. 
Comm'th  v.  Murphy,  12  C.  C.  131;  s.  c. 
4  Del.  71 ;  1  Lack.  Jur.  127. 

70.  The  statute  1  Henry  V.,  chap.  6, 
requiring  that  the  estate,  degree  or  mys- 
tery of  a  defendant  must  be  stated  in  the 
indictment,  does  not  apply  to  an  indict- 
ment for  selling  liquor  without  a  license ; 
in  Pennsylvania  it  is  limited  to  such  cases 
only  as  treason,  felony  of  death,  robbery. 
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burglary,  sodomy  and  buggery.  Comm'th 
V.  Murphy,  12  C.  C.  131 ;  s.  c.  4  Del.  71 ; 
1  Lack.  Jur.  127. 

71.  A  formal  defect  in  an  indictment 
may  be  cured  by  an  amendment,  and  ad- 
vantage must  be  taken  of  it,  if  at  all, 
before  the  jury  is  sworn;  the  omission 
of  the  defendant's  addition  of  estate, 
mystery  or  degree  is  a  defect  of  an  ex- 
tremely technical  and  formal  kind,  clearly 
amendable.  Comm'th  v.  WilliaTns,  149 
P.  S.  64. 

72.  Upon  a  charge  of  rejecting  the 
vote  of  a  qualified  voter,  it  is  error  to 
include  the  judge  and  two  inspectors  in 
the  same  indictment,  but  the  misjoinder 
may  be  avoided  by  dropping  the  name  of 
two  by  amendment  or  noUe  pros.  Comm'th 
V.  TouUs,  5  Kulp  231. 

73.  The  expediency  of  jointly  indicting 
prisoners  is  for  the  district  attorney  to 
determine,  and  not  for  the  judge.  JF^nk- 
Kn's  Appeal,  163  P.  S.  1. 

74.  Where  more  than  one  person  joined 
in  the  commission  of  an  offence,  any  num- 
ber of  them  may  be  indicted  jointly,  or 
each  may  be  indicted  severally.  Comm'th 
T.  Casey,  14  C.  C.  389. 

75.  Where  an  information  is  against 
one  defendant  only,  an  indictment  cannot 
be  found  against  two  except  in  cases  of 
public  emergency  or  necessity.  Comm'th 
V.  SckaJl,  6  York  139;  s.  c.  9  Lane.  332 ; 
Comm'th  v.  Schall,  5  York  139 ;  Comm'th 
V.  Schdtt,  5  York  165. 

76.  An  indictment  will  be  quashed 
where  it  appears  that  the  information 
upon  which  it  is  based  was  not  signed  by 
any  prosecutor.  Comm'th  v.  SchaU,  6 
York  137. 

77.  A  count  in  an  indictment  not 
containing  the  constitutional  conclusion 
against  the  peace  and  dignity  of  the 
commonwealth  is  incurably  defective. 
Comm'th  V.  SchaU,  5  York  137 ;  Comm'th 
V.  Danner,  6  York  138. 

78.  Where  the  first  count  of  a  bill  of 
indictment  contained  the  averment  that 
the  jurors  were  inquiring  for  the  county 
of  York,  and  such  count  was  declared 
invalid  by  reason  of  its  defective  conclu- 


sion; it  was  held,  that  the  second  and 
third  counts,  which  only  by  reference  to 
the  first  coimt  contained  such  averments, 
were  also  defective.  Comm'th  v.  SchaU, 
6  York  137 ;  Comm'th  v.  Danner,  6  York 
138. 

(»)  Finding  of  the  bilL 

79.  The  court  may  direct  an  indict- 
ment to  be  laid  before  the  grand  jury 
against  supervisors  for  not  keeping  their 
roads  in  proper  repair.  Comm'th  v.  Fehr, 
2  Northam.  275. 

80.  A  "  district  attorney's  bill "  must 
have  special  ear-marks  by  which  it  is 
known  as  his  official  act,  other  than  his 
mere  signature  thereto.  Comm'th  v.  WiU 
son,  36  P.  L.  J.  332. 

81.  A  constable's  return  under  oath 
of  a  sale  of  liquor  without  a  license  is 
sufficient  warrant  for  the  court  to  send 
an  indictment  to  the  grand  jury.  David- 
son v.  Comm'th,  5  Cent.  484. 

82.  An  indictment  based  on  the  find- 
ing of  a  coroner's  jury  which  either  ex- 
culpates the  defendant  or  fails  to  charge 
a  criminal  offence  cannot  be  sustained. 
Comm'th  v.  Wilson,  36  P.  L.  J.  332. 

83.  If  a  grand  jury  make  a  present- 
ment of  a  defendant  for  keeping  a 
bawdy-house,  acting  upon  the  testimony 
of  witnesses  examined  before  them  upon 
an  indictment  for  assault  and  battery 
against  another  defendant,  an  indict- 
ment preferred  thereon  by  the  district 
attorney  with  leave  and  returned  a  true 
bill  will  be  quashed.  Comm'th  v.  Cfreen, 
126  P.  S.  631;  afBrming  s.  c.  5  Lane. 
321. 

84.  An  indictment  will  be  quashed 
where  it  appears  that  it  was  made  upon 
the  testimony  of  a  witness  examined  be- 
fore the  grand  jury  in  another  proceed- 
ing, and  that  it  was  not  based  upon  the 
personal  knowledge  or  observation  of  any 
member  of  the  grand  jury  or  upon  in- 
structions from  the  court  or  presentment 
by  the  district  attorney.  Comm'th  v. 
McComb,  167  P.  S.  611. 

85.  The  court  refused  to  quash  in- 
dictments for  the  maltreatment  of   an 
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apprentice  and  for  manslaughter,  where 
it  appeared  that  they  were  founded 
upon  the  return  of  an  inquest  and  that 
the  grand  jury  were  given  full  instruc- 
tions as  to  their  duties ;  and  this,  though 
such  indictments  were  not  based  on  a 
charge  made  before  a  committing  mag- 
istrate or  on  the  personal  knowledge 
and  observation  of  the  grand  jury. 
Gomm'th  V.  Lafferty,  11  C.  C.  513. 

86.  An  indictment  based  upon  the  re- 
port of  the  coimty  auditors  finding  that 
frauds  have  been  committed  in  erecting 
the  county  court-house,  was  sustained 
though  such  indictment  was  submitted 
to  the  grand  jury  by  the  district  attor- 
ney under  the  direction  of  the  court 
and  without  a  preliminary  hearing. 
Cmnm'th  v.  Taylvr,  12  C.  C.  326. 

87.  After  a  bill  has  been  ignored  by 
the  grand  jury,  it  will  not  be  recom- 
mitted to  a  subsequent  grand  jury  in 
the  absence  of  evidence  that  it  was  ig- 
nored in  consequence  of  oversight,  mis- 
take or  fraud,  or  of  an  allegation  of 
newly  discovered  testimony.  Comm'th  v. 
Men,  14  C.  C.  646. 

88.  Where  a  former  indictment  for 
the  same  offence  had  been  qiiashed  with 
leave  to  the  district  attorney  to  send  in 
a  new  bill  upon  proper  information,  the 
court  refused  to  quash  the  new  bill  be- 
cause a  new  information  was  not  made 
against  the  defendant,  it  appearing  that 
a  hearing  was  had  on  an  information 
charging  the  defendant  and  another  with 
the  same  offence  for  which,  in  a  second 
indictment,  he  is  indicted  separately. 
Comm'th  V  Schall,  6  York  24;  Comm'th 
V.  Banner,  6  York  26. 

See  Criminal  Law,  VL 

(«)  Dnplldty. 

89.  An  indictment  is  not  bad  for  du- 
plicity which  charges  in  the  same  count 
burglary  with  intent  to  commit  larceny 
and  that  the  larceny  was  consummated. 
Becker  v.  Comm'th,  9  Atlan.  610. 

90.  A  count  for  larceny  as  bailee  may 
be  properly  joined  with  another  for  rob- 


bery, and  the  indictment  being  certified 
to  the  oyer  and  terminer  the  defendant 
may  be  convicted  of  the  larceny  and  ac- 
quitted of  the  robbery.  Comm'thv.  SkiOe, 
130  P.  S.  272. 

91.  A  count  for  assault  and  batteiy,  a 
second  for  assault  and  battery  with  intent 
to  ravish,  and  a  third  charging  felonioiu 
rape  with  an  averment  of  the  commission 
of  bastardy,  is  not  a  misjoinder,  and  under 
the  act  19  May  1887  (Brightly's  Puidon 
636)  the  defendant  may  be  convicted  of 
fornication  and  bastardy.  Comm'th  r. 
Lewis,  140  P.  S.  561 ;  Comm'th  v.  Pcarker, 
146  P.  S.  343. 

92.  There  is  no  legal  dificully  in  join- 
ing in  one  count  of  an  indictment  two  ot 
more  of  the  four  acts  specified  in  the  act 
31  March  1860,  sec.  65  (Brightly's  Pur- 
don  600),  relating  to  embezzlement  bj 
public  oflScers.  Comm'th  v.  Mentzer,  162 
P.  S.  646;  affirming  B.C.  10  Lane.  49, 
188. 

93.  Where  a  count  charged  that  A,  6 
and  C  removed  their  property  out  of  the 
county  to  prevent  its  being  levied  upon, 
and  that  A  and  B  unlawfully  secreted, 
assigned,  conveyed  and  disposed  of  their 
property  to  defraud  their  creditors  and 
prevent  it  from  being  liable  for  the  pay- 
ment of  their  debts,  and  that  C  received 
the  property  and  colluded  with  A  and  B 
for  its  concealment  with  like  intent;  it 
was  held ,  that  there  was  no  such  joinder 
of  different  offences  as  would  make  the 
count  demurrable.  Comm'th  v.  LuU,  9 
Lane.  241 ;  s.  c.  6  Del.  87. 

9*.  Where  an  indictment  is  against 
more  than  one  defendant  and  for  more 
than  one  offence,  there  should  be  a  sepa- 
rate count  for  each  defendant  and  each 
offence.  Comm'th  v.  Freaooin,  11  LaiML 
161. 

(d)  Snffldency. 

95.  An  indictment  is  not  vitiated  by 
mere  surplusage.  Comm'th  v.  Ca»es,  14 
C.  C.  389. 

96.  An  indictment  is  sufficient  under 
the  act  of  2  July  1839  which  charges  an 
election  officer  with  rejecting  the  vote  of 
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a  <•  qualified  voter  " ;  this  implies  that  he 
is  a  citizen.  Comm'th  v.  TouUs,  5  Kulp 
231. 

97.  In  an  indictment  under  the  act 
29  June  1881  (Brightly's  Purdon  761) 
for  making  a  false  return,  a  count  will  be 
sustained  which  charges  a  conspiracy  to 
eomiDit  the  act.  Comm'th  v.  Boyle,  14 
C.  C.  661. 

9a  Under  the  act  9  May  1889 
(Brightly's  Purdon  499),  it  is  sufiScient 
thtt  an  indictment  charge  that  defendant, 
being  a  banker  and  knowing  that  he  was 
iDSolrent,  received  money  from  a  de- 
positor; it  is  immaterial  that  the  act 
clescribes  the  offence  as  embezzlement. 
Qmm'th  v.  Bockafettow,  163  P.  S.  139; 
See  Comm'th  v.  Smith,  11  Lane  360. 

99.  An  indictment  for  fortune-telling 
need  not  set  forth  whose  fortune  the  de- 
fendant is  charged  with  telling.  Comm'th 
T.  James,  Public  Ledger,  30  January 
1891. 

loa  Where  an  indictment  charges  that 
tbe  prisoner  did  feloniously,  wilfully  and 
of  his  malice  aforethought  kill  and  mur- 
der, it  is  not  necessary  that  the  weapon 
used  or  the  manner  of  killing  should  be 
averred,  nor  has  the  prisoner  a  right  to 
demand  a  bill  of  particulars.  Comm'th 
T.  Bnecieri,  153  P.  S.  535. 

JUL  A  demand  for  a  bill  of  particulars 
will  only  be  granted  to  prevent  a  surprise 
or  injustice  and  never  to  specify  the  evi- 
dence to  be  adduced  by  the  common- 
wealth. Comm'th  v.  Buccieri,  163  P.  S. 
536. 

102.  An  indictment  for  not  keeping  a 
turnpike  road  in  good  repair  will  be  quashed 
where  it  does  not  set  forth  where  and  in 
what  respect  the  turnpike  was  defective. 
Comm'th  v.  Columbia  &  Washington  Tum- 
fOx  Co.,  16  C.  C.  35 ;  s.  c.  12  Lane.  92. 

103.  Upon  a  demurrer  to  an  indictment, 
the  sole  question  is,  if  the  commonwealth 
can  satisfy  a  jury  that  the  defendant  did 
the  acts  charged,  would  he  be  guilty  of  a 
crime.     Comm'th  v.  Hunter,  13  C.  C.  573. 

lot.  That  an  indictment  must  conform 
to  the  statute  creating  the  offence,  see 
note  to  Maine  v.  Carville,  14  Atlan.  942. 


105.  As  to  the  sufficiency  of  an  indict- 
ment charging  a  statutory  offence,  see 
note  to  New  Jersey  v.  American  Fordte 
Powder  Co.,  11  Atlan,  127. 

(e)  Motion  to  quash. 

106.  A  motion  to  quash  an  indictment 
and  the  reasons  for  the  motion  should  be 
reduced  to  writing  and  filed.  Comm'th  v. 
Williams,  149  P.  S.  54. 

107.  If  a  witness,  whose  name  is  not 
marked  on  the  bill  and  who  was  not 
sworn  before  the  court,  testifies  before 
the  grand  jury,  the  indictment  will  be 
quashed.  Comm'th  v.  Wilson,  6  Kulp 
40. 

108.  On  a  motion  to  quash,  a  grand 
juror  is  competent  to  prove  that  the 
grand  jury,  in  making  the  presentment, 
did  not  act  upon  their  own  knowledge 
and  observation,  but  upon  the  testimony 
adduced  before  them  upon  an  indictment 
against  another  person.  Comm'th  v. 
Green,  126  P.  S.  531 ;  affirming  s.  c.  5 
Lane.  321. 

109.  Where  the  agent  of  a  life  insur- 
ance company  was  indicted  for  offering  a 
rebate  of  insurance  in  violation  of  the 
act  7  May  1889  (Brightly's  Purdon  514), 
the  indictment  should  not  be  quashed  for 
defects  in  matter  of  form  which  are 
amendable,  nor  on  the  ground  that  the 
act  is  unconstitutional.  Comm'th  v. 
Morningstar,  144  P.  8. 103.  See  s.  c.  12 
C.  C.  34. 

110.  Where  an  information  charged 
the  defendant  with  having  offered  a  re- 
bate of  premium  on  a  life  policy  to  Jane 
Orr  and  the  indictment  charged  him  with 
having  offered  such  rebate  on  a  policy  to 
be  issued  to  Richard  Orr;  it  was  held, 
that  the  variance  was  fatal  and  the  in- 
dictment would  be  quashed.  Comm'th  v. 
Morningstar,  12  C.  C.  34.  See  s.  c.  144 
P.  S.  103. 

111.  Where  a  paper  containing  instruc- 
tions to  the  foreman  of  a  grand  jury  as 
to  whom  and  on  what  points  different 
witnesses  should  be  examined,  was  drawn 
by  private  counsel  and  sent  out  to  the 
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grand  jury  by  the  district  attorney,  the 
indictment  was  quashed.  Comm'th  t. 
Frey,  11  C.  C.  523. 

112.  An  indictment  will  not  be  quashed 
because  the  justice  who  returned  the  case 
to  court  was  foreman  of  the  grand  jury ; 
nor  because  a  brother-in-law  of  the  com- 
plainant was  one  of  the  grand  jury ; 
nor  because  the  bill  was  first  returned 
"  ignored "  by  mistake,  and  the  next  day 
the  words  "  true  bill "  were  interlined 
over  the  foreman's  signature  and  so 
announced  by  the  court.  Comm'th  v. 
Haag,  10  Lane.  265. 

113.  A  formal  defect  in  an  indictment 
must  be  taken  advantage  of  on  a  motion 
to  quash;  it  cannot  be  questioned  on 
a  motion  in  arrest  of  judgment.  Comm'th 
V.  Stewart,  12  C.  C.  151. 

114.  An  indictment  will  not  be  quashed 
upon  extrinsic  facts  or  evidence  dehors 
the  record;  where  the  complaint  returned 
by  the  magistrate  contsuns  sufficient  in- 
formation upon  which  to  frame  an  indict- 
ment, an  indictment  will  not  be  quashed. 
Comm'th  v.  Fretcdn,  11  Lane.  161. 

115.  An  indictment  for  murder  will 
not  be  quashed  because  the  president 
judge  was  not  actually  present,  when  the 
names  of  jurymen  were  placed  in  the  jury 
wheel,  nor  because  the  jury  board  occu- 
pied two  months  in  the  process  of  select- 
ing jurors  and  putting  their  names  in  the 
wheel,  nor  because  the  jury  wheel  was 
not  filled  before  the  first  term  of  court, 
where  the  defendant  is  tried  after  the 
wheel  was  actually  filled,  nor  because 
the  deputy  sheriff  who  served  the  svun- 
mons  on  the  jurors  was  related  to  the 
murdered  man,  where  the  deputy  testifies 
that  he  was  not  certain  that  he  was 
related  to  the  deceased,  although  he  might 
have  been  a  second  cousin.  Comm'th  v. 
Manfredi,  162  P.  S.  144. 

116.  Under  the  act  14  April  1834,  sec. 
87  (Brightly's  Purdon  1107  note  d), 
before  the  sheriff  and  "jury  commissioners 
can  make  any  selection  of  jurors  in  any 
year,  they  must  take  the  oath  prescribed 
by  that  section;  an  indictment  will  be 
quashed  found  in  the  year  1893  where 


the  only  oath  on  file  was  made  17 
March,  1892.  Comm'th  v.  Rusk,  11  Lane. 
164. 

117.  An  indictment  will  not  be  quashed 
because  of  the  fact  that  the  jury  com- 
missioners failed  to  file  their  oath  in  writ- 
ing in  the  prothonotary's  office  and  failed 
to  provide  for  the  proper  custody  of  the 
jury  wheel  and  key,  nor  because  the  clerk 
of  the  court  failed  to  certify  at  the  end 
of  each  session  the  names  of  the  jurors 
who  made  default  or  were  regularly 
excused.    Comm'th  v.  Tetter,  1  York  136. 

X.  Grand  jtiries. 

lia  An  array  of  the  grand  jury  will 
be  set  aside  and  an  indictment  quashed 
where  the  jury  wheel  was  not  sealed  by 
the  sheriff  and  the  jury  commissioners 
each  with  their  separate  seals,  as  required 
by  the  act  10  April  1867  (Brightly's 
Purdon  1107) ;  so,  the  array  will  be  set 
aside  where  the  wheel  is  sealed  by  the 
sheriff  in  such  a  way  that  it  may  be 
opened  without  breaking  the  seal. 
Comm'th  V.  Delamater,  13  C.  C.   162. 

ZI.  Nolle  prosequi. 

119.  Where  several  are  indicted  jointly 
a  nolle  prosequi  may  be  entered  as  to  all 
but  one ;  where  there  is  no  misjoinder  of 
defendants,  a  defendant  who  is  put  on 
trial  cannot  object  to  the  entering  of 
a  nolle  prosequi  as  to  the  other  defend- 
ants.   Comm'th  V.  Casey,  14  C.  C.  389. 

120.  A  chaise  of  libel  upon  an  indi- 
vidual in  which  the  public  welfare  is 
not  concerned  may  be  discontinued  by 
the  parties  by  leave  of  court ;  where  such 
a  case  had  been  settled  without  the  con- 
sent of  the  district  attorney  the  court 
remitted  the  forfeited  recognizance. 
Comm'th  V.  Place,  7  Montg.  164. 

Zn.  Pleading. 

(a)   Generally. 

121.  Where  the  defendant  in  an  indict- 
ment refuses  to  plead,  the  court  may 


3234 


Digitized  by 


Google 


6469 


CRIMINAL  LAW,  XIL 


6470 


direct  a  plea  of  not  guilty  to  be  entered 
for  him.  Comm'th  v.  Place,  153  P.  S. 
314. 

122.  A  municipal  corporation  is  liable 
to  indictment  for  neglecting  to  keep  its 
streets  in  repair.  If  the  defendant  refuse 
to  plead  to  the  indictment  the  court  will 
not  direct  a  plea  to  be  entered  until  there 
is  an  appearance ;  an  appearance  may  be 
compelled  by  summons  and  distress  in- 
finite according  to  the  usage  of  the  com- 
mon law.  Comm'th  v.  Lansford  Borough, 
14  C.  C.  376. 

123.  Where  the  jury  was  sworn  before 
the  defendant  entered  his  plea  and  the 
error  was  discovered  before  the  district 
attorney  opened  his  case,  and  being  asked 
to  plead,  the  defendant  moved  to  quash 
the  bill,  which  motion  was  overruled,  it 
was  held  not  to  be  error  for  the  defendant 
to  then  file  his  plea  and  the  jury  to  be 
then  resworn.  Comm'th  v.  Bajffidountz,  8 
Montg.  210. 

124.  A  defendant  can  be  held  on  two 
or  more  indictments  at  the  same  time  for 
the  same  offence,  and  a  pendency  of  one 
will  not  bar  proceedings  on  the  other ;  he 
has  a  right,  however,  to  have  the  bill 
first  found  disposed  of  before  pleading 
to  the  second,  but  if  he  contents  himself 
with  a  motion  to  quash  the  second  bill 
and  is  then  tried  and  convicted  there- 
under, the  pendency  of  the  first  bill  is 
no  ground  for  a  new  trial.  Comm'th  v. 
NorrU,  9  Montg.  143. 

125.  To  an  indictment  for  selling 
liquor  without  a  license  a  plea  of  non 
volo  contendere  is  equivalent  to  a  plea  of 
guilty.  Comm'th  v.  Holstine,  132  P.  S. 
367;  8.  c.  26  W.  N.  C.  423. 

(6)  Autrefois  acquit. 

U6.  A  verdict  of  not  guilty  aa  to  the 
first  three  coimts  and  guilty  on  the  fourth 
count,  upon  a  bill  containing  but  two 
counts,  can  be  pleaded  as  autrefois  acquit 
to  a  second  indictment,  a  duplicate  of  the 
first  Cotnm'th  v.  Weller,  1  Northam. 
271;  8.  c.  Ibid.  270. 

127.  An  acquittal  upon  an  indictment 
charging  the   furnishing  of    liquors  on 


Sunday,  cannot  be  pleaded  as  a  former 
acquittal  upon  the  trial  of  an  indictment 
for  furnishing  it  to  men  visibly  affected 
with  intoxicating  drink;  but  the  jury 
should  be  instructed  that  the  evidence 
submitted  of  sales  on  Sunday  should  not 
be  considered  by  them  upon  the  second 
trial.  JJtenburg  v.  Comm'th,  126  P.  8. 
602. 

12a  A  verdict  of  not  guilty  in  a 
criminal  prosecution  for  receiving  stolen 
goods  is  no  bar  to  a  subsequent  action 
by  the  owner  against  the  defendant  for 
the  price  of  the  same.  Bohm  v.  Borland, 
7  Atlan.  171. 

129.  The  trial  and  acquittal  for  an 
assault  and  battery  before  a  justice  under 
the  act  of  1  May  1861  (Brightly's  Purdon 
1154)  may  be  pleaded  in  bar  of  a  subse- 
quent indictment  for  aggravated  assault 
and  battery  foimded  upon  the  same  facts. 
Comm'th  v.  Bosenkranz,  1  Lack.  Jur.  456. 

130.  A  plea  of  twice  in  jeopardy  in  an 
indictment  for  rape  will  not  be  sustained 
where  the  record  shows  that  the  former 
indictment  was  for  an  act  of  fornication 
with  the  same  woman-child  under  the  age 
of  sixteen  years,  but  at  a  different  date 
than  that  averred  in  the  indictment  for 
rape.     Comm'th  v.  Walker,  15  C.  C.  418. 

131.  For  a  brief  of  authorities  on  the 
subject  of  former  jeopardy,  see  note  to 
Hilands  v.  Comm'th,  6  Atlan.  269. 

132.  An  acquittal  of  a  felony  is  no  bar 
to  another  indictment  for  the  same  act 
charging  it  as  a  misdemeanor;  one  who 
has  been  acquitted  of  murder  may  be  con- 
victed on  an  indictment  for  involuntary 
manslaughter.  Comm'th  v.  Skeels,  13  C. 
C.  174. 

133.  After  a  defendant  has  been  ac- 
quitted upon  an  indictment  for  a  misde- 
meanor, he  cannot  be  required  to  answer 
again.     Comm'th  v.  Hayward,  4  Del.  569. 

134.  After  a  defendant  has  been  tried 
and  acquitted,  upon  an  indictment  charg- 
ing a  felony,  the  supreme  court  will 
not  reverse  the  judgment  and  award  a 
new  venire;  and  this,  though  the  ac- 
quittal be  the  result  of  error  alleged  to 
have  been  committed  by  the  judge  in 
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stating  the  law  to  the  jury.  Comm'th  v. 
Steimling,  166  P.  S.  400.  See  Steimling 
V.  Bower,  156  P.  S.  408. 

135.  Where  a  person  has  been  dis- 
charged on  habeas  corpus,  he  cannot  be 
again  imprisoned  for  the  same  offence  by 
any  person  or  court  whatsoever;  but 
where  such  discharge  has  been  secured 
by  reason  of  the  failure  of  the  warrant 
to  charge  a  criminal  offence,  he  may  be 
again  arrested  and  held  under  a  valid 
warrant  founded  on  the  same  transaction. 
Comm'th  v.  Little,  33  W.  N.  C.  486. 

136.  The  defendant's  acquittal  of  a 
criminal  charge  based  on  the  same  trans- 
action, cannot  be  interposed  as  a  bar  to  a 
civil  proceeding  by  a  warrant  of  arrest. 
Morch  V.  Raubittchek,  159  P.  S.  559. 

(c)  Autrefois  convict 

137.  If  seven  defendants  be  indicted 
for  conspiracy,  and  three  plead  autrefois 
convict,  one  of  the  other  four  has  no 
standing  on  appeal  to  complain  that  the 
court  sustained  a  demurrer  to  such  plea. 
CommHh  v.  Doughty,  139  P.  S.  383;  s.  c. 
38  P.  L.  J.  261. 

138.  Where  a  bastard  is  begotten  in 
one  coimty  and  bom  in  another,  a  convic- 
tion of  fornication  in  the  county  where 
the  child  is  begotten  is  a  bar  to  an  indict- 
ment for  bastardy  in  the  county  where 
the  child  was  bom.  Comm'th  v.  Lloyd, 
141  P.  S.  28. 

139.  A  conviction  and  sentence  for 
wife-desertion  are  a  bar  to  a  subsequent 
prosecution  for  desertion  which  took 
place  before  the  former  prosecution. 
Comm'th  V.  Botoman,  6  Kulp  176. 

140.  The  costs  may  be  imposed  upon 
the  prisoner  although  he  be  acquitted 
under  a  plea  of  OMtrefois  convict.  Comm'th 
V.  Huggins,  12  C.  C.  496. 

ZIV.  Continuance. 

141.  The  continuance  of  a  trial  for 
murder  may  properly  be  refused  where 
the  senior  counsel  for  the  prisoner  was 
assigned  more  than  a  month  before  the 
trial  and  the  junior  counsel  five  days 


before,  and  communication  with  their 
client  was  easy ;  an  application  for  a  con- 
tinuance on  such  a  groimd  is  an  appeal  to 
the  discretion  of  the  court,  and  its  exer- 
cise will  not  be  reviewed  by  the  supreme 
court  except  in  a  case  of  a  very  gross  ' 
abuse.  Comm'th  v.  Bucderi,  163  P.  S. 
535. 

ZV.  Separate  trials. 

142.  Where  two  persons  are  indicted 
for  the  same  offence,  it  is  entirely  within 
the  discretion  of  the  court  below  to 
determine  whether  they  shall  be  ^ven 
separate  trials;  where  one  defendant  is 
attempting  to  escape  by  throwing  the 
blame  on  the  other,  there  seems  to  be 
no  reason  why  separate  trials  should  be 
granted.  Comm'th  v.  Hace,  153  P.  S. 
814. 

XVI.  Trial. 

(o)  Of  the  prosecation. 

143.  A  defendant  may  be  tried  at  the 
same  time  for  three  distinct  felonies. 
Comm'th  V.  Dupes,  14  C.  C.  238. 

144.  After  a  trial  and  acquittal  of  the 
charge  set  forth  in  the  information,  the 
supreme  court  will  not,  on  certiorari,  at 
the  instance  of  the  commonwealth,  inquire 
whether  the  court  below  erred  in  requir- 
ing the  prosecution  to  elect  as  to  which 
coimt  in  the  indictment  they  would  pro- 
ceed on.  Comm'th  v.  Seeman,  14  Atlan. 
329;8.  0.12  Cent.  571. 

145.  Where  a  defendant  is  indicted 
for  fornication  and  bastardy  and  statutory 
rape  and  is  tried  on  the  former  charge,  he 
cannot  be  called  to  plead  to  the  indict- 
ment for  rape  even  before  the  jury  has 
rendered  a  verdict  in  the  first  case. 
The  commonwealth  having  elected  to 
proceed  to  trial  for  the  minor  offence, 
cannot  prosecute  an  indictment  for  the 
felony  which  included  it.  See  sec.  51  of 
the  act  31  March  1860  (Brightly's  Pur- 
don  559).  Comm'th  v.  Amer,  149  P.  S. 
36. 

146.  Upon  an  indictment  against  a 
prothonotary  and  his  deputy  which  con> 
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tained  four  counts,  two  charging  them 
with  conspiracy  to  defraud  the  prosecu- 
tor by  taking  illegal  fees,  and  two  against 
the  prothonotary  alone  for  taking  illegal 
fees  from  the  prosecutor;  it  was  held, 
that  the  commonwealth  would  not  be 
compelled  to  elect  on  which  count  to  pro- 
ceed, but  all  would  be  tried  at  once. 
CommHh  v.  Hartman,  10  Lane.  33. 

147.  Upon  a  trial  for  murder,  the  man- 
ner in  which  the  district  attorney  argued 
the  case  is  for  the  consideration  of  the 
court  below  upon  a  motion  for  a  new  trial ; 
it  is  not  reviewable  in  the  supreme  court. 
CommHh  v.  Zappe,  153  P.  S.  498. 

148.  An  order  restricting  counsel  to 
two  hours  for  argument  in  a  murder  case 
is  within  the  discretion  of  the  court 
CommHh  v.  Buccieri,  163  P.  S.  632. 

149.  Upon  the  trial  of  an  indictment 
for  murder,  where  it  appears  that  the 
prisoner's  wife  was  present  at  the  killing, 
it  is  not  improper  for  the  district  at- 
torney to  comment  upon  the  fact  that 
the  prisoner  failed  to  call  his  wife  as  a 
witness  for  the  defeiice.  Comm'th  v. 
WOer,  167  P.  S.  163. 

(6)  Of  the  defendant 

isa  Upon  a  trial  for  murder  the  record 
must  show  the  presence  of  the  defendant 
at  every  stage  of  the  proceedings,  but 
where  he  was  actually  present  he  is  not 
entitled  to  a  new  trial  because  the  clerk 
neglected  to  note  his  presence  on  the  rec- 
ord, but  the  trial  court  may  direct  that 
the  record  be  so  amended  as  to  conform 
to  the  actual  facts  of  the  case  and  show 
the  presence  of  the  prisoner.  Comm'th  r. 
SOcox,  161  P.  S.  484. 

ISl.  A  defendant  is  entitled  to  com- 
pulsory process  to  procure  the  attendance 
of  his  witnesses  and  the  court  will  direct 
a  subpoena  to  issue  for  that  purpose  and 
compel  its  service  by  the  proper  officer ; 
and  this,  though  the  court  has  no  power 
to  direct  the  county  to  pay  the  costs 
of  such  service.  Comm'th  v.  Painton,  8 
Lane.  376. 


(c)  Adjoonnent. 

152.  An  adjournment  of  the  trial  from 
Saturday  evening  imtil  Monday  morning 
in  a  case  of  murder  is  within  the  discre- 
tion of  the  court  Comm'th  v.  Buccieri, 
163  P.  S.  536. 

153.  The  adjournment  of  the  court  over 
Sunday  during  the  progress  of  a  crimi- 
nal trial  is  no  ground  for  a  new  trial. 
Comm'th  v.  Fainton,  6  York  140. 

(<i)  Of  the  charge. 

154.  It  is  error,  in  a  criminal  case,  for 
the  court  to  place  before  the  jury  the 
probable  result  of  a  verdict  of  guilty; 
and  this,  though  the  mistake  be  explicitly 
rectified.  Comm'th  v.  SwUster,  134  P.  S. 
383;  8.  0.  26  W.  N.  C.  46. 

155.  Upon  the  trial  of  a  defendant  the 
court  may  refuse  a  point  upon  the  ques- 
tion of  identity,  to  the  efEect  that  it 
would  be  dangerous  to  convict  upon  cer- 
tain facts  recited,  but  not  embracing  the 
full  evidence.  Comm'th  v.  McMaihon, 
146  P.  S.  413. 

1S&  Where  the  trial  judge  fails  to 
charge  upon  some  point  which  counsel 
regards  as  essential,  the  judge's  attention 
should  be  called  to  it  before  the  jury 
leave  the  bar,  in  order  that  he  may  cor- 
rect any  omission.  Com,m'fh  v.  Zappe, 
163  P.  S.  498. 

157.  Where  the  jury  is  properly  in- 
structed as  to  the  nature  of  the  charge,  a 
verdict  of  guilty  will  not  be  reversed  be- 
cause the  court  read  to  the  jury  the 
wrong  section  of  the  statute  under  which 
the  indictment  was  drawn.  Comm'th  v. 
Matz,  161  P.  S.  207. 

isa  Upon  a  trial  for  murder,  it  is 
error  to  refuse  to  charge  that  if  the  jury 
believe  the  testimony  of  certain  witnesses 
"  that  the  deceased  made  declarations  at 
the  time  of  the  shooting  and  subsequently 
thereto,  that  the  shooting  was  accidental 
and  contradictory  of  his  dying  declara- 
tions," such  declarations  are  to  be  taken 
into  consideration  of  the  jury,  and  if  true 
there  should  be  an  acquittal.  Comm'th  v. 
Silcox,  161  P.  S.  484. 
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159.  Upon  a  trial  for  murder  it  is  not 
improper  to  cliarge  that  "  while  justice  is 
to  be  tempered  with  mercy  you  will  see 
to  it  in  your  deliberations  that  your  com- 
passion for  the  accused  shall  not  work 
wrong  and  injustice  to  the  commonwealth. 
The  deceased  was,  and  all  citizens  who 
survive  him  are,  as  lauch  entitled  to  the 
protection  of  the  law  as  the  prisoner  at 
the  bar."  Comm'th  v.  Sikox,  161  P.  S. 
484. 

160.  Upon  the  trial  of  an  indictment 
for  burglary,  where  it  appeared  that  the 
defendant,  with  burglar's  tools  in  his 
possession,  went  up  the  steps  of  a  house 
where  he  had  no  legitimate  business  in 
the  night-time,  and  upon  his  being  inter- 
rupted by  an  officer,  he  left  the  steps  and 
gave  a  false  aecoimt  of  himself  and  his 
purposes ;  it  was  field,  that  it  was  proper 
to  instruct  the  jury  that  he  might  be 
found  guilty  of  an  attempt  to  commit  a 
burglary  under  the  act  31  March  1860, 
sec.  60  (Brightly's  Purdon  558).  Comm'th 
V.  Clark,  10  C.  C.  444 ;  s.  c.  28  W.  N.  C. 
540. 

161.  Where  the  facts  are  undisputed 
and  are  insufficient  to  establish  that  the 
offence  has  been  committed  by  the  de- 
fendant, it  is  the  duty  of  the  court  to 
direct  a  verdict  of  not  guilty.  Comm'th 
V.  Buddie,  142  P.  S.  144. 

See  Appeal  and  Error  :  Practice. 

(e)  Verdict. 

162.  Upon  an  indictment  containing 
a  count  charging  a  conspiracy  to  unlaw- 
fully confine  a  person  in  a  lunatic  asylum, 
and  a  second  count  charging  the  same 
offence  but  setting  out  the  means,  a  ver- 
dict of  guilty  upon  the  first  count  is  suf- 
ficient ;  it  is  not  necessary  for  the  jury  to 
pass  on  the  second  count.  Comm'th  v. 
Spink,  137  P.  S.  256 ;  s.  c.  27  W.  N.  C. 
37. 

163.  The  verdict  as  it  is  recorded  is 
the  verdict  of  the  jury;  the  form  pre- 
pared in  the  jury-room,  though  handed 
to  the  clerk,  is  not  part  of  the  record. 
Comm'th  v.  Breyessee,  160  P.  S.  461. 

164.  Where  a  verdict  of  murder  in  the 


first  degree  has  been  announced  in  due 
form  and  recorded  and  affirmatively  re- 
sponded to  by  the  entire  jury,  the  sep- 
arate answers  given  thereafter,  if  not  in 
harmony  with  the  previously  recorded 
verdict,  may  be  treated  as  mere  surplus- 
age. Comm'th  V.  SehmouB,  162  P.  S.  326 
See  Practice,  XXV. 

XVn.  Evidence. 
(a)  Testimony  of  deceaaed  witness. 

165.  Upon  a  trial  for  murder,  evidence 
is  admissible  of  the  testimony  of  a  de- 
ceased witness  taken  before  the  commit- 
ting magistrate  in  the  presence  of  the 
accused  and  his  counsel,  the  witness  hav- 
ing been  cross-examined  by  the  counsel 
for  the  accused,  although  the  defendant 
had  waived  a  hearing.  Comm'th  v.  Keek, 
148  P.  S.  639.  See  Comm'th  v.  Cleary, 
148  P.  S.  26. 

(6)  Examination  of  defendant. 

166.  A  defendant  in  a  criminal  pro- 
ceeding, who  becomes  a  witness,  may  be 
discredited  by  showing  his  conviction  and 
sentence  in  another  state  for  a  felony  or 
any  species  of  the  crimen  falsi.  The 
record  of  such  conviction  is  admissible, 
though  it  affect  injuriously  his  case  in 
other  respects.  Comm'th  v.  Barry,  8  C.  C. 
216. 

167.  Upon  the  question  of  the  credi- 
bility of  the  defendant,  it  is  the  duty  of 
the  court  to  call  the  attention  of  the  jury 
to  his  interest.  Comm'th  v.  Or,  138  P. 
S.  276 ;  8.  0.  38  P.  L.  J.  141. 

168.  Upon  a  trial  for  murder  it  is  im- 
proper for  the  district  attorney  to  attack 
the  character  of  the  prisoner  not  from  the 
evidence  but  by  inference  from  the  fact 
that  the  prisoner  had  called  no  witnesses 
to  testify  to  good  character ;  such  an  im- 
propriety, however,  is  no  ground  for  re- 
versal where  no  objection  is  made  to  it  at 
the  trial.  Comm'th  v.  Weber,  167  P.  S. 
153. 

169.  Upon  the  trial  of  an  indictment 
for  murder  where  the  prisoner  on   the 
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stand  denied  that  he  had  made  threats 
against  the  deceased;  it  was  held,  that 
the  person  in  whose  presence  the  alleged 
threats  had  been  made  could  be  called 
in  rebuttal  to  contradict  the  prisoner. 
CommHh  v.  Weber,  167  P.  S.  153. 

170.  Where  a  defendant  offers  himself 
as  a  witness,  and  testifies,  he  waives  the 
protection  of  the  statute  against  unfavor- 
able comment  upon  his  silence.  Comm'th 
v.  Wolfinger,  7  Kulp  637. 

171.  After  a  defendant  in  a  criminal 
case  has  testified  in  his  own  behalf,  he 
may  be  cross-examined  upon  all  questions 
affecting  his  interest  and  credibility ; 
having  answered  that  he  believed  in  a 
Crod  who  would  punish  him  for  false 
swearing,  he  may  be  asked  if  he  had  not 
made  inconsistent  statements  to  other 
persons,  and  such  persons  may  be  called 
to  establish  the  fact  that  he  has  made 
such  statements.  Comm'th  v.  Wright,  7 
York  62. 

172.  That  no  inference  is  to  be  drawn 
f^;ain8t  a  defendant  for  failing  to  testify, 
see  a  brief  of  authorities  in  note  to  Maine 
V.  Banks,  7  Atlan.  270. 

173.  Upon  the  subject  of  the  cross- 
examination  of  the  accused,  see  note  to 
Diaque  v.  New  Jersey,  8  Atlan.  823. 

(«)  Threats. 

174.  Upon  a  trial  for  murder,  it  is  not 
improper  to  admit  in  evidence  threats 
made  by  the  prisoner  against  the  de- 
ceased eighteen  months  before  the  kill- 
ing. Comm'th  v.  Salyards,  158  P.  S.  501 ; 
aflirming  s.  c.  13  C.  C.  470. 

175.  Upon  a  trial  for  murder,  it  may 
be  shown  that  the  prisoner  had  made 
threats  against  the  deceased,  who  was  his 
mother,  that  he  had  frequently  quarrelled 
with  her,  that  on  one  occasion  he  had 
made  an  assault  upon  her,  which  had  left 
its  marks  upon  her  person,  and  that  a 
short  time  before  her  death  he  had  sought 
but  failed  to  obtain  an  insurance  on  her 
life  without  her  knowledge.  Comm'th  v. 
Crossmeyer,  166  P.  S.  304.  See  Comm'th 
V.  Weber,  167  P.  S.  163. 

See  Gbihinax  Law,  XXVI  (A). 


(<i)  Other  offences. 

176.  Upon  the  trial  of  an  indictment 
for  incest  with  defendant's  daughter,  evi- 
dence is  admissible  for  the  commonwealth 
of  prior  illicit  relations  between  the  par- 
ties; and  this,  although  such  evidence 
discloses  other  indictable  offences  of  a 
like  nature  which  are  barred  by  the 
statute  of  limitations.  Comm'th  v.  Bell, 
166  P.  S.  405. 

177.  Where  a  defendant  was  convicted 
of  arson  mainly  on  his  own  confession; 
it  was  held,  that  a  new  trial  would  not  be 
granted  merely  upon  proof  that  defend- 
ant  was  in  the  habit  of  boasting  that  he 
had  committed  various  crimes  when  such 
boasts  were  utterly  false.  Comm'th  v. 
Base,  1  York  125. 

17a  Upon  the  trial  of  an  indictment 
where  the  proof  of  guilty  knowledge  or 
malicious  intention  constitutes  an  essen- 
tial part  of  the  crime,  testimony  is  ad- 
missible of  such  acts,  conduct  or  dec- 
larations of  the  accused  as  tend  to  estab- 
lish such  knowledge  or  intent ;  and  this, 
although  they  may  constitute  in  law  a 
distinct  crime.  Where  a  defendant  was 
charged  with  wilfully  and  maliciously 
entering  a  store  at  night  through  a  tran- 
som with  the  intent  to  commit  a  felony, 
evidence  was  admissible,  that  on  a  pre- 
vious occasion  the  defendant  took  grain 
from  the  same  store  through  the  same 
transom.  Comm'th  v.  Shepherd,  2  Dist. 
Rep.  345. 

179.  As  to  the  admissibility  of  proof 
of  other  crimes  by  the  prisoner,  see  note 
to  Clark  v.  ^eto  Jersey,  4  Atlan.  330. 

(e)  Character. 

180.  Evidence  of  good  character  is  not 
a  mere  make-weight  thrown  in  to  assist 
in  the  production  of  a  reasonable  doubt; 
it  is  of  itself  positive  evidence  which 
may  create  the  reasonable  doubt,  and 
may,  in  a  homicide  case,  have  a  bearing 
on  the  question  of  intent  to  take  life. 
Comm'th  V.  Cleary,  136  P.  S.  64 ;  s.  c.  26 
W.  N.  C.  137.    See  s.  c.  148  P.  S.  26. 

181.  Evidence  of  previous  good  charac- 
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ter  is  such  positive  evidence  as  may  in 
itself  produce  such  a  reasonable  doubt 
as  may  result  in  acquittal.  Becker  v. 
Comm'th,  9  Atlan.  510. 

182.  Upon  a  trial  for  murder,  it  is  im- 
proper for  the  district  attorney  to  attack 
the  character  of  the  prisoner  not  from 
the  evidence  but  by  inference  from  the 
fact  that  the  prisoner  had  called  no  wit- 
nesses to  testify  to  good  character ;  such 
an  impropriety,  however,  is  no  ground  for 
reversal  where  no  objection  is  made  to  it 
at  the  trial.  Comm'th  v.  TTefter,  167  P.  8. 
163. 

iff)  Reasonable  doubt. 

183.  A  reasonable  doubt  must  fairly 
arise  out  of  the  evidence;  it  must  be 
such  as  fairly  strikes  a  conscientious 
mind  and  clouds  the  judgment.  Comm'th 
V.  Broum,  7  C.  C.  640.  See  C<mm'th  v. 
Cleary,  135  P.  S.  64. 

IM.  That  a  "reasonable  doubt"  enti- 
tles a  defendant  to  an  acquittal,  see  note 
to  Vermont  v.  Meyer,  3  Atlan.  201.  See 
Becker  v.  Comm'th,  9  Atlan.  510;  Btidy- 
V.  Comm'th,  128  P.  S.  600. 

(A)  Alibi. 

185.  Evidence  tending  to  establish  an 
alibi,  though  not  clear,  may  with  other  acts 
raise  a  reasonable  doubt,  to  the  benefit 
of  which  the  prisoner  is  entitled.  Rzidy 
V.  Comm'th,  128  P.  S.  600. 

186.  Upon  a  trial  for  murder  the  bur- 
den is  on  the  defendant  to  prove  an  alibi 
to  the  satisfaction  of  the  jury ;  otherwise 
it  is  valueless  as  a  substantive  defence. 
Ibid. 

187.  Where  in  a  prosecution  for  rape 
"the  defence  was  an  alibi,  it  was  proper 
for  the  court  to  charge  that  fixing  the 
time  of  a  transaction  occurring  several 
days  before,  within  an  hour  or  a  half 
hour,  without  anything  to  fix  the  time, 
was  uncertain.  Comm'th  v.  Orr,  138 
P.  S.  276;  8.0.38  P.  L.  J.  141. 

188.  Where  the  defence  of  alibi  is  set 
up  it  is  not  error  to  instruct  the  jury  that 
if  it  was  false  and  manufactured,  it 
shoTild  go  for  nothing  and  should  have 


some    weight    against    the    defendant 
Comm'th  V.  McMahon,  145  P.  S.  413. 

189.  Upon  the  trial  of  an  indictment 
for  arson  where  the  commonwealth 
proved  a  confession  by  the  defendant, 
that  he  committed  the  offence  for  which 
he  was  being  tried  and  that  he  also  set 
fire  to  another  house;  it  was  held,  that 
the  defendant  could  not  contradict  the 
latter  portion  of  his  confession  by  proof 
of  an  alibi  at  the  time  of  the  latter  fire. 
C<mm'th  V.  Boae,  1  York  125. 

(<)  Motive. 

190.  Evidence  of  defendant's  motive 
to  commit  the  crime  is  always  admissible. 
Comm'th  v.  Spink,  27  W.  N.  C.  37. 

191.  If  the  defence  be  insanity  or 
kleptomania,  evidence  is  admissible  in 
rebuttal  to  show  a  motive;  that  defend- 
ant had  been  in  the  habit  of  making 
presents  of  similar  articles.  Comm'th  v. 
Fritch,  9  C.  C.  164. 

See  Ckiminal  Law,  XXVI.  (t). 

(A;)   Fligbt. 

19S.  Upon  the  trial  of  an  indictment 
the  flight  of  the  defendant  immediately 
after  the  commission  of  the  offence,  is  a 
circumstance  which  may  always  be  sub- 
mitted for  the  consideration  of  the  jury. 
Comm'th  v.  McMahon,  145  P.  S.  413. 

XVIil.  New  trials. 

193.  The  supreme  court  will  not  re- 
view the  action  of  the  court  below  in 
refusing  an  attachment  to  compel  the 
taking  of  certain  testimony  offered  on  a 
motion  for  a  new  trial.  Comm'th  v.  Buc- 
den,  153  P.  S.  535. 

194.  The  granting  of  new  trial  in 
criminal  cases  does  not  depend  upon  the 
whim  or  caprice  of  the  judge,  but  upon 
well.established  principles  of  law  which 
are  as  applicable  and  controlling  in  crim- 
inal as  in  civil  cases.  Comm'th  v.  Caaey, 
14  C.  C.  389. 

195.  Where  the  district  attorney,  upon 
the  trial  of  an  indictment  for  murder, 
makes  statements  as  to  the  defendant's 
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character  which  are  not  warranted  by  the 
evidence  and  which  tend  to  prejudice  the 
jtiry,  the  defendant  will  be  granted  a  new 
trial.     Ccmm'th  v.  Brunner,  11  C.  C.  428. 

196.  A  keeper  in  an  insane  asylum  who 
was  charged  with  assault  and  battery  and 
aggravated  assault  and  battery  on  a  pa- 
tient and  convicted  of  the  lesser  offence, 
was  granted  a  new  trial  on  the  ground 
that  the  evidence  justified  either  a  ver- 
dict of  guilty  of  the  greater  offence  or  an 
entire  acquittal.  ComrnHh  v.  WUliamaon, 
46  L.  I.  281. 

197.  Upon  a  conviction  for  burglary 
the  court  refused  a  new  trial  where  the 
facts  were  submitted  to  the  jury  and  the 
court  was  satisfied  with  the  verdict. 
CommHh  v.  Davage,  7  Kulp  624. 

196.  Where  the  judge  who  tried  the 
cause  died  before  the  argument  of  the 
motion  for  a  new  trial,  the  court  granted 
a  new  trial  upon  the  expressed  opinion  of 
the  deceased  judge  in  regard  to  the  mat- 
ter.    ComrnHh  v.  Herman,  5  York  43. 

199.  Upon  a  conviction  of  murder  in 
the  first  degree,  the  drinking  of  whiskey 
by  members  of  the  jury  pending  the  trial 
is  a  ground  for  a  new  trial.  Comm'th  v. 
Dimey,  36  P.  L-  J.  336. 

200.  The  sending  of  a  note  to  his  fam- 
ily by  a  juror,  that  he  will  not  be  home, 
is  not  sufficient  ground  for  a  new  trial, 
where  the  defendant  has  been  convicted 
of  murder  in  the  first  degree.    Ibid. 

aoi.  Where,  upon  the  trial  of  an  in- 
dictment for  larceny  and  while  the  trial 
was  going  on,  the  prosecutor  engaged 
in  conversation  daring  the  noon  recess 
with  several  of  the  jurors  sitting  on  a 
panel,  the  court  granted  a  new  trial  in 
the  absence  of  explanation  as  to  what 
was  the  subject  of  the  talk.  Comm'th 
V.  Martin,  16  C.  C.  140. 

208.  A  new  trial  was  granted  where  it 
appeared  that  one  of  the  witnesses  for 
the  commonwealth  had  spoken  to  one 
of  the  jurors  and  remarked  that  he  could 
have  told  a  good  deal  more  about  the 
defendant's  character  but  was  afraid  to. 
Comm'th  V.  Stokes,  3  York  220.  See 
Comm'th  V.  Stokes,  4  York  187. 


203.-  A  new  trial  will  not  be  granted 
on  the  ground  of  an  alleged  disqualifica- 
tion of  a  juror,  where  he  testifies  imder 
oath  that  he  understood  what  the  wit- 
nesses testified  to  and  what  the  court 
said  in  charge.  Comm'th  v.  Stokes,  4 
York  187. 

204.  A  new  trial  will  not  be  granted 
on  the  ground  of  alleged  disqualification 
of  some  of  the  jurors,  where  the  defend- 
ant fails  to  prove  that  snch  disqualifica- 
tions were  unknown  to  him  or  his  counsel 
during  the  trial.  Comm'th  v.  Stokes,  4 
York  187. 

205.  The  adjournment  of  the  court 
over  Sunday  during  the  progress  of  a 
criminal  trial  is  no  grovmd  for  a  new 
trial.     Comm'th  v.  Painton,  6  York  140. 

206.  Upon  a  trial  for  rape  where  the 
court  charged  that  the  girl's  drawers 
were  bloody  and  soiled  and  there  was 
evidence  that  the  drawers  were  soiled 
but  none  that  they  were  bloody ;  it  was 
held  not  to  be  a  sufficient  ground  for 
a  new  trial.  Comm'th  v.  Byerts,  5  York  13. 

207.  Upon  a  trial  for  rape  where  the 
woman's  testimony  is  uncorroborated  and 
the  defendant  denies  the  offence,  the  jury 
must  determine  between  them,  and  a  new 
trial  will  not  be  granted  because  there 
was  no  corroborative  testimony ;  so,  a  new 
trial  will  not  be  granted  for  after-dis- 
covered evidence  which  only  impeaches 
the  commonwealth's  witness  and  would 
not  probably  produce  a  different  result. 
Comm'th  V.  Wire,  6  York  11 ;  Comm'th  v. 
Byerts,  6  York  13. 

206.  A  new  trial  will  not  be  granted 
in  a  criminal  case  for  the  purpose  of 
admitting  after-discovered  evidence  which 
is  merely  cumulative.  Comm'th  v.  Rose, 
1  York  125. 

209.  A  new  trial  will  not  be  granted 
for  after-discovered  evidence  unless  such 
evidence  could  not  have  been  produced 
at  the  trial  by  the  exercise  of  reasonable 
diligence,  and  it  is  not  merely  cumular 
tive  but  goes  to  the  merits  of  the  case 
and  would  probably  produce  a  different 
result  in  another  trial.  Comm'th  v.  Miller, 
6  York  171. 
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210.  After-discovered  testimony,  to  be 
a  ground  for  a  new  trial,  must  go  to  the 
merits  of  the  case  and  not  merely  affect 
the  credibility  of  one  of  the  witnesses. 
Comm'th  v.  BeUis,  1  Northam.  46. 

211.  Where  a  police  oflftcer  was  con- 
victed of  homicide  a  new  trial  was  granted 
upon  the  testimony  of  intelligent,  reputa- 
ble and  disinterested  witnesses,  tending  to 
show  that  the  defendant  acted  in  self-de- 
fence while  in  the  lawful  performance  of 
his  duty.  Comm'th  v.  Weathers,  6  Kulp 
486. 

212.  Upon  a  conviction  for  conspiracy, 
a  new  trial  was  refused  on  the  ground 
of  after-discovered  testimony,  where  the 
latter  was  cumulative  rather  than  mate- 
rial, and  simply  tended  to  contradict  and 
impeach  the  evidence  given  by  the  prose- 
cutor.    Comm'th  v.  Brown,  7  Kulp  103. 

213.  A  new  trial  will  not  be  granted 
for  after-discovered  testimony  which 
merely  tends  to  contradict  and  impeach 
the  principal  witness  for  the  common- 
wealth but  not  to  disprove  the  essential 
facts  upon  which  the  defendant  was  con- 
victed.    Comm'th  V.  Robins,  7  Kulp  108. 

214.  After-discovered  evidence,  to  war- 
rant a  new  trial,  must  not  go  merely  to 
the  impeachment  of  a  witness  nor  must 
it  be  merely  cumulative,  but  if  it  prove  a 
distinct  and  material  fact,  it  may  be  laid 
as  a  ground  for  a  new  trial  although  it 
have  the  additional  effect  of  impeach- 
ing the  testimony  of  the  adverse  party. 
Comm'th  v.  Tot  Sing,  .7  Kulp  349. 

XIX.  Arrest  of  judgment. 

215.  Upon  a  verdict  of  guilty  upon  a 
count  not  contained  in  the  indictment, 
judgment  will  be  arrested.  Comm'th  v. 
WeUer,  1  Northam  270. 

216.  Where  an  indictment  charges  in 
one  cotmt  fornication  and  bastardy,  and 
in  a  second  count  incestuous  fornication 
and  bastardy,  the  judgment  will  not  be 
arrested  because  the  evidence  showed 
that  the  prisoner  was  a  married  man  and 
should  have  been  indicted  for  adultery. 
Comm'th  v.  Kammerdirier,  166  P.  S.  222. 


217.  Where  an  indictment  charged  the 
defendant  with  the  robbery  of  a  promis- 
sory note  commonly  called  a  bank-note, 
and  the  evidence  was,  that  the  prisoner 
robbed  the  prosecutor  of  money  or  of  so 
many  dollars ;  it  was  held,  that  the  vari- 
ance between  the  indictment  and  proof 
was  fatal,  and  judgment  upon  a  verdict 
of  guilty  was  arrested  Comm'th  v.  Mc- 
Maniman,  15  C.  0.  495. 

XX.  Sentence. 

2ia  A  plea  of  insanity  offered  at  bar 
when  the  prisoner  is  called  for  sentence, 
is  properly  rejected  when  there  is  no 
corroborative  affidavit  accompanying  the 
plea,  nor  any  statement  made  which  might 
move  the  court  to  further  inqturies. 
Comm'th  v.  Buccieri,  153  P.  S.  535. 

219.  A  defendant  who  is  convicted  by 
a  justice  for  cruelty  to  animals  cannot 
be  sentenced  in  his  absence.  Davis  v. 
Comm'th,  13  C.  C.  546. 

220.  A  sentence  to  pay  must  say  to 
whom  the  fine  is  payable.  Davis  v. 
Comm'th,  13  C.  C.  645. 

221.  Upon  a  conviction  before  a  justice 
upon  a  charge  of  cruelty  .to  animals,  a 
sentence  to  pay  a  fine  of  ten  dollars  and 
to  be  committed  to  the  county  jail  until 
paid  cannot  be  pronounced  in  the  ab- 
sence of  the  defendant;  the  sentence  in 
such  a  case  must  show  to  whom  the  fine 
was  to  be  paid.  Chim  v.  Reinbold,  3  Dist. 
Rep.  668. 

222.  Where  it  is  alleged  that  the  de- 
fendant has  previously  been  convicted  of 
a  similar  offence,  in  order  to  sentence  him 
to  double  the  time  prescribed,  under  the 
act  31  March  1860,  sec.  182  (Brightly's 
Purdon  560),  a  suggestion  of  the  former 
conviction  and  imprisonment  may  be 
made  and  filed  by  the  district  attorney, 
when,  if  the  defendant  admits  his  iden- 
tity, double  punishment  may  be  imposed 
Cases  reviewed  and  different  modes  of 
procedure  considered  by  Arnold,  J. 
Comm'th  V.  Hagan,  48  L.  I.  196 ;  s.  c.  10 
C.  C.  22. 

223.  The  word  "  month  "  employed  to 
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measure  time  in  a  sentence  of  imprison- 
ment, means  a  lunar  month  of  twenty- 
flight  days.  Comm'th  v.  Stanley,  12  C.  C. 
643. 

224.  In  a  sentence  of  imprisonment  the 
word  "  month  "  means  a  lunar  month  of 
twenty-eight  days ;  when  used  in  a  statute 
or  transactions  between  individuals,  it 
means  a  calendar  month.  Comm'th  v. 
MaHin,  2  Dist  Eep.  330. 

225.  If  one  count  in  an  indictment  will 
sustain  the  sentence,  it  will  not  be  re- 
versed. Ccmm'th  V.  Prickett,  132  P.  S. 
371;8.o.25W.  N.  C.  422. 

226.  The  supreme  court  will  not  dis- 
charge on  habeas  corpus  a  convict,  where 
the  record  shows  that  the  ground  of  his 
alleged  illegal  detention  arose  from  the 
slip  or  misprision  of  the  clerk  in  record- 
ing his  sentence ;  in  such  case  the  petition 
wiU  be  dismissed  without  prejudice  to  the 
petitioner's  right  to  apply  to  the  court  in 
which  he  was  convicted,  and  the  record 
will  be  remitted  with  leave  to  that  court 
to  amend  the  same  as  justice  may  require. 
Ckmm'ih  v.  Wright,  126  P.  S.  464. 

ZXI.  Execution. 

227.  A  person  in  confinement  for  costs 
is  entitled  to  his  discharge  after  thirty 
days'  imprisonment;  and  this,  without 
any  further  proceeding.  Comm'th  v. 
Levois,  1  Lack.  Jur.  213.  See  Comm'th 
V.  Boss,  Ibid.  217. 

See  Insolvency. 

zxn.  Costs. 

(o)  Control  of  the  court 

22a  If  the  grand  jury  impose  the 
costs  upon  the  prosecutor,  the  court  will 
not  set  it  aside  unless  it  be  clearly  shown 
that  the  grand  jury  has  erred  as  to  who 
is  the  prosecutor,  or  has  imposed  the 
costs  on  a  public  officer  in  the  discharge  of 
his  duty.     Comm'th  v.  Sharp,  7  Lane.  58. 

229.  The  power  of  the  court  to  set 
aside  a  verdict  against  the  prosecutor 
for  costs  was  doubted,  and  the  case  of 
Chtffy  V.  Comm'th,  2  Grant  66,  commented 
upon  in  Comm'th  v.  Showers,  7  C.  C.  179. 


230.  The  imposition  of  costs  upon  the 
prosecutor  by  the  grand  jury  will  not  be 
set  aside  where  the  court  is  not  in  pos- 
session of  all  the  facts  as  they  appeared 
before  the  jury.     Comm'th    v.   Huddell, 

10  C.  C.  548. 

231.  Where  a  prosecution  appears  to 
have  been  instituted  by  an  officer  in 
good  faith,  the  court  will  set  aside  so 
much  of  the  verdict  as  imposes  cost 
upon  him.  Comm'th  v.  Hunter,  11  C.  C. 
637. 

232.  Where,  upon  the  trial  of  a  mis- 
demeanor, the  jury  designated  one  of 
the  witnesses  as  the  prosecutor  and  im- 
posed one-half  the  costs  upon  him;  it 
was  held,  that  such  action  was  not  jus- 
tified by  law,  and  that  the  court  might 
set  aside  so  much  of  the  verdict  as 
imposed  the  costs  upon  the  witness. 
Comm'th  v.  Hayward,  4  Del.  669. 

233.  The  court  has  power  to  supervise 
the  verdict  so  far  as  it  relates  to  costs, 
and,  if  the  facts  warrant  it,  may  set 
aside  that  part  of  it  which  places  the 
costs  on  the  prosecutor.  Comm'th  v. 
Teager,  3  Dist  Rep.  237. 

234.  The  court  will  interfere  with  the 
finding  of  the  grand  jury  imposing  the 
costs  upon  the  prosecutor  where  such 
imposition  involves  outrageous  oppres- 
sion.    Comm'th  V.    Witmer,  6  Kulp  304. 

235.  The  court  has  no  power  to  inter- 
fere with  a  finding  of  a  grand  jury  ig- 
noring a  bill  and  directing  the  prosecutor 
to  pay  the  costs.  Comm'th  v.  McNair,  3 
York  216. 

236.  Where  complaints  have  been  du- 
plicated by  the  magistrate  or  by  the  clerk 
of  the  court,  all  costs  on  the  unnecessaiy 
indictments  will  be  disallowed  by  the 
court  on  inspection  of  the  indictment. 
In  re  Office  Costs,  11  Lane.  28.    See  s.  o. 

11  Lane.  121;  Comm'th  v.  Frescoln,  11 
Lane.  161 ;  Comm'th  v.  SoUenberger,  11 
Lane.  236. 

237.  A  judge  of  the  oyer  and  terminer 
and  quarter  sessions  cannot,  upon  his  own 
motion,  and  without  notice  or  hearing, 
make  an  adjudication  of  the  office  costs 
in  certain  cases  at  the  previous  session  of 


VOL.  IV. — ^26 


3243 


Digitized  by 


Google 


6487 


CRIMINAL  LAW,  XXII. 


64S8 


the  court  and  file  it "  subject  to  the  ex- 
ception in  writing  by  the  respective 
officers  concerned  and  hearing  upon  the 
same."     Franklin's  Appeal,  163  P.  S.  1. 

23&  The  act  31  March  1860,  sec.  69 
(Brightly's  Purdon  796),  providing  that 
the  supreme  court  upon  error  in  indict- 
ments for  mxirder  shall  make  all  proper 
orders  as  to  paper-books,  has  been  super- 
ceded by  the  act  15  February  1870 
(Brightly's  Purdon  797);  since  the  pas- 
sage of  that  act  the  supreme  court  has  no 
longer  any  duty  to  perform  as  to  the 
printing  of  paper-books,  and  has  no  au- 
thority to  make  an  order  to  compel  the 
county  to  pay  for  thorn.  Comm'th  v. 
Buccieri,  163  P.  S.  570. 

239.  The  court  will  not  interfere  with 
an  imposition  of  the  costs  upon  the  prose- 
cutor by  the  grand  jury,  notwithstanding 
a  prior  commitment  of  the  defendant  on 
the  same  charge.  Comm'th  v.  Gfilgallon, 
1  Lack.  L.  N.  172. 

(P)  Liability  of  the  prosecutor  and  others. 

240.  If  the  offence  of  shooting  on  Sun- 
day be  proved,  though  not  properly 
charged  in  the  indictment,  the  jury  may, 
on  acquitting,  impose  the  costs  on  the 
prosecutor.  Comm'th  v.  Neely,  4  Del.  7 ; 
8.  c.  6  Lane.  194. 

241.  If  the  grand  jury  do  not  permit 
the  prosecutor  to  testify  fully,  an  imposi- 
tion of  costs  upon  him  will  be  stricken 
off.     Comm'th  v.  Sttffel,  7  Lane.  193. 

242.  The  costs  should  not  be  put  upon 
the  prosecutor  where  the  evidence  shows 
that  there  was  a  legal  offence  committed 
though  technically  not  set  forth  in  the 
indictment.  Comm'th  v.  Hunter,  11  C.  C. 
637. 

243.  A  verdict  imposing  the  costs  on 
the  prosecutor  should  name  the  prose- 
cutor; otherwise  it  will  be  set  aside. 
Comm'th  v.  Lehrsch,  14  C.  C.  496. 

244.  The  jury  has  no  right  to  put  the 
costs  upon  the  prosecutor  where  the  evi- 
dence shows  that  there  was  a  legal  offence 
committed  although  technically  not  set 
forth  in  the  indictment.  Comm'th  y. 
Bannon,  9  Lane.  165. 


245.  Where  the  prosecutor  is  a  public 
officer  and  has  proceeded  in  the  discharge 
of  his  duty  according  to  law  and  the  de- 
fendant is  acquitted,  the  jury  has  no 
right  to  impose  the  costs  of  prosecution 
upon  the  prosecutor.  Comm'th  v.  Beisin- 
ger,  1  York  8. 

246.  The  court  will  not  interfere  with 
the  jury  putting  the  costs  on  a  person 
other  than  the  one  whose  name  is  en- 
dorsed on  the  bill  as  prosecutor,  if  the  evi- 
dence supports  such  a  finding.  Comm'th 
v.  Murphy,  4  Del.  229. 

247.  A  grand  jury  has  no  power  to 
place  costs  on  a  person  who  is  not 
marked  on  the  indictment  as  the  prosecu- 
tor and  who  has  not  appeared  before 
them ;  before  such  a  person  can  be  con- 
demned to  pay  costs,  he  should  be  noti- 
fied to  appear  and  be  given  an  opportunity 
to  be  heard  in  his  own  behalf.  Comm'th 
T.  Madden,  11  C.  C.  469 ;  s.  c.  9  Lane. 
141. 

a4a  Upon  an  indictment  for  selling 
liquor  without  a  license,  the  court  refused 
to  disturb  a  verdict  putting  the  costs  upon 
a  person  who  had  given  the  information 
to  the  constable.  Comm'th  v.  Weber,  7 
Lane.  172.  See  Comm'th  v.  Stiffel,  Ibid. 
193. 

249.  Upon  an  indictment  for  selling 
liquor  to  minors  and  on  Sundays,  the 
costs  should  not  be  put  upon  the  informer 
where  it  appears  that  the  information 
was  honestly  given  to  a  constable  who 
was  induced  to  return  the  offender  to 
court,  but  the  latter  was  afterwards 
acquitted;  but  this  rule  does  not  apply 
where  false  information  was  given  mali- 
ciously.   Comm'th  V.  Hoopman,  1  York  20. 

250.  An  imposition  of  costs  on  the 
justice  by  the  grand  jury  was  set  aside 
by  the  court.  Comm'th  v.  ShoMb,  7  Lane. 
189. 

251.  Where  a  defendant  was  indicted 
by  the  grand  jury  and  escaped  and  the 
sheriff  made  an  ineffectual  attempt  to 
arrest  him  and  he  was  subsequently 
arrested  by  a  constable  and  a  noQe  pros. 
was  entered  on  condition  that  he  pay 
the  costs;  it  was  held,  that  he  was  not 


3244 


Digitized  by 


Google 


6489 


CRIMINAL  LAW,  XXII. 


6490 


liable  for  the  sheriff's  costs,  and  it  was 
further  Md,  that  the  costs  upon  the 
exceptions  to  the  sheriff's  bill  should  be 
paid  by  the  sheriff.  Comm'th  v.  Cane, 
12  C.  C.  11. 

(e)  Liability  of  the  defendant 

252.  The  costs  may  be  imposed  upon 
the  prisoner  although  he  be  acquitted 
under  a  plea  of  autrefois  convict. 
Comm'th  V.  Huggins,  12  C.  C.  496. 

253.  Upon  the  trial  of  an  indictment 
against  a  banker  for  receiving  money  at 
a  time  when  he  knows  that  he  is  insol- 
vent, the  jury  upon  acquitting  the  de- 
fendant may  impose  a  part  of  the  costs 
upon  him.  Comm'th  v.  SchaU,  12  C.  C. 
654. 

254.  Where  the  defendants  are  ac- 
quitted but  the  costs  are  imposed  upon 
them  by  the  verdict,  such  imposition 
will  be  sustained  where  it  appears  that 
they  are  either  in  some  fault  or  have 
not  sufficiently  explained  away  the  charge 
or  are  shielding  the  guilty  parties. 
Comm'th  V.  Bishop,  14  C.   C.  404. 

255.  Where  a  defendant  is  acquitted 
but  ordered  to  pay  the  costs,  a  verdict 
as  to  costs  will  not  be  set  aside  merely 
because  a  third  party  after  the  trial 
testifies  that  he  committed  the  offence. 
Comm'th  V.  Wagner,  1  York  24. 

256.  Where  a  complaint  for  surety  of 
the  peace  is  returned  and  at  the  same 
time  the  same  defendant  is  held  for 
assault  and  battery,  the  lesser  crime 
merges  into  the  greater  and  the  surety 
of  peace  case  will  be  dismissed  and  will 
not  carry  costs.  Comm'th  v.  Sice,  3  Dist. 
Rep.  269. 

257.  Where  the  officers  of  a  borough 
are  convicted  of  maintaining  a  nuisance 
and  sentenced  to  pay  the  costs  and  abate 
the  nuisance,  such  of  the  defendants  as 
are  out  of  office  at  the  time  of  sentence 
are  liable  for  the  costs ;  and  this,  al- 
though they  are  not  in  a  position  to 
comply  with  the  rest  of  the  sentence. 
Comm'th  V.  Bredin,  166  P.  S.  224. 


(d)  Liability  of  the  county. 

258.  If  the  defendant  in  an  assault  and 
battery  dies  after  a  true  bill  but  before 
trial,  the  county  is  not  liable  for  the  costs 
of  prosecution.  Comm'th  v.  Oallagher,  5 
Kulp  532. 

259.  If  the  grand  jury  ignore  a  bill  for 
a  misdemeanor  and  put  the  costs  on  the 
prosecutor,  the  county  is  not  liable  until 
the  prosecutor  has  been  sentenced.  Don- 
ohue  V.  Luzerne  County,  6  Lane.  138 ;  s.  c. 
5  Kulp  220. 

260.  If  the  defendant  in  a  misdemeanor 
be  acquitted  and  three-fourths  of  the  costs 
be  put  on  the  defendant  and  one-fourth 
on  the  prosecutor,  and  the  defendant  be 
sentenced  and  discharged  under  the  in- 
solvent laws,  the  imposition  upon  the 
prosecutor  being  set  aside,  the  county  is 
liable  to  the  commonwealth's  witnesses 
for  three-fourths  of  their  fees.  Piatt  v. 
Luzerne  County,  5  Kulp  617. 

261.  A  railroad  policeman  appointed 
under  the  act  27  February  1866  (Bright- 
ly's  Purdon  1696),  or  a  county  detective, 
is  not  entitled  to  constable's  costs  in  a 
criminal  prosecution.  He  may  receive, 
however,  compensation  from  the  county 
for  the  service  of  the  subpcenas.  Hamlin 
V.  Berks  County,  8  C.  C.  462;  FmjicA  v. 
Berks  County,  Ibid.  466. 

262.  The  county  is  not  liable  for  the 
costs  of  a  detective  appointed  under  the 
act  of  23  May  1887  (Brightly's  Purdon 
677),  in  cases  in  which  he  lodged  infor- 
mation and  served  warrants  and  the  de- 
fendants were  discharged  by  the  justice. 
But  he  may  receive  compensation  from 
the  county  for  serving  the  subpoenas. 
Kerschner  v.  Berks  County,  8  C.  C.  347. 

263.  A  county  is  not  liable  to  a  justice 
for  fees  for  taking  the  recognizance  of  a 
prosecutor  and  defendant  for  a  hearing 
on  a  criminal  charge  at  a  future  day,  at 
which  hearing  the  defendant  is  dis- 
charged. Young  v.  Northampton  County, 
11  C.  C.  608. 

264.  When  an  incorrigible  child  is 
committed  to  the  house  of  refuge  the 
county  is  liable  for  the  fees  of  the  justice 
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and  constable,  but  not  for  those  of  the  dis- 
trict attorney  or  the  clerk  of  the  court. 
Comm'th  v.  Patton,  5  Del.  290. 

265.  Indictments  for  receiving  stolen 
goods  being  triable  in  the  oyer  and  ter- 
miner while  indictments  for  larceny  are 
triable  in  the  quarter  sessions,  the  dis- 
trict attorney  may  try  a  single  offender 
upon  both  indictments  in  the  higher 
court ;  and  this,  although  his  fees  thereby 
are  largely  increased.  And  in  such  case 
the  clerk  is  entitled  to  the  fees  provided 
by  law  for  the  court  in  which  the  record 
is  found.  Comm'th  v.  Moore,  4  Del. 
617. 

266.  Upon  a  prosecution  of  two  or 
more  persons  for  an  indictable  offence, 
there  will  be  allowed  but  one  fee  each 
to  the  district  attorney,  clerk  and  sher- 
iff, one  jury  fee,  one  justice's  bill,  one 
constable's  bill  and  one  fee  for  taxation 
of  costs.  Comm'th  v.  McArcUe,  3  Dist. 
Hep.  258.  Comm'th  v.  Bice,  3  Dist.  Rep. 
259. 

267.  For  the  liability  of  the  county  . 
for  alderman's  and  constable's  costs  in 
cases  of  commitment  for  drunken  and 
disorderly  conduct,  see  Dem  v.  Lancas- 
ter County,  6  Lane.  305. 

268.  A  defendant  is  entitled  to  com- 
pulsory process  to  procure  the  attend- 
ance of  his  witnesses,  and  the  court  will 
direct  a  subpoena  tp  issue  for  that  pur- 
pose and  compel  its  service  by  the 
proper  of&cer;  and  this,  though  the 
court  has  no  power  to  direct  the  county 
to  pay  the  costs  of  such  service.  Comm'th 
V.  Painton,  8  Lane.  376. 

269.  Although  a  prisoner  is  entitled 
to  compulsory  process  to  compel  the 
attendance  of  his  witnesses,  there  is 
no  liability  on  the  part  of  the  county 
for  either  his  witness  fees  or  the  offi- 
cer's costs;  the  witness  must  attend  at 
his  own  expense  and  the  officer  must 
execute  the  process  at  his  own  cost. 
Comm'th  V.  Bucderi,  153  P.  S.  570.    , 

270.  The  county  is  not  liable  for  the 
alderman's  costs  where  the  defendant  is 
charged  with  deserting  his  wife  and  is 
discharged;  wife-desertion  is  not  an  in- 


dictable offence.    Sepp  v.  Lehigh  County, 
2  Northam.  337 ;  s.  c.  4  Del.  391. 

271.  Where  a  prisoner  is  convicted  of 
aggravated  assault  and  batteiy  and  sen- 
tenced to  fine  and  imprisonment,  and  such 
sentence  is  vacated  and  the  prisoner  dis- 
charged on  his  own  recognizance,  the 
county  is  liable  for  the  costs.  McSweeney 
V.  Allegheny  County,  42  P.  L.  J.  96. 

272.  A  justice  has  no  jurisdiction  of 
an  action  against  a  coimty  to  enforce 
the  payment  of  costs  in  a  criminal  pros- 
ecution for  which  the  county  is  claimed 
to  be  liable;  the  proper  remedy  is  by 
mandamus.  Walton  v.  Lerch,  2  Northam. 
388. 

273.  Where,  on  the  removal  of  a  crim- 
inal case  to  the  supreme  court,  an  appli- 
cation is  made  under  the  act  19  May  1887 
(Brightly's  Purdon  665),  for  the  payment 
by  the  county  of  the  district  attorney's 
expenses  and  compensation;  it  is  the 
duty  of  the  court  below  to  fix  the 
amount  of  the  same.  Comm'th  v.  Mor^^■ 
ingstar,  144  P.  S.  103.    See  s.  c.  12  C.  C.  34. 

274.  Under  the  act  19  May  1887 
(Brightly's  Purdon  564),  where  the  de- 
fendant is  convicted  and  a  new  trial 
refused  but  sentence  is  indefinitely  sus- 
pended, the  county  becomes  at  once 
liable  for  the  costs.  Wright  v.  DonaJd- 
son,  158  P.  S.  88. 

275.  Under  the  act  19  May  1887 
(Brightly's  Purdon  664),  where  an  in- 
dictment for  a  misdemeanor  is  ignored 
and  the  prosecutor  is  ordered  to  pay 
the  costs,  the  county  is  immediately 
liable  without  any  formal  sentence  being 
passed  upon  the  prosecutor  by  the  court. 
The  coimty  is  primarily  liable  to  pay  the 
costs  in  the  first  instance  and  then  re- 
imburse its  treasury  by  the  diligence  of 
its  officers  against  the  parties  ultimately 
liable.  Allen  y.  Delaware  County,  161 
P.  S.  550;  affirming  s.  c.  6  DeL  319. 

276.  Under  the  act  19  May  1887 
(Brightly's  Purdon  664),  the  coimty  is 
not  liable  for  the  costs  when  the  jury 
divides  the  costs  of  prosecution  between 
the  prosecutor  and  defendant.  Comm'th 
V.  Bishoff,  13  C.  C.  603. 
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277.  Under  the  act  19  May  1887 
(Brightly's  Purdon  664),  a  verdict  of 
guilty  alone  is  not  sufficient  to  fix  the 
liability  of  a  county  for  witness  fees; 
a  county  is  liable  only  for  the  cost  of 
such  mtnesses  as  the  district  attorney 
shall  certify  were  subpoenaed  by  his  order 
and  were  in  attendance  and  necessary  to 
the  trial  of  the  case.  Bice  v.  Schuylkill 
County,  12  C.  C.  641. 

278.  Where  an  indictment  for  a  mis- 
demeanor has  been  quashed,  the  county 
is  not  liable,  under  the  act  19  May  1887 
(Brightly's  Purdon  664),  for  the  costs  of 
a  witness  subpoenaed  by  the  common- 
wealth. Ogden  v.  Greene  County,  3 
Dist.  Rep.  672. 

279.  Under  the  act  19  May  1887 
(Brightly's  Purdon  901),  witnesses  are 
entitled  to  mileage  per  a  railroad  route 
usually  travelled;  and  this,  although 
such  route  be  fifty-four  miles  longer 
than  a  direct  stage  route:  Comm'tk  v. 
Beiges,  8  York  134. 

280.  Where  a  bill  of  indictment  is 
quashed  and  subsequently  a  new  bill  is 
drawn  on  the  same  information  upon 
which  the  defendant  is  convicted  and  sen- 
tenced, the  county  is  liable  for  the  costs 
on  the  first  bill.  Bicharda  v.  Clearfield 
County,  16  C.  C.  227. 

281.  Where  a  true  bill  has  been  foimd 
by  the  grand  jury  and  a  noUe  prosequi 
has  been  entered  by  the  district  attorney 
with  the  leave  of  court,  the  county  is  not 
liable  for  the  costs.  Williams  v.  Luzerne 
County,  8  Kulp  16. 


(e)  Witness  fees. 

The  recorder  of  deeds  is  not  an 
officer  of  the  court  and  cannot  be  com- 
pelled to  attend  as  a  witness  \mless  le- 
gally subpoenaed;  he  is  entitled  to  full 
fees  and  mileage  when  called  as  a  witness 
in  a  criminal  case.  Comm'th  v.  McArdle, 
3  Dist  Rep.  268. 

283.  A  witness  committed  in  default  oi 
bail  in  a  case  of  felony  to  appear  and  tes- 
tify, will  not  be  allowed  witness  fees  for 


the  time  of  his  imprisonment.    Sluehko 
V.  Luzerne  County,  7  Eulp  526. 
See  Costs. 

(.0)  Constables'  fees. 

284.  A  constable  who  serves  subpoenas 
for  the  commonwealth  in  a  criminal  case 
is  entitled  to  compensation  as  provided 
by  the  sheriffs  fee  bill  2  April  1868 
(Brightly's  Purdon  899),  to  wit,  fifteen 
cents  for  each  service  and  six  cents  for 
each  mile  circular,  and  not  at  the  rate  of 
fifty  cents  for  each  service  and  ten  cents 
per  mile  circular,  as  fixed  by  the  consta- 
ble's fee  bill  23  May  1893  (Brightly's  Pur- 
don  886).  Meagher  v.  Clearfield  County, 
16  C.  C.  420. 

285.  Constables  cannot  charge  for 
mileage  not  actually  travelled  in  serving 
warrants  and  subpoenas  sent  to  them  or 
returned  by  mail;  if  they  do  so,  they 
make  themselves  liable  to  prosecution 
for  extortion.  In  re  Office  Costs,  11  Lane. 
28.  See  s.  c.  11  Lane.  121 ;  Comm'th  v. 
Frescoln,  11  Lane.  161 ;  Comm'th  v.  SoUen- 
berger,  11  Lane.  235. 

286.  Constables  are  entitled  to  a  fee  of 
fifty  cents  for  every  witness  upon  whom 
a  subpoena  is  served;  and  this,  whether 
the  names  are  upon  separate  subpoenas  or 
on  one.     Comm'th  v.  Moore,  4  Del.  617. 

See  Constables  :  Costs. 

ZZin.  Bills  of  particulars. 

287.  Where  an  indictment  charges  that 
the  prisoner  did  feloniously,  wilfully, 
and  of  his  malice  aforethought,  kill  and 
murder,  it  is  not  necessary  that  the 
weapon  used  or  the  manner  of  killing 
should  be  averred,  nor  has  the  prisoner  a 
right  to  demand  a  bill  of  particulars. 
Comm'th  V.  Buccieri,  163  P.  S.  636. 

28a  A  demand  for  a  bill  of  particu- 
lars will  only  be  granted  to  prevent 
a  surprice  or  injustice  and  never  to 
specify  the  evidence  to  be  adduced  by 
the  commonwealth.  Comm'th  v.  Buccieri, 
163  P.  S.  636. 

289.  A  bill  of  particulars  in  support 
of  an  indictment  is  not  a  matter  of  right; 
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the  commonwealth  will  not  be  compelled 
to  disclose  the  residences  of  her  wit- 
nesses. Comm'th  v.  Applegate,  1  Dist. 
Rep.  127. 

ZZIV.  Pardon. 

290.  Upon  a  pardon,  on  condition  that 
the  defendant  leave  the  commonwealth 
and  forever  remain  away  therefrom,  the 
condition  is  void.  Comm'th  v.  Flavell, 
Vaux's  Dec.  157;  overruled  in  FlaveWs 
Case,  8  W.  &  S.  197, 

XXV.  Treason. 

291.  Aliens  domiciled  within  the  state 
owe  temporary  allegiance  to  it  and  are 
amenable  for  treason.  Comm'th  v.  CDon- 
ndl,  12  C.  C.  97. 

292.  The  members  of  a  mere  mob  col- 
lected upon  the  impulse  of  the  moment 
without  any  definite  object  beyond  the 
gratification  of  sudden  passion  do  not 
commit  treason;  and  this,  although  the 
mob  destroy  property  and  take  life.  But 
when  a  large  number  of  men  armed  and 
organized  engage  in  the  common  purpose 
to  defy  the  law,  it  is  levying  of  war 
against  the  state  and  the  offence  is 
treason,  especially  if  the  functions  of 
government  are  usurped  in  the  locality 
and  the  process  of  the  commonwealth 
and  the  lawful  acts  of  its  officers  resisted 
and  unlawful  arrests  made.  Comm'th  v. 
CDonnell,  12  C.  C.  97.  See  s.  c.  10 
Lane.  25. 

XXVI.   Homicide. 
(a)   Solicitation  to  commit  murder. 

293.  The  solicitation  to  commit  mur- 
der, accompanied  by  the  offer  of  money 
as  a  reward  for  so  doing,  is  indictable 
at  common  law.  Comm'th  v.  Banddph, 
146  P.  S.  83. 

(b)   Murder  in  the  first  degree. 

294.  If  the  character  of  the  wounds 
indicate  a  purpose  to  take  life,  they  in- 
dicate the  commission  of  a  premeditated 


murder,  which  is  murder  in  the  first  de- 
gree.   McCabe  v.  Comm'th,  8  Atlan.  45. 

295.  One  who  takes  life  with  a  deadly 
weapon  (a  sashweight)  with  such  a  mani- 
fest design,  and  with  sufficient  time  to 
deliberate  and  form  a  conscious  purpose, 
without  sufficient  extenuation,  is  guilty 
of  murder  in  the  first  degree.  £tHerv. 
Comm'th,  124  P.  S.  92 ;  affirming  Comm'th 
V.  Emer,  45  L.  I.  216. 

296.  Upon  an  indictment  for  murder 
committed  during  a  riot,  where  the  evi- 
dence showed  a  violent  attack  made  by 
all  the  defendants,  that  one  blow  was 
first  struck  by  the  defendant,  Toth, 
which  blow  was  intended  to  kill,  and 
afterwards  the  deceased  being  disabled 
was  held,  by  one  of  the  other  defend- 
ants, while  the  third  one  beat  him,  and 
after  this,  while  he  was  on  his  knees, 
he  was  then  beaten  by  the  second  de- 
fendant; it  was  held,  that  the  evidence 
justified  the  jury  in  believing  that  there 
was  a  deadly  intent  in  the  minds  of  all 
the  defendants.  Comm'th  v.  Toth,  145 
P.  S.  308. 

297.  In  defining  murder  in  the  first 
degree,  it  is  not  erroneous  to  charge 
"when  not  committed  in  the  perpetra- 
tion of  or  attempt  to  perpetrate  any 
one  of  the  felonies  named  in  the  statute, 
the  intention  to  kill  is  the  essence  of 
murder  in  the  first  degree."  Comm'th  v. 
Cleary,  148  P.  S.  26. 

296.  Where  it  was  claimed  that  the 
killing  was  done  in  sudden  passion  and 
the  evidence  showed  that  the  wounds 
inflicted  on  the  deceased  were  six  in 
number,  one  six  or  eight  inches  deep 
through  the  abdominal  cavity  to  the 
backbone,  one  upon  the  head,  one  on 
the  arm,  one  on  the  hand  and  two  on 
the  buttocks ;  it  was  hdd,  that  the  num- 
ber and  character  of  the  wounds  were 
sufficient  to  sustain  a  verdict  of  murder 
in  the  first  degree.  Comm'th  v.  Straesser, 
153  P.  S.  451. 

299.  Where  the  whole  time  that 
elapsed  between  the  first  indication  of 
the  prisoner's  purpose  and  the  giving  of 
the  fatal  wound  was  probably  not  longer 
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than  from  ten  to  twenty  seconds ;  it  was 
i<M  not  to  be  error  to  charge  that  if 
for  any  period  of  time,  no  matter  how 
short,  there  was,  on  the  part  of  the 
accnsed,  a  conscious  design  and  deter- 
mination to  kill,  the  killing  was  murder 
in  the  first  degree.  Comm'th  v.  Bucderi, 
153  P.  S.  535, 

30a  Where  it  appeared  that  the  de- 
based, who  was  a  policeman,  was  killed 
hj  a  shot  from  a  pistol,  and  that  the  pris- 
oner had  made  threats  that  he  would 
shoot  the  deceased  if  he  followed  him, 
and  on  the  niglii:  of  the  shooting  the  de- 
ceased was  seen  to  follow  the  prisoner 
into  an  alley  and  almost  immediately 
afterwards  a  shot  was  fired,  and  the  pris- 
oner was  seen  running  away,  and  it  fur- 
ther appeared  that  the  prisoner  disguised 
himself  and  immediately  left  the  town 
and  was  subsequently  captured  in  a  neigh- 
boring state ;  it  was  held,  that  the  evi- 
dence was  sufficient  to  sustain  a  verdict 
of  murder  in  the  first  degree.  Comm'th 
T.  Sdyards,  168  P.  S.  501 ;  affirming  s.  c. 
13C.C.470. 

301.  Where  a  deliberate  purpose  is 
formed  to  kill  one  person  and  the  defend- 
ant fires  a  pistol  at  him  for  that  purpose, 
die  fact  that  the  ball  misses  the  intended 
nctim  and  kills  another  person  does  not 
relieve  the  murderer.  Comm'th  v.  Brey- 
ettee,  160  P.  S.  451. 

302.  Where  it  appeared  that  the  pris- 
oner had  been  at  the  house  of  the  mur- 
dered man  in  the  evening,  that  he  stayed 
late  and  until  told  he  must  go,  and  that 
he  tiien  left  imwillingly,  if  not  angry, 
that  he  went  home  and  got  a  revolver 
and  returned  about  two  o'clock  in  the 
morning,  entered  by  a  window,  went  up- 
StMTS,  put  out  a  light  that  was  biiming 
there  and  was  grappled  by  decedent,  who 
Tas  undressed  and  imarmed,  and  that  af- 
ter a  short  stru^le  he  shot  the  deceased, 
holdmg  the  pistol  so  close  to  his  breast 
that  the  powder  blackened  the  skin ;  it 
ifas  held,  that  the  verdict  of  murder  in 
the  first  degree  would  be  sustained,  and 
that  it  was  not  improper  for  the  court  to 
call  the  attention  of  the  jury  to  the  fact 


that  if  the  prisoner  entered  the  hovise  for 
the  purpose  of  committing  a  felony,  and 
Lf  the  killing  was  done  in  perpetration  of, 
or  attempt  to,  perpetrate  a  felony,  the 
crime  was  murder  in  the  first  degree. 
Comm'th  v.  Manferdi,  162  P.  S.  144. 

303.  Where  it  appeared  that  the  pris- 
oner, who  was  the  proprietor  of  a  drink- 
ing saloon,  became  engaged  in  a  qtiarrel 
with  the  deceased,  and  after  ordering  him 
to  leave  the  soloon  threatened  to  strike 
him  with  a  club,  and  that  the  deceased 
with  his  friend  left  the  saloon,  but  the 
latter  returned  and  asked  for  their  hats  ; 
that  the  prisoner  crossed  the  room,  picked 
up  a  heavy  iron  bar  four  feet  long,  and 
opening  the  door  and  stepping  into  the 
alley,  raised  the  bar  with  both  hands  and 
struck  a  blow  which  fractured  the  de- 
ceased's skull  and  caused  his  death;  it 
was  held,  that  a  conviction  of  voluntary 
manslaughter  would  be  sustained,  and 
that  under  the  testimony  there  might 
well  have  been  a  conviction  of  murder  in 
the  first  degree.  Comm'th  v.  McLavghlin, 
163  P.  S.  651. 

304.  Where  the  evidence  tended  to 
show  that  the  prisoner  lived  with  the 
deceased,  who  was  not  his  wife,  that  he 
made  frequent  threats  to  kill  her,  that 
he  had  previously  struck  and  beaten  her, 
that  on  the  evening  of  the  killing  he  had 
bought  and  given  her  liquor,  but  later  in 
the  evening  he  left  his  house  and  went 
into  another  state,  where  he  remained  un- 
til he  was  arrested,  and  there  were  plainly 
visible  thumb  and  finger  marks  on  the 
neck  of  the  deceased  which  warranted 
experts  in  expressing  an  opinion  that  her 
death  was  due  to  strangulation;  it  was 
held,  that  the  evidence  was  sufficient  to 
sustain  a  verdict  of  murder  in  the  first 
degree.     Comm'th  v.  BeU,  164  P.  S.  517. 

305.  Where  it  appeared  that  the  pris- 
oner procured  a  revolver  and  bought  car- 
tridges, and  having  loaded  the  weapon, 
went  to  a  market  house  where  his  wife 
was  at  a  stall,  where  he  shot  her  three 
times  and  killed  her,  and  there  was  evi- 
dence of  previous  threats  to  kill,  and  that 
he  said  immediately  after  the  shooting, 
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that  he  knew  he  shot  his  wife  and  that 
he  intended  to  do  it  long  ago,  and  when 
informed  that  she  was  dead,  he  said  he 
was  glad  of  it ;  it  was  held,  that  the  evi- 
dence was  sufficient  to  sustain  a  verdict 
of  murder  in  the  first  degree.  Comm'th 
V.  Werling,  164  P.  S.  559. 

306.  Upon  a  trial  for  murder,  where  it 
appeared  that  the  prisoner  threatened 
the  deceased  and  shot  over  her  head,  and 
that  she  then  swore  a  warrant  out  for  his 
arrest,  that  he  then  lay  in  wait  for  her 
and  shot  her  in  the  back  at  short  range, 
and  when  she  cried  out  "I  am  shot"  he 
j^ain  shot  her  in  the  back  and  afterwards 
fled  to  another  state,  where  he  was  ar- 
rested ;  it  was  held,  that  a  finding  of  mur- 
der in  the  first  degree  would  be  sustained. 
Comm'th  V.  Cook,  166  P.  S.  193. 

307.  Where  it  appeared  from  the  evi- 
dence that  the  prisoner  had  made  threats 
against  the  deceased,  his  father-in-law, 
that  subsequently  he  met  his  wife,  from 
whom  he  had  been  separated,  and  his 
father-in-law  for  the  purpose  of  dividing 
some  household  furniture,  that  prior  to 
the  meeting  he  bought  a  revolver  and 
cartridges  and  loaded  the  revolver,  that 
at  the  meeting,  which  was  in  a  cellar,  the 
deceased  after  some  words  started  to 
leave  the  cellar,  when  the  prisoner  drew 
his  revolver  and  aimed  it  at  the  deceased 
and  snapped  it  and  again  pulled  the  trig- 
ger and  shot  the  deceased  in  the  arm,  and 
then  fired  two  other  shots,  one  piercing 
the  brain  and  the  other  his  arm,  and  the 
prisoner  then  snapped  the  revolver  at  his 
wife  and  ran  away ;  it  was  held,  that  a 
judgment  on  a  verdict  of  murder  in  the 
first  degree  would  be  sustained.  Comm'th 
▼.  Weber,  167  P.  S.  163. 

(c)  Murder  in  the  second  degree. 

308.  It  is  not  erroneous  to  charge  that 
murder  in  the  second  degree  is  where  a 
felonious  and  malicious  homicide  is  com- 
mitted, but  without  any  specific  attempt 
to  take  life.  Comm'th  t.  Cleary,  148 
P.  S.  26. 

309.  Where  the  evidence  proves  beyond 


a  reasonable  doubt  that  the  defendant  in 
cool  blood,  not  in  the  heat  of  passion  and 
not  demented  by  gross  intoxication,  shot 
the  deceased  and  thereby  inflicted  upon 
his  leg  a  wound,  which  wound  accelerated 
or  caused  blood  poison  to  set  in  and 
caused  the  death  of  the  deceased  five 
days  after  the  shooting,  the  defendant 
may  be  found  guilty  of  murder  in  the 
second  degree.  Comm'th  v.  Sileox,  161 
P.  S.  484. 

310.  The  degrees  of  murder  and  man- 
slaughter are  defined  and  distinguished 
in  Comm'th  v.  Brown,  7  C.  C.  640. 

311.  The  killing  being  established,  the 
burden  is  on  the  commonwealth  to  raise 
the  crime  above,  and  on  the  defendant  to 
lower  it  below,  murder  in  the  second  de- 
gree.   Ibid. 

id)   Kanslaogbter. 

312.  A  count  in  an  indictment  for 
manslaughter  charging  the  killing  of  two 
persons  is  bad.  Comm'th  v.  Starr,  36 
P.  L.  J.  334. 

313.  Sufficiency  of  an  indictment  under 
the  act  of  22  March  1865  (Brightly's  Tm- 
don  634),  against  persons  in  the  employ 
of  a  railroad  company  whose  refusal  or 
neglect  to  obey  the  rules  of  the  company 
has  resulted  in  death.    Ibid. 

314.  A  railroad  employee  is,  under  the 
act  of  22  March  1866  (Brightly's  Pnrdon 
533),  guilty  of  criminal  negligence,  if  his 
negligence,  concurring  with  the  negli- 
gence of  any  other  employee,  contributed 
in  any  measurable  degree  to  the  accident 
Comm'th  v.  Cook,  8  C.  C.  486. 

315.  Where  the  evidence  establishes 
beyond  a  reasonable  doubt,  that  the  de- 
fendant upon  a  sudden  quarrel  or  provo- 
cation, and  without  malice,  shot  and 
wovmded  the  deceased,  and  that  snch 
wounding  caused  blood  poisoning  to  set 
in,  from  which  the  deceased  died  the 
fifth  day  after  the  shooting,  the  defend- 
ant may  be  convicted  of  manslaughter. 
Comm'th  V.  SOcox,  161  P.  S.  484.  See 
Comm'th  V.  McLaughlin,  163  P.  S.  661. 
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(«)  Indictment 

316.  TVliere  an  indictment  charges  that 
the  prisoner  did  feloniously,  wilf ully  and 
of  his  malice  aforethought,  kill  and  mur- 
der, it  is  not  necessary  that  the  weapon 
nsed  or  the  manner  of  killing  should  be 
averred,  nor  has  the  prisoner  a  right  to 
demand  a  bUl  of  particulars;  the  latter 
will  only  be  granted  to  prevent  a  surprice 
01  injustice,  and  never  to  specify  the  evi- 
dence to  be  adduced  by  the  conunon- 
TedtL  Comm'th  v.  Buccieri,  153  P.  S. 
535. 

ig)  Trial, 

317.  Upon  a  trial  for  murder  the  record 
most  show  the  presence  of  the  defendant 
at  every  stage  of  the  proceedings,  but 
where  he  was  actually  present  he  is  not 
entitled  to  a  new  trial  because  the  clerk 
neglected  to  note  his  presence  on  the 
record,  but  the  trial  court  may  direct 
that  the  record  be  so  amended  as  to 
conform  to  the  actual  facts  of  the  case 
and  show  the  presence  of  the  prisoner. 
Cmm'th  V.  Stlcox,  161  P.  S.  484. 

aia  A  verdict  of  guilty  of  murder 
in  the  first  degree  will  not  be  set  aside 
hecanse  the  prisoner  was  brought  hand- 
cnffed  into  the  court-room  in  the  presence 
of  the  grand  jury.  Comm'th  y.  Weber, 
167P.  S.  153. 

ai9.  A  conviction  of  murder  will  not 
be  reversed  for  an  obscure  remark  by  the 
district  attorney  as  to  the  defendant's 
competency  as  a  witness,  evidently  not 
intended  to  prejudice  the  defendant. 
Cmm'th  T.  Tayl&r,  129  P.  8.  634. 

aaa  Upon  a  trial  for  murder,  the 
manner  in  which  the  district  attorney 
ttgnes  the  case  is  for  the  consideration 
of  the  court  below  upon  a  motion  for 
a  new  trial,  it  is  not  reviewable  in  the 
snpreme  court  Comm'th  v.  Zappe,  163 
P.  8. 498. 

32L  Upon  the  trial  of  an  indictment 
for  murder,  where  it  appears  that  the 
prisoner's  wife  was  present  at  the  killing, 
it  is  not  improper  for  the  district  attorney 
to  comment  upon  the  fact  that  the  pris- 
<wt  tailed  to  call  his  wife  as  a  witness 


for  the  defence.     Comm'th  v.  Weber,  167 
P.  S.  163. 

322.  Where  the  district  attorney,  upon 
the  trial  of  an  indictment  for  murder, 
makes  statements  as  to  the  defendant's 
character  which  are  not  warranted  by  the 
evidence  and  which  tend  to  prejudice 
the  jury,  the  defendant  will  be  granted 
a  new  trial.  Comm'th  v.  Brunner,  11 
C.  C.  428. 

323.  A  defendant  charged  with  murder 
may  waive  the  right  to  have  a  jiiror 
sworn  on  his  voir  dire  and  examine  him 
as  to  his  qualifications  without  being 
sworn.  Comm'th  v.  Ware,  137  P.  S.  466; 
s.  c.  26  W.  N.  C.  462. 

324.  Upon  a  trial  for  murder,  it  is  not 
improper  for  the  court  to  send  the  jury  to 
view  the  groimd  where  the  murder  was 
committed,  without  sending  the  prisoner 
and  his  counsel  with  them.  Comm'th  v. 
Scdyards,  168  P.  S.  601 ;  affirming  8.  c.  13 
C.  C.  470. 

325.  A  verdict  of  murder  in  the  first 
degree  will  not  be  set  aside  because  the 
jury  were  furnished  with  liquor  during 
the  course  of  the  trial,  where  it  does  not 
appear  that  there  was  a  resulting  mis- 
conduct or  separation.  Comm'th  v.  Sal- 
yards,  158  P.  S.  601;  affirming  s.  c.  13 
C.  C.  470. 

326.  Judgment  will  not  be  arrested 
upon  a  verdict  of  murder  in  the  first 
degree  because  the  jury  was  allowed  to 
separate  during  the  trial,  where  the  al- 
leged separation  consisted  in  the  jury 
sleeping  in  two  adjoining  rooms  in  a 
hotel  which  did  not  communicate,  six 
in  each  room,  with  the  court  officers  in 
charge,  sleeping  in  an  adjoining  room 
which  communicated  with  one  of  the 
jury-rooms,  and  it  appeared  that  the  doors 
were  locked  by  the  officers  and  that 
there  was  no  tampering  or  interference 
with  the  jury.  Comm'th  v.  Manfredi, 
162  P.  S.  144. 

327.  Upon  an  indictment  for  murder, 
an  examination  by  experts  for  the  defence 
of  the  heart  and  clotlies  of  the  murdered 
man  wUl  not  be  ordered  before  trial 
unless  it  be  shown  that  such  examination 
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is  necessary  to  bring  the  facts  properly 
before  the  jury.  Comm'th  v.  Haley,  2 
Dist.  Rep.  633. 

(A)   Evidence. 

328.  Where  the  deceased  was  shot  from 
a  window  of  a  house  in  Kensington  dur- 
ing the  riots  of  1844,  it  was  hdd,  that  the 
defendant,  though  he  did  not  fire  the 
shot,  might  be  convicted  by  showing 
connection  and  concert  of  action  or 
agreement  between  the  prisoner  and 
those  persons  who  slayed  the  deceased. 
Comm'th  V.  Campbdl,  2  L.  I.,  May  7, 
1845. 

329.  Voluntary  declarations  made  by  a 
person  indicted  for  murder,  to  ordinary 
witnesses  after  his  arrest,  which  are 
shown  to  be  falsehoods,  are  proper  evi- 
dence for  the  commonwealth  as  tending 
to  establish  guilt.  Comm'th  v.  Johnson, 
162  P.  S.  63. 

330.  The  declarations  of  a  person 
charged  with  murder,  while  under  the  in- 
fluence of  liquor,  supplied  by  his  custo- 
dian, are  not  admissible  in  evidence.  Me- 
Cdbe  V.  Comm'th,  8  Atlan.  45. 

331.  Circumstantial  evidence  on  the 
question  of  the  time  of  the  death  of 
the  murdered  man,  of  the  possession  of 
money,  and  finding  of  the  deceased's 
pocket-book.     Ibid. 

332.  Murder  may  be  established  by 
circumstantial  evidence  where  all  the 
proven  circumstances  are  irreconcilable 
with  any  other  theory  than  that  of  delib- 
erate murder,  and  are  also  irreconcilable 
with  any  reasonable  theory  consistent 
with  defendant's  innocence.  Comm'th  v. 
Johnson,  162  P.  S.  63. 

333.  A  verdict  of  guilty  of  murder  in 
the  first  degree  will  not  be  reversed  be- 
cause the  court  refused  to  strike  from  the 
record  an  offer  of  the  commonwealth  to 
place  the  wife  of  the  prisoner  on  the  stand 
as  a  witness  for  the  prosecution  when  it 
appears  that  the  offer  was  objected  to  by 
the  defendant  and  overruled  by  the  court. 
Comm'th  V.  Weber,  167  P.  S.  153. 

334.  Upon  a  trial  for  murder,  where  the 
commonwealth's  witnesses  testified  to  the 
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effect  that  the  prisoner  was  the  only  per- 
son in  the  room  who  had  a  knife ;  it  was 
held  to  be  error  to  exclude  an  offer  by 
the  defendant  to  show  that  another  per- 
son received  a  stab  in  the  room  at  that 
time,  but  while  the  defendant  was  not 
there.     Comm'th  v.  Wemtz,  161  P.  S.  691. 

335.  Evidence  of  the  dangerous  char- 
acter of  the  deceased  is  not  admissible 
where  self-defence  is  not  alleged  as  a 
justification  and  there  is  no  offer  to  show 
that  the  prisoner  had  any  knowledge  of 
the  character  of  the  deceased;  the  pris- 
oner's knowledge  of  the  general  char- 
acter of  the  deceased  as  a  quarrelsome 
and  dangerous  man  is  not  established  by 
the  evidence  of  the  prisoner  himself,  that 
upon  one  occasion  the  deceased  pointed  a 
revolver  at  a  man  with  whom  he  had 
some  difficulty,  and  threatened  to  shoot 
him.  Comm'th  v.  Straesser,  163  P.  S. 
461. 

336.  Upon  a  trial  for  murder,  after  a 
physician  has  testified  as  to  the  injuries 
found  on  the  body,  he  is  competent  to 
state  his  opinion  as  to  what  caused  the 
death  and  how  the  injuries  were  inflicted. 
Comm'th  V.  Crossmyer,  156  P.  S.  304. 

337.  Upon  a  trial  for  murder,  where  the 
evidence  showed  that  the  deceased  was 
strangled,  it  may  be  shown  that  the  pris- 
oner showed  certain  witnesses  a  peculiar 
grip  by  which  he  claimed  he  could  easily 
"  shut  anybody's  wind  off."  Comm'th  v. 
Crosimyer,  166  P.  S.  304. 

33a  Upon  a  trial  for  murder,  it  may 
be  shown  that  the  prisoner  had  made 
threats  against  the  deceased,  who  was  his 
mother,  that  he  had  frequently  quarrelled 
with  her,  that  on  one  occasion  he  had 
made  an  assault  upon  her  which  had  left 
its  marks  upon  her  person,  and  that  a 
short  time  before  her  death  he  had 
sought,  but  failed,  to  obtain  an  insurance 
on  her  life  without  her  knowledge. 
Comm'th  v.  Crossmyer,  166  P.  S.  304. 

339.  Upon  a  trial  for  murder,  in  deter- 
mining the  credit  to  which  the  defend- 
ant's testimony  is  entitled,  the  jury  may 
consider  the  extent  to  which  he  was  con- 
tradicted, the  character  of  his  testiinony, 
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and  its  reasonableness  and  its  consistency 
with  the  established  facts  of  the  case. 
Camm'th  v.  Breyesaee,  160  P.  S.  451. 

(<)   Motive. 

34a  Where  the  prisoner  was  charged 
with  murder  by  shooting  with  a  pistol 
at  a  street  corner,  it  was  proper  to  re- 
fuse a  point  as  misleading,  that  before 
the  jury  could  conyict  in  the  first  de- 
gree, they  must  find  that  the  prisoner 
acted  upon  as  clear  and  premeditated  a 
motive,  as  he  who  kills  by  poison  or 
lying  in  wait.  Comm'th  v.  McManes, 
143  P.  S.  64. 

341.  Where  the  testimony  was  imdis- 
puted  that  the  prisoner,  his  mistress  and 
the  deceased  were  together  immediately 
before  the  killing,  and  there  was  other 
testimony  tending  to  show  the  pris- 
oner's jealousy  as  to  the  mistress;  it 
was  field,  that  his  conduct  an  hour  pre- 
vious, in  threatening  her  with  a  pistol, 
was  admissible  upon  the  question  of 
motive.  Comm'th  v.  McManes,  143  P.  S. 
64. 

342.  Where  the  commonwealth  has 
proven  wilfulness  and  a  fully  formed 
purpose  to  kill,  the  law  does  not  call  for 
proof  of  a  motive ;  in  such  case  the  mo- 
tive is  unimportant  unless  insanity  be 
set  up  as  a  defence,  when  the  absence 
of  any  motive  which  would  prompt  a 
sane  man  to  the  deed  adds  to  the 
strength  of  positive  evidence  of  un- 
soundness of  mind..  Comm'th  v.  Bac- 
cieri,  153  P.  S.  636. 

See  Cbihinal  Law,  XVII.  (i). 

(.k)  Defence  of  intoxication. 

343.  The  mere  intoxication  of  the  pris- 
oner charged  with  murder  will  not  ex- 
cuse or  palliate  his  offence  unless  he  was 
in  such  a  state  of  intoxication  as  to  be 
incapable  of  forming  a  deliberate  and 
premeditated  intent  to  take  the  life  of 
the  deceased;  if  he  was,  the  grade  of 
offence  is  reduced  to  murder  in  the 
second  degree.  Comm'th  v.  Cleary,  148 
P.  S.  26. 

See  Ckiuikai.  Law,  III. 


(JT)  Self-defence. 

344.  To  establish  the  plea  of  self- 
defence,  the  burden  is  on  the  defendant 
to  prove  an  actual  necessity  to  take  life, 
or  a  seeming  one,  so  reasonably  apparent, 
as  to  lead  him  to  believe  he  could  only 
defend  himself  by  taking  the  life  of  the 
deceased;  and  this, though  the  deceased 
was  originally  the  aggressor.  Comm'th 
V.  Brown,  7  C.  C.  640. 

345.  A  man  may  slay  his  assailant  to 
save  his  own  life,  but  not  if  he  has  prob- 
able means  of  escape.  Comm'th  v.  Ware, 
26  W.  N.  C.  462. 

346.  Life  may  be  lawfully  taken  in 
self-defence,  but  it  must  appear  that  he 
who  takes  it  was  in  imminent  danger  of 
death  or  great  bodily  harm,  and  that  no 
other  way  of  escape  from  the  danger  was 
open  to  him.  Comm'th  v.  Breyeasee,  160 
P.  S.  461. 

347.  Where  an  assault  is  made  upon 
another  with  the  manifest  intention  to 
take  life  or  do  great  bodily  harm,  and 
the  party  assaulted  has  no  reasonable 
means  of  escape,  he  may  take  the  life  of 
his  assailant  to  save  his  own  life  or  to 
prevent  the  infliction  of  great  bodily 
harm.  Comm'th  v.  Weathers,  7  Kulp  1. 
See  8.  c.  6  Kulp  486. 

348.  Where  the  defence  is  self-defence, 
evidence  is  admissible  that  the  deceased 
was  a  man  of  brutal  and  ferocious  dis- 
position, and  that  this  was  known  to  the 
defendant.  Comm'th  v.  Weat?iers,  7  Kulp 
1.     See  8.  c.  6  Kulp  486. 

349.  Where  a  party  assailed  has  reason- 
able grounds  for  believing  that  he  is  in 
danger  of  loss  of  life  or  great  bodily  harm 
and  does  so  believe,  he  is  justified  in  act- 
ing on  appearances ;  and  this,  though  it 
should  turn  out  afterwards  that  he  was 
mistaken.  Comm'th  v.  Weathers,  7  Kulp 
1.     See  8.  c.  6  Kulp  496. 

350.  Where  a  police  ofl&cer  has  made  a 
lawful  arrest  and  is  violently  assaulted 
by  his  prisoner,  he  is  not  bound  to  retreat 
or  attempt  to  escape,  but  it  is  his  duty  to 
stand  and  defend  himself;  if,  however, 
he  has  brought  the    peril    on    himself 
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either  by  making  an  unlawful  arrest  or 
in  the  treatment  of  the  prisoner  while 
under  arrest,  he  will  not  be  justified  in 
taking  the  life  of  his  prisoner  on  the 
ground  of  self-defence.  But  although 
the  arrest  be  illegal,  yet  if  the  officer 
declines  any  further  struggle  and  re- 
treats as  far  as  possible,  and  his  adver- 
sary pursues  him  and  again  attacks  him, 
the  officer's  right  of  self-defence  revives, 
and  he  may  repel  the  attack  by  force, 
even  to  the  taking  of  life,  if  it  be  nec- 
essary to  save  his  own.  Comm'th  v. 
Weathers,  7  Kulp.  1.  See  s.  c.  6  Kulp 
486. 

351.  Under  the  act  22  April  1863 
(Brightly's  Pvirdon  482)  the  entry  of  a 
stable  with  intent  to  commit  a  felony 
is  itself  a  felony,  and  upon  a  trial  for 
murder,  where  the  killing  was  done  in 
an  alley  near  the  prisoner's  stable  and 
the  prisoner  claimed  that  he  shot  the 
deceased  in  self-defence  while  he  was 
escaping  from  the  stable;  it  was  Jidd, 
that  the  right  of  the  prisoner  to  pur- 
sue and  arrest  the  deceased  must  be 
determined  as  in  cases  of  felony  actu- 
ally committed;  and  this,  although  the 
actual  larceny  was  not  completed.  In 
such  a  case  evidence  was  admissible 
that  part  of  a  harness  belonging  to  the 
prisoner  has  been  stolen,  and  that  it  had 
been  in  the  possession  of  the  deceased, 
and  that  the  latter  had  traded  it  to 
another  person  with  a  promise  to  supply 
the  missing  part  Comm'th  v.  Pipes,  168 
P.  S.  26. 

(«»)   Charge  of  the  court. 

352.  Counsel  for  a  defendant  charged 
with  murder  should  ask  instructions  by 
points  properly  drawn.  If  they  fail  to 
do  so,  the  supreme  court  will  not  con- 
sider them,  unless  the  omissions  are 
of  such  a  serious  nature  as  to  substan- 
tially prejudice  the  rights  of  the  ac- 
cused.   MeCabe  v.  Gomm'th,  8  Atlan.  46. 

353.  Upon  a  trial  for  murder  or  man- 
slaughter, it  is  the  duty  of  the  judge  to 
answer  points  fully,  and  if  the  law  of 
the  case  is  plainly,  fully  and  accurately 


presented,  this  duty  is  discharged  though 
he  has  chosen  to  state  it  in  his  own  words. 
Comm'th  V.  McManes,  143  P.  S.  64. 

354.  Upon  a  trial  for  murder  a  request 
for  instructions,  that  the  jury  are  judges 
of  the  law  as  well  as  the  fact,  was 
properly  answered  as  follows:  "The 
statement  of  the  law  by  the  court  is 
the  best  evidence  Avithin  your  reach; 
and  therefore,  in  view  of  that  evidence 
and  viewing  it  as  evidence  only,  you 
are  to  be  guided  by  what  the  court 
has  said  with  reference  to  the  law." 
Comm'th  v.  McManes,  143  P.  S.  64.  See 
Comm'th  v.  Costdlo,  1  Dist  Rep.  745. 

355.  Where  the  evidence  disclosed  that 
the  prisoner,  after  a  quarrel  with  his  wife, 
both  being  intoxicated,  had  taken  time  to 
heat  a  poker  and  with  it  inflicted  upon 
her  person  fatal  wounds,  indicating  a 
well-defined  and  definite  purpose  to  de> 
stroy  life,  it  was  not  error  to  charge  that 
there  was  little  room  for  doubt  as  to  the 
deliberate  and  premeditated  nature  of 
the  killing.  Comm'th  v.  McMillan,  144 
P.  S.  610;  affirming  s.  c.  6  Kulp  281. 

356.  Where  the  court  has  fully  and 
accurately  defined  murder  in  the  first 
degree,  it  is  no  ground  for  reversal, 
that  at  the  close  of  the  charge  the  court 
in  recapitulating  what  had  been  said 
omitted  the  word  "  wilful."  Comm'th  v. 
Bucderi,  153  P.  S.  535. 

357.  Upon  an  indictment  for  murder, 
where  there  is  no  evidence  which  points 
in  the  remotest  deg^ree  to  the  offence  as 
manslaughter,  it  is  not  error  for  the  court 
to  fail  to  defime  manslaughter.  Comm'th 
V.  Bucderi,  153  P.  S.  536. 

35a  Upon  a  trial  for  murder,  it  is  en- 
tirely proper  to  cjill  the  jury's  attention 
to  the  prisoner's  interest  as  affecting  his 
credibility,  but  a  charge  is  improper,  the 
general  effect  of  which  is  to  discredit  the 
prisoner  as  a  witness,  and  to  lead  the  jury 
to  throw  out  his  testimony  except  where 
it  was  corroborated.  Comm'th  v.  Pipes, 
153  P.  S.  25. 

359.  Upon  a  trial  for  murder,  a  judg- 
ment of  guilty  will  be  reversed  where 
the  trial  judge  gives  due  prominenoe  to 
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the  evidence  on  the  part  of  the  common- 
wealth, but  fails  to  bring  to  the  attention 
of  the  jury  evidence  which  tended  to 
show  the  existence  of  intimate  relations 
between  the  deceased  and  the  accused, 
and  their  declarations  and  conduct  im- 
mediately after  the  shooting  which  tended 
to  negative  an  inference  of  ill-will  or  a 
quarrel.  Comm'th  v.  SUcox,  161  P.  S. 
484. 

360.  Upon  a  trial  for  murder,  it  is  not 
improper  to  charge  that  "  while  justice  is 
to  be  tempered  with  mercy  you  will  see 
to  it  in  your  deliberations  that  your  com- 
passion for  the  accused  shall  not  work 
wrong  and  injustice  to  the  commonwealth. 
The  deceased  was,  and  all  citizens  who 
survive  him  are,  as  much  entitled  to  the 
protection  of  the  law  as  the  prisoner  at 
the  bar."  Comm'th  v.  SUcox,  161  P.  S. 
484 

361.  Upon  a  trial  for  murder,  it  is 
«rror  to  refuse  to  charge  that  if  the  jury 
believe  the  testimony  of  certain  witnesses 
"  that  the  deceased  made  declarations  at 
the  time  of  the  shooting  and  subsequently 
thereto,  that  the  shooting  was  accidental 
and  contradictory  of  his  dying  declara- 
tions," such  declarations  are  to  be  taken 
into  consideration  of  the  jury  and  if  true 
there  should  be  an  acquittal.  Comm'th 
V.  Sacox,  161  P.  S.  484. 

362.  It  is  improper  for  the  court  to 
say,  in  refusing  to  discharge  the  jury  in  a 
murder  trial,  that  to  do  so  "  would  do  a 
wrong  and  defeat  the  ends  of  justice " ; 
such  an  instruction  is  likely  to  be  taken 
ty  the  jury  as  a  strong,  if  not  a  binding 
direction  that  it  is  their  duty  to  convict 
the  prisoner.  Comm'th  v.  Wemtz,  161 
P.  S.  591. 

(n)  Verdict. 

363.  Upon  a  trial  for  murder,  if  the 
jury  render  a  verdict  of  guilty  without 
specifying  the  degree,  the  court  may  send 
them  back  to  amend  their  verdict. 
Comm'th  v.  Nicely,  130  P.  S.  261. 

364.  Where  a  verdict  of  murder  in  the 
first  degree  has  been  announced  in  due 
form  and  recorded  and  affirmatively  re- 


sponded to  by  the  entire  jury,  the  sepa- 
rate answers  given  thereafter,  if  not  in 
harmony  with  the  previously  recorded 
verdict,  may  be  treated  as  mere  surplus- 
age.    Comm'th  V.  Schm^us,  162  P.  S.  326. 

XXVII.   Abortion. 

365.  A  wife  is  a  competent  witness 
against  her  husband  and  others  charged 
with  a  conspiracy  to  produce  an  abor- 
tion, upon  her,  and  producing  the  same. 
Comm'th  v.  McEwen,  Vaux's  Dec.  16. 
See  Comm'th  v.  McEwen,  1  Clark  140. 

366.  Upon  the  trial  of  an  indictment 
for  conspiracy  to  produce  an  abortion, 
where  it  appeared  that  the  female  died 
from  the  effects  of  the  abortion,  but  such 
death  was  not  referred  to  in  the  indict- 
ment ;  the  court  refused  to  give  binding 
instructions  to  acquit  on  the  ground,  that 
while  the  indictment  was  for  a  mis- 
demeanor, the  offence  was  a  felony  into 
which  the  conspiracy  merged.  Comm'th 
V.  Sterling,  10  Lane.  41. 

367.  Upon  the  trial  of  an  indictment 
for  conspiracy  to  produce  an  abortion,  it 
is  not  necessary,  in  order  to  convict  the 
defendants,  that  they  should  have  urged 
the  victim  to  commit  the  deed ;  they  are 
guilty  if  they  were  privy  to  it  and  con- 
sented and  in  any  way  assisted  her  in 
furthering  her  designs ;  and  this,  although 
the  design  may  have  been  hers.  Comm'th 
V.  Sterling,  10  Lane.  41. 

XXVIU.  Obstruction  of  justice. 

368.  A  justice  who  is  disturbed  in  the 
performance  of  his  official  duties  by  loud 
whistling  by  a  passer-by,  may  arrest  the 
latter  without  a  warrant  for  the  obstruc- 
tion of  public  justice.  Comm'th  v.  Zant- 
zinger,  Vavix's  Dec.  132. 

369.  The  refusal  of  a  physician  sworn 
as  a  witness,  to  give  his  opinion  as  to  the 
effect  of  the  medicines  administered,  and 
to  describe  the  deceased's  condition  and 
symptoms,  is  a  contempt,  for  which  the 
coroner  can  hold  him  to  bail  to  answer. 
Such  contempt  is  indictable  as  an  obstrue- 
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tion  of  justice.  But  the  coroner  cannot 
compel  him  to  enter  bail  before  a  justice. 
Comm'th  V.  Higgina,  5  Kulp  269. 

370.  A  landlord's  distress  warrant  is 
not  a  legal  process  Avithin  the  act  31 
March  1860,  sec.  8  (Brightly's  Purdon 
626),  and  an  indictment  will  not  lie  iinder 
that  section  for  resisting  the  execution  of 
such  a  warrant.  Comm'th  v.  Nichols,  6 
Del.  78. 

XXIX.  Assault  and  battery. 

371.  The  chief  burgess,  upon  witness- 
ing a  disturbance  of  the  peace,  has  a  right 
to  issue  a  warrant  for  the  arrest  of  those 
engaged  in  it,  and  the  constable  holding 
such  warrant  may  call  upon  another  to 
assist  him.  If  such  other  makes  the 
arrest,  he  cannot  be  convicted  of  assault 
and  battery  because  not  physically  in 
possession  of  the  warrant.  Comm'th  v. 
Black,  12  C.  C.  31. 

372.  Where  a  person  was  arrested  on 
charge  of  aggravated  assault  and  battery 
which  was  not  triable  by  a  justice  under 
the  act  1  May  1861  (Brightly's  Purdon 
1154);  it  was  held,  that  by  discharging 
him  from  the  charge  of  aggravated  as- 
sault and  battery  and  holding  him  for 
assault  and  battery,  the  justice  did  not 
acquire  jurisdiction  to  try  the  defendant 
of  the  latter  charge  before  a  jury  of  six ; 
the  jurisdiction  of  justices  under  that  act 
depends  upon  the  character  of  the  offence 
charged  in  the  information.  Comm'th  v. 
CcUterson,  3  Lack.  Jur.  1. 

373.  A  defendant  may  be  convicted  of 
assault  and  battery  upon  evidence  that 
he  struck  the  prosecutrix  recklessly  while 
striking  at  a  dog.  Comm'th  v.  Wright,  7 
York  62. 

374.  Upon  an  indictment  for  an  as- 
sault and  battery  upon  a  member  of  a 
firm  by  whom  the  defendant  was  em- 
ployed, it  was  error  to  refuse  the  de- 
fendant's offer  to  show  that  by  a  special 
contract  with  his  employer,  he  was  en- 
titled to  the  exclusive  possession  of  the 
room  where  the  assault  took  place,  and 
particularly  that  the  partner  assaulted 


was  not  to  enter  it.     Comm'th  v.  Ribert, 
144  P.  S.  413. 

375.  Upon  an  indictment  for  felonious 
wounding  under  sec.  81  of  the  act  31 
March  1860  (Brightly's  Purdon  477),  the 
intent  to  commit  murder  is  the  felonious 
element,  and  the  overt  act  in  execution  of 
that  intent  completes  the  offence;  it  is 
not  error  for  the  court  to  refuse  to  charge 
that  it  is  incumbent  upon  the  common- 
wealth to  show  that  the  wound  was  dan- 
gerous to  life.  Comm'th  v.  Matz,  161  P. 
S.  207. 

XXX.  Sodomy. 

376.  To  convict  of  sodomy  there  should 
be  corroboration  of  the  word  of  an  accom- 
plice. Circumstances  that  amount  to  cor- 
roboration. Comm'th  v.  King,  Public 
Ledger,  19  April  1890.  See  Comm'th  v. 
Smith,  3  Kulp  414. 

377.  To  sustain  a  charge  of  sodomy 
against  a  reputable  citizen,  the  proof 
must  be  indisputable.  Comm'th  v.  thmUf 
Vaux's  Dec.  4. 

XXXI.  Obscene  literature. 

37a  The  act  of  6  May  1887  (Bright- 
ly's Purdon  526),  against  the  making 
and  dissemination  of  obscene  literature, 
is  not  unconstitutional  by  reason  of  its 
title.     Comm'th  v.  Havens,  6  C.  C.  545. 

379.  It  is  not  necessary  that  an  indict- 
ment under  the  act  of  6  May  1887  (Bright- 
ly's Pujdon  625),  for  disseminating  ob- 
scene literature,  should  set  forth  the  paper 
alleged  to  be  indecent.     Ibid. 

380.  It  is  not  necessary  that  the 
indictment  should  set  forth  that  the  de- 
fendant had  knowledge  that  the  acts  com- 
plained of  were  prohibited.     Ibid. 

381.  Under  the  act  of  6  May  1887 
(Brightly's  Purdon  525),  against  dissem- 
inating obscene  literature,  the  test  of 
obscenity  is  whether  the  articles  or  pict- 
\ires  would  suggest  impure  thoughts  in 
the  young  and  inexperienced.  Parol  evi- 
dence is  not  admissible  to  explain  the 
language  used.    Ibid. 
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382.  A  newspaper  containing  but  one 
indecent  item  is  an  obscene  paper  within 
the  act  of  6  May  1887  (Brightly's  Pardon 
626).    Ibid. 

383.  The  "  Kreutzer  Sonata  "  is  not  an 
obscene  publication  by  reason  of  its  con- 
taining ideas  and  doctrines  upon  religious 
subjects  contrary  to  orthodox  teaching. 
Comm'th  v.  Arentzen,  8  C.  C.  369. 

384.  Under  the  act  6  May  1887,  sec.  2 
(Brightly's  Purdon  525),  the  fact  of  sell- 
ing is  for  the  jury,  while  the  character  of 
the  publication  is  a  question  for  the 
court ;  where  the  defendant  was  a  news- 
dealer, and  sold  copies  of  the  "National 
Police  Gazette"  and  "New  York  Illus- 
trated News  "  and  the  "  Illustrated  Police 
News "  at  his  news  stand,  the  court  sus- 
tained a  verdict  of  guilty,  under  sec.  2  of 
that  act,  of  selling  to  a  minor.  Comm'th 
V.  Dowling,  14  C.  C.  607. 

XXXn.  Rape. 

385.  Under  the  act  of  19  May  1887 
(Brightly's  Purdon  635),  a  defendant 
charged  with  rape  on  a  child  under  six- 
teen, to  escape  conviction  must  prove 
that  the  child  was  not  of  good  repute. 
The  commonwealth  may  prove  a  medical 
examination  made  almost  a  year  after- 
wards. C<mm'th  V.  Allen,  135  P.  S.  483; 
8.  c.  26  W.  N.  C.  285. 

386.  Where,  in  a  prosecution  for  rape, 
the  defence  was  an  alibi,  it  was  proper 
for  the  court  to  charge  that  fixing  the 
time  of  a  transaction  occurring  several 
days  before,  within  an  hour,  or  a  half 
hour,  without  anything  to  fix  the  time, 
was  uncertain.  Comm'th  v.  Or,  138  P.  S. 
276;  s.  c.  38  P.*L.  J.  141. 

387.  A  count  for  assault  and  battery, 
a  second  for  assault  and  battery  with 
intent  to  ravish,  and  a  third  charging 
felonious  rape  with  an  averment  of  the 
commission  of  bastardy,  is  not  a  mis- 
joinder, and  under  the  act  19  May  1887 
(Brightly's  Purdon  636),  the  defendant 
may  be  convicted  of  fornication  and  bas- 
tardy. Comm'th  V.  Lewis,  140  P.  S.  561 ; 
Cmnm'th  v,  Parker,  146  P.  S.  343. 


388.  Where  a  defendant  is  indicted 
for  fornication  and  bastardy  and  statu- 
tory rape  and  is  tried  on  the  former 
charge,  he  cannot  be  called  to  plead  to 
the  indictment  for  rape,  even  before  the 
jury  has  rendered  a  verdict  in  the  first 
case.  The  commonwealth  having  elected 
to  proceed  to  trial  for  the  minor  offence, 
cannot  prosecute  an  indictment  for  the 
felony  which  included  it.  See  sec.  61  of 
the  act  31  March  1860  (Brightly's  Pur- 
don 559).  Comm'th  v.  Amer,  149  P.  S. 
35. 

389.  A  defendant  charged  with  rape 
and  bastardy  and  surrendered  by  another 
state  "  to  be  tried  for  the  offence  of  rape 
and  that  only,"  may  be  convicted  of  forni- 
cation and  bastardy  upon  the  trial  of  the 
original  indictment.  Comm'th  v.  Johnston, 
12  C.  C.  263. 

390.  A  plea  of  twice  in  jeopardy,  to  an 
indictment  for  rape,  will  not  be  sustained 
where  the  record  shows  that  the  former 
indictment  was  for  an  act  of  fornication 
with  the  same  woman-child  under  the 
age  of  sixteen  years  but  at  a  different 
date  than  that  averred  in  the  indictment 
for  rape.  Comm'th  v.  Walker,  16  C.  C. 
418. 

391.  Upon  the  trial  of  an  indictment 
for  rape,  evidence  is  admissible  of  the 
real  character  of  the  prosecutrix  as  dis- 
tinguished from  supposed  qualities  or 
reputation  for  the  purpose  of  determin- 
ing whether  she  was  or  was  not  of  good 
repute.  Comm'th  v.  Davis,  3  Lack.  Jur. 
239. 

392.  Upon  a  trial  for  rape,  where  the 
woman's  testimony  is  uncorroborated  and 
the  defendant  denies  the  offence,  the  jury 
must  determine  between  them  and  a  new 
trial  will  not  be  granted  because  there 
was  no  corroborative  testimony ;  so,  a 
new  trial  will  not  be  granted  for  after- 
discovered  evidence  which  only  impeaches 
the  commonwealth's  witness  and  would 
not  probably  produce  a  different  result. 
Coram' th  v.  Wire,  6  York  11 ;  Comm'th  v. 
Byerts,  6  York  13. 

393.  Upon  a  trial  for  rape,  where  the 
court  charged  that  the  girl's  drawers  were 


3267 


Digitized  by 


Google 


6515 


CRIMINAL   LAW,  XXXIII.-XXXIV. 


6516 


bloody  and  soiled  and  there  was  evidence 
that  the  drawers  were  soiled  but  none 
that  they  were  bloody ;  it  was  hdd  not 
to  be  a  sufficient  ground  for  a  new  trial. 
Comm'th  v.  Byerts,  5  York  13. 


XXXITT.  AdTiltery. 

394.  An  indictment  for  adultery  need 
not  set  out  the  name  of  the  defendant's 
wife.    Davia  v.  Comm'th,  4  Cent.  711. 

395.  An  indictment  for  adultery  will 
not  be  quashed  because  the  wife  was  ex- 
amined before  the  grand  jury ;  it  will  be 
presumed  that  she  was  simply  examined 
on  the  question  of  marriage.  Comm'th  v. 
Moaier,  136  P.  S.  221;  s.  o.  26  W.  N.  C. 
182. 

396.  Adultery  may  be  inferred  from 
the  fact  of  a  man  and  woman,  not  hus- 
band and  wife,  occupying  the  same  bed, 
and  room,  undressed,  in  the  night-time. 
Ibid. 

397.  A  defendant  having  denied  adul- 
tery with  the  woman  mentioned  in  the 
indictment,  may,  for  the  purpose  of  dis- 
crediting him,  be  asked  on  cross-examina- 
tion why  he  pleaded  guilty  to  an  indict- 
ment for  adultery  with  the  same  woman 
in  another  state.    Ibid. 

39a  The  marriage  of  a  minor  without 
the  consent  of  his  parents  or  guardian  be- 
ing void  in  England,  where  it  was  cele- 
brated (under  the  act  of  26  George  II., 
chap.  11),  the  husband  cannot  be  prose- 
cuted for  adultery  in  subsequently  liv- 
ing with  another  woman  in  this  state. 
Comm'th  V.  Burton,  Vaux's  Dec.  83. 

399.  To  convict  a  defendant  of  adul- 
tery, the  circumstances  must  be  such  as 
would  lead  the  guarded  discretion  of  a 
reasonable  and  just  man  to  the  concln- 
sion  that  the  offence  had  been  committed ; 
a  deliberate  and  voluntary  confession  of 
guilt  is  among  the  most  weighty  and 
effectual  proofs  in  the  law.  Comm'th  v. 
Manock,  1  York  169. 

400.  An  indictment  for  adultery  will 
not  be  quashed  because  it  does  not  allege 
that  the  particeps  criminia  is  not  the  law- 


ful wife  of  the  defendant,  that  the  de- 
fendant has  a  lawful  wife  living,  or  with 
whom  the  defendant  committed  adultery, 
where  the  nature  of  the  offence  is  set 
forth  with  sufficient  clearness  to  be  un- 
derstood by  the  defendant  and  the  jury. 
Comm'th  v.  Hogentogler,  11  Lane.  395; 
8.  c.  6  Del.  49. 

XXXIV.  Incest. 

401.  Upon  the  trial  of  an  indictment 
for  incest  with  defendant's  daughter,  evi- 
dence is  admissible  for  the  common- 
wealth, of  prior  illicit  relations  between 
the  parties ;  and  this,  although  such  evi> 
dence  discloses  other  indictable  offences 
of  a  like  nature,  which  are  barred  by  the 
statute  of  limitatioiLs.  Comm'th  v.  Bell, 
166  P.  S.  406. 

402.  Upon  the  trial  of  an  indictment 
for  incestuous  fornication  with  defend- 
ant's daughter ;  it  was  held,  that  evidence 
was  admissible  that  the  prisoner  forbade 
his  daughter  t9  go  to  chvirch  or  to  have 
social  intercourse  with  the  young  people 
in  the  neighborhood,  where  it  appeared 
that  the  motive  of  such  action  was  either 
to  have  greater  freedom  for  sexual  inter- 
course with  her  or  to  punish  her  for  not 
yielding  to  every  one  of  his  demands. 
Comm'th  V.  BeU,  166  P.  S.  405. 

403.  Upon  the  trial  of  an  indictment 
for  incestuous  fornication,  where  the  pros- 
ecutrix was  asked  under  objection  if  she 
had  told  her  brothers  and  sisters  of  the 
offence,  about  the  time  of  its  occurrence, 
and  answered  that  she  did  not  then,  but 
did  about  four  or  six  weeks  afterwards, 
and  being  about  to  tell  what  she  said,  the 
court  instructed  her  not  to  state  it;  it 
was  held,  that  as  no  motion  was  made  by 
the  prisoner's  counsel  to  strike  out  her 
answer  or  so  much  thereof  as  was  not 
responsive  to  the  question,  the  prisoner 
was  not  prejudiced,  and  judgment  on  a 
verdict  of  guilty  would  not  be  reversed. 
Comm'th  v.  Bdl,  166  P.  S.  406. 
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ZXZVI.  Foniication  and  bastardy. 

4M.  A  husband  cannot  be  a  witness 
for  the  commonwealth  upon  the  trial  of 
a  charge  against  a  third  person  for  forni- 
cation with  his  wife ;  but  he  may  be  in- 
formant and  prosecutor.  Comm'th  v. 
Omry,  9  C.  C.  60. 

405.  Though  a  married  woman  will 
not  be  permitted  to  prove  the  non-access 
of  her  husband,  yet  if  the  jury  be  satisfied 
of  such  non-access  by  other  evidence, 
they  may  then  consider  her  story  as  to 
the  paternity  of  the  child.  Eadey  v. 
Cwam'th,  11  Atlan.  220. 

406.  In  a  bastardy  case  the  attending 
physician  was  permitted  to  testify  as  to 
the  mother's  declarations  of  paternity 
made  while  in  labor,  though  he  was  not 
certain  she  was  in  extremis,  the  jury  be- 
ing instructed  not  to  regard  them  unless 
they  were  satisfied  that  she  believed  her- 
self to  be  at  the  time  in  peril  and  not 
likely  to  survive.    Ibid. 

407.  If  in  a  bastardy  case  it  be  at- 
tempted by  the  defence  to  show  that 
the  prosecutrix  gave  false  testimony  that 
she  was  not  married,  she  may  show  in 
rebuttal  that  she  was  married  in  Ohio, 
while  under  age,  and  that  such  marriage 
was  invalid.  Eadey  v.  Comm'th,  11 
Atlan.  221. 

406w  As  to  the  admissibility  of  the 
bastard  child  in  evidence,  see  note  to 
dark  V.  Bradstreet,  16  Atlan.  56. 

409.  A  defendant  may  be  sentenced  to 
pay  a  fine  and  costs  and  to  give  bond  for 
future  maintenance.  Payment  of  lying-in 
expenses  and  an  order  of  maintenance 
are  not  required  to  be  imposed,  and  the 
court  may  refuse  to  impose  them  after 
a  discharge.  Comm'th  v.  Cook,  4  Cent. 
710. 

410.  After  three  months'  imprisonment 
a  defendant  convicted  of  fornication  and 
bastardy  may  obtain  his  discharge  under 
the  insolvent  laws,  without  complying 
with  any  part  of  the  sentence.    Ibid. 

411.  A  criminal  confined  for  fine  and 
costs  and  allowance  to  prosecutrix  in 
fornication  and  bastardy  is  entitled  to 


his  discharge  after  an  actual  confinement 
for  three  months,  and  filing  his  petition 
and  bond  to  take  the  benefit  of  the  in- 
solvent laws  under  section  6  of  the  act  of 
24  January  1849  (Brightly's  Purdon  1034). 
But  that  act  as  to  Schuylkill  county  was 
repealed  by  the  act  of  22  March  1850. 
Fahey'8  Case,  8  C.  C.  457.  But  he  must 
satisfy  the  court  that  he  has  brought  him- 
self within  the  provisions  of  the  insolvent 
laws,  and  that  there  is  no  fraud.  Owen's 
Case,  140  P.  S.  565;  afiarming  s.  o.  8 
C.  C.  458. 

412.  A  judgment  note  given  in  settle- 
ment of  a  prosecution  for  fornication  and 
bastardy  is  valid ;  that  is  not  an  illegal- 
consideration.  Bomig  v.  HinMe,  7  C.  C. 
145. 

413.  A  judgment  on  a  bond  given  in 
settlement  of  a  prosecution  for  fornica- 
tion and  bastardy  will  not  be  opened  on 
an  averment  that  it  was  executed  while 
the  defendant  was  in  prison,  and  that  he 
was  innocent,  that  no  living  child  had 
been  bom  of  the  obligee,  who  had  died 
unmarried  and  without  issue.  The  du- 
ress was  one  of  law.  Pflaum  v.  McClin- 
tock,  130  P.  S.  369. 

414.  A  count  for  assault  and  battery, 
a  second  for  assault  and  battery  with 
intent  to  ravish,  and  a  third  charging 
felonious  rape  with  an  averment  of  the 
commission  of  bastardy,  is  not  a  mis- 
joinder, and  under  the  act  19  May  1887 
(Brightly's  Purdon  536),  the  defendant 
may  be  convicted  of  fornication  and  bas- 
tardy. Comm'th  v.  Lewis,  140  P.  S.  561 ; 
Comm'th  V,  Parker,  146  P.  S.  343. 

415.  Where  a  bastard  is  begotten  in 
one  county  and  bom  in  another,  a  con- 
viction of  fornication  in  the  county  where 
the  child  was  begotten,  is  a  bar  to  an 
indictment  for  bastardy  in  the  county 
where  the  child  was  born.  Comm'th  v 
Umid,  141  P.  S.  28. 

416.  Where  a  defendant  is  indicted 
for  fornication  and  bastardy  and  statu- 
tory rape  and  is  tried  on  the  former 
charge,  he  cannot  be  called  to  plead  to 
the  indictment  for  rape  even  before  the 
jury  has  rendered  a  verdict  in  the  first 
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case.  The  commonwealth  having  elected 
to  proceed  to  trial  for  the  minor  offence, 
cannot  prosecute  an  indictment  for  the 
felony  which  included  it.  See  sec.  51 
of  the  act  31  March  1860  (Brightly's 
Purdon  569).  Comm'th  v.  Amer,  149 
P.  S.  35. 

417.  Where  an  indictment  charges  in 
one  count  fornication  and  bastardy,  and 
in  a  second  count,  incestuous  fornication 
and  bastardy,  the  judgment  will  not  be 
arrested  because  the  evidence  showed 
that  the  prisoner  was  a  married  man  and 
should  have  been  indicted  for  adultery. 
Comm'th  V.  Kammerdiner,  165  P.  S.  222. 

418.  A  defendant  charged  with  rape 
and  bastardy  and  surrendered  by  another 
state  "  to  be  tried  for  the  offence  of  rape 
and  that  only,"  may  be  convicted  of 
fornication  and  bastardy  upon  the  trial 
of  the  original  indictment  Comm'th  v. 
Johnston,  12  C.  C.  263. 

419.  The  settlement  of  a  case  of  forni- 
cation and  bastardy  by  the  prosecutrix 
and  defendant  is  no  bar  to  the  prosecu- 
tion. The  district  attorney  may  dis- 
regard the  settlement  if  he  thinks  the 
public  interests  require  that  course. 
Comm'th  v.  Wicks,  2  Dist.  Rep.  17. 

420.  Upon  a  conviction  of  fornication 
and  bastardy,  where  the  child  was  begot- 
ten in  this  state  but  was  born  in  another 
state,  a  fine  may  be  imposed  for  forni- 
cation but  no  order  for  lying-in  expenses 
or  maintenance  can  be  imposed.  Comm'th 
V.  Walker,  2  Dist.  Rep.  727. 

421.  Upon  the  trial  of  an  indictment 
for  fornication  and  bastardy,  the  evidence 
of  the  prosecutrix  cannot  be  discredited 
by  proof  that  about  the  time  the  child 
was  begotten  she  walked  and  rode  with 
certain  young  men,  in  the  absence  of  any 
offer  to  prove  any  other  facts  tending 
to  show  criminal  intercourse  with  them. 
Comm'th  v.  Phillips,  2  Lack.  Jur.  146. 

422.  Upon  a  trial  for  fornication  and 
bastardy,  the  testimony  of  the  defendant 
as  to  a  common-law  marriage  denied  by 
the  prosecutrix,  is  no  defence.  Comm'th 
V.  Toogood,  10  Lane.  13. 

See  Bastardy. 


XXXVn.  Eadnapping. 

423.  A  father  who  takes  and  with- 
holds his  child  from  its  mother,  who, 
with  or  without  cause,  has  abandoned  his 
home,  is  not  liable  to  an  indictment  for 
kidnapping  under  section  94  of  the  act 
of  31  March  1860  (Brightly's  Purdon 
1014);  neither  are  those  who  aid  him 
therein.  Bums  v.  Comm'th,  129  P.  S. 
138.     See  Comm'th  v.  Myers,  146  P.  S.  24. 

424.  An  indictment  for  a  conspiracy  to 
abduct  a  child  is  defective  which  does 
not  aver  the  name  or  sex  of  the  child  and 
that  it  was  under  the  age  of  ten  years,  and 
an  intent  to  deprive  its  parents  or  other 
person  having  lawful  charge  of  it,  of  its 
possession,  or  to  steal  any  article  of  ap- 
parel, etc.  Comm'th  v.  Myers,  146  P.  8. 
24. 

XXXVm.  Arson. 

425.  Upon  the  trial  of  an  indictment 
for  arson,  where  the  commonwealth  proved 
a  confession  by  the  defendant,  that  he 
committed  the  offence  for  which  he  was 
being  tried,  and  that  he  also  set  fire  to  an- 
other house ;  it  was  Iield,  that  the  defend- 
ant could  not  contradict  the  latter  por- 
tion of  his  confession  by  proof  of  an  alibi 
at  the  time  of  the  latter  fire.  Comm'th  r. 
Bose,  1  York  126. 

426.  As  to  the  sufficiency  of  evidence 
to  sustain  a  conviction  of  arson,  see 
Comm'th  V.  MUer,  5  York  171. 

XXXTX.  Burglary— Breaking   and 
entering. 

427.  The  room  of  a  boarder  is  his 
dwelling,  upon  which  a  burglary  may  be 
committed  by  the  owner  of  the  boarding- 
house.  Comm'th  T.  Hummel,  1  Dist  Rep. 
479. 

42a  Upon  a  conviction  for  burglary,  the 
court  refused  a  new  trial  where  the  facts 
were  .submitted  to  the  jury  and  the  court 
was  satisfied  with  the  verdict  Comm'th 
V.  Davage,  7  Kulp  624. 

429.  Upon  the  trial  of  an  indictment 
for  burglary,  where  it  appeared  that  the 
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defendant,  with  burglar's  tools  in  his  pos- 
seasioa,  went  up  the  steps  of  the  house 
There  he  had  no  legitimate  business  in 
the  night-time,  and  upon  his  being  inter- 
lopted  by  an  officer  he  left  the  steps  and 
gave  a  false  account  of  himself  and  his 
purposes;  it  was  held,  that  it  was  proper 
to  instruct  the  jury  that  he  might  be- 
foand  guilty  of  an  attempt  to  com- 
mit a  burglary  under  the  act  31  March 
1860  sec.  60  (Brightly's  Purdon  668). 
Cmm'th  V.  Clark,  10  C.  C.  444;  s.  c.  28 
W.  N.  C.  640. 

oa  Under  the  act  22  April  1863 
(Brightly's  Purdon  482),  the  entry  of  a 
stable  with  intent  to  commit  a  felony  is 
itself  a  felony,  and  upon  a  trial  for  mur- 
der, where  the  killing  was  done  in  an 
alley  near  the  prisoner's  stable  and  the 
prisoner  claimed  that  he  shot  the  de- 
ceased in  self-defence  while  he  was  escap- 
ing from  the  stable ;  it  was  held,  that  the 
right  of  the  prisoner  to  pursue  and  arrest 
the  deceased  mxist  be  determined  as  in 
eases  of  felony  actually  committed;  and 
this,  although  the  actual  larceny  was  not 
eompleted.  In  such  a  case  evidence  was 
admissible  that  part  of  a  harness  belong- 
ing to  the  prisoner  had  been  stolen,  that 
it  had  been  in  the  possession  of  the  de- 
ceased, and  that  the  latter  had  traded  it 
to  another  person  with  a  promise  to  sup- 
ply the  missing  part.  CommHh  v.  Pipes, 
lo8P.  S.  26. 

43L  An  indictment  onder  the  act  22 
April  1863  (Brightly's  Purdon  482),  for 
bteatd:^  and  entering  a  dwelling-house 
vith  felonious  intent,  need  not  state 
▼hether  the  offence  was  committed  in  the 
ni§^t-time  or  the  daytime ;  such  an  indict- 
ment is  not  vitiated  by  the  statement 
that  the  felony  intended  was  committed, 
nor  by  the  fact  that  the  word  "  feloni- 
ously "  was  used  instead  of  "  maliciously." 
CmnCih  v.  Carson,  166  P.  S.  179. 

XL.  Robbery. 

MS.  To  constitute  robbery  there  must 
be  ^felonious  as  well  as  a  forcible  taking. 
A  practical  joke  is  not  robbery.    Where 


the  defendant  was  charged  with  taking 
some  tobacco  from  the  person  of  the  prose- 
cutor, the  jury  might  consider  its  value 
on  the  question  of  intent.  CommHh  v. 
WhUe,  133  P.  S.  183;  s.  c.  25  W.  N.  C. 
439. 

433.  Where  an  indictment  charged  the 
defendant  with  the  robbery  of  a  promis- 
sory note  commonly  called  a  bank-note, 
and  the  evidence  was  that  the  prisoner 
robbed  the  prosecutor  of  money  or  of  so 
many  dollars ;  it  was  hdd,  that  the  vari- 
ance between  the  indictment  and  proof 
was  fatal,  and  judgment  upon  a  verdict 
of  guilty  was  arrested.  Comm'th  v.  Mc- 
Maniman,  16  C.  C.  496. 

434.  Upon  the  trial  of  an  indictment, 
where  the  proof  of  guilty  knowledge  or 
malicious  intention  constitutes  an  essen- 
tial part  of  the  crime,  testimony  is  admis- 
sible of  such  acts,  conduct  or  declarations 
of  the  accused  as  tend  to  establish  such 
knowledge  or  intent;  and  this,  although 
they  may  constitute  in  law  a  distinct 
crime.  Where  a  defendant  was  charged 
with  wilfully  and  maliciously  entering  & 
store  at  night  through  a  transom  with  the 
intent  to  commit  a  felony,  evidence  was 
admissible  that  on  a  previous  occasion  the 
defendant  took  grain  from  the  same  store 
through  the  same  transom.  Comm'th  v. 
Shepherd,  2  Dist.  Rep.  346. 

435.  One  who  enters  a  store  in  the  day- 
time, when  the  owner  is  absent  and  it 
is  in  charge  of  a  boy  ten  years  of  age, 
and  by  falsehood,  threats  and  intimida- 
tion obtains  money  and  goods  from  the 
store,  may  be  convicted  of  a  felony  under 
the  act  31  March  1860,  sec.  102  (Brightly's 
Purdon  637),  and  act  22  April  1863,  sec. 
2  (Brightly's  Purdon  482).  CommHh  v. 
Cruikshank,  138  P.  S.  194. 

XLI.  Larceny. 

436.  A  taking  of  notes  under  a  belief 
that  the  taker  has  an  interest  or  property 
in  them  is  not  larceny.  CommHh  v.  Jack- 
son, Vaux's  Dec.  64. 

437.  A  general  verdict  in  larceny  and 
receiving  stolen  goods  will  be  sustained. 
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though  there  be  a  defective  description  of 
an  article  in  a  divisible  count.  The  court 
may  strike  out  the  articles  defectively 
described  or  enter  a  nolle  prosequi  as  to 
them.  Comm'th  v.  Johnson,  133  P.  S. 
293;  8.  c.  26  W.  N.  C.  3. 

43a  Where  in  a  prosecution  for  lar- 
ceny the  defence  is  insanity  or  kleptoma- 
nia, a  verdict  of  conviction  will  not,  ex- 
cept in  an  extreme  case,  be  set  aside  as 
against  the  weight  of  evidence.  CommHh 
V.  Fritch,  9  C.  C.  164. 

439.  It  is  not  necessary  that  an  indict- 
ment for  larceny  should  aver  an  intent  to 
deprive  the  owner  permanently  of  his  prop- 
erty and  to  I'.onvert  it  to  the  taker's  own 
use  against  the  will  of  the  owner ;  neither 
is  it  necessary  that  a  verdict  of  guilty 
should  find  also  the  value  of  the  property 
taken.     Comm'th  v.  Butler,  144  P.  S.  668. 

440.  The  provisions  of  the  sixth  section 
of  the  act  16  May  1889,  entitled  "an  act 
for  the  taxation  of  dogs  £md  the  protec- 
tion of  sheep,"  that  all  dogs  shall  here- 
after be  personal  property  and  subject  of 
larceny,  was  held  not  to  be  imcoustitu- 
tionaJ ;  the  provision  was  germane  to  the 
object  of  the  act.  Comm'th  v.  Depuy,  148 
P.  S.  201.  See  act  25  May  1893,  sec.  7 
(Brightly's  Purdon  692). 

441.  Upon  the  trial  of  one  of  several 
defendants  for  the  larceny  of  money  from 
a  bank,  the  photograph  of  one  of  the 
other  defendants  is  admissible  to  prove 
the  fact,  in  connection  with  other  testi- 
mony, that  the  defendant  stole  the  money 
while  the  original  of  the  photograph  oc- 
cupied the  attention  of  the  bank  officer. 
Comm'th  V.  Connors,  166  P.  S.  147. 

442.  Where  the  prosecutor  was  the 
owner  of  a  farm  which  was  crossed  by  a 
creek,  and  particles  of  coal  had  been  car- 
ried down  from  mines  further  up  the 
stream,  and  deposited  in  the  bed  of 
the  creek,  and  the  defendant  descended 
the  stream  in  a  flat  boat,  and  scooped 
up  the  coal  and  carried  it  away ;  it  was 
held,  that  he  was  not  merely  a  trespasser, 
but  was  gtiilty  of  carrying  away  and  an 
actual  conversion,  and  the  question  of 
the  existence  of  an  amintu  furamdi  was 


for  the  jury.  Comm'th  v.  Steitniing,  166 
P.  S.  400.  Where  the  prosecutor  was 
afterwards  sued  for  malicious  prosecu- 
tion ;  it  was  held,  that  the  defendant  had 
shown  probable  cause,  and  plaintiff  could 
not  recover.  Steimling  v.  Bower,  156  P. 
S.  408. 

443.  A  person  who  plans  a  robbery, 
the  execution  of  which  is  entrusted  to 
others,  may,  if  the  robbery  has  been  suc- 
cessfully accomplished,  be  convicted  of 
larceny.  Comm'th  v.  HollUter,  157  P.  S. 
13. 

444.  Where  a  person  is  entitled  to  re- 
ceive a  shai-e  of  the  crops  for  his  services, 
he  does  not  stand  in  the  position  of  a 
joint  owner,  and  he  may  commit  larceny 
by  stealing  part  of  the  crops.  MUcheU  v. 
Hendrix,  3  York  5. 

445.  An  indictment  for  larceny  as 
bailee  should  be  charged  as  a  felony; 
such  an  indictment  is  bad  which  charges 
the  defendant  with  appropriating  the 
property  of  the  prosecutor  to  his  own  use 
or  the  use  of  some  other  persons  un- 
known; it  should  be  in  the  conjunctive 
instead  of  the  disjimctive.  A  charge  of 
the  crime  in  the  language  of  the  act  is 
sufficient,  it  is  not  necessary  that  the 
character  of  the  bailment  be  set  out 
Comm'th  V.  SchaU,  6  York  163 ;  Comm'th 
V.  Schall,  6  York  166. 

446.  Where  several  articles  are  em- 
braced in  a  count  for  larceny,  and  one  of 
them  is  sufficiently  described  and  the 
others  are  not,  the  indictment  will  not  be 
quashed.     Comm'th  v.  Schall,  6  York  25. 

447.  An  indictment  for  larceny  as 
bailee  will  not  be  quashed  because  it 
appears  that  the  defendants  are  charged 
in  another  bill  with  embezzlement  of 
the  same  securities  at  the  same  time 
and  place.  Comm'th  v.  SchaU,  6  York 
27. 

44a  An  indictment  for  larceny  as 
bailee  will  not  be  quashed  because  it 
is  not  averred  that  the  bonds  and  se- 
curities alleged  to  have  been  converted 
are  still  due  and  unpaid;  nor  because 
the  bill  fails  to  aver  how  the  defend- 
ants became  bailees  of  the  prosecutor's 
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ppopert7.      Comm'th  t.   SchcUl,  6  York 
27. 

4M.  An  indictanent  for  larceny  as 
bailee  is  fatally  defectiye  if  it  fails  to 
charge  a  fraudulent  taking ;  such  an 
omission  is  of  substance  and  not  of  form 
and  cannot  be  amended.  Comm'th  v. 
SchaU,  6  York  27. 

450.  Where  possession  of  property  is 
obtained  by  an  artifice  accompanied  with 
a  felonious  intent  to  convert  it,  and  the 
property  is  converted  to  the  taker's  own 
use,  the  offence  is  larceny.  Comm'th  v. 
Diffenderfer,  8  Lane.  209. 

451.  Where  a  defendant  found  stolen 
property  and  converted  it  to  his  own  use 
and  sold  it  for  an  unreasonable  price ;  it 
was  hdd,  that  he  could  be  convicted  of 
larceny;  and  this,  although  he  did  not 
know  to  whom  it  belonged  or  the  fact 
that  it  was  stolen.  Comm'th  v.  Deardf, 
9  Lane.  336. 


ZLn.  Receiving  stolen  goods. 

452.  A  charge  of  receiving  stolen  goods 
is  triable  exclusively  in  the  oyer  and 
terminer;  where  such  an  indictment  is 
found  in  the  quarter  sessions  and  con- 
tains also  a  count  for  larceny,  the  court 
will  not  quash  the  indictment,  but  will 
certify  it  to  the  oyer  and  terminer  for 
trial.  Comm'th  v.  Keyet,  4  Dist  Bep. 
162. 


XLm.  False  pretences. 

453.  An  indictment  for  false  pretence 
is  bad  which  merely  charges  that  de- 
fendant unlawfully  obtained  "  a  credit  for 
the  amount  of  ninety-nine  dollars  on  the 
book  account,  etc.,  held  against  the  said 
defendant."  Comm'th  v.  Umer,  6  Lane. 
121. 

454.  An  indictment  is  bad  which 
alleges  that  the  defendant  falsely  pre- 
tended that  a  horse  which  was  vicious 
and  unsound  was  a  safe  and  sound  fam- 
ily horse.  Comm'th  v.  Hoover,  6  Lane. 
129. 


455.  A  false  statement  about  a  col- 
lateral matter,  though  intended  to  induce 
the  purchase,  is  not  a  false  pretence. 
Comm'th  V.  Springer,  8  C.  C.  116. 

456.  In  false  pretence  the  defendant's 
knowledge  that  his  statements  were  false 
need  not  be  proven,  if  he  must  necessa- 
rily have  been  conscious  of  that  fact. 
Comm'th  v.  Uaner,  7  Lane.  67. 

457.  Obtaining  money  on  a  forged  draft 
constitutes  the  crime  of  obtaining  money 
by  false  pretences.  Comm'th  v.  Clarkton, 
Vaux's  Dec.  152. 

4Sa  To  constitute  the  crime  of  false 
pretence  in  passing  a  forged  check, 
something  must  be  obtained  on  its  credit 
at  the  time  it  is  passed.  Comm'th  v. 
Smith,  Vaux's  Dec.  74. 

459.  Upon  the  sale  of  a  refreshment 
privilege  at  a  coming  concert  for  the  sum 
of  fifty  dollars  in  cash,  it  is  a  false  pre- 
tence to  falsely  sta1;e  that  a  third  party 
had  offered  seventy-five  dollars  for  the 
same  privilege,  to  be  paid  after  the  con- 
cert.    Comm'th  v.  Jones,  Vaux's  Dec.  96. 

450.  A  note  given  in  settlement  of  a 
prosecution  for  obtaining  money  by  false 
pretences  is  not  invalid.  Bothermal  v. 
Hughes,  134  P.  S.  610. 

451.  Where  the  defendant,  on  pur- 
chasing goods  from  an  agent,  made  false 
representations,  upon  the  faith  of  which 
the  principal  filled  the  order  in  another 
county;  it  was  h£ld,  that  the  purchaser 
could  be  indicted  for  false  pretences  in 
the  county  where  the  principal  received 
the  representations  from  his  agent  and 
where  the  sale  was  consummated. 
Comm'th  v.  Karpowski,  167  P.  S.  226 ; 
aflarming  s.  c.  16  C.  C.  280. 

452.  Where  an  indictment  for  false 
pretences  charged  that  the  defendant 
represented  that  he  had  money  in  the 
Merchants'  National  Bank  of  Shenan- 
doah, and  the  proof  was  that  he  stated 
that  he  had  it  in  the  Merchants'  Bank  of 
Shenandoah ;  it  was  held,  that  there  was 
no  such  variance  between  the  indictment 
and  the  proof  as  would  defeat  a  verdict 
of  guilty ;  and  where  the  indictment 
charged  that  the  defendant  stated  that 
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he  had  more  than  $300  in  bank,  while 
the  proof  was  that  he  stated  that  he  had 
more  than  enough  money  to  pay  the 
bill,  which  was  about  $300 ;  it  was  hdd, 
that  such  variance  was  also  immaterial. 
Comm'th  V.  Karpowaki,  167  P.  S.  226; 
affirming  s.  c.  15  C.  C.  280. 

463.  Where,  on  the  sale  of  a  horse,  the 
defendant  signed  a  written  contract  to 
refund  the  money  if  the  horse  was  not 
as  represented,  and  the  prosecutor  was 
further  induced  to  part  with  his  money 
by  representations  made  at  the  time  with 
intent  to  cheat  and  defraud  and  known 
to  be  false,  a  conviction  for  obtaining 
money  by  false  pretences  was  sustained. 
Comm'th  v.  Sebring,  1  Dist.  Kep.  163. 

464.  Upon  a  trial  for  false  pretences, 
the  prosecutor  may  be  asked  whether  he 
parted  with  his  property  upon  the  de- 
fendant's representations,  and  whether 
the  credit  was  given  on  that  ground 
alone.  Comm'th  v.  Boyer,  11  Luic.  7; 
8.  c.  2  Dist.  Eep.  843. 

465.  A  defendant  indicted  for  false 
pretences  has  the  power  to  waive  his 
constitutional  right  to  a  trial  by  a  jury 
of  twelve.  Comm'th  v.  Sweet,  4  Dist 
Rep.  136. 

466.  A  false  statement  made  before  a 
justice  to  induce  a  certificate  of  damage 
for  compensation  from  a  sheep  fund  is 
sufficient  to  sustain  a  prosecution  for 
false  pretences.  Comm'th  v.  Sweet,  4 
Dist.  Rep.  136. 

467.  It  is  an  indictable  offence  to 
obtain  the  possession  of  goods  by  the 
presentation  of  an  envelope  falsely  repre- 
sented as  containing  money.  Comm'th  v. 
Warner,  1  York  36. 

ZLIV.  Embezzlement. 

46a  There  is  no  legal  difficulty  in 
joining  in  one  count  of  an  indictment 
two  or  more  of  the  four  acts  specified  in 
the  act  31  March  1860,  sec.  66  (Brightly's 
Purdon  500),  relating  to  embezzlement  by 
public  officers.  Comm'th  v.  Mentzer,  162 
P.  S.  646;  affirming  s.  o.  10  Lane.  49, 
188. 


469.  Under  the  act  9  May  1889  (Bright 
ly's  Purdon  499),  it  is  sufficient  that  an 
indictment  charge  that  defendant,  being 
a  banker  and  knowing  that  he  was  insol- 
vent, received  money  from  a  depositor; 
it  is  immaterial  that  the  act  describes 
the  offence  as  embezzlement.  Comm'th 
V.  Bockafellow,  163  P.  S.  139.  See 
Comm'th  V.  Smith,  11  Lane.  360. 

470.  An  indictment  against  a  broker 
for  converting  money  entrusted  to  him  to 
his  own  use,  under  the  act  31  March  1860, 
sec.  114  (Brightly's  Purdon  499),  should 
set  forth  specifically  the  nature  of  the 
offence  and  of  the  transaction  between 
the  defendant  and  prosecutor  and  the 
purpose  of  the  trust ;  it  is  not  sufficient 
for  the  indictment  to  merely  set  forth 
that  the  defendant  being  a  broker  and 
entrusted  for  safe  custody  with  the 
money  of  the  prosecutor,  unlawfxilly, 
with  intent  to  defraud,  did  convert  and 
appropriate  said  money.  Comm'th  v. 
FcAnestock,  15  C.  C.  698. 

471.  An  indictment  under  the  act  9 
May  1889  (Brightly's  Purdon  499),  must 
charge  the  unlawful  conversion  or  appro- 
priation of  the  moneys  deposited  or  that 
the  same  were  embezzled ;  a  charge  that 
defendants  were  engaged  in  carrying  on 
the  business  of  a  private  bank  does  not 
sufficiently  allege  that  the  defendants 
are  bankers;  in  the  case  of  a  general 
partnership,  the  insolvency  both  of  the 
partnership  and  of  the  individuals  com- 
posing it  must  be  averred  in  the  indict- 
ment. Comm'th  V.  Ddamater,  2  Dist 
Rep.  118. 

472.  An  indictment  for  embezzlement 
will  be  qviashed  if  it  does  not  aver  ownei^ 
ship.     Comm'th  v.  Haggel,  7  Kulp  10. 

473.  An  indictment  under  the  act  9 
May  1889  (Brightly's  Purdon  499), 
against  a  banker  for  receiving  money 
from  a  depositor  with  the  knowledge 
that  the  bank  is  insolvent  at  the  time, 
must  charge  that  the  money  was  received 
as  a  deposit,  naming  him  and  stating  the 
amount  of  the  money ;  it  is  not  sufficient 
to  charge  the  defendant's  partner  in  the 
bank  was  insolvent  and  that  the  defend- 
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ant  knew  it    Gomm'th  v.  SchdU,  5  York 
137. 

474.  An  indictment  for  the  conversion 
of  securities  must  designate  and  enumer- 
ate the  securities,  and  must  charge  the  con- 
version of  them  to  the  use  of  some  per- 
son other  than  the  prosecutor.  Comm'th 
V.  SchaU,  5  York  139;  s.  c.  9  Lane.  332. 

475.  An  Ladictment  charging  the  em- 
bezzlement of  a  large  number  of  bonds 
and  certificates  should  give  the  denomina- 
tions of  the  several  bonds  alleged  to  have 
been  embezzled.  Comm'th  v.  Schail,  6 
York  26. 

476.  An  indictment  for  embezzlement 
in  receiving  money  as  a  deposit  when 
defendants  knew  that  their  private  bank- 
ing-house was  insolvent,  was  held  to  be 
sufBcient  where  it  charged  simply  the 
embezzlement  of  "  money."  Comm'th  v. 
SchoUl,  6  York  24;  C&mm'th  v.  Schcdl, 
6  York  26. 

477.  An  indictment  against  a  factor 
for  embezzlement  is  sufficient  where  the 
sale  is  charged  distinctly  enough  to  afford 
full  notice  to  the  defendant  of  the  offence 
for  which  he  is  to  be  tried.  Cor,im'th  v. 
KeUy,  8  York  9. 

47&  Horses  are  merchandise  within 
the  act  31  March  1860,  sec.  25  (Bright- 
ly's  Purdon  499),  against  embezzlement 
of  proceeds  of  merchandise  by  consignees 
and  factors.  Comm'th  v.  Keller,  9  C.  C. 
263 ;  8.  c.  6  York  61 ;  4  Del.  514 ;  9  Lane. 
61 ;  Comm'th  v.  Kdly,  8  York  9. 

479.  A  mechanic  authorized  by  the 
owner  to  sell  machinery  left  in  his  pos- 
session for  that  purpose,  and  who  sells 
it  at  a  price  fixed  by  the  owner,  cannot 
be  convicted  of  embezzlement  although  he 
fails  to  turn  over  the  proceeds  of  the 
sale.  Comm'th  v.  Biggam,  1  Dist.  Rep. 
438. 

480.  The  act  9  May  1889  (Brightly's 
Purdon  499),  providing  for  the  punish- 
ment of  bankers  receiving  a  deposit  with 
knowledge  that  the  bank  is  insolvent,  is 
not  in  violation  of  article  I.,  sec.  15,  of  the 
constitution  that  the  person  of  a  debtor 
shall  not  be  continued  in  prison  after 
delivering  up  his  estate  for  the  benefit 


of  his  creditors;  where  attorneys-at-law 
are  the  proprietors  of  a  banking  institu- 
tion they  are  amenable  as  bankers  under 
that  act;  it  is  no  defence  that  the  de- 
fendant intended  to  return  the  money. 
Comm'th  v.  Sponder,  16  C.  C.  116 ;  s.  c. 
1  Lack.  L.  N.  61. 

461.  Upon  the  trial  of  an  indictment 
against  a  banker  for  receiving  money  at 
a  time  when  he  knows  that  he  is  insol- 
vent, the  burden  of  proof  is  upon  the 
commonwealth  to  show  that  the  defend- 
ant was  a  banker,  that  he  knew  himself 
to  be  insolvent,  and  that  he  received  the 
money  as  a  deposit.  Comm'th  v.  SchaU, 
12  C.  C.  209. 

482.  Where  the  prosecutor  and  the  de- 
fendant had  been  partners,  and  upon  a 
dissolution  of  the  partnership  the  pros- 
ecutor took  a  carriage  by  consent  as 
payment  for  balance  due  him  of  one 
hundred  dollars,  and  he  subsequently 
left  it  with  the  defendant  to  sell  for 
him,  the  defendant  to  keep  for  his 
trouble  the  amount  realized  over  and 
above  the  one  hundred  dollars,  and  the 
defendant  sold  the  carriage  and  appro- 
priated the  proceeds  to  bis  own  use;  it  was 
held,  that  the  act  of  the  defendant  was  only 
a  breach  of  trust  and  was  not  an  embezzle- 
ment under  sections  114  and  115  of  the  act 
31  March  1860  (Brightly's  Purdon  499). 
Comm'th  v.  Kauffman,  11  Lane.  247. 

483.  An  agreement  not  to  arrest  an 
embezzler  will  constitute  a  deience  to  a 
mortgage,  but  the  burden  is  on  the  mort- 
gagor to  establish  it  by  competent  evidence. 
Saaljield  v.  Manrow,  165  P.  S.  114;  revers- 
ing S.  C.  13  C.  C.  497.  As  to  compromise 
under  act  31  March  1860,  sec.  9  (Brightly's 
I^irdon  647),  see  case  in  lower  court 

484.  Upon  the  trial  of  an  indictment 
against  a  consignee  or  factor  for  em- 
bezzlement, under  the  act  31  March  1860 
sec.  126  (Brightly's  Purdon  499),  if  the 
commonwealth  fails  to  prove  a  fraudu- 
lent misappropriation  by  the  defendant, 
the  court  should  direct  a  verdict  of  not 
guilty ;  looseness  of  method  is  not  fraud. 
Comm'th  v.  Harris,  168  P.  S.  619 ;  s.  c. 
36  W.  N.  C.  343. 
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ZLY.  Fraudttlent  secretion  and 
removal. 

«8S.  The  act  31  March  1860,  sec.  130 
(amended  by  the  act  23  June  1885, 
Brightly's  Purdon  638),  punishing  the 
fraudulent  secretion  and  removal  of 
property  by  a  debtor  with  intent  to 
defraud  his  creditors,  does  not  apply 
to  the  fraudulent  conveyance  of  real 
estate  for  that  purpose.  Comm'th  v. 
MarJde,  1  York  39. 

ZLVI.  Forcible  entry  and  detainer. 

486.  To  establish  a  forcible  entry  it  is 
sufi&cient  to  prove  a  quiet  and  peaceable 
possession  by  the  prosecutor;  the  com- 
monwealth is  not  required  to  show  that 
Ms  possession  was  lawful.  Comm'th  v. 
Jeter,  1  Northam.  164. 

487.  If  at  the  time  of  the  entry  the 
prosecutor  be  present  either  in  person  or 
by  representative,  any  kind  of  violence 
amounting  to  a  "  circumstance  of  terror  " 
is  sufficient;  but  if  no  one  be  present, 
then  the  entry  must  be  by  such  break- 
ing  with  violence  and  a  strong  hand  as 
amounts  to  a  disturbance  of  the  public 
peace.    Ibid. 

48a  A  tenant  who  is  allowed  to  re- 
main peaceably  in  possession  after  the 
termination  of  his  lease  is  not  guilty  of 
forcible  entry  and  detainer,  having  re- 
ceived no  notice  of  a  subsequent  letting 
and  not  being  called  upon  to  leave. 
Comm'th  v.  Knarr,  136  P.  S.  36 ;  s.  o.  26 
W.  N.  C.  346. 

489.  No  matter  what  the  circumstances 
are,  a  man  who  goes  to  another  man's 
home  with  a  band  of  others  and  breaks 
down  his  doors  and  terrifies  his  wife  and 
family  and  thereby  takes  possession,  is 
guilty  of  forcible  entry  and  detainer. 
Comm'th  v.  TrimMe,  Public  Ledger,  20 
November  1890. 

490.  An  indictment  for  forcible  de- 
tainer must  aver  a  prior  possession  by 
the  prosecutor  and  an  unlawful  detention 
by  the  defendant  by  force  and  with  a 
strong  hand,  or  by  menaces  or  threats; 


the  words  "  with  a  strong  hand  "  should 
never  be  omitted,  greater  force  must  be 
averred  than  is  expressed  by  the  phrase 
"with  force  and  arms."  Comm'th  v. 
Broum,  138  P.  S.  447. 

491.  Where  an  indictment  for  forcible 
entry  and  detainer  does  not  aver  that 
the  prosecutor  had  an  estate  either  of 
freehold  or  of  leasehold,  the  court  cannot 
award  restitution  in  sentencing  the  de- 
fendant. Comm'th  V.  Broum,  138  P.  S. 
447. 

492.  Where  a  writ  of  restitution  wa« 
awarded  after  a  collusive  plea  of  guilty 
of  forcible  entry  and  detainer,  the  said 
writ  was  set  aside  upon  petition  of  the 
owner  of  an  undivided  interest  in  the 
premises  whose  tenant  the  defendant 
was,  and  who  resumed  possession  by 
other  tenants  when  the  defendant  left 
the  premises.  Comm'th  v.  Oriffin,  149 
P.  S.  176. 

ZLVn.  Blasphemy. 

493.  Public  swearing  is  a  nuisance  at 
common  law,  but  to  be  indictable  it  must 
be  in  a  public  place  and  an  annoyance 
to  the  public,  and  the  indictment  must 
charge  that  the  profane  language  was 
uttered  in  the  presence  and  within  the 
hearing  of  the  citizens  present  Comm'th 
v.i;tnn,168P.  S.  22. 

ZLVni.  Perjury. 

494.  An  indictment  for  perjury  need 
not  aver  that  the  proceeding  in  which  the 
false  oath  is  alleged  to  have  been  taken 
has  been  finally  determined,  but  a  trial 
upon  the  indictment  will  be  postponed 
until  there  has  been  such  a  final  deter- 
mination. Comm'th  v.  Moore,  9  C.  C. 
601. 

495.  Where  it  appears  upon  the  face 
of  an  indictment  for  perjury  that  the 
alleged  false  matter  was  immaterial,  t^e 
indictment  will  be  quashed;  and  this, 
notwithstanding  a  formal  averment  in 
the  indictment  that  the  matter  was  mate- 
rial.    Comm'th  V.  Wood,  13  C.  C  477. 
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49&  Where  the  defendant  has  made  a 
qualified  affidavit  as  to  his  belief,  an  in- 
dictment for  perjury  will  be  quashed 
which  does  not  aver  that  he  did  not  be- 
lieve or  that  he  knew  well  to  the  contrary. 
Comm'th  V.  Ryder,  12  Lane.  97. 

497.  As  to  the  requirements  of  an  in- 
dictment for  perjury,  see  note  to  Vermont 
V.  McCone,  7  Atlan.  407. 

49a  A  witness  arrested  for  perjury  in 
a  civil  suit  will,  pending  the  trial,  be  dis- 
charged on  habeas  corpus.  Comm'th  v. 
Somers,  1  Northam.  289. 

499.  One  who  makes  a  false  affidavit 
before  a  justice  and  presents  it  to  the  ex- 
amining board  to  be  registered  as  a  miner, 
may  be  indicted  for  perjury  under  the  act 
of  9  May  1889  (Brightly's  Purdon  1340). 
Comm'th  V.  WaUick,  6  Kulp  11. 

500.  At  a  primary  election  the  officers 
have  no  authority  to  swear  witnesses  as 
to  qualification  of  a  challenged  voter. 
Swearing  falsely  by  such  a  witness  is  not 
perjury.     Comm'th  v.  Latorence,  4  Del.  27. 

501.  A  defendant  charged  vrith  perjury 
in  swearing  or  going  bail  for  another,  that 
he  was  worth  3300,  was  discharged  on 
proof  that  he  had  that  amount  of  money 
in  his  possession.  Comm'th  y.  Griffin, 
Vaux's  Dec.  41. 

502.  Where  the  defendant  was  indicted 
for  falsely  swearing  to  a  bill  of  costs,  and 
the  bUl  of  costs  was  filed  with  the  affi- 
davit upon  which  the  indictment  was 
founded ;  it  was  held,  that  the  court  upon 
a  motion  to  quash  would  examine  the  bill, 
and  where  the  same  showed  that  there 
was  no  intention  wilfully  to  swear  falsely, 
the  indictment  was  quashed.  Comm'th  v. 
Eyder,  12  Lane.  97. 

903.  Upon  an  indictment  for  making  a 
false  affidavit  to  support  an  application 
for  a  land  warrant,  that  the  lands  were 
unimproved ;  it  was  held,  that  the  affiant 
could  not  be  convicted  of  perjury  where 
it  appeared  that  the  affidavit  was  made 
apon  the  advice  of  counsel,  that  under 
the  act  23  April  1889,  P.  L.  46,  the  land 
was  unimproved.  Comm'A  v.  Clark,  167 
P.  8.  267. 

904.  Where  a  person  is  charged  with 


perjury  which  is  alleged  to  have  been 
committed  in  a  civil  suit  not  yet  deter- 
mined, he  is  entitled  to  a  continuance  of 
his  trial  until  the  civil  suit  is  determined, 
and  also  to  a  discharge  on  habeas  corpus 
until  that  time.  Comm,'th  v.  Davis,  10 
C.  C.  696;  8.  c.  29  W.  N.  C.  600. 

L.  Forgery. 

905.  Making  false  entries  by  a  clerk  in 
the  books  of  his  employer,  which  enables 
him  to  embezzle  the  moneys  of  his 
employers,  is  forgery  at  common  law. 
Comm'th  V.  McDowell,  Vaux's  Dec.  167, 

906.  The  making,  altering,  and  utter- 
ing any  writing,  which  gives  thereto  a 
false  character  and  whereby  another's 
rights  are  prejudiced,  is  forgery  at  com- 
mon law.  Comm'th  v.  Hutchinson,  Vaux's 
Dec.  47. 

907.  If  a  defendant  be  chained  with 
forgery  by  which  he  obtained  a  simi  of 
money,  the  magistrate  will  retain  a  sum 
of  money,  found  upon  his  person  when 
arrested,  pending  the  trial  of  the  cause. 
Comm'th  V.  Edwards,  Vaux's  Dec.  1. 

soa  The  act  of  signing  another  per- 
son's name,  though  a  dangerous  indiscre- 
tion, is  not  a  forgery  under  the  law,  if  it 
lacks  the  element  of  intent  to  defraud. 
Comm'th  V.  Connolly,  11  C.  C.  414. 

909.  Where  an  order  for  goods  pur- 
ported to  have  been  dated  in  Altoona, 
Blair  county,  but  the  proof  was  that  the 
goods  were  furnished  upon  an  order  in 
Philadelphia  county  and  there  was  no 
proof  that  the  order  was  made  and  pub- 
lished in  Blair  county ;  it  was  held,  that 
an  indictment  for  a  forgery  of  the  order 
could  not  be  sustained  in  Blair  county. 
Comm'th  V.  Fagan,  12  C.  C.  613. 

510.  A  pilot  who  issues  a  false  receipt 
for  pilot  fees  which  were  not  in  fact  re- 
ceived by  the  pilot  who  signed  it,  may  be 
indicted  for  forgery  under  the  act  31 
March  1860,  sec.  169  (Brightly's  Purdon 
506).  Cmnm'th  v.  FUxpatrick,  15  C.  C. 
164;  s.  0.  36  W.  N.  C.  268. 

911.  Upon  the  trial  of  an  indictment 
for  uttering  a  forged  note,  it  was  held. 
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that  where  the  defendant,  at  the  time  of 
negotiating  the  note,  represented  that 
J.  B.  Miller,  the  drawer  of  the  note,  lived 
at  or  near  a  certain  place,  it  was  compe- 
tent for  the  commonwealth  to  prove  that 
no  such  person  lived  at  or  near  that  place. 
Comm'th  V.  Ntyrris,  9  Montg.  143. 

512.  Upon  the  hearing  of  a  writ  of 
habeas  corpus  the  relator  will  be  held  to 
bail  for  forgery,  where  it  is  shown  that  a 
check  proved  to  be  false  was  foimd  in  his 
possession.  Comm'th  v.  Sheriff,  10  C.  C. 
341. 

513.  Upon  the  trial  of  an  indictment 
for  forgery,  the  duty  of  comparing  the 
genuine  signatures  with  the  alleged  for- 
gery is  exclusively  for  the  jury.  Comm'th 
V.  Stokes,  4  York  187. 

LI.  Conspiracy. 

514.  An  indictment  charging  conspir- 
acy with  persons  unknown  is  good. 
Comm'th  V.  Edwards,  26  W.  N.  C.  242. 
See  8.  c.  6  Kulp  192. 

515.  Where  two  are  joined  in  one 
indictment  for  conspiracy  and  one  is 
acquitted  and  the  other  convicted,  either 
by  his  own  plea  or  by  the  jury,  the  costs 
cannot  be  put  either  upon  the  county  or 
the  prosecutor.    Ibid. 

516.  An  indictment  for  a  conspiracy 
to  abduct  a  child  is  defective,  which  doe^ 
not  aver  the  name  or  sex  of  the  child,  and 
that  it  was  under  the  age  of  ten  years, 
and  an  intent  to  deprive  its  parents  or 
other  person  having  lawful  charge  of  it, 
of  its  possession,  or  to  steal  any  article  of 
apparel,  etc.  Comm'th  v.  Myers,  146  P.  S. 
24. 

517.  It  is  not  necessary  that  an  indict- 
ment for  an  unexecuted  conspiracy  to 
cheat  and  defraud  should  state  any  overt 
act  or  the  means  to  be  employed  or  the 
act  done  in  furtherance  of  the  unlawful 
purpose.  Comm'th  v.  HacUetf,  13  C.  C. 
188. 

518.  Where  the  defendant  was  com- 
mitted upon  an  affidavit  charging  him 
with  conspiring  with  persons  named  to 
cheat  and  defraud  at  a  specified  election. 


and  in  pursuance  of  said  conspiracy  mak- 
ing a  false  and  fraudulent  return  of  said 
election  and  conspiring  to  procure  the 
casting  of  illegal  votes  and  preventing 
qualified  electors  from  exercising  their 
right  of  suffrage ;  it  was  held,  that  such  a 
commitment  would  not  support  an  in- 
dictment which  charged  a  conspiracy  with 
unknown  persons  to  prevent  divers  per- 
sons whose  names  were  unknown  from 
voting,  they,  the  said  divers  persons,  being 
then  and  there  qualified  to  vote ;  and  the 
indictment  was  quashed.  Where  there  is 
a  desire  to  indict  for  some  other  offence 
there  should  be  another  binding  over. 
Comm'th  V.  Hunter,  13  C.  C.  673. 

519.  An  indictment  for  conspiracy  to 
commit  an  unlawful  act  need  not  set  forth 
the  means  by  which  the  object  was  to  be 
effected ;  it  is  sufficient  to  charge  that  the 
defendants  unlawfully,  falsely  and  mali- 
cioiisly  did  conspire  and  agree  to  cheat 
and  defraud  a  certain  person  out  of  a 
certain  sum  of  money.  Comm'th  v.  lAitz, 
9  Lane.  241 ;  s.  c.  6  Del.  87. 

520.  Upon  an  indictment  for  conspir- 
acy, the  venire  may  be  laid  in  any  county 
in  which  it  can  be  proven  that  an  overt 
act  was  done  by  any  of  the  conspirators 
in  pursuance  of  their  common  design; 
and  this,  although  they  entered  into  the 
design  in  another  county.  Comm'th  v. 
Sterling,  10  Lane.  41. 

521.  If  one  communicates  a  libel  to 
another,  with  a  view  to  its  publication, 
both  are  guilty  of  a  conspiracy  to  publish 
a  libel.    Comm'th  v.  Murphy,  8  C.  C.  399. 

522.  In  an  indictment  under  the  act 
29  June  1881  (Brightly's  Purdon  761), 
for  making  a  false  return,  a  count  will  be 
sustained  which  charges  a  conspiracy  to 
commit  the  act  Comm'th  v.  Boyle,  14 
C.  C.  661. 

523.  Upon  the  trial  of  an  indictment 
for  conspiracy,  concurrence  of  sentiment 
may  be  presumed  from  a  concurrence  of 
action  on  a  material  point,  and  from  this 
the  actual  fact  of  conspiracy  may  be  in- 
ferred ;  it  is  not  necessary  to  prove  that 
the  defendants  came  together  and  actually 
agreed  to  have  a  common  design  and 
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paisued  it  by  common  means.    Comm'th 
V.  iSterling,  10  Lane.  41. 

524.  Upon  the  trial  of  an  indictment 
for  conspiracy  to  produce  an  abortion, 
where  it  appeared  that  the  female  died 
from  the  effects  of  the  abortion  but  such 
death  was  not  referred  to  in  the  indict- 
ment ;  the  court  refused  to  give  binding 
instruction  to  acquit  on  the  ground,  that 
while  the  indictment  was  for  a  mis- 
demeanor, the  offence  was  a  felony  into 
which  the  conspiracy  merged.  Comm'th 
V.  Sterling,  10  Lane.  41. 

525.  Upon  the  trial  of  an  indictment  for 
conspiracy  to  produce  an  abortion,  it  is  not 
necessary  in  order  to  convict  the  defendants 
that  they  should  have  urged  the  victim  to 
commit  the  deed  ;  they  are  guilty  if  they 
were  privy  to  it  and  consented  and  in  any 
way  assisted  her  in  furthering  her  de- 
signs ;  and  this,  although  the  design  may 
have  been  hers.  Comm'th  v.  Sterling,  10 
Lane.  41. 

526.  Where  an  indictment  for  conspir- 
acy to  take  illegal  fees  contained  sdle- 
gations  that  the  same  were  taken  from 
the  prosecutor,  but  no  allegations  that 
they  were  taken  from  the  prosecutor  and 
others ;  it  was  hdd,  that  evidence  would 
not  be  admitted  of  illegal  fees  takeu  from 
other  parties,  in  order  to  show  a  conspir- 
acy.    Comm'th  V.  Hartman,  10  Lane.  33. 

527.  Where  a  prothonotary  and  his 
deputy  were  on  trial  for  conspiracy  to 
defraud  by  taking  illegal  fees  and  for 
taking  illegal  fees,  and  the  evidence 
showed  that  such  fees  were  charged  by 
the  deputy  and  there  was  no  evidence  of 
any  agreement  between  the  defendants  or 
that  the  prothonotary  knew  of  the  illegal 
charge  until  it  was  pointed  out  to  him, 
when  he  offered  to  refund  it ;  it  was  hdd, 
that  a  verdict  of  not  guilty  should  be 
directed  for  the  defendants.  Comm'th  v. 
Hartman,  10  Lane.  33. 

52a  Upon  the  trial  of  an  indictment 
for  conspiracy  the  commonwealth  is 
bound  to  prove  the  alleged  corrupt  com- 
bination; although  it  is  not  essential  to 
produce  witnesses  who  were  present  when 
the  combination  was  entered  into,  it  is  at 


least  necessary  for  the  commonwealth  to 
prove  such  circumstances  as  necessarily 
tend  to  its  establishment.  Comm'th  v. 
Lutz,  9  Lane.  241 ;  s.  c.  6  Del.  87. 

529.  A  conveyancer  employed  by  the 
prosecutor  to  make  searches,  and  who 
falsely  states  the  amoimt  of  incum- 
brances on  the  mortgagor's  property,  will 
be  held  with  the  mortgagor  for  conspir- 
acy to  cheat  and  defraud.  Comm'th  v. 
Pryor,  Vaux's  Dec.  64. 

530.  The  mere  fact  that  two  of  the 
defendants  received  large  sums  of  money 
from  the  third  defendant,  a  partner  of 
the  prosecutor,  will  not  sustain  a  prose- 
cution for  conspiracy  to  cheat  and  de- 
fraud. Comm'th  v.  Burr,  Vaux's  Dec 
106. 

531.  In  a  criminal  prosecution  for  con- 
spiracy to  confine  the  prosecutor  in  an  in- 
sane asylum,  the  finding  of  insanity  by  a 
duly  appointed  commission  de  lunaMco  is 
not  conclusive  on  the  question  of  such  in- 
sanity as  to  the  propriety  of  such  confine- 
ment, but  the -commonwealth  may  inquire 
into  the  question  of  such  insanity  and  as 
to  the  alleged  conspiracy.  Comm'th- y. 
Spink,  137  P.  S.  255;  s.  c.  27  W.  K  C. 
37. 

532.  Under  the  act  of  23  May  1887 
(Brightly's  Purdon  816)  a  married  woman 
is  competent  to  testify  on  the  trial  of  an 
indictment  against  her  husband  and 
another,  for  conspiracy  to  put  her  in  an 
insane  asylum.    Ibid. 

533.  Upon  a  trial  for  conspiracy,  testi- 
mony under  oath  of  the  defendants  in  a 
former  trial  may  be  read  as  their  admis- 
sions and  declarations.  Comm'th  v. 
Doughty,  38  P.  L.  J.  261. 

534.  A  judgment  will  not  be  arrested 
where  the  judge  interrupted  the  trial  and 
called  a  person  for  sentence  and  took 
testimony  implicating  one  of  the  defend- 
ants in  another  similar  transaction.    Ibid. 

535.  If  seven  defendants  be  indicted 
for  conspiracy  and  three  plead  autrefois 
convict,  one  of  the  other  four  has  no 
standing  on  appeal  to  complain  that  the 
court  sustained  a  demurrer  to  such  plea. 
Ibid. 
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936.  Upon  a  trial  for  conspiracy  after 
evidence  has  been  given  tending  to  estab- 
lish collusion,  it  is  not  error  to  admit  in 
evidence  a  relevant  act  of  one  defendant 
idth  which,  in  itself,  the  other  defendant 
has  not  been  connected.  Comm'th  v. 
O'Brien,  140  P.  S.  656. 

937.  Upon  the  trial  of  an  indictment 
for  conspiracy  the  admissions  or  declara- 
tions made  by  one  conspirator  after  the 
conspiracy  has  come  to  an  end  as  to  acts 
previously  done  by  the  other,  are  not  ad- 
missible in  evidence  against  the  other. 
Comm'th  V.  Sterling,  10  Lane.  41. 

938.  Upon  a  conviction  for  conspiracy, 
a  new  trial  was  refused  on  the  ground  of 
after  discovered  testimony,  where  the 
latter  was  cumulative  rather  than  mate- 
rial, and  simply  tended  to  contradict  and 
impeach  the  evidence  given  by  the  prose- 
cutor.    Comm'th  V.  Brovm,  7  Kulp  103. 

Lm.  Extortion. 

939.  Extortion  at  common  law  is  the 
unlawful  taking  by  any  officer,  by  color 
of  his  office,  of  any  money  or  thing 
of  valiie  that  is  not  due  him,  or  more 
than  is  due,  or  before  it  is  due ;  and  any 
person  who  acts  as  an  officer  cannot 
avoid  his  liability  for  extortion  by  plead- 
ing the  irregularity  of  his  appointment. 
Comm'th  V.  Saulsbury,  152  P.  S.  554. 

940.  A  deputy  constable  appointed  as 
a  township  policeman  under  the  act  9 
May  1889  (Brightly's  Purdon  374),  is 
not  an  officer  of  the  commonwealth 
within  the  provisions  of  the  act  31 
March  1860,  sec.  12  (Brightly's  Purdon 
503),  providing  a  penalty  for  the  crime 
of  extortion;  but  such  an  officer  may 
be  convicted  of  extortion  at  common  law 
if  the  evidence  justifies  it.  Comm'th  v. 
Saulsbury,  152  P.  S.  554. 

941.  The  penal  provisions  of  the  act 
28  March  1814  (Brightly's  Purdon  879), 
for  taking  illegal  fees  were  designedly 
omitted  from  the  act  2  April  1868  (P.  L. 
3) ;  since  the  passage  of  that  act,  the 
offence  of  extortion  in  taking  illegal  fees 
is  punishable  only  by  indictment  under 
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the  act  31  March  1860,  sec.  12  (Brightly's 
Purdon  503).  Irons  v.  AOen,  169  P.  S.  63a 
contra,  Heinrich  v.  Venter,  33  P.  L.  J.  147. 

942.  Where  an  indictment  for  con- 
spiracy to  take  illegal  fees  contained 
allegations  that  the  same  were  taken 
from  the  prosecutor,  but  no  allegations 
that  they  were  taken  from  the  prose- 
cutor and  others;  it  was  held,  that  evi- 
dence would  not  be  admitted  of  illegal 
fees  taken  from  other  parties,  in  order 
to  show  a  conspiracy.  Comm'th  v.  Hart- 
man,  10  Lane.  33. 

943.  Where  a  prothonotary  and  his 
deputy  were  on  trial  for  conspiracy  to 
defraud  by  taking  illegal  fees  and  for 
taking  illegal  fees,  and  the  evidence 
showed  that  such  fees  were  charged  by 
the  deputy  and  there  was  no  evidence 
of  any  agreement  between  the  defendants, 
or  that  the  prothonotary  knew  of  the 
illegal  charge  until  it  was  pointed  out 
to  him,  when  he  offered  to  refund  it; 
it  was  heJd,  that  a  verdict  of  not  guilty 
should  be  directed  for  the  defendants. 
Comm'th  V.  Hartman,  10  Lane.  33. 

944.  Upon  an  indictment  for  taking 
illegal  fees,  the  commonwealth  must  show 
that  the  illegal  charge  was  taken  wil- 
fully, fraudulently  and  corruptly;  an 
officer  is  not  liable  for  the  misconduct 
of  his  deputy  where  it  is  not  shown  that 
he  authorized  or  sanctioned  it  Comm'th 
V.  Hartman,  10  Lane.  33. 

949.  Where  the  accounts  for  a  term 
were  confirmed  nisi  and  came  up  for 
final  confirmation,  and  it  appeared  to 
the  court  that  illegal  fees  were  allowed 
therein  to  the  register  of  wills,  clerk 
of  the  orphans'  court  and  prothonotary, 
the  court  refused  to  confirm  the  accounts 
and  appointed  a  committee  of  the  bar 
to  file  exceptions  thereto.  In  re  Accounts, 
10  Lane.  139.  See  Mumma's  Estate,  10 
Lane.  193;  Beeser's  Petition,  12  Lane. 
33. 

946.  Constables  cannot  charge  for  mile- 
age not  actually  travelled  in  serving  war- 
rants and  subpoenas  sent  to  them  or  re- 
turned by  mail ;  if  they  do  so,  they  make 
themselves  liable  to  prosecution  for  extot' 
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tion.  In  re  Office  Costa,  11  Lano.  28. 
See  8.  c.  11  Lane.  121 ;  CommHh  v.  Pre»- 
ccin,  11  Lane.  161 ;  Comm'th  v.  Sollenber- 
ger,  11  Lane.  235. 

547.  The  costs  entered  on  a  writ  of 
Jieri  facias  cannot  be  altered  by  the 
prothonotary  without  the  consent  of  the 
«ourt  or  the  parties  after  the  property 
has  been  sold  and  deed  acknowledged; 
where,  upon  the  acknowledgment  of 
sheriff's  deeds  in  open  court,  it  appeared 
to  the  judge  on  examination  that  the 
fees  taxed  and  collected  by  the  prothon- 
otary were  in  excess  of  the  legal  rate, 
and  the  court  ordered  him  to  attach  item- 
ized bills  to  the  writs  and  return  them, 
and  upon  such  a  return  it  appeared  that 
the  fees  first  charged  had  been  erased  and 
altered,  the  court  arraigned  the  prothon- 
otary and  his  deputy  and  ordered  them  to 
be  indicted  for  receiving  illegal  fees  and 
altering  and  destroying  the  records  and 
for  conspiracy.  Comm'th  v.  Hartman,  11 
Lane.  89.    See  s.  c.  10  Lane.  33. 

948.  Upon  an  indictment  for  extortion 
under  the  act  31  March  1860,  sec.  12 
(Brightly's  Purdon  603),  in  receiving  il- 
legal fees,  the  commonwealth  must  show 
that  the  fee  was  received  for  a  service 
which  should  have  been  performed  grar 
tuitously;  a  public  officer  may  lawfully 
receive  compensation  for  services  per- 
formed by  request,  which  are  not  part 
of  the  duties  of  his  office  but  could  as 
well  have  been  performed  by  any  other 
person.   CommHh  v.  Ache,  2  Northam.  370. 

549.  Upon  a  report. of  the  grand  jury 
that  they  had  taken  consideration  of 
the  subject  of  demanding  illegal  fees  by 
coimty  officers  and  suggesting  to  the 
court  that  the  whole  subject  be  in- 
trusted for  an  investigation  to  a  com- 
mittee of  persons  learned  in  the  law; 
it  was  hdd,  that  the  court  could  take 
no  action  in  the  matter  as  it  had  no 
power  to  appoint  such  a  commission 
nor  to  compel  its  members  to  serve  if 
appointed,  nor  to  provide  compensation 
for  their  services  if  willing  to  serve. 
In  re  Ghand  Jury  Report,  6  York  200; 
8.  c.  6  Del.  271. 


LIV.  Ntdsance. 

550.  A  corporation  may  be  indicted  for 
maintaining  a  nuisance.  If  it  fails  to 
appear  and  plead,  it  can  be  compelled 
to  answer  by  distress  infinite.  Comm'th 
V.  North  &  West  Branch  RaUvoay  Co.,  6 
Kulp  293. 

551.  Where  a  corporation  has  been 
summoned  by  a  writ  of  venire  facias  to 
answer  an  indictment  for  nuisance,  and 
fails  to  enter  an  appearance,  a  judgment 
may  be  entered  against  it  by  default. 
Comm'th  V.  Lehigh  Valley  R.  R.  Co.,  166 
P.  S.  162 ;  reversing  s.  c.  14  C.  C.  341. 

592.  An  indictment  charging  the  de- 
fendants with  "  maintaining  and  keeping 
a  certain  brick  kiln  and  by  means  of  the 
burning  of  brick  in  the  same,  great  heat 
is  occasioned  and  sulphurous,  noxiovis  and 
destructive  smoke,  vapors,  exhalations 
and  smells  are  emitted  and  occasioned, 
and  the  air  vitiated  and  corrupted,  to 
the  common  nuisance  of  the  neighbor- 
hood and  all  the  good  citizens  of  the 
commonwealth  in  said  neighborhood  re- 
siding and  passing,"  was  held  not  to  be 
so  defective  that  the  court  would  quash 
it;  and  this,  although  it  might  have 
been  drawn  with  greater  accuracy. 
Comm'th  V.  WeUzel,  1  York  69. 

553.  A  landlord  is  not  criminally  liable 
for  the  act  of  his  tenant  in  obstructing  a 
highway,  even  though  he  knew  it  and 
did  not  dissent.  Comm'th  v.  Stvitzer, 
134  P.  S.  383;  s.  c.  26  W.  N.  C.  46. 

554.  Upon  an  indictment  against  a 
street  railway  company  for  a  nuisance 
in  maintaining  its  track  with  a  slight  de- 
flection from  the  centre  line  of  the  street, 
contrary  to  the  provisions  of  the  borough 
ordinance  granting  its  consent  to  the 
construction,  if  such  location  did  not  in 
point  of  fact  interfere  with  public  travel, 
the  mere  location  did  not  itself  consti- 
tute a  nuisance.  Comm'th  v.  Wilkes- 
Barre  &  Kingston  Street  Railway  Co.,  127 
P.  S.  278. 

595.  Where  a  road  is  opened  by  the 
supervisors,  and  maintained  as  such  by 
the  public,  any  one  obstructing    it    is 
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guilty  of  a  public  nviisance  and  so  in- 
dictable. Olenn  v.  Comm'th,  5  Cent. 
492. 

556.  If  a  street  be  declared  by  statute 
a  common  highway,  any  private  occupa- 
tion of  the  same  is  indictable  as  a  nui- 
sance; and  this,  though  the  street  has 
never  been  passable  otherwise  than  on 
foot,  and  though  there  be  no  evidence 
that  the  travel  of  foot  passengers 
thereon  has  been  actually  incommoded. 
Comm'th  v.  McNauglier,  131  P.  S.  55. 

557.  The  mere  plotting  of  a  city  street 
does  not  give  the  public  any  rights,  of 
travel.  In  the  absence  of  a  definite,  uni- 
form and  adverse  user  by  the  public 
under  a  claim  of  right  for  twenty-one 
years,  a  defendant  will  not  be  punished 
for,  or  restrained  from,  building  a  fence 
across  the  so-called  streets.  Comm'th  v. 
Philadelphia-  &  Reading  RaUroad  Co.,  135 
P.  S.  266;  s.  0.  26  W.  N.  C.  154. 

55a  Upon  an  indictment  for  obstruct- 
ing a  highway  by  the  erection  of  a  stone 
wall  within  its  limits,  the  only  question 
is  whether  the  wall  is  upon  any  part 
of  the  highway  as  laid  out  and  used. 
Comm'th  V.  Marshall,  137  P.  S.  170 ;  s.  o. 
27  W.  N.  C.  67. 

559.  It  is  an  indictable  offence  to  haul 
stone  on  a  public  highway  with  a  trac- 
tion engine,  making  a  train  fifty  feet  long, 
weighing,  when  loaded,  from  thirteen  to 
fourteen  tons ;  and  this,  though  there  be 
no  evidence  that  the  train  interfered  with 
travel  by  frightening  the  horses  or  that 
it  obstructed  travel.  Comm'th  v.  AUen, 
148  P.  S.  358.  See  act  30  June  1885 
(Brightly's  Purdon  1885). 

560.  Upon  an  indictment  for  a  public 
nuisance  in  maintaining  a  fence  upon  a 
public  highway,  it  is  inadmissible  as  a 
defence  that  the  highway,  as  actually 
opened  and  travelled,  was  not  upon  the 
location  made  by  the  report  of  the  view- 
ers confirmed  by  the  court,  and  that  by 
such  report  the  fence  was  upon  defend- 
ant's own  land.  Comm'th  v.  Dicken,  146 
P.  S.  463. 

561.  An  indictment  for  obstructing  a 
street  by  a  fence  cannot  be  sustained  where 


the  fence  is  not  upon  the  opened  and 
travelled  part  of  the  street,  nor  in  that 
portion  which  has  been  actually  accepted 
by  the  public  authorities.  Comm'th  v. 
Boyce,  152  P.  S.  88. 

563.  A  person  cannot  be  convicted  for 
obstructing  an  alley  way  in  the  city  of 
Altoona,  where  it  appears  that  although 
the  alley  was  on  the  plan  annexed  to  the 
report  made  by  the  commissioners,  under 
the  act  incorporating  the  city,  the  alley 
was  never  actually  opened.  Comm'th  v. 
Kline,  162  P.  S.  499. 

563.  Any  unauthorized  permanent 
structure  which  materially  encroaches 
upon  a  public  street  of  a  city  and  im- 
pedes travel,  is  a  nuisance  notwithstand- 
ing spaces  left  for  the  passi^  of  the 
public.  An  ordinance  declaring  every 
obstruction  of  a  street,  except  by  author- 
ity of  an  ordinance  or  permit,  to  be  a 
common  nuisance  and  imposing  a  fine  for 
its  violation,  will  sustain  a  conviction  for 
erecting  any  permanent  structure  in  the 
highway.  Wilkes-Barre  v.  Burgunder,  7 
Kulp63;  8.  0.6  Del.  266. 

564.  Where  the  defendants  cut  ice  in 
the  river  so  as  to  obstruct  and  interfere 
with  a  winter  way  across  the  river,  which 
had  been  used  by  the  public  for  more 
than  twenty  years ;  it  was  held,  that  such 
unlawful  interference  with  the  right  of 
passage  was  an  indictable  offence. 
Comm'th  V.  Christie,  13  C.  C.  149. 

565.  Playing  base-ball  on  Sunday  at  an 
unfrequented  place  is  not  indictable  as  a 
common  nuisance.  Comm'th  v.  Parks, 
6  Montg.  141. 

566.  Base-ball  playing  on  Sunday  at 
an  unfrequented  place  is  not  such  a 
breach  of  the  peace  as  to  make  the  parties 
indictable  for  a  common  nviisance,  in  the 
absence  of  evidence  that  any  one  in  the 
immediate  neighborhood  was  disturbed. 
Comm'th  V.  Meyers,  8  C.  C.  436;  8.  c.  2 
Northam.  213. 

567.  Public  swearing  is  a  nuisance  at 
common  law,  but  to  be  indictable  it  must 
be  in  a  public  place  and  an  annoyance  to 
the  public,  and  the  indictment  must  charge 
that  the  profane  language  was  uttered  in 
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the  presence  and  within  the  hearing  of 
the  citizens  present.  Comm'ih  t.  Linn, 
168  P.  S.  22. 

S68L  Where  authority  is  given  to 
borough  officers  to  make  regulations 
necessary  for  the  health  and  cleanliness 
of  the  borough,  their  neglect  to  do  so  is  a 
misdemeanor  punishable  by  indictment. 
Cmnm'th  v.  Bredin,  166  P.  S.  224. 

569.  Where  the  of&cers  of  a  borough 
are  convicted  of  maintaining  a  nuisance 
and  sentenced  to  pay  the  costs  and  abate 
the  nuisance,  such  of  the  defendants  as 
are  out  of  office  at  the  time  of  sentence 
are  liable  for  the  costs ;  and  this,  although 
they  are  not  in  a  position  to  comply  with 
the  rest  of  the  sentence.  Comm'th  v. 
Bredin,  165  P.  S.  224. 

570.  A  borough  cannot  be  indicted  for 
a  nuisance  for  altering  and  straightening 
a  street  or  for  authorizing  a  citizen  to 
lay  a  new  curb  and  to  place  a  hitching- 
post  along  the  edge  of  the  foot-walk ;  the 
burgess  and  members  of  council  cannot 
be  indicted  as  individuals  for  nuisance,  for 
acts  done  in  pursuance  of  a  borough  ordi- 
nance. Comm'th  v.  Kinports,  12  C.  0. 
463. 

571.  Upon  an  indictment  for  a  nuisance 
in  erecting  and  maintaining  a  chemical 
factory  in  which  bones  were  boiled  and 
burned  and  otherwise  prepared,  thereby 
causing  noisome,  disagreeable  and  un- 
healthy odors  to  be  disseminated ;  it  was 
kdd,  that  the  jury  might  take  into  con- 
sideration evidence  of  odors  produced  at 
the  factory  otherwise  than  by  boiling, 
burning  and  preparing  bones.  Comm'th 
V.  Bush,  11  Lane.  97. 

572.  Upon  the  trial  of  the  operators  of 
a  refinery  of  petroleum,  for  maintaining 
a  nuisance,  the  facts  that  the  business 
has  been  in  operation  for  several  years, 
and  the  size  of  the  establishment,  may  be 
considered  by  the  jury  in  the  determina- 
tion of  the  question  whether  the  refinery 
was  a  common  nuisance  at  the  place 
where  it  was  located.  Comm'th  v.  Miller, 
38  P.  L.  J.  226. 

573w  Upon  the  trial  of  an  indictment 
for  maintaining  a  nuisance,  it  is  error  to 


charge  that  "  a  reasonable  doubt  is  such  a 
doubt  as  would  influence  or  control  you 
in  your  actions  in  any  of  the  important 
transactions  of  life."  Comm'th  v.  Miller, 
139  P.  S.  77 ;  s.  c.  38  P.  L.  J.  226. 

574.  Upon  the  trial  of  an  indictment 
for  maintaining  a  nuisance,  leave  to  the 
jury  to  view  the  premises  is  within  the " 
discretion  of  the  court.    Ibid. 

LV.  Lotteries. 

575.  The  act  of  3  June  1885  for  the 
suppression  of  lottery  gifts  by  store- 
keepers is  in  conflict  with  article  III.,  sec. 
3,  of  the  constitution,  the  title  is  mis- 
leading. Comm'th  V.  Moorhead,  7  C.  C. 
613. 

576.  A  proposal  by  the  owners  of  sub- 
urban lots  to  pay  a  sum  of  money  to  the 
person  who  "would  suggest  the  best  name 
for  a  village,  the  choice  to  be  determined 
by  a  committee,  was  held  to  be  not 
within  the  act  31  March  1860  (Brightly's 
Purdon617),  prohibiting  lotteries;  and  it 
seems  that  under  such  a  contract  each 
person  who  sent  in  the  selected  name 
was  entitled  to  a  prize  of  the  amount 
advertised.    HoU  v.  Wood,  14  C.  C.  499. 

LVni.  Malicious  mischief. 

577.  The  act  23  March  1866  (Bright- 
ly's  Purdon  519),  against  maliciously 
breaking  down  fences,  does  not  apply  to 
the  tearing  down  of  a  fence  in  the  honest 
exercise  of  a  supposed  legal  right. 
Comm'th  V.  Dross,  146  P.  S.  55. 

57a  The  act  6  May  1887  (Brightly's 
Purdon  479),  making  it  a  misdemeanor 
to  mutilate  or  tear  down  any  show  bill, 
placard,  programme,  poster  or  other  ad- 
vertisement, does  not  apply  to  the  act  of 
tearing  down  a  constable's  notice  of  sale ; 
it  was  not  decided  whether  an  indictment 
would  lie  at  common  law.  Comm'th  v. 
Johnson,  13  C.  C.  643. 

579.  In  an  indictment  for  malicious 
mischief^  failure  to  charge  the  act  as  ma- 
liciously done,  is  not  fatal ;  it  is  sufficient 
to  aver  some  act  of  damage  from  which 
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malice  can  be  inferred.  Comm'th  t.  Cun^ 
ningham,  1  Dist.  Bep.  673. 

580.  The  act  31  March  1860,  sec.  421 
(Brightly's  Purdou  634),  punishing  mali- 
cious injury  to  railroads,  includes  street 
railways.  Comm'th  v.  McCavlly,  2  Dist. 
Rep.  63. 

581..  An  indictment  will  not  lie  in  the 
quarter  sessions  for  malicious  trespass 
under  the  act  8  June  1881  (Brightly's 
Purdon  620),  unless  the  record  of  the 
magistrate  shows  not  only  a  hearing,  con- 
viction, sentence  and  recognizance  entered 
but  also  a  refusal  by  the  defendant  to 
comply  with  the  sentence  imposed  \  under 
that  act  the  magistrate  has  no  authority 
to  grant  an  appeal.  Comm'th  v.  Groff,  8 
Lane.  267. 

582.  A  defendant  may  be  indicted  and 
convicted  for  wilfully,  maliciously  and 
mischievously  cutting  another's  hair  with 
intent  to  disfigure  him.  Comm'th  v. 
Nuaky,  9  Lane.  317. 

583.  Upon  an  indictment  for  malicious 
mischief  in  tearing  down  a  party  wall 
previous  to  official  condemnation;  it  was 
held,  that  malice  might  be  inferred  from 
the  wilful  disregard  of  the  defendant  of 
the  rights  of  the  prosecutor,  or  from  the 
fact  of  the  act  having  been  done  secretly 
or  in  the  night-time.  Comm'th  v.  Strode, 
27  W.  N.  C.  437. 

584.  Upon  an  indictment  under  the  act 
31  March  1860,  sec.  163  (Brightly's  Pur- 
don 623),  for  maliciously  cutting  and  de- 
stroying a  certain  bounded  tree  or  other 
allowed  landmark,  it  must  be  shown  that 
the  tree  was  on  the  line  and  was  an 
undisputed  and  allowed  landmark,  and 
that  the  cutting  was  done  maliciously. 
Comm'th  v.  Bauhauser,  2  York  189. 

LIX.  Cruelty  to  animals. 

585.  An  indictment  for  cruelty  to  ani- 
mals should  describe  the  particular  ani- 
mals by  name,  color  or  other  marks  of 
individuality;  it  is  not  sufficient  to  de- 
scribe them  as  "horses  and  other  domes- 
tic animals."  Comm'th  v.  Frescoin,  11 
Lane.  161. 


586.  Shooting  pigeons  from  a  trap  to 
test  skill  of  marksmanship  is  not  cruelty 
to  animals,  within  the  act  of  29  March 
1869  (Brightly's  Purdon  489).  Comm'th 
V.  Lewis,  140  P.  S.  661 ;  8.  o.  27  W.  N.  C. 
369 ;  reversing  s.  o.  7  C.  C.  658. 

587.  Upon  a  conviction  before  a  justice 
on  a  charge  of  cruelty  to  animals,  a  sen- 
tence to  pay  a  fine  of  ten  dollars  and  to 
be  committed  to  the  county  jail  until  paid, 
cannot  be  pronounced  in  the  absence  of 
the  defendant ;  the  sentence  in  such  case 
must-  show  to  whom  the  fine  was  to 
be  paid.  Grim  v.  Reinboid,  3  Dist  Bep. 
668. 

ssa  A  defendant,  who  is  convicted  \sj 
a  justice  for  cruelty  to  animals,  cannot 
be  sentenced  in  his  absence.  Davit  v. 
Comm'th,  13  C.  C.  646. 

589.  Where  a  defendant  was  convicted 
before  a  justice  of  cruelty  to  animals  and 
was  allowed  an  appeal  by  the  judge  of 
the  quarter  sessions  two  days  after  his 
conviction,  on  condition  of  entering  into 
a  recognizance  for  his  appearance  at  the 
next  term ;  it  was  hdd  to  be  no  ground  to 
quash  the  appeal  because  no  application 
was  made  to  the  justice  to  grant  it  and 
the  judge  failed  to  fix  a  time  within 
which  the  bail  should  be  entered.  Comm'tk 
V.  Deardorff,  6  York  63. 


LZ.  Bribery. 

590.  Section  32,  of  article  m.,  of  the 
constitution  (Brightly's  Purdon  36),  that 
a  witness  shall  not  be  permitted  to 
withhold  his  testimony  against  persons 
charged  with  bribery,  but  that  such  tes- 
timony shall  not  afterwards  be  used 
against  him,  includes  bribery  at  nomi- 
nating conventions  or  delegate  elections ; 
where  a  witness  claims  the  privilege  of 
refusing  to  testify  and  the  court  decides 
that  the  case  is  within  the  constitutional 
provision,  such  decision,  whether  right  or 
wrong,  will  shield  the  witness  from  hav- 
ing testimony,  given  under  such  circum- 
stances, afterwards  used  against  him. 
Cvmm'ih  V.  Bea,  145  P.  S.  374. 
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591.  Upon  the  trial  of  an  indictment 
for  bribery,  where  a  mtness  for  the 
conuDonwealth  was  asked  whether  the 
defendant  had  at  a  certain  time  offered 
a  bribe  to  the  witness ;  it  was  kdd,  that 
a  responsiTe  answer  would  not  tend  to 
enminate  the  witness  in  such  a  sense 
as  to  justify  a  refusal  on  his  part  to 
answer.    Comm'th  v.  BeU,  145  P.  S.  374. 


LXI.  Accessories. 

S92.  Where  a  person  joins  others  in 
the  commission  of  a  crime  for  the  pur- 
pose of  exposing  it,  he  is  not  an  acces- 
sory before  the  fact,  although  he  may 
have  encouraged  and  counselled  the  par- 
ties who  were  about  to  commit  the  crime, 
and  such  a  person  is  not  to  be  treated  as 
an  infamous  witness.  Comm'th  v.  Hoi- 
Oder,  157  P.  S.  13. 


CROSS-EXAMINATION. 

See  Etidence,  L. 

CRUELTY  TO  ANIMALS. 
See  Cbiminal  Law,  LIX. 

CRUELTY  TO  CHILDREN. 

See  Infants. 

CURTESY. 

See  Husband  and  Wife. 


CURTILAGE. 

Mechanics'  Lien,  VI:    Baii.boad 
Companies. 


CUSTOM. 

1.  In  the  construction  of  a  written  con- 
tract, a  usage  of  trade  known  to  the 
parties  not  iinieasonable  or  in  conflict 
with  positive  law,  is  admissible  to  explain 
the  intention  and  give  effect  thereto. 
First  National  Bank  v.  Fiske,  133  P.  S. 
241 ;  s.  c.  25  W.  N.  0.  454. 

2.  A  contract  to  do  mason  work  at  a 
certain  price  per  cubic  yard  is  not  affected 
by  evidence  of  a  usage  for  "  mason's 
measurement,"  a  mere  usage  of  trade, 
recent  in  date  and  not  general  in  its  ap- 
plication. Corcoran  v.  Chess,  131  P.  S. 
356. 

3.  A  rule  of  the  Bricklayers'  Associar 
tion  as  to  "constructive  measurement," 
variable  from  time  to  time,  cannot  be 
read  into  a  written  contract  without  evi- 
dence of  actual  knowledge  and  recogni- 
tion by  the  parties.  Ambler  v.  Phillips, 
132  P.  S.  167. 

4.  In  a  suit  for  rent  reserved  in  a  lease 
of  a  theatre,  it  is  a  good  defence  that  the 
defendant  gave  three  months'  notice  of  a 
desire  to  cancel,  and  that  by  a  custom  of 
the  theatrical  profession  one  month's  no- 
tice is  sufficient  to  determine  a  lease. 
Academy  of  Music  v.  Bert,  8  C.  C.  223. 

5.  An  employee  in  a  quarry  is  bound  by 
an  established  custom  as  to  the  manner 
in  which  notice  was  to  be  given  of  a  blast, 
and  if  such  customary  notice  be  given, 
the  defendant  cannot  be  held  to  be  guilty 
of  negligence.  Martins  v.  Stevens,  1 
Northam.  191;  afiBrmed  in  Stevens  v. 
Martins,  23  W.  N.  C.  47.*!. 

6.  If  a  farm  hand  be  injured  in  his 
employment  under  circumstances  which 
prevent  a  recovery  of  damages,  he  cannot 
recover  his  wages  for  the  period  during 
which  he  was  incapacitated ;  nor  can  such 
liability  on  the  part  of  the  master  be  es- 
tablished by  evidence  of  local  custom. 
Shaw  V.  Deal,  7  0.  C.  379 ;  s.  c.  25  W.  N. 
C.  39. 

7.  Under  the  act  of  13  April  1834,  fix- 
ing a  ton  at  2000  pounds,  it  was  held  to 
be  incompetent  to  show  that  by  a  custom 
of  a  particular  trade  a  ton  consists  of 
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2240  pounds.  A  party  will,  however,  be 
held  to  his  stipulated  agreement  to  de- 
liver that  number  of  pounds  to  the  ton. 
Harrison  v.  JIfora,  8  C.  C.  224. 

8.  If  an  oil  lease  provide  by  express 
terms  how  many  wells  shall  be  put  down, 
no  implication  can  be  raised  that  a  greater 
number  are  to  be  drilled  in  accordance 
with  a  custom  for  the  most  effective  op- 
erations. Stoddard  v.  Emery,  128  P.  S. 
436. 

9.  In  an  action  for  rent,  where  the 
only  question  was  as  to  the  terms  of  the 
contract,  it  was  incompetent  for  the  de- 
fendants to  prove  the  custom  of  the  lessor 
in  renting  the  building,  his  declarations 
as  to  his  custom,  or  the  usages  of  his 
assignee  as  to  renting  in  like  cases.  Ar- 
rott  Steam  Power  Mills  Co.  v.  Way  Mfg. 
Co.,  143  P.  S.  436. 

10.  Where  a  literal  breach  of  a  contract 
is  averred,  such  an  averment  is  su£&- 
cient  to  prevent  a  summary  judgment ; 
and  this,  though  a  trade  custom  might 
jiffect  the  determination  of  the  defend- 
ant's rights  to  strict  performance.  Mar- 
tinez V.  Eamahaw,  143  P.  S.  479. 

VL  An  affidavit  of  defence  setting  up 
a  custom,  when  made  by  a  person  with 
presumable  knowledge  of  the  custom, 
should  not  be  made  on  information  and 
belief  without  an  averment  of  expectation 
of  ability  to  prove  it ;  where  the  custom 
was  said  to  be  one  "  known  to  dealers  in 
bonds  and  stocks,"  the  affidavit  should 
allege  that  the  plaintiff  was  such  a  dealer. 
A  custom  among  dealers  in  bonds  and 
stocks,  that  an.  option  to  sell  at  the  end 
of  any  given  period  expires  on  the  last 
day  of  said  period,  was  held  not  to  apply 
to  an  option  to  demand  a  rescission  of  a 
sale  after  a  year  of  obligatory  retention 
by  the  purchaser  of  the  article  sold. 
Weld  V.  Barker,  163  P.  S.  465. 

12.  Where  an  owner  invites  proposals 
to  erect  a  building,  he  is  not  thereby 
obliged  to  award  the  contract  to  the  lowest 
bidder ;  where,  upon  the  opening  of  the 
bids,  the  owner  said  to  the  lowest  bidder, 
"you  are  the  lucky  man";  it  was  held, 
that  this  did  not  amount  to  an  award  of 


the  contract;  in  such  a  case,  proof  of  a 
custom  that  the  lowest  bidder  is  entitled 
to  the  contract,  is  inadmissible.  Leskie 
V.  HaseUine,  156  P.  S.  98. 

13.  In  an  action  to  recover  the  price  of 
building  stone  piers  at  so  much  per  perch, 
mason's  measure,  evidence  was  admissible 
of  a  custom  among  masons  to  measure 
piers  by  finding  their  actual  surface  con- 
tents and  dividing  the  result  by  sixteen 
and  one-half.  McCuilough  v.  Ashbridge, 
165  P.  S.  166. 

14.  In  an  action  for  dredging,  where  a 
certain  sum  per  day  was  to  be  paid  for  the 
use  of  a  dredge,  it  is  not  improper  for  the 
court  to  charge  that  the  time  which  con- 
stitutes a  day's  work  for  a  dredge  must 
be  determined  from  the  evidence  as  to  the 
custom  of  the  business  on  the  subject 
National  Dredging  Co.  v.  Mundy,  165  P.  S. 
233. 

15.  Upon  a  contract  to  deliver  pelts, 
where  no  terms  of  payment  have  be^n 
agreed  on,  such  terms  may  be  fixed  by 
evidence  of  previous  dealings  between 
the  parties,  and  of  the  custom  of  the 
trade.    Peirson  v.  Duncan,  162  P.  S.  187. 

16.  In  an  action  to  recover  the  price 
of  a  car  load  of  cabbage,  an  affidavit  of 
defence  was  held  to  be  sufficient  which 
averred  that  by  a  custom  of  the  trade, 
when  vegetables  are  ordered  by  telegram 
or  letter  to  be  shipped  to  a  distant  point, 
the  consignor  impliedly  warrants  the 
goods  to  be  sound,  wholesome  and  mer- 
chantable, and  that  he  will  employ  a 
certain  specified  means  of  packing  to  aid 
in  the  preservation  of  the  goods  and  that 
the  plaintiff  failed  to  so  pack  the  car 
whereby  the  cabbage  became  unmerchant- 
able.   Davis  V.  Koenig,  166  P.  S.  347. 

CY  PRES. 

See  Ghabity. 
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DAMAGES. 

See  Action  :  Appeal  and  Ebror  :  Con- 

8TITOT10NAI.  LaW  :  HIGHWAYS  :  InTER- 

bst: Money:  Negligence:  Nuisance: 
Practice,  XX.,  XXI. :  Railroad  Com- 
panies :  Beplevin  :  Trespass  :  Trover. 

I.   Liability  for  damages. 
II.  What  recoverable  as  damages. 
m.  Vindictive  damages. 
IV.  Mitigation  of  damages. 
V.  Measure  of  damages. 

(&)  Actions  ex  contractu. 

(c)  Contracts  of  sale. 

((f)  Contracts  to  deliver. 

(g)  Stock  contracts. 

(A)  Breach  of  warranty. 

(i)  Contracts  to  sell  and  lease 

lands. 
(Z)  Actions  ex  delicto. 

(1)  Criminal  conversation. 

(2)  Malicious  prosecution. 

(3)  Nuisance. 

(4)  Personal  injuries  and 

death. 
(6)  Replevin. 

(6)  Riparian  owners. 

(7)  Trepass. 

(8)  Trover. 
VL  Liquidated  damages. 

YIL  Double  and  treble  damages. 

I.  Liability  for  damages. 

1.  A  bank  which  without  cause  refuses 
to  honor  a  depositor's  check,  is  liable  for 
substantial  damages,  though  no  special 
loss  be  -shown.  Patterson  v.  Marine 
Nat.  Bank,  130  P.  S.  419. 

2.  The  owner  of  an  unimproved  lot  is 
not  liable  in  damages  for  the  natural  flow 
of  surface  water  from  his  lot  into  the  cel- 
lar of  the  house  on  the  adjoining  lot,  both 
properties  being  below  the  grade  of  the 
street    SerUner  v.  Tees,  132  P.  S.  216. 

3.  The  owner  of  ground  through  which 
a  channel  for  surface  water  has  flown  for 
a  long  time,  is  liable  in  damages  for  di- 
verting the  same  upon  the  land  of  his 
neighbor.  Bhoads  v.  Davidheiaer,  133  P. 
S.  226;  s.  c.  26  W.  N.  C.  613. 


4.  A  person  boring  for  oil  or  gas  hav- 
ing knowledge  that  neighboring  water 
wells  are  supplied  from  a  stratum  of 
clear  water,  and  that  a  deeper  stratum 
of  salt  water  when  penetrated  by  such 
boring  is  likely  to  rise  and  mingle  with 
the  fresh,  .is  liable  for  a  failure  to  use 
means  to  prevent  such  mingling  which 
he  might  do,  by  a  reasonable  outlay. 
Odlins  V.  Chartiera  Gas  Co.,  131  P.  S.  143 ; 
s.  c.  139  P.  S.  111.  See  Pennsylvania  Coal 
Go.  V.  Sanderson,  113  Ibid.  126;  Ltfi^s 
Appeal,  106  P.  S.  634. 

5.  Persons  having  no  interest  in  a 
water-course  as  riparian  owners,  cannot 
sue  for  danu^s  the  alienee  of  the  party 
who  obstructed  it,  and  thereby  caused 
injury  to  their  property.  Such  damages 
are  properly  chargeable  to  him  by  whom 
the  trespass  was  committed.  Schlag  v. 
Jones,  131  P.  S.  62. 

6.  Upon  a  contract  between  three 
parties  that  each  shall  sink  oil  wells  on 
their  respective  premises,  jointly  purchase 
the  implements,  each  to  be  at  the  expense 
of  the  well  on  his  premises,  and  each  to 
receive  one-twentieth  of  the  product  of 
the  wells  of  the  others ;  if  but  one  party 
put  down  a  well  he  cannot  recover  from 
the  others  one-third  of  the  expense 
thereof,  he  can  recover  only  such  loss  as 
he  can  show  he  sustained  by  reason  of 
defendant's  failure  to  put  down  their 
wells.  Hutchinson  v.  Snider,  137  P.  S. 
1 ;  s.  c.  26  W.  N.  C.  531. 

n.  What  recoverable  as  damages. 

7.  The  recovery  of  damages  for  the 
pollution  of  a  stream  cannot  extend  to 
the  pollution  caused  by  water  pumped 
from  a  mine  in  its  natural  character,  with 
impurities  arising  from  natural  causes. 
Lmig  V.  Trexler,  8  Atlan.  620. 

a  In  estimating  damages  to  a  lease- 
hold, interest  may  be  allowed  on  the  loss 
for  each  year  of  the  term.  Jwies  v.  Pitts- 
burgh &  Lake  Erie  BaMroad  Co.,  10  Cent. 
413. 

9.  In  an  action  for  the  negligent  de- 
struction of  property,  it  is  error  to  charge 
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that  the  jury  might  include  in  their  ver- 
dict interest  on  the  damages.  But  the 
supreme  court  instead  of  reversing,  will, 
with  the  plaintifTs  assent,  reduce  the 
judgment  by  striking  off  the  interest. 
Bichards  v.  Citizen^  Natural  Gas  Co.,  130 
P.  S.  37. 

10.  Interest  should  not  be  included  in 
damages  in  an  action  ex  delicto;  but  the 
supreme  court  will  allow  the  judgment 
to  be  amended  by  remitting  the  interest. 
Eraeraon  v.  Schoonmaker,  136  P.  S.  437. 

in.  Vindictive  damages. 

U.  For  trespass  committed  by  defend- 
ant's employee  exemplary  damages  should 
not  be  allowed  unless  it  was  shown  to  be 
the  result  of  defendant's  wantonness,  or 
else  of  his  culpable  inattention  and 
neglect.  Keii  v.  Chartiera  VaUey  Qaa  Co., 
131  P.  S.  466. 

12.  If  the  verdict  clearly  shows  that 
only  actual  damages  were  given,  the  su- 
preme coxirt  will  not  consider  an  assign- 
ment of  error  that  it  was  error  to  direct 
the  jury  that  punitive  damages  might  be 
given.  Lord  v.  Meadville  Water  Co.,  135 
P.  S.  122 ;  8.  c.  26  W.  N.  C.  110. 

13.  A  judgment  against  the  defendant, 
an  upper  riparian  owner,  for  diverting 
the  water  of  a  stream,  is  conclusive  in  a 
subsequent  action  by  the  same  plaintiff 
of  his  right  to  recover.  Punitive  dam- 
ages may  be  given  in  the  second  suit 
for  such  continued  diversion.  Long  v. 
Trexkr,  8  Atlan.  620. 

14.  For  cutting  a  pipe  line  supplying 
water  to  plaintiff,  the  latter  is  entitled 
to  the  reasonable  cost  for  obtaining  a 
supply  of  water,  and  of  the  deprivation 
thereof.  The  court  could  not  say  it  was 
not  a  case  for  punitive  damages.  Bey- 
nolda  V.  Braithwaite,  131  P.  S.  416. 

15.  As  to  the  liability  of  a  natural  gas 
company  for  exemplary  damages  for  in- 
juries resulting  from  their  making  a  con- 
nection from  the  mains  in  a  crowded  city 
without  turning  off  the  gas,  see  MiUhiiry 
V.  PeopUfa  Natural  Gaa  Co.,  2  Mona.  145. 

16.  In  an    action    for  maintaining  a 
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nuisance  in  the  neighborhood,  it  may  be 
shown,  on  the  question  of  exemplary 
damages,  that  the  defendant  continued 
the  negligent  practice  after  the  suit  was 
brought;  but  it  was  held  to  be  error  to 
instruct  the  jury  whether  or  not  a  pre- 
liminary injunction  had  been  violated  by 
the  defendant.  Reiser  v.  Mahanoy  City 
Gas  Co.,  143  P.  S.  276. 

17.  In  an  action  for  the  obstruction  of 
an  alley,  where  the  plaintiff  had  made 
no  serious  objection  to  the  obstruction, 
but  instituted  the  suit  at  the  instigation 
of  his  landlord,  it  was  improper  to  charge 
that  if  the  defendant  had  wilfully  used 
the  plaintiff's  land  for  a  purpose  not 
authorized,  after  being  remonstrated  with 
and  the  jury  believed  he  had  done  so  in 
wilful  disregard  of  the  plaintiff's  right, 
they  would  have  a  right  to  find  a  verdict 
for  the  plaintiff  for  vindictive  damages 
as  a  punishment  to  defendant.  Stephen- 
son V.  Broum,  147  P.  S.  300. 

la  It  is  a  well-settled  rule  in  this 
state,  that  a  husband  may  recover  puni- 
tive damages  for  the  debauching  of  his 
wife,  not  ordy  by  way  of  compensation, 
but  by  way  of  punishment,  to  deter  the 
defendant  and  others  from  offending  in 
like  cases.  Cornelius  v.  Hambay,  150  P.  S. 
359. 

19.  A  statement  in  trespass  which 
avers  that  the  defendant  tore  down,  de- 
molished and  carried  away  plaintiff's 
fence  and  trampled  down  and  destroyed 
grrowing  crops,  will  support  a  verdict  for 
punitive  damages ;  wantonness,  malice  or 
ill-will  need  not  be  specifically  averred. 
Kennedy  v.  Erdman,  160  P.  S.  427. 

20.  In  trespass  for  assault  and  bat- 
tery punitive  damages  may  be  allowed, 
although  the  defendant  has  already  been 
convicted  and  fined  for  the  same  act  in 
the  quarter  sessions.  Rhodes  v.  Rodgers, 
151  P.  S.  634. 

21.  In  an  action  of  trespass  for  wan- 
tonly destroying  shade  trees ;  it  was  hdd, 
that  exemplary  damages  might  be  given 
if  the  defendant  wilfully  and  intention- 
ally killed  the  trees.  Hiding  v.  Hender- 
son, 161  P.  S.  653. 
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22.  Where  the  verdict  established  ex- 
press malice,  the  plaintiff's  good  charac- 
ter and  his  persistent  persecution  for 
twelve  years;  it  was  Jield,  in  an  action 
for  libel,  that  a  verdict  for  $45,000  was 
not  excessive,  and  that  even  if  so  consid- 
ered by  the  court,  it  would  not  be  proper 
to  set  it  aside;  in  such  cases  punitive 
damages  have  always  been  encouraged. 
Smith  V.  Timea  PuUiahing  Co.,  4  Dist. 
Rep.  399. 

IV.  Mitigation  of  damages. 

23.  In  trespass  for  assault  and  battery 
evidence  is  admissible,  in  mitigation  of 
damages,  of  the  defendant's  conviction  of 
the  same  act  in  the  quarter  sessions ;  de- 
fendant may  also  prove  the  conduct  of 
the  plaintiff  if  it  was  calcidated  to  pro- 
voke the  assault.  Rhodes  v.  Rodgen,  161 
P.  S.  634. 

y.  Measure  of  damages. 
(fr)    Actions  ex  contractu. 

24.  In  covenant  for  breach  of  contract 
not  to  engage  in  the  omnibus  business 
evidence  was  admissible  that  the  defend- 
ant had  carried  a  certain  number  of  pas- 
sengers which  at  regular  rates  amounted 
to  a  certain  svun.  Moore  v.  Colt,  127  P. 
S.  289. 

25.  The  evidence  to  establish  a  parol 
contract  of  a  decedent  to  devise  his  estate 
in  consideration  of  services  rendered 
must  be  clear  and  satisfactory.  The 
measure  of  damages  for  the  breach  of 
such  a  contract  is  the  value  of  the 
services,  not  the  value  of  the  estate. 
JfcEvUla's  Estate,  5  Montg.  191. 

26.  An  executor  is  liable  on  an  express 
contract  to  pay  funeral  expenses ;  in  such 
case  it  is  no  defence  that  they  were  un- 
reasonable. In  the  absence  of  an  express 
contract,  however,  the  plaintiff  can  re- 
cover only  their  reasonable  worth,  in 
ascertaining  which  the  jury  may  con- 
sider the  estate  of  the  decedent  and 
his  station  in  life.  Smith  v.  Teade,  8 
C.  C.  160. 


27.  In  a  suit  for  the  contract  price  for 
digging  an  oil  well,  evidence  as  to  the 
average  cost  of  digging  oil  wells  is  irrele- 
vant. Holmes  v.  Chartiers  Oil  Co.,  138 
P.  S.  646 ;  s.  c.  27  W.  N.  C.  156. 

2a  In  an  action  for  the  price  of  a 
machine,  where  the  defendant  claims 
that  the  machine  was  imperfect,  he  is 
entitled  to  deduct  from  the  plaintiff's 
claim  such  an  amount  as  he  would  be 
required  to  expend  in  repairs  in  putting 
the  machine  in  the  condition  which  was 
arranged  for  in  the  plans  designed,  and 
also  the  necessary  expenses  he  had  been 
put  to  which  were  the  result  of  the  de- 
fects. Johnson  v.  Freemann,  160  P.  S. 
317. 

29.  Where  changes  were  made  in  the 
plans  for  the  iron  work  and  appliances 
for  the  curves  of  a  traction  street  rail- 
way company,  whereby  three  curves  were 
practically  made  into  one  at  a  certain 
point,  by  lengthening  the  radii  in  plac- 
ing lighter  castings  between  the  boxes; 
it  was  held,  that  the  plaintiff  could  re- 
cover for  the  filling  pieces  only  their 
actual  value,  unless,  when  the  change 
was  made,  there  was  an  agreement  that 
it  was  part  of  the  curved  work  to  be 
paid  for  at  the  contract  price.  Mar- 
shall F.  &  C.  Co.  V.  Pittsburgh  Traction 
Co.,  138  P.  S.  266. 

30.  In  an  action  for  a  share  of  profits 
upon  the  erection  of  a  monument,  the 
testimony  of  the  persons  who  made  the 
monimient  and  shipped  it,  the  opinions 
of  expert  witnesses  and  the  original 
freight  bills,  were  competent  evidence  as 
to  the  cost  to  defendants  of  the  making, 
shipping  and  setting.  Canfidd  v.  Johrv- 
sm,  144  P.  S.  61. 

31.  In  assumpsit  by  a  son  against  his 
father's  estate  upon  an  express  contract 
to  compensate  the  plaintiff  for  his  services 
either  in  money  or  land,  and  in  any  event, 
to  give  him  one-half  the  farm  at  his 
death ;  it  was  hM,  that  the  plaintiff  could 
not  recover  unless  he  had  established  the 
existence  of  the  contract  by  clear,  direct, 
positive,  express  and  unambiguous  evi- 
dence ;  and  it  was  further  held,  that  the 
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measure  of  damages  vras  not  the  value  of 
tlie  land,  but  only  the  value  of  the  ser- 
vices rendered,  and  in  no  event  to  exceed 
the  value  of  the  land  at  the  death  of  the 
father,  with  interest  from  that  date. 
MeLaugUin  v.  McLaughlin^  145  P.  S.  582. 

32.  Under  an  agreement  to  aid  a 
daughter  in  contesting  her  father's  will 
for  twenty-five  per  cent  of  the  net  pro- 
ceeds of  all  that  might  be  recovered ;  it 
waa  held,  that  the  claimant  was  entitled 
to  twenty-five  per  cent  of  the  balance  after 
deducting  costs,  on  the  basis  of  the  valu- 
ation of  the  property  recovered,  at  the 
end  of  the  litigation.  DougUwfa  Estate, 
39  P.  L.  J.  123. 

(e)  Contracts  of  sole. 

33.  Upon  an  executory  contract  for  the 
sale  of  goods  not  specific,  the  measure  of 
damages  for  a  refusal  to  receive  is  the 
difference  in  the  contract  price  and  the 
market  value  on  the  day  appointed  for 
delivery.  Unexcelled  lire  Works  Co.  v. 
Politee,  130  P.  S.  536. 

34.  Upon  a  refusal  by  defendant  to 
purchase  carbons  under  a  contract  to  buy 
all  its  carbons  of  plaintiff  at  list-price, 
the  damage  for  non-compliance  should  be 
assessed  according  to  the  profits  which 
the  plaintiff  would  have  made  on  the 
carbons  which  defendant  actually  pur- 
chased from  other  parties.  Brush  Elec- 
tric Co.'s  Appeal,  11  Atlan.  654. 

35.  In  a  suit  by  a  seller  against  buyer 
for  refusal  to  accept  defective  curtain- 
rollers,  where  the  defendant  had  agreed 
that  the  plaintiff  should  replace  them, 
the  measure  of  damages  was  the  contract 
price  less  what  it  would  cost  the  plaintiff 
to  supply  the  parts  which  were  defective. 
Muskegon  Curtain-BoU  Co.  v.  Keystone 
Manufacturing  Co.,  136  P.  S.  132. 

36.  Where  plaintiffs  agreed  to  supply 
the  defendants  with  what  coal  they  would 
require  for  their  mill  for  three  years,  and 
the  defendants  subsequently  introduced 
natural  gas  and  thereafter  used  a  less 
quantity  of  coal  and  purchased  such  coal 
from  another  firm;  it  was  hdd,  that  the 
defendants  were  liable  for  the  coal  neces- 


sary for  consumption  after  the  introduc- 
tion of  the  natural  gas,  but  were  not  liable 
for  the  coal  they  would  have  required 
had  they  not  introduced  gas.  McKeever 
V.  Cannmiaburg  Iron  Co.,  138  P.  S.  184. 

37.  In  a  suit  for  damages  for  refusal 
to  accept  goods  ordered,  the  measure  of 
damages  is  the  difference  between  the 
price  at  which  the  goods  were  to  have 
been  taken  and  the  expense  to  the  plain- 
tiff of  making  them,  or  any  other  damage 
or  expense  caused  to  the  plaintiffs  by 
reason  of  their  refusal  to  take.  OcMagher 
V.  Whitney,  147  P.  S.  184. 

(<l)  Contracts  to  deliver. 

3a  Upon  the  breach  of  a  contract  to 
supply  iron  of  a  certain  character,  the 
measure  of  damages  is  compensation  for 
everything  which  has  been  the  natural 
and  probable  consequence  of  the  breach. 
Philadelphia  &  Reading  Coal  and  Iron  Co. 
V.  Hoffman,  4  Atlan.  848. 

39.  In  a  suit  for  damages  for  a  breach 
of  contract  to  supply  patented  articles  at 
prices  to  be  agreed  upon,  if  no  price  was 
ever  agreed  upon,  the  plaintiff  is  entitled 
to  but  nominal  damages.  Smith  v.  Loag, 
132  P.  S.  301. 

40.  In  an  action  for  the  breach  of  a 
contract  to  supply  the  plaintiff  with  coal 
sufficient  to  keep  its  coke  plant  in  full 
operation  for  a  definite  period,  such  coal 
to  be  converted  into  coke  for  the  defend- 
ant company  at  a  fixed  price  per  ton ;  it 
was  held,  that  the  plaintiff  might  recover 
the  net  profits  which  it  certainly  would 
have  made  had  the  contract  been  per- 
formed. Imperial  Coal  Co.  v.  Port  Royal 
Coal  Co.,  138  P.  S.  45. 

41.  Where  a  vendor  agrees  to  supply 
raw  material  to  a  factory  for  a  year,  and 
after  partially  completing  the  contract 
announces  that  he  will  deliver  no  more 
goods,  the  measure  of  damages  is  the  dif- 
ference between  the  price  agreed  upon  in 
the  contract  and  the  market  price  at  the 
date  of  the  breach.  Arnold  v.  Elabon, 
147  P.  S.  372. 

42.  In  an  action  for  a  failure  to  deliver 
goods,  the  measure  of  damages  is  the  dif- 
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ference  between  the  contract  price  and 
the  real  price  at  which  the  plaintiff  ob- 
tained the  goods  to  fill  the  orders  intended 
to  have  been  filled  by  the  goods,  which 
the  defendant  agreed  to  deliver;  where 
the  plaintiff  admits  that  he  obtained  most 
of  the  goods  from  his  own  firm,  he  may 
be  asked  what  such  goods  cost  him  and 
whether  he  made  or  lost  money  on  them. 
ITieisa  v.  Weiss,  166  P.  S.  9. 

(ff)  Stock  contracts. 

43.  The  measure  of  damages  in  an 
action  for  deceit  in  the  sale  of  stock  is 
the  difference  between  the  real  value  of 
the  stock  at  the  time  of  the  sale  and  the 
fictitious  value  at  which  the  plaintiff  was 
induced  to  purchase.  High  v.  Berret, 
148  P.  S.  261. 

44.  In  an  action  for  breach  of  contract 
to  purchase  stock,  where  there  is  no 
formal  tender  of  the  stock,  the  measure 
of  damages  is  the  difference  between  the 
contract  price  and  the  market  value  of 
the  stock  at  the  time  and  place  of  deliv- 
ery, with  interest;  but  the  value  of  the 
stock  cannot  be  proven  by  testimony 
that  a  certain  person  had  dealt  in  the 
stock  and  had  stated  its  value  to  the  wit- 
ness.    Cmrser  v.  Hale,  149  P.  S.  274. 

45.  Where  a  person  induces  others 
to  subscribe  for  stock  and  guarantees 
that  if  they  do  not  want  it  and  cannot 
pay  their  subscription,  he  will  take  it  off 
their  hands,  he  is  responsible  to  them  for 
whatever  loss  they  sustain  by  reason  of 
his  subsequent  failure  to  comply  with  his 
agreement,  and  the  measure  of  damages 
is  the  difference  between  what  they  were 
obliged  to  pay  for  the  stock  and  what 
they  subsequently  sold  it  for.  Herd  v. 
Thompson,  149  P.  S.  434. 

46.  Where  stock  is  wrongfully  trans- 
ferred under  a  forged  power  of  attorney, 
the  measure  of  damages,  in  an  action 
against  the  company,  is  the  market  price 
of  the  stock  at  the  time  of  the  transfer. 
Pennsylvaaiia  Company  for  Insurance  on 
Lives  &  Chanting  Annuities  v.  Philadel- 
phia, Cfermantown  &  Norristown  R.  B.  Co., 
153  P.  S.  160:  aflarming  s.  o.  11  C.  C.  482. 


47.  Where  the  stock  is  deposited  with 
a  broker  as  collateral  for  purchases,  and 
it  is  pledged  by  the  broker  and  sold  by 
the  pledgees,  the  measure  of  damages  for 
the  conversion  of  the  stock  is  its  market 
value  at  the  date  of  the  conversion. 
Jamison's  Estate,  163  P.  S.  143;  revers- 
ing s.  0.  3  Dist.  Bep.  217. 

(h)  Breach  of  warranty. 

4&  In  an  action  for  a  breach  of  war^ 
ranty  of  a  steam  engine,  the  measure  of 
damages  is  the  difference  between  the 
actual  value  of  the  engine  as  it  was,  at 
the  time  of  the  sale,  and  its  value  if  it 
had  been  as  warranted.  Hirnes  v.  KieM, 
164  P.  S.  190. 

49.  In  an  action  for  a  breach  of  war- 
ranty, it  is  error  for  the  court  to  faU  to 
make  a  distinct  statement  as  to  what 
would  be  the  true  measure  of  damages. 
Himes  v.  Kiehl,  154  P.  S.  190. 

(i)  Contracts  to  sell  and  lease  lands. 

80.  In  an  action  by  a  vendee  for  dam- 
ages  for  the  breach  of  a  contract  to  sell 
land,  where  there  was  no  fraud  or  bad 
faith  in  the  original  contract,  and  no  pos- 
session taken  and  no  purchase  money 
paid  and  no  improvements  made  and 
nothing  changing  the  position  of  the 
vendee,  the  plaintiff  is  only  entitled  to 
nominal  damages.  Bineer  v.  Collins,  156 
P.  S.  342. 

SI.  Upon  the  breach  of  a  parol  contract 
to  lease  lands,  the  measure  of  damages  is 
the  money  paid  or  expense  incurred  on 
the  faith  of  the  contract.  Young  v. 
7%roop,  1  Lack.  Jur.  221. 

92.  In  a  suit  for  refusal  to  accept  an  ore 
lease,  the  measure  of  damages  is  the  dif- 
ference between  the  stipulated  compensa- 
tion for  taking  out  the  ore,  and  the  value 
of  the  ore  in  place  which  the  party  had 
a  right  to  take  out,  but  left  unmined. 
KiUe  V.  Beading  Iron  Works,  141  P.  8. 
440 ;  affirming  s.  c.  47  L.  I.  464. 

53.  Where  the  plaintiff  was  operating 
a  coal  mine  on  the  north  side  of  a  road 
under  a  written  lease  from  the  defendant, 
and  made  a  parol  agreement  with  the 
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defendant  that  if  he,  the  plaintiff,  could 
find  coal  on  the  south  side  of  the  road, 
the  defendant  would  lease  to  him  eight 
or  ten  acres  thereof  for  as  long  as  it 
would  last  at  a  certain  rental,  and  the 
plaintiff  developed  coal  on  the  south  side 
of  the  road  and  opened  and  prepared  a 
pit,  and  the  defendant  then  refused  to 
execute  the  lease;  it  was  hM,  that  the 
parol  contract  was  an  independent  agree- 
ment, upon  the  breach  of  which  the  plain- 
tiff was  entitled  to  recover  damages  to 
the  value  of  his  work  done,  and  that  the 
case  was  unaffected  by  the  statute  of 
frauds  and  no  change  of  the  written  con- 
tract by  parol  was  involved.  HeUman  v. 
Weinman,  139  P.  S.  143. 

54.  Where  an  oil  lease  restricted  the 
operations  of  the  lessee  to  certain  speci- 
fied sites  and  the  lessor  and  those  acting 
xmder  him  drilled  on  the  leasehold,  out- 
side the  sites  designated;  it  was  held^ 
that  the  first  lessee  had  a  remedy  at  law 
against  the  lessor  to  recover  damages 
actually  sustained,  which  damages  were 
to  be  measured  by  the  difference  in  value 
of  the  plaintiff's  leasehold  before  and 
after  the  injury  was  committed.  Duffield 
V.  Roaenzweig,  144  P.  S.  520;  s.  c.  160 
P.  S.  543. 

55.  Where  the  plaintiff  conveyed  a 
town  lot  adjoining  other  lands  belong- 
ing to  him,  to  the  defendant  without 
"the  right  to  drill  or  mine  for  petro- 
leum, carbon  oil  or  natural  gas,  which 
right  is  not  intended  to  be  conveyed 
but  is  forbidden  to  both  parties  hereto  " 
and  the  grantee  afterwards  drilled  a 
producing  well ;  it  was  fidd,  that  the 
plaintiff  was  entitled  to  an  injunction 
restraining  operations  for  oil  on  the 
lot  conveyed,  but  he  was  not  entitled 
to  an  account  as  for  damages  measured 
by  the  amount  of  oil  obtained  by  the 
defendant  in  his  operations.  Acheson  v. 
Stevenson,  146  P.  S.  228. 

56.  Where  an  oil  and  gas  lease  with 
no  clause  authorizing  an  assignment  gave 
the  lessee  an  option  as  to  an  adjoining 
tract  on  terms  equal  to  the  best  terms 
offered  by  any  other  person,  and    the 


lease  was  subsequently  assigned  by  the 
lessee,  who  made  a  new  agreement  with 
the  lessor  with  the  provision  that  the 
original  lease  should  remain  in  full 
force  in  all  particulars  "in  which  the 
same  is  not  hereby  modified";  it  was 
Tield,  that  the  assignment  carried  with 
it  the  option  and  the  assignee  was  en- 
titled to  the  new  lease  on  the  best  bona 
Jide  offer  made.  And  where  the  lessor 
had  fraudulently  informed  the  assignee 
that  he  had  been  offered  twenty  thou- 
sand dollars  for  the  lease,  and  relying 
upon  such  representation  the  assignee 
had  paid  that  sum,  although  the  best 
offer  was  much  less;  it  was  held,  in  an 
action  of  deceit  that  a  proper  measure 
of  damages  recoverable  was  the  differ- 
ence between  the  amount  paid  by  the 
second  lessee  and  the  best  offer  actually 
received  by  the  lessor.  Ouffey  v.  Clever, 
146  P.  S.  648. 

(I)  Actions  ez  delicto. 

(1)  Ciimiaal  conTenation. 

57.  In  an  action  for  criminal  conver- 
sation, it  is  not  improper  to  charge  that 
the  jury  in  assessing  damages  may  take 
into  consideration  the  social  relations  of 
the  parties,  the  apparent  affection  which 
existed  between  husband  and  wife  and 
the  actual  misconduct  of  the  seducer; 
in  such  a  case  the  husband  is  entitled 
to  punitive  damages  and  evidence  is 
admissible  that  the  seducer  is  a  rich 
man,  and  it  is  not  improper  for  the 
court  to  charge  that  there  is  a  very 
great  difference  in  a  penalty  as  between 
a  rich  man  and  a  poor  man.  Matlieis  v. 
Mazet,  164  P.  S.  680. 

(2)  Xalldoas  piMecotioii. 

5a  The  plaintiff  in  malicious  prosecu- 
tion is  entitled  to  recover  for  the  actual 
loss  of  his  liberty ;  for  the  injury  to  his 
reputation;  for  the  physical  and  mental 
suffering  to  which  he  was  subjected ;  for 
the  loss  of  his  time  and  for  all  costs  and 
expenses  to  which  he  has  been   neces- 
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sarily  subjected.    Miller  v.  Haimmet^  141 
P.  S.  196. 
See  Mamcious  Pbosectjtion. 

(3)  Hoisaoca. 

59.  Where  a  party  is  engaged  in  manu- 
factoring  coke  from  coal  not  mined  by 
himself,  but  purchased  at  mines  of  other 
persons,  remote  from  the  land  on  which 
the  manufacturing  is  done,  he  will  be 
AeM  to  be  liable  in  damages  for  a  sub- 
stantial injury  to  the  crops  and  soil  of 
an  adjoining  farm,  caused  by  the  smoke 
and  vapors  emitted  from  his  ovens  as  a 
necessary  incident  of  their  operation ;  the 
measure  of  damages  in  such  a  case  is  the 
actual  loss  of  crops  and  for  any  perma- 
nent impairment  of  productiveness  of  the 
soil,  the  extent  of  the  loss  resulting  there- 
from in  the  value  of  the  farm.  RM)  v. 
Carnegie,  145  P.  S.  324. 

60.  A  person  engaged  in  the  manufact- 
ure of  coke  from  coal  slack  not  mined 
on  the  land  which  is  the  seat  of  such 
manufactory,  is  responsible  to  a  lower 
riparian  proprietor  for  the  pollution  of  a 
stream  as  an  incident  of  the  washing  of 
the  slack  in  preparation  for  its  use  in 
making  coke  therefrom.  Wbere  it  ap- 
peared that  the  deposit  was  begun  seven- 
teen years  before  suit ;  it  was  Ae2d,  on 
the  question  of  damages,  that  the  ques- 
tion was,  as  to  what  extent  had  the  de- 
fendants made  the  condition  of  the 
stream  worse  within  six  years.  In  such 
a  case  the  measure  of  damages  is  the  cost 
of  remedying  the  injury  unless  that 
equab  or  exceeds  the  value  of  the 
thing  injvired,  when  such  value  becomes 
the  measure.  Lemiz  v.  Carnegie,  145  P. 
S.  612.  See  Bobb  v.  Carnegie,  146  P.  S. 
324. 

See  Nuisance. 

(4)  Peiaanal  lajoxiM  and  death. 

61.  In  trial  for  assault,  expenses  for 
medical  aid,  nursing  and  loss  of  earnings, 
the  natural  results  of  the  injury,  may  be 
recovered  as  damages.  Hawes  v.  CRielly, 
126  P.  S.  440. 

€2.   In  an  action  for  personal  injury 


the  plaintiff  may  recover  for  bodily  pain 
or  suffering  he  may  have  experienced 
or  is  likely  to  experience  in  the  future; 
for  any  pecuniary  loss  that  he  has  sus- 
tained or  may  sustain;  and  for  the 
difference  in  his  capacity  to  earn  money. 
Schneider  v.  Pennsylvania  Co.,  2  Cent. 
74. 

63.  If ,  in  an  action  for  negligence,  the 
idea  of  compensation  be  fairly  brought  to 
the  attention  of  the  jury,  the  judgment 
will  not  be  reversed  because  the  judge 
charged  the  jury  that  they  might  con- 
sider the  pain  and  suffering  which  the 
plaintiff  "  has  undergone  and  may  undergo 
in  the  future."  Lake  Shore  &  M.  8. 
Railway  Co.  v.  Frantz,  127  P.  S.  297. 

64.  In  a  suit  for  personal  injuries 
the  plaintiff  may  claim  damages  for 
"pains  in  the  head"  if  of  a  permanent 
nature.  WiUon  v.  Pennsylvania  BaUroad 
Co.,  132  P.  S.  27. 

65.  It  is  not  contributory  negligence 
in  a  woman  advanced  in  pregnancy  to 
ride  in  a  street  car;  if  injured  by  the 
negligence  of  the  company  she  is  entitled 
to  recover  damages  for  miscarriage,  a  long 
illness  and  permanent  injuries,  caused 
thereby.  Beading  City  Pass.  Railway  Co. 
V.  Eckert,  2  Cent.  791. 

66.  In  an  action  for  personal  injuries, 
it  is  not  error  to  charge  the  jury,  that 
if  the  injury  was  the  remote  cause  of 
the  injured  person's  last  sickness  and 
death,  a  recovery  might  be  had  for  the 
pain  suffered  in  that  sickness ;  but  it 
is  error  to  so  instruct  the  jury  as  to 
suggest  the  price  in  money  sufficient 
to  induce  a  person  to  undergo  voluntarily 
the  pain  and  suffering  complained  of, 
as  a  measure  of  the  compensation  for 
having  been  subjected  to  it.  Baker  v. 
Penmylvania  Co.,  142  P.  S.  503. 

67.  Mere  fright  occasioned  by  a  rail- 
road accident  but  not  resulting  from  or 
accompanied  by  physical  injury  to  the 
person,  will  not  sustain  an  action  for 
negligence.  Evring  v.  Pitt^urgh,  C.  C.  & 
St.  L.  R.  R.  Co.,  147  P.  S.  40. 

68.  One  who  is  injured  by  the  defend- 
ant's negligence  is  entitled   to  recover 
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such  an  amount  as  will  compensate  him 
for  his  pain  and  suffering,  or  any  money 
that  he  has  expended  by  reason  of  the 
injury,  for  any  loss  of  wages  that  he  has 
been  unable  to  earn  by  reason  of  the 
accident,  and,  where  it  is  a  permanent 
injury,  for  the  loss  of  earning  power  for 
the  balance  of  the  time  that  the  injury 
will  prevent  his  working.  Owens  v. 
People's  Pass.  By.  Co.,  156  P.  S.  334. 

69.  Where  pain  and  deformity  are  the 
subjects  of  compensation,  in  an  action 
for  negligence,  the  question  of  damages 
should  be  left  exclusively  to  the  jury. 
The  court  refused  to  interfere  with  a 
verdict  for  twenty  thousand  dollars. 
Orbann  v.  Philadelphia  Traction  Co.,  7  C. 
C.  39 ;  s.  c.  46  L.  I.  280.  See  Specht  v. 
Pennsylvania  Railroad  Co.,  7  C.  C.  54; 
8.  0.  24  W.  N".  C.  317. 

70.  In  an  action  by  the  wife  in  her 
own  name  for  personal  injuries,  where 
she  was  living  with  her  husband  doing 
the  work  of  the  family,  she  cannot  re- 
cover damages  for  diminution  of  her 
earning  power;  such  damages  must  be 
recovered  in  a  suit  by  the  husband,  as  he 
is  still  entitled  to  her  services,  notwith- 
standing the  act  of  3  June  1887.  Carr  v. 
Easton,  7  C.  C.  404 ;  s.  c.  142  P.  S.  139. 

71.  Where  the  wife  is  injured  by  the 
negligence  of  another,  the  husband  is  en- 
titled to  recover  for  the  medical  attend- 
ance upon  his  wife  during  her  illness  and 
for  the  loss  of  her  services  while  unable 
to  attend  to  her  domestic  duties.  Henry 
V.  Klopfer,  147  P.  S.  178. 

72.  Where  a  passenger  is  improperly 
compelled  to  leave  a  railroad  train,  the 
measure  of  damages  is  the  annoyance  and 
inconvenience  done  to  her,  the  extra 
amount  of  fare  she  was  compelled  to  pay, 
and  anything  growing  out  of  the  occurs 
rence,  shock,  pain  or  mental  suffering. 
Baltimore  &  Ohio  Railroad  Co.  v.  Ba/mr 
brey,  16  Atlan.  67. 

73.  Where  it  appeared  that  the  plain- 
tiff had  dropped  his  fare  in  the  box  in 
obedience  to  the  posted  rule  of  the  com- 
pany, and  that  he  had  no  knowledge  of 
private  directions  given  to  the  drivers  to 


go  through  the  cars  when  crowded  and 
collect  fares ;  it  was  held,  that  the  com- 
pany was  liable  for  the  ejection  of  the 
plaintiff  for  nonpayment  of  fare,  and  that 
the  plaintiff  was  entitled  to  recover  for 
the  injury  to  his  feelings  and  the  humil- 
iation inflicted  upon  him.  P&rry  v.  Pitts- 
burgh Uni<m  Pass.  Ry.  Co.,  153  P.  S.  236. 

74.  In  an  action  for  false  imprison- 
ment as  for  trespass,  in  improperly  eject- 
ing a  passenger,  by  the  employees  of  a 
railroad  company,  the  damages  include, 
in  addition  to  actual  expenses  incurred, 
compensation  for  loss  of  time,  interrup- 
tion of  business,  bodily  or  mental  suffer- 
ing, humiliation  and  injury  to  feelings. 
Duggan  v.  Baltimore  &  Ohio  R.  R.  Co., 
159  P.  S.  248. 

75.  Where  a  passenger  is  illegally 
ejected  from  a  street  car,  his  damages 
are  not  limited  to  an  amount  sufiScient  to 
compensate  him  for  his  trouble,  inconven- 
ience and  expense,  but  he  is  entitled  to 
substantial  damages.  Laird  v.  PUtsburgh 
Traction  Co.,  166  P.  S.  4. 

76.  In  a  suit  by  a  father  for  the  death 
of  his  son,  the  fact  that  the  child  did  not 
receive  proper  care  and  treatment  will 
not  defeat  recovery  but  might  reduce  the 
damages.  Bradford  v.  Batons,  126  P.  S. 
622. 

77.  In  a  suit  by  parents  for  the  death 
of  a  boy  fourteen  years  of  age,  a  verdict 
for  twelve  hundred  and  fifty  dollars  was 
held  not  to  be  excessive  damages.  Penn- 
sylvania Coal  Co.  V.  Nee,  13  Atlan.  841. 

7a  In  a  suit  by  a  widow  for  the  death 
of  her  husband,  the  defendant,  on  the 
question  of  damages,  may  prove  that  de- 
cedent said  he  was  tired  of  life,  that  he 
did  not  want  to  live,  that  his  life  had 
been  a  failure  and  his  family  a  failure. 
Disbrow  v.  Nester  Township,  8  Atlan.  912. 

79.  A  husband  is  entitled  to  substan- 
tial damages  for  the  death  of  his  wife ; 
it  is  neither  necessary  nor  proper  that  he 
should  prove  special  damages  as  for  the 
loss  of  an  animal.  Delaware,  Lacka.  & 
W.  Railroad  Co.  v.  Janes,  128  P.  S.  308. 

80.  In  an  action  for  death,  where  there 
is  no  evidence  to  show  the  earning  powers 
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of  the  deceased  or  Ms  habits  of  industry 
and  thrift,  it  is  improper  to  charge  that 
the  jury  might  estimate,  from  his  age, 
health  and  habits,  his  earning  capacity 
and  the  pecuniary  loss  to  the  plaintiff. 
McHugh  V.  SchUmer,  159  P.  S.  480. 

81.  In  estimating  the  damages  in  an 
action  for  negligence,  the  jury  may  take 
into  consideration  that  the  plaintiff  had 
Bright's  disease  of  the  kidneys,  in  deter- 
mining plaintiff's  expectancy  of  life  and 
loss  of  earning  power.  Bunting  t.  Hogsett, 
319  P.  S.  363 ;  s.  c.  27  W.  N.  C.  317. 

82.  When  in  an  action  for  negligence 
the  plaintiff  is  disabled  from  engaging  in 
employment,  the  Carlisle  tables  are  not 
proper  as  a  basis  for  the  verdict.  Bummel 
V.  Allegheny  Heating  Co.,  16  Atlau.  78. 

83.  In  an  action  for  negligence  result- 
ing in  death,  where  the  decedent  is  shown 
to  have  been  a  healthy,  strong  man,  and 
his  age,  occupation  and  earning  power 
had  been  made  to  appear,  the  Carlisle 
tables  are  admissible  for  the  consideration 
of  the  jury  in  determining  what  was  the 
actual  expectation  of  life  of  the  deceased. 
Steinbrunner  v.  Pittsburgh  &  Western  By. 
Co.,  146  P.  S.  604;  McCue  v.  Knoaniiae, 
146  P.  S.  580. 

See  Neouoxnob. 

(6)  Replerln. 

84.  In  replevin  for  bark  removed  from 
trees,  the  defendant  having  had  notice  of 
plaintiff's  title,  the  measure  of  damages 
is  the  value  of  the  bark  where  replevined, 
and  not  merely  its  value  on  the  trees. 
PhiUips  V.  Stroup,  1  Mona.  617 ;  8.  o.  17 
Atlan.  220. 

See  Bkflevik. 

(6)  Ripailtui  owners. 

85.  The  right  of  an  upper  riparian 
owner  to  divert  the  water  of  a  stream  for 
manufacturing  or  other  purposes,  is  lim- 
ited, as  between  himself  and  the  lower 
proprietor,  to  so  much  of  the  water  as 
will  not  materially  or  sensibly  diminish  its 
quantity ;  where  such  diversion  materially 
lessens  the  flow  without  actual  damage, 
the  lower  proprietor  is  entitled  to  nomi- 


nal dams^es,  but  he  cannot  recover 
special  damages  on  the  ground  that  it 
interfered  with  the  water-power,  when, 
during  the  period  covered  by  his  action, 
he  had  upon  his  land  no  means  of  apply- 
ing the  water-power  and  made  no  attempt 
to  use  it,  and  gave  to  the  defendant  no 
notice  of  any  purpose  so  to  do ;  in  esti- 
mating the  damages  it  was  inadmissible  to 
prove  the  rental  value  of  an  unoccupied 
mill  site.  Clark  v.  Pennsylvania  B.  B. 
Co.,  146  P.  S.  438.  See  Lentz  v.  Carnegie, 
146  P.  S.  612. 

86.  In  an  action  for  overflowing  plain- 
tiff's land  with  surface  water  from  a  city 
street,  the  measure  of  damages  is  the  loss 
in  value  of  the  property  consequent  upon 
the  injury  to  trees  or  other  property  de- 
stroyed by  the  water,  and  the  deprivation 
of  the  use  of  the  property  during  the  time 
it  was  flooded,  and  if  it  became  necessary 
to  fill  in  the  groimd  to  keep  the  water 
out,  the  cost  of  filling  shoiild  be  taken 
into  consideration.  Weir  v.  Plymouth 
Borough,  148  P.  S.  566. 

87.  A  riparian  owner  on  a  navigable 
river  has  no  right  to  the  water-power,  and 
cannot  recover  for  the  loss  of  such  power 
from  the  obstruction  and  diversion  of  the 
water  by  a  neighboring  owner;  but  he 
can  recover  for  injury  to  his  property 
by  reason  of  the  diversion  of  the  stream 
from  its  natural  channel  in  front  of  his 
land ;  damages  in  such  a  case  would  be  the 
depreciation  in  the  value  of  the  property 
if  the  injury  were  permanent,  or  the  cost 
of  removing  the  obstruction,  whichever 
was  the  lower  amount  Williams  v.  Ful- 
mer,  151  P.  S.  405. 

8a  Where  a  mine  owner  throws  culm 
into  a  stream  where  the  ordinary  current 
will  act  upon  it,  he  will  not  be  relieved 
from  liability  to  a  lower  riparian  owner 
by  the  fact  that  the  descent  of  the  culm 
down  the  stream  was  quickened  by  an 
extraordinary  flood  which  gave  the  first 
impulse  that  lodged  it  on  the  plaintiff's 
land ;  in  such  a  case  the  measure  of  dam- 
ages is  the  cost  of  removing  the  culm, 
and  if  this  is  impracticable,  then  the  dif- 
ference in  the  rental  value  of  the  land 
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caused  by  the  descent  of  the  refuse  upon 
it.  Elder  v.  Lykens  Valley  Coal  Co.,  157 
P.  S.  490. 

89.  An  injury  to  a  subterranean  supply 
of  water  by  the  lawful  acts  of  an  owner 
of  land  on  his  own  property  is  damnum 
absque  injuria  unless  the  stream  is  well 
defined  and  its  existence  known  or  easily 
discernible,  or  unless  the  injury  be  caused 
by  negligence  or  malice.  WiUiama  v. 
Ladew,  161  P.  S.  283. 

See  BiYEBS. 

(7)  Tieapaas. 

90.  In  an  action  for  the  destruction  of 
an  unharvested  crop  of  ice,  compensation 
is  the  measure  of  damages;  that  is,  the 
value  at  the  nearest  market  less  the  cost 
of  getting  it  into  such  market,  but  includ- 
ing, as  a  part  of  the  cost,  the  loss  in 
handling  and  from  shrinkage.  Stauffer 
V.  MiUer  Soap  Co.,  161  P.  S.  330. 

91.  Any  one  who  makes  more  than  a 
temporary  mooring  between  high  and  low 
water  mark  in  a  navigable  river  is  a  mere 
trespasser,  and  if  the  owner  is  thereby 
prevented  from  renting  his  property, 
such  loss  and  rental  value  is  an  essential 
element  of  dam^es.  Wall  v.  Pittsburgh 
Harbor  Co.,  152  P.  S.  427. 

92.  In  an  action  for  injury  to  manu- 
factured articles,  where  the  plaintiff  has 
the  sole  manufacture  and  monopoly  of 
the  article,  the  measure  of  damages  is 
simply  the  expense  of  manufacturing  the 
article.  Thonuis  v.  Sanderson,  3  Lack. 
Jur.  21. 

93.  In  an  action  of  trespass  for  an  un- 
lawful distress  the  value  of  the  goods, 
and  not  the  price  they  sell  for,  is  the 
measure  of  damages.  Easterly  Machine 
Co.  V.  Spencer,  8  Lane.  341. 

94.  Damages  awarded  to  a  tenant 
against  a  landlord  for  an  alleged  illegal 
distress  were  held  to  be  excessive.  Hol- 
land V.  Tovmsend,  136  P.  S.  392 ;  s.  0.  26 
W.  N.  C.  412. 

95.  In  assumpsit  for  goods  of  the 
plaintiff  unlawfully  appropriated  by  the 
defendant,  who  had  been  in  the  habit  of 
purchasing  goods  from  the  plaintiff;   it 


was  held,  that  the  defendant  by  his  wrong- 
doing having  prevented  the  plaintiff  from 
accurately  estimating  the  value  of  the 
goods  taken,  the  highest  value  in  kind 
might  be  charged  against  him,  and  the 
burden  was  upon  him  to  show  what  it 
was  that  he  actually  took.  McCoim  v. 
Quigley,  147  P.  S.  307. 

96.  In  trespass  for  a  wrongful  levy  on 
a  wife's  goods  the  jury  may  go  beyond 
actual  damages,  if  the  evidence  shows  a 
wanton  invasion  of  plaintiff's  rights,  or 
circumstances  of  aggravation.    McDeviU 

"v.  FtoZ,  11  Atlan.  466. 

97.  In  a  suit  against  a  sheriff  for  sell- 
ing a  wife's  goods  under  execution  ag^nst 
her  husband,  if  the  goods  were  bought  in 
for  her,  she  can  recover  only  the  amount 
paid ;  if  not  so  bought  in,  she  is  entitled 
to  their  value.  Sogers  v.  McDotoeU,  134 
P.  S.  424. 

9&  Under  an  execution  issued  by  a 
father  against  his  son,  the  property  was 
purchased  by  the  father,  and  two  days 
afterwards  it  was  again  levied  on  and 
sold  at  the  suit  of  another  creditor  and 
again  purchased  by  the  father;  in  an 
action  by  the  father  against  the  sheriff 
and  the  second  execution  creditor,  a  suffi- 
ciently proper  measure  of  dam^es  was 
the  amount  of  money  the  father  was 
obliged  to  pay  for  the  property  at  the 
second  sheriff's  sale.  Kline  v.  McCand- 
less,  139  P.  S.  223. 

99.  Where  the  defendant  under  a 
judgment,  which  was  a  lien  only  on 
plaintiff's  land  as  terre  tenant,  levied 
upon  other  property  of  the  plaintiff,  and 
the  plaintiff,  in  ignorance  of  his  rights, 
claimed  the  benefit  of  the  exemption  law, 
and  goods  to  the  value  of  three  himdred 
dollars  were  set  apart  for  him  and  the 
remainder  were  sold  by  the  sheriff,  and 
the  plaintiff  bid  or  induced  his  friends  to 
buy  in  other  articles  at  the  sale ;  it  was 
?idd,  that  there  was  nothing  in  the  plain- 
tiffs conduct  to  estop  him  from  recovering 
the  value  of  the  goods  in  an  action  of 
trespass  for  the  wrongful  levy;  and  it 
was  further  hMd,  that  the  measure  of 
damages    as  to  such    articles    as   were 
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bought  bj  the  plaintiff,  was  not  their 
Tslne  but  the  loss  he  sustained  in  buying 
tliem.    Sensinger  v.  Boyer,  153  P.  S.  628. 

100.  Where  a  railroad  company  con- 
structed a  bridge  materially  interfering 
with  the  landing  of  boats,  it  was  hdd,  in 
an  action  by  the  owner  of  a  ferry,  holding 
a  leasehold  in  the  landing,  the  measure  of 
damages  was  the  difference  between  the 
value  of  the  leasehold  for  the  purposes  to 
which  it  was  applied,  until  the  end  of  the 
teno,  tuid  its  value  for  the  same  term  as 
affected  by  the  construction  of  the  rail- 
road. Jones  V.  Pittsburgh  &  Lake  Erie 
BaOroad  Co.,  10  Cent.  413.  See  Pitts- 
hmjk  A  Lake  Erie  Railroad  Co.  v.  Jones, 
111  P.  S.  204. 

HO.  If  one  tenant  in  common  in  ex- 
elosire  possession  operate  a  slate  quarry 
opened  and  developed,  the  measure  of  the 
damages  of  his  co-tenant  under  the  act  of 
25  April  1850,  sec.  24  (Brightly's  Purdon 
57),  is  the  fair  market  value  of  the  slate 
in  place,  the  royalty  or  slate-leave  to  be 
obtained  for  the  privilege  of  removal. 
Mma's  Appeal,  128  P.  S.  24 

102.  In  trespass  for  injury  to  land,  it 
is  the  duty  of  the  court  to  lay  down  a 
nile  by  wtdch  the  jury  may  ascertain  the 
damages  in  an  intelligent  manner;  as 
wilfulness  affects  the  measure  of  damages 
and  not  the  right  thereto,  it  is  mislead- 
ing to  charge  that  if  the  trespass  was 
wilful,  the  plaintiff  should  have  damages. 
Skpheiuon  v.  Brown,  147  P.  S.  300. 

103.  Where  a  defendant  by  an  excava- 
tion without  negligence,  on  his  own  land, 
eauses  the  land  of  the  plaintiff  to  fall 
away,  the  measure  of  damages  is  the 
amount  of  the  injury  actually  done  and 
not  the  diminution  in  value  of  the  lot  of 
the  plaintiff  by  reason  of  the  act  of  the 
defendant.  McOettigan  v.  Potts,  149  P. 
8. 155;  reversing  s.  c.  7  Montg.  186. 

10*.  In  trespass  for  tearing  down  a 
fence,  the  declarations  of  the  defendant, 
after  bemg  remonstrated  with,  that  he  was 
detennmed  to  tear  down  the  fence,  are 
admissible  to  show  malice  and  ill-will  and 
for  the  purpose  of  enhancing  the  damages, 
r  v.  Erdman,  150  P.  S.  427. 


105.  Where  the  evidence  established 
that  the  defendant  tore  down  the  plain- 
tiff's fence  with  a  strong  hand  after  being 
remonstrated  with ;  it  was  hdd,  that  loose 
conversation  between  defendant  and  plain- 
tiff's predecessor  in  title  to  the  effect 
that  the  fence  was  to  be  removed  to  a 
compromise  line  was  inadmissible  in 
mitigation  of  damages.  Kennedy  v.  Erd- 
man, 150  P.  S.  427. 

106.  Wliere  a  witness  estimated  the 
damages  to  a  life  estate  at  a  sum  fifteen 
times  greater  than  the  entire  value  of  the 
property ;  it  was  hdd  to  be  error  for  the 
court  not  to  caution  the  jury  as  to  the 
worthlessness  of  the  testimony.  Herbert 
V.  Bainey,  162  P.  S.  525. 

107.  Measure  of  damages  where  a 
neighboring  lot  has  been  damaged  by 
the  improper  construction  or  repair  of  a 
sewer.     Ward  v.  Gardner,  2  Atlan.  867. 

lOa  In  an  action  for  damages  for  in- 
juries caused  to  a  city  lot  by  the  mainten- 
ance of  a  sewer  mouth  upon  it,  the  meas- 
ure of  damages  is  the  injury  to  the  rental 
value  of  the  lot,  and  evidence  is  not  ad- 
missible as  to  what  would  be  the  rental 
value  after  the  erection  of  a  wharf,  or 
what  would  be  its  rental  value  upon  an 
improvement  lease.  Harris  v.  Philadel- 
phia, 155  P.  S.  76. 

109.  In  an  action  for  injuries  from 
water  flowing  from  a  public  highway,  the 
measure  of  damages  is  the  cost  of  remedy- 
ing the  injuries,  unless  that  equals  or  ex- 
ceeds the  value  of  the  thing  injured,  when 
such  value  becomes  the  measure.  Eshle- 
man  v.  Martic  Township,  162  P.  S.  68. 

110.  Where  plaintiff's  house  was  situ- 
ate on  the  lower  side  of  a  street  which 
was  cut  out  of  a  hillside,  and  he  built  a 
retaining  wall  along  the  lower  line  of  the 
street  to  protect  the  house  and  lot,  and 
defendant  deposited  a  large  amoimt  of 
earth  upon  the  street  in  such  a  way  that 
the  water  was  stopped  from  flowing  along 
the  street  and  soaked  down  through  the 
earth,  loosening  the  hillside,  so  that  its 
downward  pressure  injured  the  plaintiff's 
wall  and  house;  it  was  held,  that  the 
plaintiff  was  entitled  to  recover  and  that 
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the  measure  of  damages  was  the  cost  of 
remedying  the  injury  unless  such  cost 
exceeded  the  value  of  the  property  in- 
jured, when  such  value  became  the  meas- 
ure. Lucot  V.  Bodgera,  169  P.  S.  68. 
See  Tbespass. 

(8)  Tiorer. 

111.  As  to  the  measure  of  damages  in 
trover  for  cutting  trees  by  mistake,  see 
note  to  Beede  v.  Lamprey,  16  Atlan.  136. 

See  Teovbb. 


VI.  Liquidated  damages. 

112.  A  sum,  though  expressed  in  a 
bond  as  stipulated  damages,  if  uncon- 
scionable, and  the  real  damages  can  be 
easily  and  accurately  assessed,  will  be 
treated  as  a  penalty  merely.  ClemeiUa 
V.  Schuylkill  Biver  E.  S.  Railroad  Co., 
132  P.  S.  446;  s.  c.  26  W.  K  C.  383. 

113.  In  an  action  for  rent  on  a  lease 
providing  for  a  penalty,  in  default  of 
payment,  the  lessor  may  sue  for  the 
rent  actually  due,  if  more  or  less  than  the 
penalty.     Wagle  v.  Bartley,  11  Atlan.  223. 

114.  In  covenant  on  a  bond  in  the 
penal  sum  of  three  hundred  dollars  that 
the  defendants  would  not  engage  in  the 
passenger,  mail  or  express  business,  it 
was  held,  that  a  penalty  was  contem- 
plated rather  than  stipulated  damages, 
and  that  the  plaintiff  could  recover  the 
actual  damages  sustained.  Moore  v.  CoU, 
127  P.  S.  289. 

115.  Where  the  defendant  sold  to  the 
plaintiffs  a  general  country  store  for 
about  six  thousand  dollars  and  stipu- 
lated that  he  would  not  carry  on  the 
same  kind  of  business  within  a  radius 
of  two  miles  under  a  penalty  of  one 
thousand  dollars  to  be  paid  as  liqui- 
dated dam^es;  it  was  field,  that  the 
amount  was  not  unconscionable  and  an 
offer  of  the  defendant  to  show  that  no 
dam^^es  had,  in  fact,  been  sustained 
was  inadmissible.  Kdao  v.  Beid,  146 
P.  S.  606. 

116.  Where  a  municipal  contract  con- 
tains a  stipulation  for  the  payment  by 


contractors  of  fifty  dollars  for  each  day 
they  are  in  default,  such  a  stipulation 
will  be  considered  on  a  breach  of  the 
contract,  as  liquidated  damages,  when- 
ever the  damages  are  imcertain  and 
incapable  of  being  ascertained  by  any 
satisfactory  rule.  Malone  v.  PhUadd- 
phia,  147  P.  S.  416. 

117.  Whether  a  sum  named  is  liqui- 
dated damages  or  a  penalty  is  controlled 
by  the  intent  of  the  parties  and  the 
special  circumstances  of  the  case ;  where 
a  lump  sum  is  named,  the  presumption 
is  that  it  is  a  penalty  rather  than  liqui- 
dated dams^es.  Keek  v.  BUsber,  148  P. 
S.  645. 

lia  Where  A  agreed  to  exchange  his 
farm  for  B's  sixteen  houses  and  the  latter 
agreed  to  finish  the  houses  according  to  a 
sample  before  the  time  fixed  for  the  ex- 
change, and  it  was  further  provided,  "  and 
for  the  true  performance  of  all  and  every 
of  the  covenants  and  agreements  afore- 
said, each  of  the  said  parties  bindeth 
himself  unto  the  other  in  the  just  sum  of 
two  thousand  dollars  as  liquidated  dam- 
ages" ;  it  was  heJd,  that  the  sum  named 
could  not  be  regarded  as  liquidated  dam- 
ages, but  as  a  penally.  Ross  v.  Bemaiy, 
8  Montg.  22. 

119.  Where  the  defendant,  a  physician, 
sold  his  practice  to  another  physician 
and  verbally  stipulated  that  at  the  end  of 
a  certain  time  he  would  cease  practising 
and  the  vendee  sold  the  practice  to  the 
plaintiff,  who  was  also  a  physician,  and 
the  defendant  again  began  to  practise  and 
the  defendant  and  plaintiff  entered  into 
an  agreement  in  writing,  whereby,  in  con- 
sideration of  two  hundred  dollars,  the 
defendant  agreed  that  he  would  not  prac- 
tise in  the  locality  for  a  period  of  ten 
years,  that  he  would  use  his  influence  in 
favor  of  plaintiff,  that  he  would  not 
manufacture  or  put  on  sale  any  medical 
preparation  during  the  ten  years  and  for 
the  true  performance  of  the  covenants  he 
bound  himself  in  the  penal  sum  of  four 
hundred  dollars,  and  before  the  expira- 
tion of  the  ten  years  the  defendant  re- 
sxuned-  his  practice ;  it  was  Jield,  that  the 
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penal  stun  was  a  penalty  and  not  liqui- 
dated damages,  that  it  was  not  intended 
that  defendant  should  have  the  privilege 
of  practice  on  the  payment  of  four  hun- 
dred dollars  and  that  plaintiff  was  en- 
titled to  an  injunction  for  the  specific 
performance  of  the  contract.  WUkinaon 
T.  CoUey,  164  P.  S.  36 ;  reversing  a.  o.  6 
Kulp  401. 

Vn.  Double  and  treble  damages. 

120.  In  trespass  for  treble  damages  for 
cutting  timber  under  the  act  of  29  March 
1824  (Brightly's  Purdon  2006),  a  deed 
from  executors  de  son  tort  consented  to  by 
heirs,  followed  by  payment  and  entry, 
is  sufficient  evidence  of  plaintifTs  title. 
Keizer  v.  Beemer,  13  Atlan.  909. 

121.  In  an  action  under  the  act  of  29 
March  1824  (Brightly's  Purdon  2006)  if 
the  record  shows  that  the  jury  gave 
single  damages  only,  the  court  may  double 
them.    KuJp  v.  Bird,  8  Atlan.  618. 

122.  In  trespass  under  the  act  of  29 
March  1824  (Brightly's  Purdon  2006) 
for  double  or  treble  damages  for  cutting 
timber,  the  jury  cannot  award  interest  in 
addition  to  the  penalty.  McCloakey  v. 
Powdl,  138  P.  S.  383;  affirming  s.  o.  8 
C.  C.  22. 

133.  The  act  of  4  May  1869  (Bright- 
ly's Pardon  2082),  though  it  gives  a 
tenant  in  common  the  same  remedy 
against  his  co-tenant  as  against  a  stranger, 
does  not  authorize  in  his  favor  the  penalty 
of  double  or  treble  damages  provided  by 
the  act  of  29  March  1824  (Brightly's  Pur- 
don 2006).  Bush  V.  GariMe,  127  P.  S. 
43. 

124.  A  defendant  having  a  right  under 
contract  to  cut  and  remove  trees  of  a 
specified  size,  is  not  liable  in  treble  dam- 
ages under  the  act  of  29  March  1824 
(Brightly's  Purdon  2006),  for  cutting  and 
removing  other  trees  he  was  not  au- 
thorized to  take.  Shiffer  v.  Broadhead, 
134  P.  S.  639;  s.  c.  126  Ibid.  260. 

125.  Under  the  act  29  March  1824 
(Brightly's  Purdon  2006),  in  order  to  hold 
a  defendant  liable  for  treble  damages  for 


cutting  timber,  it  is  not  necessary  to 
prove  that  he  was  actually  seen  in  the 
act ;  it  is  sufficient  if  he  authorized  and 
ratified  the  trespass.  Whitney  v.  Backus, 
149  P.  S.  29. 

126.  The  owner  of  an  equitable  title 
may  maintain  an  action  of  trespass,  and 
recover  from  a  mere  intruder,  treble  dam- 
ages for  cutting  down  timber  trees.  Wai- 
tm  V.  PoUock,  12  C.  C.  216. 

See  Tbbspass. 

DEATH. 

See  PuEsirMPTioN,  VI.:  SuEETr. 

1.  Death  does  not  revoke  the  rule  of 
reference  in  compulsory  arbitration,  but 
tiie  arbitrators,  on  the  death  of  the  plain- 
tiff, cannot  make  a  valid  award  in  his 
favor,  until  the  proper  parties  are  substi- 
tuted. Meehan  v.  Karolin,  1  Lack.  Jur. 
306. 

2.  The  estate  of  a  man  presumed  to  be 
dead  after  seven  years'  absence,  should 
not  be  distributed  without  an  administra- 
tion.    Wisler'a  Estate,  6  Montg.  169. 

3.  A  presumption  of  death  arises  after 
the  lapse  of  seven  years  from  the  time  a 
person  was  last  heard  from  or  known  to 
be  alive ;  where  a  person  was  last  heard 
from  on  Feb.  17th,  1883;  it  was  held, 
that  he  would  be  presumed  to  have  been 
dead  on  Feb.  18th,  1890.  Bhodes's  Estate, 
10  C.  C.  386. 

See  Pbesumptiok. 


DEBT. 

1.  Debt  lies  on  a  policy  of  fire  insur- 
ance, though  it  contains  an  option  to  re- 
build or  replace  the  building  within  a 
certain  time.  Heffron  v.  Eittanning  In- 
surance Co.,  132  P.  S.  680 ;  afftrming  s.  c. 
1  Lack.  Jut.  235. 

2.  The  acceptance  of  a  devise  coupled 
with  a  direction  to  pay  a  certain  sum  to 
a  third  party,  creates  a  personal  liability 
which  the  latter  may  enforce  by  an  action 
of  debt.-  Headiey  v.  Senner,  129  P.  S.  642. 
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DEBTOR  AND  CREDITOR. 

See  Contract  :  Equity,  XXIII. :  Legacy, 
VI. :  Mebgeb,  II. :   Set-off  :    Subbo- 

GATION. 

I.  Joint  debtors. 

II.  Discharge  of  debts. 

III.  Payment. 

rv^.  Application  of  payments. 

Y.  Accord  and  satisfaction. 

VI.  Collateral  securities. 

VII.  Compositions  with  creditors. 

I.  Joint  debtors. 

1.  Separate  actions  cannot  be  main- 
tained against  parties  to  a  joint  contract. 
Boner  v.  Luhman,  6  Knlp  97. 

a.  A  joint  action  does  not  lie  against 
the  lessee  in  an  oil  lease  and  his  assignee 
to  recover  monthly  payments  alleged  to 
have  become  due  because  of  the  non^iom- 
pletion  of  a  well.  Glasgow  v.  Orifflth,  39 
P.  L.  J.  181. 

3.  The  onus  is  upon  a  joint  debtor  to 
show  that  a  separate  note  was  taken  in 
satisfaction  of  the  joint  debt.  Kimberly'a 
Appeal,  7  Atlan.  76. 

4.  Where  the  owners  of  the  surface  de- 
clared in  tort  against  the  lessor  and  lessee 
of  a  coal  mine  for  a  joint  act  in  unlaw- 
fully and  negligently  removing  the  coal 
without  leaving  sufficient  surface  support, 
and  the  evidence  showed  that  the  coal 
mine  had  been  demised  to  the  lessee  be- 
fore the  acts  had  been  done,  and  that  the 
acts  which  caused  the  injury  were  done 
by  the  lessee ;  it  was  Jield,  that  the  lessor 
prima  facie  was  not  liable.  HiU  v.  Par- 
dee, 143  P.  S.  98. 

5.  Where  an  injury  to  land  was  the 
consequence  of  independent  acts  of  tres- 
pass on  the  part  of  two  or  more  persons, 
each  act  is  a  distinct  cause  of  action,  and 
they  do  not  together  constitute  a  joint 
trespass;  the  defendants  are  liable  sep- 
arately, and  one  defendant  was  held  not 
to  be  discharged  by  a  prior  quitclaim  and 
release  executed  by  the  plaintiff  to  the 
other  defendant.  OdUagher  v.  Kemmerer, 
144  P.  S.  509. 


6.  Where  the  plaintiff's  house  was  in- 
jured by  an  explosion  caused  by  a  stranger 
negligently  striking  a  match  in  a  cellar 
full  of  gas,  and  the  gas  in  the  cellar  was 
due  to  the  negligence  of  the  gas  company ; 
it  was  held,  that  the  plaintiff  had  his 
remedy  against  either  of  the  wrong-doers, 
or  both,  at  his  election.  Kodach  v.  Phila- 
delphia Co.,  152  P.  S.  366. 

7.  Where  the  directors  of  a  corporation 
are  jointly  liable  for  its  debts,  and  one  of 
them  dies  before  suit  brought,  his  execu- 
tor cannot  be  sued  jointly  with  the  sur- 
vivor, and  if  he  dies  after  suit  brought 
against  all  of  them,  it  is  optional  with 
the  plaintiffs  to  bring  in  his  admixiistrator 
or  to  proceed  against  the  survivors  with- 
out doing  so.  Githers  v.  Clarke,  168  P.  S. 
616. 

a  Under  the  act  2  August  1842 
(Brightly's  Purdon  1094),  judgment  may 
be  entered  against  some  of  the  defend- 
ants for  want  of  a  sufficient  affidavit  of 
defence,  while  a  rule  for  judgment  is  dis- 
charged as  to  other  defendants,  but  the 
liquidation  of  the  judgment  must  be  post- 
poned until  the  final  disposition  of  the 
case.  Campbell  v.  Floyd,  163  P.  S.  84; 
affirming  s.  c.  39  P.  L.  J.  253. 

9.  In  an  action  against  several  persons 
on  a  joint  debt,  judgment  cannot  be  en- 
tered against  certain  of  the  defendants 
for  want  of  a  sufficient  affidavit  of  defence 
unless  judgment  be  also  entered  against 
those  of  the  defendants  who  have  made 
no  defence  whatever.  Robinson  v.  Floyd, 
153  P.  S.  98;  reversing  s.  c.  39  P.  L.  J. 
266. 

10.  Where  goods  were  charged  in  plain- 
tiff's book  of  original  entries  to  two  per- 
sons, an  affidavit  of  defence  that  the 
liability  of  the  defendants  was  joint  and 
not  joint  and  several,  and  that  the  de- 
fendant was  boimd  for  but  one-half,  and 
tendering  payment  of  said  half,  was  held 
to  be  insufficient  Isaacs  v.  Logan,  10 
C.  C.  272. 

11.  In  an  action  against  several  per- 
sons on  a  contract,  the  verdict  must  be 
against  all  the  defendants  or  none.  Bur- 
gess V.  Sherman,  147  P.  S.  264. 
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12.  Where  two  parties  are  sued  in  as- 
sumpsit and  they  are  not  both  proven 
liable,  there  can  be  no  recovery,  and  a 
compulsory  non-suit  should  be  entered. 
Bemsher  v.  Book,  9  Lane.  268. 

13.  The  release  of  one  of  two  joint  tort 
feasors  is  a  discharge  of  both ;  and  this, 
though  the  mutual  intention  of  the  plain- 
tiff and  the  defendant  released  was  that 
such  release  should  not  affect  the  suit  of 
the  plaintiff  against  the  other  defendant 
Williams  v.  LeBar,  141  P.  S.  149;  s.  c.  2 
Kortham.  274. 

14.  Where  a  building  was  leased  to 
two  tenants  who  were  jointly  and  sever- 
ally liable  for  the  rent,  and  the  lease 
expired  and  the  tenants  held  over  from 
year  to  year ;  it  was  held,  in  an  action 
against  one  of  the  tenants  for  the  whole 
rent,  that  it  .was  competent  for  him  to 
prove  that  the  lessor  had  released  the 
joint  and  several  liability  of  the  tenants 
for  the  rent  of  the  whole  house  and  had 
accepted  in  place  thereof  the  separate 
money  of  each  for  one-half.  Walker  v. 
Githens,  156  P.  S.  17& 

15.  Where  a  purchase  money  mortgage 
is  made  by  two  persons  and  an  assignee 
of  the  mortgage  before  taking  it  inquires 
of  one  of  the  mortgagors  and  is  assured 
that  the  mortgage  is  all  right,  such  mort- 
gagor is  afterwards  estopped  for  denying 
the  validity  of  the  mortgage,  but  such 
estoppel  does  not  operate  as  against  the 
other  mortgagor.  Work  v.  Darby,  13 
C.  C.  269. 

16.  A  release  under  seal  of  one  of  two 
joint  tort  feasors  will  not  discharge  the 
other,  where  such  release  shows  that  no 
satisfaction  was  Intended,  but  that  it  was 
simply  intended  to  discharge  the  releasee 
from  the  action  on  the  ground  that  he 
was  not  liable.  Derosa  v.  Hamilton,  14 
C.  C.  307. 

17.  Where  the  plaintiff  obtained  a 
judgment  against  the  principal  upon  a 
joint  and  several  bond  given  by  a  princi- 
pal and  his  surety,  and  the  plaintiff  issued 
execution  for  less  than  the  amoimt  of  the 
bond  against  the  principal;  it  was  held, 
that  the  issuing  of  such  execution  did  not 


indicate  the  intention  or  have  the  effect 
to  make  the  judgment  a  final  one,  or  to 
indicate  an  intention  to  relieve  the  surety 
who  was  the  only  solvent  defendant. 
Comm'th  v.  McCleary,  1  York  46. 

la  A  bill  in  equity  will  lie  to  enforce 
contribution,  where  one  of  several  joint 
debtors  discharges  the  same  for  the  bene- 
fit of  all.     Gordon  v.  Freed,  4  Montg.  183. 

19.  One  of  two  joint  debtors,  who  seeks 
contribution  from  the  other,  on  accoimt 
of  the  payment  by  him  of  a  judgment 
against  both,  must  appear  with  clean 
hands.  If  he  acted  in  bad  faith  in  the 
conduct  of  the  defence  of  the  original 
suit,  he  cannot  recover.  Flanagan  v. 
Duncan,  133  P.  S.  373 ;  8.  c.  25  W.  N.  C. 
491. 

20.  If  a  promissory  note  shows  on  its 
face  that  one  of  the  makers  signed  as 
"  bail,"  he  is  not  obliged  to  contribute  if 
the  note  be  paid  by  the  maker  who  signed 
as  principal.  Zimmerman  v.  Bridges,  2 
Cent.  572. 

21.  One  of  several  directors  of  an  in- 
surance company  who  has  paid  off  a 
judgment  obtained  against  the  board  for 
the  appropriation  of  the  company's  funds, 
is  not  entitled  to  contribution  from  the 
other  defendants,  and  cannot  enforce  it 
by  means  of  an  assignment  of  the  judg- 
ment to  his  son.  Boyer  v.  Bolender,  129 
P.  S.  324. 

22.  If  two  persons  buy  stock  for  specu- 
lation through  a  banking  firm,  each  fur- 
nishing separate  collaterals,  and  they 
subsequently  agree  that  each  may  dispose 
of  his  share  separately,  the  one  who 
suffers  the  greatest  loss  cannot  make  the 
other  contribute  thereto.  Keller  v.  Swartz, 
137  P.  S.  65 ;  s.  c.  27  W.  K  C.  16  ;  7  Lane. 
371. 

23.  Where  the  attorney  of  an  adminis- 
trator made  a  deposit  of  estate  money  with 
a  private  banker  and  received  a  certificate 
of  deposit  therefor,  payable  in  one  year 
with  interest,  the  transaction  was  held  to 
be  a  loan,  unauthorized  by  law,  for  which 
the  administrator  was  responsible  on  the 
insolvency  of  the  banker ;  and  where  the 
administrator  became  insolvent  and  the 
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attorney,  who  is  also  a  surety  on  the 
administration  bond,  paid  the  amount 
lost ;  it  was  held,  that  the  deposit  having 
been  the  act  of  the  attorney  and  done 
without  the  knowledge  of  his  co-surety, 
the  latter  was  not  liable  to  make  contri- 
bution. Eshleman  v.  Bolenius,  144  P.  S. 
269 ;  reversing  s.  o.  8  Lane.  9. 

24.  Where  the  owner  of  a  second  mort- 
gage has  released  the  timber  on  the  land, 
and  then  taken  an  assignment  of  the 
judgment  on  the  first  mortgage,  he  will 
not  be  permitted  to  issue  an  execution  on 

.  the  judgment  and  sell  both  the  land  and 
the  timber,  and  a  vendee  of  the  timber  is 
not  limited  to  a  proceeding  for  contri- 
bution or  subrogation  under  the  act  22 
April  1856  (Brightly's  Purdon  1095),  nor 
is  the  plaintiff  in  the  execution  entitled  to 
have  a  tender  of  his  whole  debt  as  an 
alternative  to  the  court's  control  of  his  ex- 
ecution.   Pratt  V.  WcUerhouse,  168  P.  S.  46. 

25.  Where  land  is  devised  to  two  sons, 
who  are  charged  with  maintaining  the 
testator's  widow  and  daughters,  and  one 
of  the  sons  has  performed  such  duty,  he 

•  may,  by  bill  in  equity,  compel  the  other 
to  contribute  to  the  expense  thereof 
where  a  question  of  accounts  is  raised 
by  the  pleadings.  ShiUito  v.  SMllito, 
160  P.  S.  167. 

26.  Where  one  of  two  joint  indorsers 
agrees  to  become  such  upon  the  promise 
of  the  other  that  he  will  be  put  to  no 
loss,  and  the  promising  indorser  after- 
wards pays  the  whole  debt,  he  cannot 
hold  the  other  for  contribution;  such  a 
promise  is  not  a  promise  to  answer  for 
the  debt  of  a  third  person  within  the 
statute  of  frauds.  Mickley  v.  Stocksleger, 
10  C.  C.  345. 

n.  Discharge  of  debts. 

27.  A  debtor  in  failing  circumstances 
may  prefer  his  creditors,  by  confession 
of  judgment,  as  he  sees  fit.  In  giving 
several  judgments  to  his  attorney  to  be 
entered  up,  he  may  prefer  his  attorney's 
judgment  to  the  others.  Harrises  Appeal, 
6  Cent.  633. 


2a  If  an  habitual  drunkard  does  work 
after  inquisition  found,  and  receives  pay 
therefor,  his  receipt  is  a  valid  discharge 
of  the  debt.  Black's  Estate,  132  P.  S. 
134;  affirming  s.  c.  46  L.  1. 128. 

29.  An  agreement  to  release  one  of 
two  sureties  from  further  liability  in  con- 
sideration of  the  payment  of  one-half 
the  debt,  cannot  be  enforced;  and  this, 
though  the  creditor  allows  the  statute  of 
limitations  to  bar  an  action  on  the  obliga> 
tion  against  the  other  surety.  Martin  v. 
Frantz,  127  P.  S.  389. 

30.  The  presumption  that  a  note  of 
a  third  party,  taken  for  a  pre-existing 
debt,  merged  the  debt  into  the  note,  may 
be  rebutted  by  showing  the  actual  inten- 
tion of  the  parties  to  have  been  other- 
wise. Van  Haagen's  Soap  Co.'s  Estate, 
141  P.  S.  214;  affirming  s.  c.  8  C.  C.  84. 

31.  Mutual  indebtedness  does  not  ex- 
tinguish the  debts  except  there  be  an 
application  of  each  to  the  other.  Seit- 
zinger  v.  Alspach,  3  Cent  399. 

m.  Payment. 

32.  Where  an  attorney  at  law  was 
employed  to  prosecute  an  appeal  to  the 
supreme  court  and  collect  all  moneys  due 
the  plaintiff,  the  payment  to  such  attor- 
ney was  held  to  be  a  proper  payment 
LeWa  Estate,  3  York  80. 

33.  In  a  suit  on  a  note  under  seal 
brought  within  twenty  years,  the  burden 
of  proving  payment  is  on  the  defendant, 
but  payment  may  be  presiuned  from  the 
fact  that  during  that  time  the  holder  was 
constantly  pressed  for  money,  while  the 
defendant  was  abundantly  able  to  pay. 
Morrison  v.  CoUim,  127  P.  S.  28. 

34.  In  a  suit  on  a  note  under  seal 
nearly  twenty  years  old,  payment  may 
be  established  by  proof  of  a  settlement 
of  open  accounts  between  the  parties 
about  six  years  after  the  date  of  the 
note,  when  a  balance  equal  to  the  amount 
of  the  note  was  found  in  favor  of  the 
maker.    Ibid. 

35.  In  a  contest  between  a  plaintiff 
and  a  defendant  in   a  judgment  as  to 
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whether  certain  payments  were  made  on 
it,  the  burden  pf  proof  is  upon  the  party 
attempting  to  show  such  payments,  and 
where  the  only  evidence  is  that  of  the 
parties  to  the  judgment,  who  contradict 
each  other,  the  credits  cannot  be  allowed. 
Fuhrman  v.  Fuhrman,  2  York  169. 

36.  In  an  action  for  money  deposited 
with  defendant  by  plaintiff's  testator, 
where  the  defendant  proved  that  she 
had  returned  the  money  to  the  plain- 
tiff's testator  and  that  when  she  asked 
for  the  papers  he  said  he  had  torn  them 
up,  and  that  defendant's  husband  then 
drew  a  receipt  which  was  signed  and 
alleged  to  have  been  lost,  but  it  was 
proven  to  have  been  seen  by  one  or  two 
witnesses;  it  was  hdd,  that  the  testi- 
mony was  sufficient  to  sustain  a  verdict 
for  defendant  FuUam  v.  Rose,  160  P.  S. 
47. 

37.  Where  the  plaintiff  acknowledged 
that  he  received  two  hundred  dollars  and 
the  defendant  produced  a  check  endorsed 
by  the  plaintiff  showing  the  payment  of 
one  hundred  and  fifty  dollars;  it  was 
KM,  that  the  question,  whether  the  check 
was  part  of  the  two  hundred  dollars  or 
in  addition  thereto,  was  for  the  jury. 
Brown  v.  Burr,  160  P.  S.  458. 

aa  Where,  after  the  entry  of  a  judg- 
ment, portions  of  the  land  boimd  thereby 
were  demised  for  oil  and  gas  production, 
and  upon  the  issue  of  an  execution  the 
grantees,  under  the  act  22  April  1856 
(Brightly's  Purdon  1095),  applied  for  an 
order  on  the  plaintiff  to  sell  first  the  un- 
aliened  land,  or  otherwise,  on  payment 
of  the  judgment,  to  assign  the  same, 
and  the  petitioners  paid  the  money  into 
court ;  it  was  hdd,  that  independently  of 
the  act  22  April  1856,  the  petitioner  hav- 
ing paid  the  money  into  court  in  compli- 
ance with  an  order  made  at  the  plaintiff's 
instance,  such  payment  was  the  equiva- 
lent of  a  payment  to  the  plaintiff,  and 
it  was  not  error  for  the  court  to  enter 
a  final  order  for  the  assignment  of  the 
judgment  to  the  petitioner.  Porter  v. 
Vanderlm,  146  P.  S.  138.   • 

39.   A  plaintiff  who  puts  in  evidence 


an  affidavit  of  defence  of  defendant  to  a 
former  action  on  the  same  contract  of 
sale,  without  disproving  its  averments,  is 
boimd  by  its  averments,  and  if  it  set 
forth  a  payment  of  the  contract  by  notes, 
his  remedy  is  confined  to  an  action  on  the 
notes  unpaid,  and  a  verdict  should  be 
directed  for  the  defendant.  McCord  v. 
Durant,  134  P.  S.  184. 

40.  Where  payment  is  alleged  in  an 
affidavit  of  defence,  it  should  be  stated 
with  particularity  as  to  time,  amount  and 
manner;  upon  a  claim  for  boarding,  the 
affidavit  should  at  least  state  that  the  full 
amoxmt  of  each  month's  board  was  paid 
at  the  end  of  each  month  where  such  was 
the  fact,  but  in  the  absence  of  such  a  state- 
ment the  court  will  grant  time  for  amend- 
ment.   McGtdre  v.  Coneay,  10  C.  C.  298. 

41.  An  affidavit  of  defence  alleging 
payment  should  state  particularly  the 
time,  amoimt  and  manner  of  payment, 
and  to  whom  the  same  was  made ;  it  is  a 
good  affidavit  which  alleges  a  settlement 
with  the  plaintiff  for  a  certain  sum  and 
a  receipt  to  the  defendant  in  full  satis- 
faction of  all  claims.  Deitrich  v.  Singer 
Manufacturing  Co.,  4  Dist.  Rep.  324. 

42.  The  entry  of  satisfaction  of  record 
on  a  mortgage  destroys  the  mortgage  and 
all  remedies  upon  it  and  it  also  extin- 
guishes the  debt  upon  the  bond  accom- 
panying the  mortgage,  if  the  parties  so 
intend,  and  whether  they  do  so  intend, 
is  a  question  of  fact  to  be  determined  by 
the  jury  xmder  all  the  evidence.  Safe  De- 
posit and  Trust  Co.  v.  Kelly,  169  P.  S.  82. 

43.  Where  a  purchaser  at  sheriff's  sale 
of  a  property  subject  to  a  mortgage  sub- 
sequently paid  off  the  mortgage ;  it  was 
held  to  be  an  extinguishment  of  the 
debt,  and  he  could  not  afterwards  take 
an  assignment  of  it  and  enforce  it 
against  the  mortgagor.  Fleck  v.  Hart- 
man,  8  Montg.  121. 

44.  A  debt  due  from  a  mortgagee  may 
be  set  off  {gainst  the  mortgage  debt,  but 
such  debt  will  not  ipso  facto  pay  the  inter- 
est on  the  mortgage  so  as  to  prevent  a 
default  for  non-payment ;  the  defalcation 
act  does  not  apply  to  a  demand  of  one 
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party  to  that  of  the  other  so  as  to  pro- 
duce either  payment,  satisfaction  or  ex- 
tinguishment. Gumpert  v.  Ell,  7  Kulp 
513. 

45.  The  acceptance  of  a  check  of  a 
third  person,  to  the  creditor's  order,  is,  in 
the  absence  of  an  agreement  to  the  con- 
trary, but  a  conditional  payment.  The 
debtor  is  not  entitled  to  notice  of  dis- 
honor, nor  is  a  return  or  tender  of  the 
check  necessary  before  bringing  suit  for 
the  original  debt.  Holmes  v.  Briggs,  131 
P.  S.  233.    See  s.  c.  118  P.  S.  283. 

46.  One,  who  accepts  in  payment,  an 
order  for  a  suit  of  clothes  cannot  recover 
on  his  original  aiecount  unless  he  prove  a 
personal  notice  of  the  order  to  the  drawee, 
or  that  he  had  left  a  written  notice  at  his 
house.  Cox  V.  Smith,  3  L.  I.,  November 
4, 1846. 

47.  In  a  suit  by  a  receiver  of  a  bank 
the  question  whether  the  notes  sued  on 
were  paid  by  a  check  deposited  by  de- 
fendant was  properly  left  to  the  jury  as 
a  question  of  fact.  Lingenfelter  v.  WU- 
liams,  9  Atlan.  653. 

48.  An  attempted  renewal  of  a  promis- 
sory note  by  giving  a  forged  note  is  not 
such  a  payment  as  will  discharge  the 
liability  of  the  maker.  Second  Nat. 
Bank  v.  Wentzd,  151  P.  S.  142. 

49.  Where  a  note  is  given  for  an  ante- 
cedent debt  and  a  receipt  in  full  is  given, 
the  presxunption  that  the  debt  was  not 
to  be  paid  unless  the  note  was  paid,  is 
opposed  by  the  presumption  of  payment 
raised  by  giving  the  receipt,  and  the 
question  of  payment  is  for  the  jury. 
Walker  v.  Tupper,  152  P.  S.  1. 

50.  Upon  a  sale  of  goods,  the  mere 
taking  of  the  vendee's  note  does  not 
extinguish  the  debt  unless  it  be  spe- 
cially agreed  that  the  note  is  ta.ken 
in  payment  of  the  debt.  Dougherty  v. 
Bash,  167  P.  S.  429. 

31.  Where  a  retail  liquor  license  was 
paid  for  by  a  check  and  the  bank  failed 
the  next  day  before  its  presentation,  it 
was  held  to  be  no  payment  and  the 
court  would  revoke  the  license  on  fail- 
ure of  the  licensee  to  take  up  the  check. 


Comm'th  v.  SfioenheUer,  Public  Ledger, 
22  November  1890. 

52.  The  receipt  at  the  foot  of  the 
deed  is  but  prima  facie  evidence  that 
the  consideration  money  has  been  paid. 
Xander's  Estate,  7  C.  C.  482;  8.  c.  2 
Northam.  93. 

53.  That  a  receipt  is  not  conclusive 
evidence  of  payment,  see  note  to  Kenny 
V.  Kane,  14  Atlan.  696. 

54.  A  receipt  on  the  back  of  an  order, 
together  with  possession  of  the  order,  is 
prima  facie  evidence  of  payment,  and 
where  such  a  receipt  is  contradicted, 
but  by  one  witness,  who  is  not  believed 
by  the  master,  the  supreme  court  will 
not  interfere.  Breidegan  v.  Enterprise 
Savings  Ass'n,  141  P.  S.  112. 

55.  Where  a  creditor  accepted  from 
his  debtor  a  certain  amount  in  cash  and 
the  remainder  in  notes  of  third  parties 
and  gave  a  receipt  for  the  gross  sum 
and  the  creditor  denied  that  he  accepted 
the  notes  as  an  absolute  payment;  it 
was  held,  that  the  receipt  was  some 
evidence  of  the  debtor's  intention  that 
it  was  a  payment,  but  that  it  was  a  very 
feeble  proof  in  support  of  such  con- 
tention. Shepherd  v.  Busch,  154  P.  S. 
149. 

56.  Undue  influence  in  obtaining  a 
receipt  was  hdd  not  to  be  established 
by  evidence  that  the  person  who  re- 
ceived it  was  the  son-in-law  of  the 
other  party,  that  she  lived  with  him, 
that  she  derived  income  from  the  farm 
on  which  they  lived,  that  she  was  il- 
literate, that  she  was  imable  to  read 
or  write  and  that  the  son-in-law  and 
daughter  had  great  influence  with  her. 
Hockey's  Estate,  155  P.  S.  463. 

57.  A  widow's  receipt  for  arrearages 
of  her  dower  specifying  the  years  for 
which  it  was  given  extinguishes  her 
title  to  dower  for  the  years  specified, 
and  she  will  not  be  allowed  to  partici- 
pate in  the  distribution  of  a  fund  aris- 
ing from  a  sheriff's  sale  of  the  land  on 
which  the  dower  is  charged.  Fassett  v. 
Frost,  167  P.  S.  448;  s.  c.  36  W.  N.  C. 
272. 
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5a  A  receipt  which  purports  to  be 
in  full  is  prima  facie  evidence  of  a 
settlement  and  satisfaction  of  all  de- 
mands of  the  kind  referred  to;  it  is 
open,  however,  to  explanation  by  the 
party  giving  it,  but  the  mere  fact  that 
the  claim  is  greater  than  the  amount 
receipted  for  does  not  amount  to  such 
explanation.  Kdm  v.  Kaufman,  15  0.  C. 
639. 

59.  Where  one  claim  is  assigned  in 
lieu  of  another,  there  being  doubt 
whether  the  assigned  claim  was  in  full 
satisfaction  or  on  account,  parol  evi- 
dence is  admissible  to  remove  the  doubt 
Selser's  Estate,  141  P.  S.  629;  affirming 
8.  c.  7  C.  C.  417;  s.  c.  46  L.  I.  411. 

60.  In  an  action  against  the  admin- 
istrator of  the  maker  of  a  promissory 
note  under  seal,  where  the  defendant's 
evidence  tended  to  show  that  certain 
payments  had  been  made  by  the  de- 
ceased and  certain  credits  allowed  by 
the  payee,  who  claimed  that  there  was 
still  a  small  balance  due,  which  the 
decedent's  wife,  who  was  administratrix, 
then  paid  and  the  payee  accepted  in 
full  settlement  of  the  balance  due,  the 
supreme  court  refused  to  reverse  a  judg- 
ment upon  a  verdict  for  the  defendant. 
Beck  V.  Snyder,  167  P.  S.  234. 

61.  An  intent  to  defraud  creditors 
cannot  be  presumed  from  paying  a  debt 
before  it  becomes  due  and  taking  a 
rebate  of  interest.  Sayera  v.  Kent,  3 
Cent.  610. 

62.  The  payment  of  a  part  of  a  debt 
and  an  agreement  by  the  creditor  to 
look  to  a  particular  fund  for  the  re- 
mainder, was  held,  not  to  prevent  the 
creditor  from  collecting  the  unpaid  por- 
tion of  his  debt  from  the  debtor's  es- 
tate after  the  particular  fund  had  failed. 
Dickinson's  Estate,  9  C.  C.  548;  s.  c. 
28  W.  N.  C.  94. 

63.  Where  a  debtor  in  his  lifetime 
gives  money  to  a  third  person  to  pay  the 
debt,  but  such  payment  is  not  made  imtil 
after  the  death  of  the  debtor,  such  pay- 
ment will  relate  back  to  the  time  when 
the  money  was  received  by  such  third 


person  and  the  debtor's  administrator 
will  not  be  held  responsible  therefor. 
Carr's  Estate,  15  C.  C.  364;  s.  c.  36  W. 
N.  C.  448. 

64.  A  bond  to  a  husband,  payable  to 
his  heirs  or  legal  representatives  within 
three  months  of  the  decease  of  the  mort- 
gagee, or  his  wife,  or  the  survivor,  is, 
upon  the  death,  first  of  the  husband  and 
then  of  his  wife,  properly  payable  to  the 
husband's  executors.  Briggs  v.  Briggs, 
134  P.  S.  614.  The  administrator  of  the 
wife  is  not  entitled  to  any  of  the  pro- 
ceeds.    Good's  Eataie,  6  Kulp  71. 

65.  The  payment  of  the  annual  in- 
terest on  a  bond  may  be  inferred  from 
the  fact  that  the  obligor  was  at  all  times 
able  to  pay,  and  that  the  obligee  was  de- 
pendent upon  the  interest  for  her  support. 
Hainet^s  Appeal,  2  Cent.  341.  See  note  to 
Rockhill  V.  Rockhill,  14  Atlan.  762. 

66.  The  relation  of  debtor  and  creditor 
cannot  be  established  by  an  unexplained 
delivery  of  money  or  a  check  by  one  per- 
son to  another ;  the  presumption  in  such 
case  is,  that  the  money  or  check  was 
received  in  payment  of  an  antecedent 
debt  or  loan,  Lowrey  v.  Bdbinson,  141 
P.  S.  189. 

See  Pbbsumption. 

IV.  Application  of  payments. 

67.  For  an  interesting  brief  of  authori- 
ties  on  the  application  of  payments,  see 
notes  to  McCartney  v.  Buck,  12  Atlan. 
721,  and  Pardee  v.  MarUe,  6  Ibid.  42. 

6a  Where  the  defendant  guaranteed 
the  plaintiff  for  all  goods  sold  to  a 
co-operative  association  which,  by  sec. 
8  of  the  act  7  June  1887  (Brightly's 
Purdon  391),  is  prohibited  from  taking 
credit,  and  after  said  guaranty,  pay- 
ments were  made  by  defendant  out  of 
funds  belonging  to  the  association,  which 
payments  were  applied  by  the  plaintiffs 
upon  an  account  for  goods  sold  on  credit 
to  the  association  prior  to  the  guaranty ; 
it  was  held,  that  the  defendant  could  not 
set  up  a  misapplication  of  such  payments 
in  a  suit  to  recover  for  the  goods  sold  on 
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the  faith  of  his  guaranty.    Arbuddea  v. 
Chadmck,  146  P.  S.  393. 

69.  Where  neither  party  makes  any 
appropriation  of  the  sum  paid,  the  law 
appropriates  said  sums  to  the  payment 
of  the  oldest  bills  in  their  numerical 
order.  Louisville  Cottcm  Mills  Co.  v. 
Fritz,  156  P.  S.  144. 

70.  Where  a  tax  collector  expressly 
appropriates  payments  to  the  duplicate 
of  one  year  by  checks  drawn  on  his 
general  fund,  and  it  is  impossible  to 
ascertain  whether  the  money  so  paid 
was  collected  in  that  or  the  following 
year,  the  sureties  on  his  bond  for  the 
following  year  are  not  entitled  to  have 
any  of  the  payments  credited  to  the 
duplicate  of  the  year  for  which  they 
are  liable.  Comm'th  v.  Stambaugh,  164 
P.  S.  437. 

71.  Where  trustees  were  authorized  by 
the  orphans'  court  to  mortgage  certain 
real  estate  for  five  thousand  dollars  and 
the  mortgagee  then  loaned  to  the  trus- 
tees as  individuals  and  upon  security 
of  the  mortgage  upwards  of  ten  thou- 
sand dollars,  of  which  they  subsequently 
repaid  eight  thousand  dollars;  it  was 
held,  that  such  repayment  would  be  ap- 
plied first  to  the  payment  in  full  of 
the  five  thousand  dollars  and  interest 
and  that  the  mortgage  was  thereby  paid 
in  full  although  not  satisfied  of  record. 
Lawrence's  Estate,  14  C.  C.  662;  s.  c.  35 
W.  K.  C.  406. 

72.  In  the  absence  of  a  direction  by  the 
debtor,  a  creditor  may  apply  a  payment 
to  the  least  secure  account.  HUdreth  v. 
Davis,  6  Kulp  336. 

73.  In  the  absence  of  an  agreement  as 
to  the  appropriation  of  payments  on  ac- 
count of  a  debt,  the  law  will  apply  such 
payments  in  the  way  most  beneficial  to 
the  creditor.  Trecder  v.  Schmeyer,  4 
Northam.  182. 

74.  Where  payments  are  general  and 
there  is  no  appropriation  either  by  the 
debtor  or  creditor,  such  payments  must 
be  applied  in  discharge  of  the  earliest 
liabilities  of  a  running  account.  Keesey 
T.  Noedd,  2  York  165. 


V.  Accord  and  satisfaction. 

75.  An  executed  agreement  to  take  the 
collateral,  carried  out  by  surrendering  the 
note  when  due  and  retaining  the  collat- 
eral, cannot  be  attacked  in  a  subsequent 
suit.  Columbian  Bank  v.  Sogers,  47  L.  I. 
534. 

76.  Where  the  plaintifF  claiming  an 
overpayment,  testified  that  he  told  the 
defendant  that  he  proposed  to  have  an 
account  stated  by  one  A,  when  defendant 
replied,  he  would  as  lief  A  would  state  it 
as  any  one  and  he  further  said,  "  if  you 
owe  me  anything  you  must  pay  me,  and  if 
I  owe  you  I  will  pay  you  " ;  it  was  held, 
that  the  testimony  was  insufficient  to  be 
considered  as  evidence  of  a  compromise 
of  doubtful  rights.  Linderman  v.  Pome- 
roy,  142  P.  S.  168. 

77.  Where  an  insurance  company,  after 
receipt  of  proofs  of  loss,  adjusted  and 
compromised  the  claim  therefor  and  prom- 
ised to  pay  a  certain  sum  in  liquidation 
of  it ;  it  was  feeW,  in  an  action  to  recover 
the  svun  promised,  that  the  company  could 
not  set  up  as  a  defence  the  breach  by  the 
insured  of  conditions  contained  in  the 
policy.  The  proofs  of  loss  were  admissi- 
ble for  the  purpose  of  showing  that  the 
company  had  notice  of  what  property  was 
lost  and  the  amount  claimed  therefor. 
Wagner  v.  Dwelling  House  Ins.  Co.,  143 
P.  S.  338. 

7a  Where  a  promissory  note  was  given 
in  repayment  of  the  pvirchase  money  of 
a  horse,  and  the  defendant  sent  to  the 
plaintiff  one  hundred  and  forty-five  dol- 
lars in  cash  and  a  receipted  bill  for  one 
hundred  and  five  dollars  for  the  use  of 
the  horse  while  in  plaintiffs  hands,  the 
two  sums  making  up  the  face  of  the  note, 
and  the  defendant  did  not  expressly  state 
that  the  payment  was  conditioned  on  the 
acceptance  of  the  receipt,  and  the  plaintiff 
kept  the  cash  but  returned  the  receipt; 
it  was  held,  not  to  be  a  full  settlement  of 
the  plaintifPs  claim.  Ziegler  v.  McFar- 
land,  147  P.  S.  607. 

79.  An  agreement  to  compromise  a 
claim  in  consideration  of  the  defendant 
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entering  into  the  plaintiff's  service,  cannot 
be  said  to  be  without  consideration  be- 
cause the  defendant  was  to  be  paid  for 
Ms  services.  Potter  v.  Hartnett,  148  P.  S. 
15;  reversing  s.  c.  28  W.  N.  C.  120. 

80.  Where  a  person  injured,  agreed  to 
take  from  the  defendant  a  certain  sum  in 
full  satisfactioi;i  of  the  damages  caused  by 
the  goring  of  plaintiffs  horse  by  defend- 
ant's bull,  which  sum  was  subsequently 
paid ;  it  was  held,  that  such  receipt  was 
a  bar  to  a  subsequent  action  for  the  sub- 
sequent death  of  the  horse.  Currier  v. 
Bilger,  149  P.  S.  109.    See  s.  c.  12  C.  C.  348. 

81.  An  agreement  under  seal  to  give  in 
place  of  promissory  notes  amounting  to 
over  seven  thousand  dollars,  the  sum  of 
three  thousand  in  cash  and  four  thousand 
dollars  in  securities  and  to  pay  the  attor- 
ney's fees  in  the  suit  on  the  notes,  was 
held  to  be  supported  by  sufficient  consid- 
eration.   Hosier  v.  Hursh,  161  P.  S.  416. 

82.  Where  the  defendant  agreed  in 
writing  to  pay  a  sum  in  cash  and  a  sum 
in  securities  to  be  satisfactory  to  the 
plaintiff,  the  above  to  be  in  lieu  of  two 
notes  upon  which  plaintiff  had  brought 
suit ;  it  was  field,  that  the  agreement  was 
executory  and  contemplated  the  perform- 
ance of  the  promise  and  a  tender  of  per- 
formance, though  made  promptly  and  in 
good  faith,  was  not  satisfaction.  Hosier 
T.  Hursh,  161  P.  S.  416. 

83.  Payment  by  a  third  party  of  a  sum 
of  money  less  than  the  amount  of  a  judg- 
ment, with  the  understanding  that  it 
should  be  in  full  satisfaction  of  the  judg- 
ment, is  a  valid  accord  and  satisfaction. 
Fowler  v.  SmUh,  163  P.  S.  639. 

84.  A  partial  payment  of  an  undis- 
puted claim  cannot  be  treated  as  an 
accord  and  satisfaction;  and  this,  al- 
though there  is  an  actual  agreement  to 
receive  the  amount  paid  as  an  extinguish- 
ment of  the  debt.  Oomm'th  v.  Cummins, 
165  P.  S.  30. 

85.  The  parties  to  a  contract  may  at 
any  time  rescind  it  either  in  whole  or  in 
part  by  mutual  consent,  and  the  surrender 
of  their  mutual  rights  is  a  sufficient  con- 
sideration; where,  after  a  personal  con- 


flict between  the  owners  of  timber  land 
and  the  assignees  of  the  contract  for  cut- 
ting the  timber,  the  parties  came  together 
and  agreed  upon  a  settlement,  and  put  its 
terms  in  writing  which  was  signed  by 
both  and  partly  carried  out ;  it  was  held, 
that  such  an  agreement  was  not  an  ac- 
cord, but  a  compromise  and  a  binding 
contract,  and  an  action  for  the  price  of 
the  timber  could  be  brought  in  the  name 
of  the  assignee  of  the  contract.  Flegal  v. 
ffocwer,  156  P.  S.  276. 

86.  An  offer  to  prove  that  the  contro- 
versy between  the  parties  was  settled  by 
an  agreement  partly  in  writing  and  partly 
in  parol,  cannot  be  refused  on  the  ground 
that  verbal  testimony  is  not  admissible  to 
alter  a  writing ;  the  court  cannot  know  in 
advance  whether  any  part  of  the  testi- 
mony is  objectional  to  the  rule.  Wolf  v. 
Wdf,  158  P.  S.  621. 

87.  Where  a  taxpayer  furnished  mate- 
rials to  the  supervisors  for  which  he  wa« 
allowed  a  credit  on  his  road  taxes,  and  a 
dispute  having  arisen  between  him  and 
the  supervisors,  he  brought  suit  against 
the  township  before  a  justice,  and  at  the 
hearing,  the  justice,  with  the  consent  of 
the  parties,  made  an  entry  on  his  docket 
that  the  parties  appeared  and  settled  by 
the  defendants  giving  the  plaintiff  a  credit 
in  full  of  all  road  taxes,  including  the 
current  year,  and  the  township  subse- 
quently sued  the  taxpayer  for  such  road 
taxes ;  it  was  held,  that  the  written  agree- 
ment of  the  parties  on  the  docket  of  the 
justice  was  conclusive  against  the  claim  ; 
and  this,  though  neither  of  the  parties 
had  signed  the  docket.  French  Creek 
Township  V.  Moore,  166  P.  S.  229. 

sa  Where  a  testator  was  indebted  to 
his  son,  and  shortly  before  his  death 
transferred  certain  securities  to  his  son ; 
it  was  held,  that  the  presumption  was  that 
it  was  the  testator's  intention  to  discharge 
or  redeem  the  debt,  and  where  such  trans- 
fer preceded  the  maturity  of  the  debt, 
there  was  a  presumption  of  accord  and 
satisfaction,  where  the  amount  of  the  se- 
curities was  nearly  the  face  of  the  debt. 
Stevsarfs  Estate,  16  C.  C.  380. 


3297 


Digitized  by 


Google 


6595 


DEBTOR  AND   CREDITOR,  V.-VI. 


6596 


89.  Where  the  plaintiff  held  a  judg- 
ment against  the  defendant  for  one  hun- 
dred and  sixty-one  dollars,  and  the  defend- 
ant sent  him  a  check  for  seventy-five 
dollars  "in  full  of  all  claims,"  accom- 
panied by  a  letter  saying,  "  if  satisfactory, 
accept  it,  if  not,  return  to  me,"  and  the 
plaintiff  endorsed  it  and  received  the 
money  on  it ;  it  was  Jield,  that  this  did 
not  amount  to  an  accord  and  satisfaction 
of  the  judgment.  Tucker  v.  Murray,  10 
Lane.  235. 

90.  Where  the  defendant  bought  a 
lot  of  tobacco  from  the  plaintiff  under 
a  written  contract,  and  refused  to  pay 
the  price,  alleging  defects,  and  offered  the 
plaintiff  a  check  for  two-thirds  of  the 
price,  which  the  plaintiff  accepted  with- 
out further  protest ;  it  was  held,  upon  a 
suit  for  the  balance,  that  the  offer  and 
acceptance  of  the  check  amounted  to  a 
mutual  rescission  of  the  contract  and  the 
making  of  a  new  one.  Smith  v.  Cohn,  170 
P.  S.  132. 

91.  An  agreement  to  settle  without  an 
actual  settlement  will  not  amount  to  an 
accord  and  satisfaction.  Alderfer  v.  Boyer, 
7  Montg.  53. 

VI.  Collateral  securities. 

92.  One  who  loans  money  to  an  execu- 
tor on  a  pledge  of  estate  assets,  with  a 
knowledge  that  it  is  to  be  used  for  private 
purposes,  cannot  hold  the  said  assets 
against  the  legatees  under  the  will  of 
the  pledgor's  testator.  Bdl  v.  Farmer's 
Deposit  Nat.  Bank,  131  P.  S.  318. 

93.  The  renewal  of  a  promissory  note 
for  the  payment  of  which  collaterals  have 
been  deposited,  does  not  affect  the  right 
of  the  creditor  to  retain  or  compel  col- 
lection.   Kimherly's  Appeal,  7  Atlan.  76. 

94.  A  bank  holding  collateral  for  the 
payment  of  certain  notes,  cannot  refuse 
to  reassign  the  collateral,  because  the 
pledgor  is  indebted  to  it  upon  an  entirely 
distinct  cause  of  action.  Mclntire  v. 
Blakeley,  12  Atlan.  325. 

95.  Where  money  was  borrowed  on  a 
collateral  note  with  an  agreement  that  on 


the  non-payment  of  the  note  the  payee 
was  to  transfer  the  certificate  of  stock, 
put  up  as  collateral,  to  himself  as  his  ovn 
property  and  in  payment  of  the  note; 
the  non-payment  of  the  note  and  receipt 
of  dividends  by  the  payee  was  not  such 
a  transfer  as  would  cancel  the  note.  Fid- 
lerton  v.  Mobley,  16  Atlan.  856.  See 
Columbian  Bank  v.  Rogers,  47  L.  L  534 

96.  Though  a  creditor  may  not  apply 
a  collateral  for  any  other  purpose  thaa 
that  for  which  it  was  given,  yet  he  may 
avail  himself  of  any  number  of  collateials 
he  may  hold,  until  paid.  Pepper  v.  Watts, 
7  Lane.  241. 

97.  In  trover  for  bonds  held  by  de- 
fendant as  collateral,  defendant  is  entitled 
to  his  expenses  incurred  in  saving  to  the 
collaterals  a  large  part  of  their  value  at 
the  time  of  the  alleged  conversion.  Bey- 
nolds  V.  Cridge,  131  P.  S.  189. 

98.  In  trover  for  bonds  held  as  collat- 
eral, it  is  some  evidence  of  abandonment 
that  the  plaintiff  before  the  conversion, 
when  asked  by  the  defendant  to  aid  him 
in  the  protection  of  the  bonds,  tol4  the 
defendant  that  he  considered  them  worth- 
less, and  refused  the  request.     Ibid. 

99.  If  shares  of  stock  be  pledged  as 
collateral,  the  right  to  vote  the  same  may 
be  determined  by  agreement  between  the 
debtor  and  creditor ;  so  they  may  appoint 
a  third  person  to  hold  the  certificate  and 
vote  the  stock.  Shdmerdine  v.  WM, 
47  L.  I.  26. 

loa  An  extension  of  time  upon  the 
original  obligation  is  sufficient  considerar 
tion  for  a  promissory  note  given  as  col- 
lateral therefor.  Van  Gorder  v.  FreehM 
Bank,  7  Atlan.  144. 

101.  One  who  gives  time  to  an  insol- 
vent debtor  in  consideration  of  the  trans- 
fer of  stock  as  collateral,  takes  no  more 
than  the  debtor  owned  and  can  honestly 
transfer ;  he  is  not  a  purchaser  for  value. 
lAnnard's  Appeal,  3  Atlan.  840. 

102.  The  directors  of  a  wool-grower's 
exchange,  who  discounted  their  individnal 
notes  for  a  dealer,  and  took  the  tatter's 
collateral,  having  subsequently  paid  the 
notes,  are  themselves  entitled  to  the  cd- 
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lateral  indemiiity.  Atkinson's  Appeal,  11 
AtlMi.239. 

103.  Where  a  yacht  belonging  to  a 
social  club  is  pledged  to  a  member  as 
lecoiity  for  a  loan  to  pay  the  purchase 
money,  the  treasurer  of  the  club,  on  the 
sale  of  the  yacht,  must  account  to  the 
pledgee  for  the  sum  received;  that 
the  treasurer  paid  bills  of  the  club  and 
for  sapplies  for  the  yacht  is  no  defence. 
Lm  V.  AusHn,  140  P.  S.  41. 

IM.  Where  an  unincorporated  busi- 
ness association  purchased  real  estate  in 
the  name  of  its  trustee  and  a  part  of 
the  porchase  money  was  secured  by  mort- 
gage and  a  part  was  paid  in  cash  by  the 
treasurer,  from  a  fund  contributed  by 
certain  members,  who  received  certifi- 
cates of  "stock,"  and  there  was  after- 
wards a  consolidation  with  another  like 
organization,  and  subsequently  new  cer- 
tificates were  issued  by  the  consolidated 
association;  it  was  hdd,  that  the  con- 
solidated association  was  the  equitable 
owner  of  the  property,  and  the  contrib- 
utors had  no  proprietary  interest  therein, 
bat  their  certificates  were  an  informal 
pledge  of  the  real  estate  to  secure  the 
repayment  of  the  sums  contributed  by 
them  and  constituted  an  equitable  lien 
upon  the  property.     Crawford  v.  Gross, 

140  P.  S.  297 ;  reversing  s.  c.  7  C.  C.  419. 

105.  Where  aq  officer  of  a  corporation, 
at  the  time  of  receiving  an  advance  of 
money,  gives  his  individual  note  for  the 
amount,  the  presumption  is  that  the  note 
was  given  as  the  consideration  and  not  as 
a  security  for  the  money;  this  presump- 
tirai  may,  however,  be  rebutted  by  show- 
ing that  the  money  was,  in  fact,  lent  to 
the  corporation  for  its  own  use  and  that 
the  note  was  given  as  a  collateral  secu- 
rity.   Van  Haagen's  Soap  Go's  Estate, 

141  P.  S.  214;  affirming  s.  c.  8  C.  C.  84. 

106.  The  negotiability  of  a  promissory 
note  is  not  destroyed  by  a  clause  in  the 
note  stating  that  it  is  accompanied  by 
collateral  security.  Valley  Nat.  Bank  v. 
Cmetll,  148  P.  S.  284. 

107. .  Where  stock  is  held  as  collateral 
and  stands  in  the  name  of  the  pledgee, 


he  is  entitled  to  the  dividends,  and  where 
such  dividends  have  been  paid  to  the 
pledgor,  the  pledgee  may  sue  the  com- 
pany for  the  amount  thereof.  Boyd  v. 
Conscohocken  Worsted  MUls,  149  P.  S.  363 ; 
affirming  s.  c.  7  Montg.  209. 

106.  An  accommodation  judgment  note 
under  seal,  when  given  without  restriction, 
may  be  pledged  to  secure  an  antecedent 
debt  of  the  payee,  but  where  the  payee 
has  received  it  with  the  restriction  that 
he  use  it  to  obtain  a  loan,  he  cannot 
pledge  it  for  an  antecedent  debt  and  a 
judgment  entered  thereon  will  be  opened. 
AUoona  Second  Nat.  Bank  v.  Dunn,  151 
P.  S.  228. 

109.  Where  stock  has  been  deposited 
with  a  broker  to  secure  advancements 
which  have  all  been  paid,  the  broker  has 
no  right  to  pledge  the  stock  with  another 
person  for  his  own  indebtedness  in  such 
a  way  as  to  irrevocably  pass  the  title, 
and  if  he  does  so,  he  is  liable  to  the 
owner  for  its  value.  Van  Voorhis  v.  Sea, 
153  P.  S.  19. 

110.  Where  a  promissory  note  was 
given,  payable  at  a  future  day  with  in- 
terest payable  semiannually,  subject  to 
certain  other  collateral  agreements  which 
provided,  that  in  case  the  note  should 
not  be  paid  at  maturity,  the  plaintiff 
should  look  to  certain  securities  alone 
for  payment  of  the  note  and  he  expressly 
waived  all  right  to  proceed  against  any 
other  property  of  defendant;  it  was  hdd, 
that  plaintiff  could  not  sustain  an  action 
to  recover  semiannual  interest  accrued 
on  the  note,  as  there  was  no  personal 
liability  attached  to  the  maker  for  the 
payment  of  either  principal  or  interest. 
Seed  V.  Cassatt,  166  P.  S.  156. 

111.  Where  collateral  securities  are 
deposited  for  the  payment  of  a  promis- 
sory note,  such  deposit  has  no  effect  to 
prevent  the  running  of  the  statute  of 
limitations  i^inst  the  right  of  action 
upon  the  note;  but  the  pledge  survives 
and  the  debtor  cannot  demand  a  return 
of  the  collateral  until  the  debt  has  been 
paid.  HartranJVs  Estate,  163  P.  S.  630; 
affirming  s.  c.  8  Montg.  81. 
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112.  A  judgment  which  has  been  given 
as  collateral  security  for  the  payment  of 
promissory  notes,  does  not  lose  its  prior- 
ity of  lien  by  the  renewal  of  the  notes  as 
they  fall  due.  Laucks  v.  Michael,  154  P. 
S.  355. 

113.  Where  a  judgment  has  been  paid 
in  full,  it  may  be  agreed  between  the 
parties  that  such  judgment  shall  not  be 
satisfied  of  record,  but  shall  remain  as 
collateral  for  a  new  loan  made  or  to  be 
made;  judgment  creditors  whose  liens 
accrue  subsequently  to  such  an  agreement 
cannot  object  to  it.  Merchants  National 
Bank  v.  Mosser,  161  P.  S.  469. 

114.  Though  a  debt  be  barred  by  the 
statute  of  limitations,  the  collateral  re- 
mains liable  and  a  third  person  who  has 
furnished  the  collateral  will  not  be  held 
to  be  prejudiced  by  the  debtor  giving  a 
bond  for  the  debt,  in  place  of  a  note  which 
has  been  barred  by  the  statute.  Kulp  v. 
Brant,  162  P.  S.  222;  affirming  s.  c.  9 
Montg.  161. 

115.  Where  the  maker  of  a  promissory 
note  deposited  with  the  payee  certain 
stock  as  collateral  and  the  indorsers  in 
the  maker's  absence,  and  without  his 
knowledge  and  consent,  substituted  their 
own  notes  for  the  original  note,  which 
was  marked  "  paid,"  and  the  payee  re- 
tained the  collateral  as  security  for  the 
substituted  note,  and  in  a  subsequent 
accounting  between  the  indorsers  and  the 
maker  of  the  original  note,  the  indorsers 
were  allowed  credit  for  the  amount  of  the 
note ;  it  was  Jield,  that  the  maker  was  en- 
titled to  recover  the  collateral  from  the 
payee.  SeariglU  v.  Carlisle  Deposit  Bank, 
162  P.  S.  604. 

116.  Where  stock  is  deposited  with  a 
broker  as  collateral  for  purchases,  and  it 
is  pledged  by  the  broker  and  sold  by  the 
pledgees,  the  measure  of  damages  for  the 
conversion  of  the  stock  is  its  market 
value  at  the  date  of  the  conversion. 
Jamison's  Estate,  163  P.  S.  143 ;  revers- 
ing s.  c.  3  Dist.  Rep.  217. 

117.  Where  goods  deposited  with  a 
creditor  as  collateral  security  for  a  debt 
have  been  sold,  the  debtor  cannot  coUu- 


sively  waive  his  right  to  an  account  from 
the  creditor,  so  as  to  defeat  the  right  of 
his  attaching  creditor  to  require  an  ac- 
coimt  from  the  creditor  of  the  proceeds 
of  the  sale.  Merchants  &  Manufacturer$ 
Nat.  Bank  v.  Boeder  Glue  Co.,  164  P.  S.  1. 

118.  Where  stock  is  deposited  as  col- 
lateral to  secure  a  debt  and  the  creditor 
sells  the  stock  after  refusing  to  accept  the 
amount  of  his  debt,  because  the  debtor 
declined  to  pay  another  debt  to  another 
person  for  which  the  collateral  was  not 
pledged ;  such  creditor  is  guilty  of  an  un- 
lawful conversion,  and  the  measure  of 
damages  is  the  real  value  of  the  collateral 
at  the  time  of  the  sale.  Blood  v.  Erie 
Dime  Savings  &  Loan  Co.,  164  P.  S.  95. 

119.  Where  stock  was  pledged  as  col- 
lateral for  the  payment  of  a  debt  and  the 
debtor  died  insolvent  and  the  pledgee 
transferred  the  stock  to  his  own  name; 
it  was  held,  that  the  presumption  was 
that  he  appropriated  the  stock  as  part 
payment,  but  this  presimiption  might  be 
rebutted  by  evidence  that  the  transfer 
was  simply  made  as  a  matter  of  conven- 
ience and  with  no  intention  of  transfer- 
ring the  title.  Morgan's  Estate,  11  C.  C. 
636;  8.  c.  30  W.  N.  C.  609. 

120.  Where  a  person  dies  insolvent  and 
a  creditor  holds  collaterals,  he  is  entitled 
to  a  dividend  from  the  estate  on  the  whole 
amount  of  his  claim;  and  this,  irrespec- 
tive of  the  amount  realized  from  the  col- 
laterals. Morgan's  Estate,  11  C.  C.  536; 
8.  c.  30  W.  N.  C.  609. 

121.  Where  a  mortgagee  held  a  fin 
policy  as  a  collateral  security,  but  the 
proceeds  of  the  sale  of  the  land  was  suf- 
ficient to  satisfy  the  debt;  it  was  kdd, 
upon  a  distribution  of  the  assigned  estate 
of  the  mortgagor,  that  a  fund  derived 
from  the  policy  in  payment  of  a  fire  loss 
was  distributable  as  personalty  among  all 
the  creditors  and  that  subsequent  lien 
creditors  had  no  standing  to  demand  a 
preference.  Hatfield's  Estate,  12  C.  C 
251. 

122.  Where  the  plaintiff  brought  suit 
on  a  contract,  by  which  the  defendant 
guaranteed  to  pay  to  the  plaintiff,  a  sum 
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loaned  by  the  plaintiff  to  a  third  party  in 
case  the  latter  did  not  repay  the  loan  at 
maturity,  and  it  appeared  that  upon  such 
payment  certain  securities  deposited  by 
the  plaintiff  were  to  be  returned ;  it  was 
held,  to  be  a  good  defence  that  the  plain- 
tiff had  failed  to  demand  payment  from 
the  defendants  accompanied  by  tender  of 
the  collateral;  and  it  was  further  held, 
that  such  tender  could  not  be  made  at 
bar  upon  a  hearing  of  the  rule  for  want 
of  a  suf&cient  affidavit  of  defence.  Scott 
V.  Patterson,  13  0.  C.  614. 

123.  Where  the  defendant  gave  notes 
for  goods,  which  were  never  delivered, 
and  the  notes  were  deposited  by  the 
payee  in  a  bank  as  collateral  for  a  debt, 
and  a  creditor  of  the  payee  attached  the 
notes,  and  the  payee  paid  his  debt  to 
the  bank  and  the  bank  assigned  the 
notes  to  the  attaching  creditor;  it  was 
held,  that  there  was  an  entire  failure 
of  consideration,  that  the  attaching  cred- 
itor was  not  a  holder  for  value  and 
that  the  defendant  was  not  liable.  Sec- 
ond Nat.  Bank  v.  Anderson,  14  C.  C. 
513. 

124.  The  holder  of  a  promissory  note 
who  takes  it  before  maturity  in  payment 
of  an  antecedent  debt,  cannot  be  sub- 
jected to  equities  which  might  have  fur- 
nished a  defence  between  the  original 
parties;  but  where  the  paper  is  taken 
as  collateral  security,  the  defendant  may 
aver  any  ground  of  defence  which  would 
have  been  competent  between  the  origi- 
nal parties.  The  question  as  to  whether 
the  note  was  transferred  in  payment 
or  only  as  collateral,  is  for  the  jury. 
Gleason  v.  Orider,  14  C.  C.  670.  See 
Oleason  v.  Crider,  5  York  19. 

125.  Where  a  promissory  note  was 
drawn  by  B  to  A's  order,  who  endorsed  it, 
and  it  was  then  discounted  at  bank  by  B, 
who  gave  to  A  his  judgment  bond  as 
collateral  security  for  the  said  note  and 
all  renewals  thereof,  and  afterwards  A 
endorsed  another  note  for  B  for  a  dif- 
ferent amount,  which  was  not  covered 
by  the  collateral,  and  subsequently  both 
notes   were   combined  on   renewal    into 


one ;  it  was  held,  on  A's  issuing  execution 
on  his  judgment,  that  the  collateral  pro- 
tected the  combined  note  to  the  amount 
of  the  first  note  and  that  A  was  entitled 
to  be  paid  the  same  out  of  the  proceeds 
of  the  execution  before  a  subsequent 
judgment  creditor;  and  this,  although 
he  had  not  yet  actually  paid  the  com- 
bined note.  Fulmer  v.  Boyer,  11  Lane. 
209. 

126.  Where  a  policy  of  fire  insurance 
for  six  thousand  dollars  was  assigned 
by  the  policy  holder,  as  collateral  security 
to  the  amount  of  three  thousand  dollars, 
and  subsequently  the  buildings  were 
destroyed  and  the  insurance  money  was 
attached  by  a  creditor,  and  on  the  trial 
the  jury  found  that  a  certain  sum  was 
in  the  hands  of  the  garnishee  subject 
to  the  transfer  as  collateral  and  there 
was  nothing  to  show  that  interest  had 
been  included  in  the  verdict;  it  was  held, 
on  a  distribution  of  the  fund  that  the 
assignee  was  only  entitled  to  thi-ee  thou- 
sand dollars  without  interest  Swar&ey 
V.  McCracken,  7  Montg.  49. 

127.  "Where  money  is  borrowed  and 
personal  property  delivered  as  security 
for  the  loan,  and  the  loan  is  tendered 
back,  and  the  lender  declines  to  receive 
the  money  and  refuses  to  return  the 
property,  assumpsit  does  not  lie  for  the 
value  of  the  property  unless  the  de- 
fendant has  sold  the  article  and  received 
the  money  or  otherwise  made  some  profit 
out  of  it.  Lodge  v.  Supplee,  11  Montg. 
92. 

12a  Where  the  owner  of  stocks  signs 
a  blank  power  of  attorney  to  transfer 
and  delivers  them  to  another  party  who 
pledges  them  as  collateral  security  for 
the  payment  of  a  note  of  the  owner 
drawn  to  the  order  of  the  pledgor,  the 
pledgee  being  an  innocent  holder  takes 
title  and  may  retain  the  stocks  until 
the  debt  of  the  pledgor  is  paid;  and 
this,  although  it  subsequently  appear 
that  the  name  of  the  owner  of  the 
stocks  to  the  note  is  a  forgery.  Herd 
V.  Pittsburgh  Nat.  Bank  of  Commerce,  42 
P.  L.  J.  298. 


3301 


Digitized  by 


Google 


6603     DEBTOR  AND  CREDITOR,  VII.  —  DECEDENTS'  ESTATES,  I.     6604 


129.  Where  a  mortgage  was  given  to 
secure  an  existing  indebtedness  from  the 
mortgagor  to  the  mortgagee,  which  in- 
debtedness was  for  acceptances  of  notes 
and  drafts  by  the  mortgagee  for  the 
accommodation  of  the  mortgagor;  it 
was  field,  that  such  mortgage  could  not 
be  stretched  so  as  to  be  made  a  security 
to  the  mortgagee  and  his  partner  for 
liabilities  of  the  mortgagor  and  his 
partner.     Keesey  v.  Noedel,  2  York  165, 

Vn.  Compositions  with  creditors. 

130.  If  an  agreement  of  composition 
state  that  it  shall  not  be  binding  unless 
signed  by  all  the  creditors,  he  who  sets 
it  up  as  a  release  must  show  that  the 
condition  has  been  complied  with.  Art- 
man  V.  Truby,  130  P.  S.  619. 

131.  Where  an  agreement  of  composi- 
tion was  to  be  void  if  not  signed  by  all 
the  creditors,  and  the  debtor's  property 
was  placed  in  the  hands  of  a  trustee  for 
sale  and  distribution,  a  creditor  is  not 
estopped  from  treating  the  agreement 
as  void  for  non-compliance  of  the  con- 
dition, by  reason  of  his  neglect  to  give 
such  notice  at  the  sale.    Ibid. 

132.  A  creditor  who  is  not  present  at 
a  meeting  of  creditors  is  not  bound  by 
an  agreement  between  those  present  not 
to  bring  suit.  He  can  attach  a  sum  of 
money  deposited  by  the  debtor  in  ac- 
cordance with  such  agreement.  Batis- 
man  v.  Burger,  136  P.  S.  499 ;  s.  c.  26  W. 
N.  C.  356. 

133.  Where  a  plaintiff  had  substan- 
tially agreed  to  the  same  {^eement 
as  the  other  creditors  for  a  composition, 
he  was  held  to  be  bound  by  it  although 
he  had  not  signed  the  same  paper  with 
the  other  creditors.  Eisenhart  v.  Lynn, 
29  W.  N.  C.  113. 

134.  A  separate  composition  made  by  a 
member  of  a  firm  after  its  dissolution 
under  the  act  22  March  1862  (Brightly's 
Purdon  1648),  while  it  works  an  absolute 
discharge  of  the  settling  partner  so  far  as 
the  creditors  are  concerned,  does  not  re- 
lease him  from  his  liability  to  contribu- 


tion to  his  co-partners.    Kurtz  v.  Wigton, 
34  W.  N.  C.  219. 

DECEDENTS'  ESTATES. 

See  Assumpsit,  VI. :  Descent:  Devise: 
Election  :  Execution  :  Judgment  : 
Legacy:  Orphans'  Court:  Orphans' 
Court  Sales  :  Partition  :  Registes 
OF  Wills  :  Wills. 

I.   Lien  of  debts. 
II.  Assets. 

III.  Of  the  debts  of  decedents. 

(a)  Jurisdiction  of  the  orphans' 

court. 

(b)  Proof  of  debts. 

(c)  Liability  for  debts. 

(d)  Payment  of  debts. 

IV.  Of  the  exemption. 

(a)  Right  to  the  exemption. 

(&)  Of  the  widow's  exemption. 

(c)  When  a  widow  is  entitled. 

(d)  Of  the  demand. 

(e)  Election  of  property. 
(g)  Of  the  appraisement. 

V.  Preferred  debts. 
VI.  Distribution. 

(a)  Greneral  principles. 
(6)  Distributive  shares. 
vn.  Refunding  bonds. 
VIII.  Advancements. 

I.  Lien  of  debts. 

1.  The  lien  of  a  judgment  is  continued, 
as  to  land  bound  by  it,  for  five  years 
after  the  defendant's  death,  although  he 
aliened  the  land  after  the  rendition  of  the 
judgment.  A  scire  facias  within  that  time 
will  continue  the  lien  against  the  terre 
tenant.    Stevenson  v.  Black,  1  Cent.  353. 

2.  The  lien  of  a  judgment  s^ainst  a 
decedent,  though  more  than  five  years 
old  at  his  death  and  not  revived,  is  with- 
out limitation  against  heirs  and  devisees. 
Shannon  v.  Newton,  132  P.  S.  375 ;  affirm- 
ing s.  c.  5  Montg.  167 ;  Shannon  v.  WaUcer, 
132  P.  S.  383. 

3.  For  the  purposes  of  lien  and  execu- 
tion, a  judgment  obtained  against  a  dece- 
dent in  his  lifetime  may  be  revived  against 
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Ms  administrator  alone.  Execution  should 
issue  upon  the  original  judgment,  but  if 
issued  upon  the  revival,  it  is  a  mere  irreg- 
ularity which  will  not  affect  the  pur- 
chaser's title.  Gfrover  v.  Boon,  124  P.  S. 
399. 

4.  The  widow  and  heirs  must  be  pro- 
ceeded against  within  ten  years  in  order 
to  charge  real  estate  of  the  decedent  in 
their  hands.  If  not  proceeded  against 
within  that  time,  a  judgment  improvi- 
dently  entered  against  them  will  be 
stricken  off.  Allen  v.  Kripa,  126  P.  S. 
504;  8.  c.  119  Ibid.  1. 

5.  A  sheriffs  sale  of  land  under  a  judg- 
ment against  an  administrator,  if  made 
without  a  scire  faeiaa  to  the  widow  and 
heirs,  is  void  at  the  instance  of  any  of 
the  creditors  of  the  decedent.  Mangan's 
Appeal,  11  Atlan.  805;  afSrming  Man- 
gan's Estate,  4  Kulp  149. 

6.  Though  a  creditor  had  a  lien  by  vir- 
tue of  a  levy  at  the  time  of  the  defend- 
ant's death,  the  preference  is  lost  by 
subsequently  staying  the  writ  of  execu- 
tion. The  lien  could  not  be  preserved 
by  an  agreement  of  the  executor  or  his 
counsel.  Hughe^a  Estate,  1  Lack.  Jur. 
317. 

7.  The  lien  of  debts  against  the  real 
«state  of  a  decedent  will  not  be  extended 
by  indefinite  conversations  between  the 
administrator  d.  b.  n.  and  the  widow  and 
heirs.     Welsh's  Appeal,  7  Cent.  498. 

8.  The  debt  due  an  administrator  from 
the  estate  is  barred  by  the  statute  unless 
within  the  prescribed  time  he  takes  some 
step  to  continue  the  lien.  GfaUer's  Appeal, 
6  Cent.  314. 

9.  If  a^.  fa.  be  issued  in  the  lifetime 
of  the  decedent,  though  not  served  until 
after  his  decease,  inquisition  being  waived 
in  the  note,  a  scire  facias  need  not  issvte 
to  the  widow  and  heirs.  Davey's  Estate, 
9  C.  C.  125. 

10.  In  a  scire  facias  against  an  execu- 
tor, widow  and  devisees,  to  charge  the 
testator's  real  estate  with  the  payment  of 
a  debt  under  sec.  34  of  the  act  24  Febru- 
ary 1834  (Brightly's  Purdon  596),  a  prior 
judgment  for  the  same  debt  against  the 


executor  is  conclusive  upon  him  when 
defending  as  a  devisee.  Comm'th  v.  Cocfi- 
ran,  146  P.  S.  223. 

11.  In  a  scire  facias  against  an  exec- 
utor, widow  and  devisees,  to  charge  the 
testator's  real  estate  with  the  payment  of 
a  debt  under  sec.  34  of  the  act  24  Febru- 
ary 1834  (Brightly's  Purdon  696),  a  de- 
visee may  not  defend  on  the  ground  that 
land  sought  to  be  charged  was  devised  to 
him  in  payment  of  a  prior  indebtedness. 
Comm'th  v.  Cochran,  146  P.  S.  223. 

12.  Where  an  administrator  advances 
his  own  money  to  pay  the  debts  of  his 
intestate,  he  must  proceed  imder  the  act 
24  February  1834  (Brightly's  Purdon 
691),  to  preserve  a  lien  for  his  advances 
against  the  intestate's  land;  if  he  fails 
to  do  so  he  cannot,  after  the  expiration 
of  five  years,  recover  his  advances  from 
such  land.  Merkel's  Estate,  164  P.  S. 
285. 

13.  Under  the  act  24  February  1834 
(Brightly's  Purdon  692),  where  creditors 
have  not  revived  the  lien  of  their  debts 
within  five  years  of  the  death  of  a  dece- 
dent, they  carmot  participate  in  a  fund 
raised  by  a  sale  eleven  years  after  his 
death.     Cake's  Estate,  157  P.  S.  467. 

14.  A  scire  facias  sur  mechanics'  lien  is 
not  within  the  act  24  February  1834,  sec.  34 
(Brightly's  Purdon  596),  which  requires 
widows  and  heirs  to  be  made  parties,  in 
order  to  charge  a  decedent's  real  estate 
with  the  payment  of  decedent's  debts. 
Beece  v.  Haymxiker,  164  P.  S.  676 ;  affirm- 
ing s.  0.  42  P.  L.  J.  74. 

15.  Under  the  act  24  February  1834, 
sec.  24  (Brightly's  Purdon  591),  a  debt 
unsecured  by  a  mortgage  or  judgment 
ceases  to  be  a  lien  against  a  decedent's 
real  estate,  five  years  after  the  death  of 
the  decedent  Ferguson  v.  Yard,  164 
P.  S.  586. 

16.  Under  the  act  24  February  1834,  sec. 
24  (Brightly's  Purdon  591)  an  action  for 
the  recovery  on  a  sealed  note  or  bond  must 
be  brought  within  five  years  after  the 
death  of  the  obligor;  otherwise  his  real 
estate  is  discharged  of  all  liability  even 
in  the  hands  of  heirs  and  devisees. 
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act  8  June  1893  (Brightly's  Purdon  692). 
Lent£s  Estate,  10  Montg.  77. 

17.  After  the  expiration  of  five  years 
from  the  death  of  the  decedent,  his  lands 
are  discharged  from  the  lien  of  his  debts 
even  in  the  hands  of  heirs  and  devisees, 
imless  an  action  for  the  recovery  of  the 
debts  be  brought  within  that  time.  Jack- 
8on  V.  Tozer,  4  Northam.  98. 

la  Where  land  is  sold  in  partition  the 
proceeds  must  be  distributed  as  land,  and 
■where  the  creditors  of  a  deceased  owner 
failed  to  commence  suit  within  five  years 
from  the  death  of  their  debtor,  their 
claim  on  the  fund  was  held  to  be  gone 
and  the  money  must  be  distributed  to  his 
heirs.    Stoner's  Estate,  8  York  27. 

n.  Assets. 

19.  The  presiunption  that  a  sum  of 
money  found  in  a  decedent's  house  was 
part  of  his  estate,  may  be  rebutted  by  evi- 
dence that  Ms  wife  had  borrowed  the 
same  amount  from  her  sister  and  given 
her  note  therefor.  Karch'a  Estate,  133 
P.  S.  84. 

20.  If  real  estate  upon  which  a  dece- 
dent held  a  policy  of  fire  insurance  be 
destroyed  by  fire  after  his  death,  the 
insurance  money  is  an  asset  of  the  estate 
with  which  the  administrator  is  charge- 
able; the  right  of  the  heirs  thereto  is 
subordinate  to  that  of  the  creditors. 
NuihoPs  Appeal,  128  P.  S.  428. 

21.  The  good-will  of  a  liquor  business 
was  held  not  to  constitute  an  asset  of  the 
estate,  where  the  decedent  had  no  busi- 
ness at  the  time  of  his  death,  but  simply 
a  claim  to  the  return  of  his  business  after 
a  certain  debt  for  which  it  was  pledged 
was  paid.  McOovem's  Estate,  2  Kortham. 
194. 

22.  Co^xecutors  were  ordered  to  invest 
a  fund  to  pay  certain  legacies  as  they  fell 
due;  the  executor  in  whose  hands  the 
money  remained  became  insolvent;  a 
transcript  of  the  decree  was  entered  in 
the  common  pleas;  the  other  executor 
paid  the  legacies  and  claiming  to  be  sub- 
rogated to  the  judgment  iu  the  common 


pleas,  received  a  dividend  thereon  out  of 
the  assigned  estate  of  his  co-executor; 
held,  that  the  dividend  belonged  to  him 
and  was  not  assets  of  the  estate.  Miller's 
Appeal,  127  P.  S.  96. 

23.  A  creditor  has  no  right  to  take 
possession  of  a  decedent's  personal  prop- 
erty ;  he  is  liable  therefor  in  an  action  by 
an  administratrix  subsequently  appointed. 
Bungard  v.  MiUer,  8  Atlan.  209. 

24.  A  creditor  of  a  decedent's  estate 
who  takes  the  assets  of  the  estate  in  pay- 
ment of  a  debt  of  the  administrator,  is 
chargeable  with  the  misapplication.  So 
the  estate  is  not  bound  by  such  a  transac- 
tion.   Maier  V.  Covim'th,  2  Cent  830. 

29.  Heirs  and  devisees  are  not  required 
to  account  to  creditors  for  the  rents, 
issues  and  profits  of  the  decedent's  lands 
accruing  after  his  death.  Beiff's  Estate, 
6  Montg.  171. 

26.  By  the  act  of  22  April  184e 
(Brightly's  Purdon  1982)  all  personal 
property  of  an  estate  is  liable  to  state 
taxation  in  the  hands  of  an  administrator 
or  executor,  just  as  they  had  been  while 
in  the  possession  of  the  decedent.  Wis- 
ter's  Estate,  7  C.  C.  325 ;  s.  c.  46  L.  I.  270. 

27.  Pending  an  issue  in  the  common 
pleas  as  to  whether  certain  funds  are 
assets  of  a  decedent's  estate  or  belong  to 
the  executrix,  the  orphans'  court  will  not 
interfere  and  order  her  to  file  her  account 
of  the  same.  Kelly's  Estate,  9  C.  C.  176; 
8.  c.  47  L.  I.  614. 

2&  Where  a  decedent  in  his  lifetime 
made  a  bank  deposit  to  the  credit  of  him- 
self as  "  trustee  for  Polly  McKiin  "  and 
at  the  time  of  his  death  the  deposit  so 
stood;  it  was  held,  that  Polly  McKim 
was  entitled  to  the  fund;  and  this, 
though  the  pass-book  might  not  have  been 
delivered  to  her;  and  the  bank  having 
paid  the  money  to  the  executor,  the  bene- 
ficiary was  entitled  to  recover  the  fund 
on  presenting  a  claim  therefor  on  distri- 
bution in  the  orphans'  court  Ctaffne^s 
Estate,  146  P.  S.  49. 

29.  An  award  arising  out  of  a  French 
spoliation  claim  passes  under  the  will  of 
the  original  owner ;  it  is  not  such  a  spe> 
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cial  and  peculiar  fund  as  must  be  distrib- 
uted among  those  whom  the  court  shall 
ascertain  were  the  next  of  kin.  Leffing- 
wdVs  Estate,  1  Dist  Bep.  225;  contra 
Carey  v.  Morris,  1  Dist.  Rep.  229. 

aa  Where  the  decedent  died  two  years 
after  the  death  of  his  wife,  and  during 
his  lifetime  he  had  endorsed  certaLa  ob- 
ligations due  him  over  to  her  and  they 
were  found  after  his  death  among  his 
writings ;  it  was  held,  that  in  the  absence 
of  any  evidence  showing  a  deliveiy  they 
remained  his  property  and  were  part  of 
his  estate.    Emig'a  Estate,  3  York  111. 

31.  An  United  States  pension  accruing 
on  the  death  of  a  husband  and  paid  to 
the  widow  is  exclusively  her  property,  and 
she  is  not  accountable  to  her  husband's 
estate  for  any  part  of  it.  Quickel's 
Estate,  5  York  71. 

m.  Of  the  debts  of  decedents. 
(a)  Jurisdiction  of  the  orphans'  court 

32.  The  distribution  of  a  decedent's 
estate  among  creditors  belongs  exclusively 
to  the  orphans'  court ;  a  creditor  cannot 
by  an  attachment  execution  on  a  judg- 
ment obtained  after  the  death  of  a  de- 
cedent, appropriate  to  the  payment  of 
his  debts  a  diose  in  action  due  to  the 
estate  of  the  decedent.  Strouse  v.  Xato- 
rence,  160  P.  S.  421 ;  reversing  s.  o.  13 
C.  C.  131. 

sa  The  orphans'  court  has  jurisdiction 
of  a  claim  by  a  poor  district  for  money 
paid  by  it  to  the  insane  hospital  for  the 
support  of  the  decedent's  insane  son. 
ntcaim's  Estate,  37  P.  L.  J.  184. 

34.  The  orphans'  court  has  jurisdiction 
on  distribution,  of  a  claim  for  damages 
arising  from  the  decedent's  breach  of 
covenants  in  a  contract  between  him  and 
the  claimant.  The  pendency  of  a  com- 
mon-law action  does  not  oust  such  juris- 
diction.    OutKs  Appeal,  2  Cent.  767. 

35.  Where  executors  sold  the  claim- 
ant's property  as  the  property  of  the 
decedent  and  part  of  the  fund  had  been 
distributed  to  creditors  without  notice; 
it  was  hdd,  that  on  an  adjudication  of 


the  executor's  account,  the  orphans'  court 
had  jurisdiction  to  award  the  balance  to 
the  claimant,  although  he  claimed  ad- 
versely to  the  estate,  upon  his  releasing 
the  executors  from  further  responsibility 
to  him  on  his  judgment  against  them  in 
trespass.  Morgan's  Estate,  14  C.  C.  62 ; 
s,  c.  33  W.  N.  C.  575. 

36.  Where  an  auditor  is  appointed  to 
distribute  the  proceeds  of  the  real  estate 
of  a  decedent  married  woman,  he  can 
only  consider  the  claims  of  those  who 
claim  through  the  decedent;  he  cannot 
pass  upon  the  question  whether  the  real 
estate  could  be  considered  as  her  separate 
property,  she  having  purchased  it  entirely 
with  borrowed  money.  Marsh's  Estate,  8 
Lane.  353 ;  s.  c.  4  Del.  526. 

37.  A  claimant  against  a  decedent's 
estate  may  withdraw  his  claim  before  the 
auditor  and  bring  his  action  at  law,  but, 
where  the  fact  of  such  withdrawal  is  not 
established,  his  action  at  law  will  be  non- 
suited. Kreckel  v.  McCvMagh,  12  Lane. 
179. 

38.  After  argument  of  exceptions  to 
an  adjudication,  a  creditor  may  be  allowed 
to  amend  his  claim  and  a  re-hearing  may 
be  granted  to  correct  a  clear  error  at  law. 
Morgan's  Estate,  11  C.  C.  536;  s.  c.  30 
W.  N.  C.  509. 

See  Obphans'  Court. 

(&)  Proof  of  debts. 

39.  In  a  proceeding  by  a  claimant 
{^;ainst  a  decedent's  estate,  a  legatee  or 
heir,  under  the  act  of  23  May  1887 
(Brightly's  Purdon  817),  may  testify  in 
behalf  of  the  estate,  whether  such  testi- 
mony relates  to  occurrences  before  or 
after  the  decedent's  death.  Third  Nat. 
Bank  v.  Hunsicker,  6  Montg.  73. 

40.  The  burden  of  proof  is  upon  the 
claimant  against  a  decedent's  estate.  The 
claim  must  be  sustained  by  sufficient 
proof ;  the  absence  of  negative  proof  on 
the  part  of  the  administrator  is  not  suffi- 
cient. Seffiier's  Estate,  134  P.  S.  436; 
s.  c.  26  W.  N.  C.  229. 

41.  A  claim  against  a  decedent's  estate 
cannot  be  established  by  vague  declara- 
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tions  of  the  decedent.  Thompson's  Ap- 
peal, 13  Atlan.  952;  affirming  Rhodes 
Estate,  43  L.  I.  58. 

42.  Oral  evidence  of  declarations  or 
admissions  should  be  clear,  positive  and 
specific,  to  establish  a  claim  against  a 
decedent's  estate.  McCann's  Appeal,  9 
Atlan.  48. 

43.  If  the  words  used  by  a  testator  be 
appropriate  to  express  the  fact  of  a  gift, 
the  meaning  of  the  words  must  be  left  to 
the  jury.  The  words  were — "where 
are  those  notes  I  gave  you?"  —  "take 
them  and  keep  them."  Jacques  v.  Fourth- 
man,  137  P.  S.  428 ;  s.  c.  26  W.  N.  C.  491. 

44.  Upon  an  allegation  of  forgery,  and 
a  disagreement  between  experts  on  the 
subject,  the  validity  of  the  note  against 
a  decedent's  estate  may  be  sustained  by 
his  admissions  and  declarations.  Foa?s 
Appeal,  11  Atlan.  228. 

45.  A  claim  against  a  decedent's  estate 
may  be  proven  by  the  decedent's  own 
entries  in  the  books  of  the  claimant, 
showing  that  he,  the  decedent,  had  taken 
money  of  the  claimant  without  right. 
Roberts's  Appeal,  126  P.  S.  102. 

46.  A  claim  for  services  cannot  be 
established  by  the  declarations  of  the 
decedent  specifying  no  particular  service 
and  no  amount  of  compensation,  in  the 
absence  of  proof  of  an  express  contract 
or  demand  in  the  decedent's  lifetime. 
Murray's  Estate,  6  C.  C.  632;  s.  c.  24 
W.  N.  C.  175. 

47.  A  claim  for  services  against  a  de- 
cedent's estate  must  be  sustained  by  proof 
of  services  actually  rendered.  Evidence 
that  deceased  had  said  that  claimant  had 
done  a  great  many  things  for  him  ;  that 
he  owed  him  $5000  for  the  services  he 
had  done  and  was  going  to  give  it  to  him, 
is  not  sufficient  to  establish  the  claim. 
If  service  be  rendered  on  the  promise  of 
a  legacy,  the  promisee  takes  his  chances. 
Miller's  Estate,  136  P.  S.  239;  s.  c.  26 
W.  N.  C.  416. 

4a  The  statements  of  a  purchaser  at 
the  time  of  the  execution  of  the  deed  to 
his  son  are,  upon  the  distribution  of  the 
former's  estate,  evidence  to  show  that  he 


paid  the  purchase  money  and  the  deed 
was  put  in  his  son's  name  "  for  safety " 
from  creditors.  Oillespi^s  Estate,  7  C.  C. 
305;s.  0.46  L.  1.444. 

49.  A  claim  against  a  decedent's  estate 
cannot  be  established  by  an  ez  parte 
affidavit.    JBorte's  E^ate,  2  Northam.  81. 

50.  Neither  the  daughters  of  a  dece- 
dent nor  their  husbands  are  competent 
to  establish  the  decedent's  ownership  of 
lands  against  adverse  claimants,  the  re- 
sult of  which  is  to  surcharge  administra- 
tors of  a  solvent  estate ;  neither  can  heirs 
establish  their  own  claim  against  an  es- 
tate, nor  can  they  volunteer  as  witnesses 
to  defend  an  action  against  the  estate. 
Lazarus? s  Estate,  6  Kulp  53 ;  affirmed  in 
s.  c.  142  P.  S.  104 ;  and  reversed  in  8.  a 
145  P.  S.  1. 

51.  A  note  of  decedent  signed  by  a 
mark  must  have  its  execution  dearly 
and  satisfactorily  established.  JfcJ/o- 
hon's  Estate,  132  P.  S.  175. 

52.  A  book  account  of  an  executor 
against  the  estate,  running  back  forty 
years,  not  being  one  of  original  entry,  is 
not  admissible  to  prove  a  claim  against 
the  estate.  Oeiger's  Appeal,  1  Mona. 
547;  s.  c.  24  W.  N.  C.  264. 

53.  Possession  of  papers  by  an  admin- 
istrator, showing  the  indebtedness  of  the 
estate  to  him,  is  weakened  by  the  possi- 
bility of  their  having  come  into  his  pos- 
session as  such  sdministrator.  McGeary's 
Appeal,  5  Cent.  852 ;  affirming  McOearrft 
Estate,  33  P.  L.  J.  404. 

54.  A  wife  who  claims  that  she  loaned 
money  to  her  deceased  husband,  has  the 
burden  upon  her  to  establish  that  faet 
fully  and  clearly.  Brunner's  Estate,  6 
Mont.  116. 

55.  It  was  held  that  the  evidence  ms 
sufficient  to  establish  a  loan  from  the 
wife  to  the  decedent.  SMrk^s  .^)peal, 
14  Atlan.  413;  s.  c.  13  Cent  77. 

56.  To  a  note  held  by  a  wife  against 
her  husband,  other  creditors  cannot  set 
off  advances  made  by  him  for  the  im- 
provement of  her  separate  estate,  unless 
the  evidence  shows  intentional  fraud. 
NewdPs  Estate,  37  P.  L.  J.  432. 
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57.  Upon  a  claim  for  board  and  care 
<£  a  decedent  by  the  wife  of  a  debtor,  the 
estate  may  set  off  the  debt  of  the  husband 
to  the  estate.  Bowler's  Estate,  8  G.  C. 
S22;  s.  c.  47  L.  1.  298. 

sa  Claims  for  services  against  a  de- 
cedent's estate  not  presented  as  a  legal 
demand  until  after  the  death  of  the 
alleged  debtor  will  have  every  intend- 
ment and  presumption  made  against  them. 
The  declarations  of  the  decedent  amount 
to  nothing  when  confronted  by  the  due- 
hills  of  the  claimant  found  in  the  hands 
of  the  decedent,  ^oec^er's  Estate,  47 
LL505. 

59.  Claims  E^ainst  a  dead  man's  estate 
which  might  have  been  made  against 
himself  while  living,  Eire  always  subject 
to  just  suspicion.  Mueller's  Estate,  169 
P.  S.  690. 

6a  A  claim  against  a  decedent's  es- 
tate cannot  be  established  by  declarations 
of  the  claimant  made  in  the  absence  of 
&B  decedent  MveO&i's  Estate,  169  F.  S. 
590. 

61.  Upon  a  claim  upon  a  promissory 
note  against  a  decedent's  estate,  where 
the  signature  of  the  decedent  is  proven 
hj  a  witness  who  saw  him  sign  it,  and  its 
genuineness  was  testified  to  by  a  daughter 
of  the  decedent  and  her  husband  and  the 
only  testimony  to  the  contrary  is  that  of 
expert  witnesses;  it  was  held,  that  the 
evidence  was  suf&cient  to  warrant  a  find- 
ag  that  the  notes  were  genuine.  Patter- 
mm's  Estate,  166  P.  S.  119. 

62.  Where  a  mother  claimed  the  sum 
of  one  thousand  dollars  against  her  son's 
estate,  and  she  produced  a  power  of  attor- 
ney appointing  her  his  attorney  to  sell 
certain  stock  and  also  produced  three 
entries  in  her  son's  books  in  which  the 
d^  was  admitted;  it  was  held,  that 
the  evidence  was  sufficient  to  cast  upon 
the  accountants  the  burden  of  showing 
payment  by  the  testator  to  his  mother  in 
his  lifetime.  Burtm's  EOate,  16  C.  C. 
367. 

63.  A  claim  against  a  decedent's  estate 
vill  not  be  allowed  upon  the  mere  agree- 
ment of  all  the  heirs,  some  of  whom  are 


minors.     Hawthom^s  Estate,  11  Lane. 
52. 
See  Assumpsit,  VL 

ETinBNCB. 

(c)  liabUity  for  debts. 

6t.  A  physician  who  made  several 
visits  a  day,  but  promised  the  decedent 
that  he  would  charge  for  but  one  a  day,  is 
bound  by  such  a  promise.  TTiomaai's  Es- 
tate, 6  0.  C.  642 ;  s.  c.  46  L.  I.  139. 

65.  The  expenses  of  a  wake  will  be 
allowed  as  funeral  expenses,  if  not  un- 
reasonable.   Johnson's  Estate,  8  C.  C.  1. 

66.  A  claimant  who  made  a  tombstone, 
under  an  arrangement  with  the  adminis- 
tratrix not  to  put  it  up  until  he  was  paid 
or  his  claim  was  allowed  by  the  court,  is 
entitled  to  be  awarded  its  value,  though 
the  work  yet  remains  in  his  yard.  Cros- 
son's  Appeal,  126  P.  S.  380. 

67.  Taxes  assessed  and  levied  after 
decedent's  death  must  be  paid  by  the 
heirs.     Thoma^s  Estate,  6  Kulp  213. 

6a  A  judgment  against  a  decedent 
being  satisfied  and  the  satisfaction  eight 
years  after  his  death  being  stricken  off, 
under  a  claim  of  subrogation,  such  claim 
was  not  enforceable  against  the  interven- 
ing rights  of  other  creditors.  Allegheny 
Valley  Railroad  Co.  v.  Dickey,  131  P.  S. 
86. 

69.  An  ancillary  administrator,  having 
the  same  foreign  domicil  as  the  decedent, 
is  not  entitled  to  the  payment  of  his  indi- 
vidual debt  out  of  the  proceeds  of  the 
ancillary  administration.  Gray's  Appeal, 
8  Cent  414 ;  s.  c.  116  P.  S.  263. 

70.  A  judgment  in  an  amicable  action 
between  a  claimant  and  an  administrator 
of  a  lunatic's  estate  to  test  the  amount 
due  for  maintenance  and  attendance  until 
her  death  and  burial,  is  a  bar  to  any 
further  claim  against  the  estate  to  the 
time  of  burial.  Montgomenfs  Appeal,  7 
Atlan.  231. 

71.  The  payment  of  a  part  of  a  debt 
and  an  agreement  by  the  creditor  to  look 
to  a  particular  fund  for  the  remainder, 
was  held,  not  to  prevent  the  creditor  from 
collecting  the  unpaid  portion  of  his  debt 
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from  the  debtor's  estate  after  the  par- 
ticular fund  had  failed.  Dickinson's  Es- 
tate, 9  C.  C.  648 ;  s.  c.  28  W.  N.  C.  94. 

72.  A  decedent's  estate  is  not  liable  for 
the  failure  of  the  executor  to  carry  out 
an  agreement  of  sale  made  by  him;  an 
executor  is  liable  personally  on  his  own 
contracts  and  engagements.  Terkes  v. 
Richards,  11  Lane.  308.  See  s.  c.  163 
P.  S.  646. 

73.  A  devisee  of  mortgaged  premises 
is  not  entitled  to  call  upon  the  devisees 
of  other  lands,  not  charged  by  the  testator 
•with  the  payment  of  debts,  for  contribu- 
tion ;  and  this,  though  the  debt  be  secured 
by  the  testator's  bond.  Van  Emon's  Es- 
tate, 39  P.  L.  J.  423. 

74.  Where  a  jxtdgment  given  by  the 
decedent  and  his  two  sisters  and 
subsequently  marked  to  the  use  of  his 
sisters,  was  a  first  lien  against  the  un- 
divided interest  of  the  decedent  in  a  farm 
•which  had  belonged  to  his  deceased  father, 
and  the  second  lien  thereon  was  a  mort- 
gage executed  by  the  decedent,  his  mother, 
brother  and  two  sisters,  and  execution 
was  issued  on  the  mortgage,  but  before 
the  sale  the  parties  agreed  that  the  sum 
of  sixty-five  hundred  dollars  should  be 
the  appraised  and  ascertained  value  of 
the  farm,  and  the  farm  was  bought  at 
a  sheriff's  sale  by  an  outside  party  for 
fifty  dollars  and  conveyed  to  the 
brother  and  two  sisters  for  one  dollar; 
it  was  Jidd,  on  the  distribution  of  the  es- 
tate that  the  two  sisters  were  estopped 
by  said  agreement  from  claiming  a  divi- 
dend on  their  judgment  out  of  the  funds 
of  the  estate,  it  appearing  that  the  de- 
cedent's share  of  the  said  valuation  of 
sixty-five  himdred  dollars  was  sufficient 
to  extinguish  their  judgment.  Drennen's 
Estate,  10  Lane.  221. 

(<l)  Payment  of  debts. 

75.  The  purchase  money  due  on  a 
land  contract  is  such  a  debt  of  the  de- 
cedent as  the  administratrix  has  a  right, 
in  her  discretion,  to  pay.  Oraham's  Es- 
tate, 6  Kulp  269. 

76.  Where  the  claimants  brought  suit 


before  a  justice  against  the  decedent's 
executor  and  obtained  judgment,  and  the 
defendant  appeared  before  the  justice 
after  judgment  and  declared  that  he 
had  not  sufficient  assets  to  satisfy  the 
same  and  the  prothonotary  refused  to 
enter  transcripts  because  his  fees  were 
not  paid  in  advance;  it  was  held,  that 
the  right  of  the  plaintiffs  to  participate 
in  the  distribution  of  the  estate  was  not 
thereby  prejudiced.  Kennedy's  Estate,  7 
York  38. 

77.  The  personal  estate  is  the  primary 
fund  for  the  payment  of  debts.  A  pay- 
ment of  interest  on  a  mortgage  by  an 
administrator  is  a  proper  disbursement. 
Merkd's  Estate,  131  P.  S.  684. 

78.  To  exonerate  the  personal  estate 
from  the  payment  of  legacies  and  debts, 
there  must  be  more  than  a  mere  charg- 
ing of  the  real  estate;  the  personal  es- 
tate must  appear  to  be  exonerated  by 
express  words  or  necessary  implication. 
Mann's  Appeal,  14  Atlan.  270;  s.  c.  13 
Cent.  76. 

79.  A  voluntary  bond  payable  at  the 
maker's  death  and  given  for  the  pur- 
pose of  defrauding  the  maker's  wife  of 
her  rights  in  his  estate  cannot  be  sus- 
tained where  the  donee  is  a  party  to 
the  fraud;  where  such  a  bond  has  been 
given  to  a  person  who  is  neither  a  party 
nor  a  privy  to  the  fraud,  it  will  be  paid 
out  of  the  personal  estate,  but  the  widow 
will  be  entitled  to  compensation  against 
the  heirs  out  of  the  real  estate.  Hum^ 
mel's  Estate,  161  P.  S.  216. 

80.  An  executor  of  an  insolvent  es- 
tate who,  in  good  faith,  and  in  the  belief 
that  the  estate  is  solvent,  pays  a  judg- 
ment against  the  decedent  and  marks 
such  payment  of  record,  is  entitled  to 
subrogation  out  of  the  personal  estate, 
but  not  out  of  the  real  estate  against 
junior  liens  of  record  at  the  date  of  the 
sale.    SeangMs  Estate,  163  P.  S.  222. 

81.  An  administrator  acting  as  trus- 
tee for  the  sale  in  partition  of  a  decedent's 
real  estate,  will  not  be  ordered  to  pay, 
out  of  the  proceeds,  debts  of  the  deced- 
ent which  were  not  a  lien  on  the  land. 
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TVanawe'a  Estate,  141  P.  S.  170;  afarm- 
ing  8.  c.  2  Northam.  359. 

82.  A  creditor  cannot  sit  qtdetly  by 
for  years  and  allow  the  proceeds  of  the 
sale  of  residuary  real  estate  to  be  used 
for  other  purposes  than  the  payment  of 
his  debt,  and  then  be  permitted  to  come 
in  on  the  fund  arising  from  the  sale  of 
real  estate  specifically  devised.  Pyotffs 
Estate,  160  P.  S.  441. 

83.  Where  a  testator  gave  to  his 
nephew  an  annuity  and  bequeathed  all 
his  personal  property  to  his  wife;  it 
was  held,  that  the  primary  fund  to  pay 
the  annuity  was  the  real  estate  and 
that  the  intention  of  the  testator  to  ex- 
empt his  personal  estate  from  the  pay- 
ment of  the  annuity  and  to  charge  it 
upon  his  land  was  clear.  Nathan's  Es- 
tate, 36  W.  N.  C.  184. 

84.  Where  the  executors  of  a  deceased 
widow  paid  the  debts  of  her  husband, 
the  same  should  be  taken  from  the 
principal  and  not  from  the  income. 
Vanderford's  Appeal,  12  Atlan.  491. 

89.  The  holder  of  a  bond  accompany- 
ing a  mortgage  executed  by  a  decedent 
in  his  lifetime,  is  entitled  to  payment 
out  of  the  general  estate  of  the  dece- 
dent unless  a  demand  is  made  that  the 
land  shall  first  be  exhausted  by  a  sale 
under  the  mortgage.  7M)b's  Estate,  161 
P.  S.  252 ;  afltoning  s.  o.  7  Kulp  223. 

86.  Where  a  person  dies  insolvent 
and  a  creditor  holds  collaterals,  he  is 
entitled  to  a  dividend  from  the  estate 
on  the  whole  amount  of  his  claim ;  and 
this,  irrespective  of  the  amount  realized 
from  the  collaterals.  Morgan's  Estate,  11 
C.  C.  636;  s.  c.  30  W.  N.  C.  509. 

87.  Executors  may  set  apart  out  of 
the  personalty  a  s\im  sufficient  to  se- 
cure, when  due,  the  payment  of  a  bond 
executed  by  the  testator  and  secured  by 
a  mortgage  of  real  estate  owned  by  him 
at  the  time  of  his  death.  Burton's  Es- 
tate, 15  G.  C.  367. 

88.  Where  there  is  a  claim  against  a 
testator's  estate  on  account  of  a  balance 
alleged  to  be  due  by  him  as  trustee,  a 
sa£Scieut  sum  will  be  set  aside  to  await 


the  settlement  of  his  account  as  trustee. 
Pickering's  Estate,  4  Dist.  Kep.  263. 

89.  Upon  a  claim  by  a  partner  of  the 
decedent  for  a  share  of  profits,  an  award 
was  made  in  accordance  with  a  "  state- 
ment "  forwarded  to  the  claimant  by  the 
decedent,  shortly  before  his  death  and 
the  original  accounts.  Ziegler's  Appeal, 
4  Atlan.  837. 

90.  Partnership  creditors  have  no  right 
to  come  against  the  separate  estate  of 
one  of  the  partners,  imtil  his  separate 
creditors  have  been  paid  the  principal 
of  their  debts  in  full,  unless  there  is  no 
partnership  property  and  no  solvent  sur- 
viving partner.  Stauffer's  Estate,  15  C.  C. 
492;  3.  c.  36  W.  N.  C.  150. 

91.  Where  the  creditor  of  a  firm  ob- 
tains a  judgment  upon  which  he  may 
levy  upon  either  firm  property  or  upon 
the  separate  property  of  the  partners, 
that  fact  does  not  change  or  enlarge  his 
rights  as  against  the  separate  creditors 
of  the  partners  nor  enable  him  to  come 
in  on  the  same  footing  with  separate 
creditors  against  the  estate  of  a  deceased 
partner.  Stauffer's  Estate,  16  C.  C.  492; 
8.  c.  36  W.  K  C.  150. 

92.  Upon  the  distribution  of  the  indi- 
vidual estate  of  a  deceased  partner  where 
the  fund  for  distribution  is  insufficient 
to  satisfy  separate  creditors,  the  claim  of 
a  firm  creditor  must  be  refused.  Moffa£s 
Estate,  42  P.  L.  J.  92. 

93.  A  creditor  who,  by  reason  of  an 
executor's  insolvency,  fails  to  receive  a 
sum  awarded  him  upon  a  first  account, 
may  come  in  on  a  second  fund  for  a  pro 
rata  share.  Pomeroy's  Appeal,  127  P.  S. 
492. 

94.  A  debt  owing  by  the  decedent  will 
be  awarded  to  the  creditors'  adminis- 
trator, and  not  to  the  assignee  of  an  heir. 
Hilty's  Estate,  9  C.  C.  72. 

95.  Payment  to  a  creditor  will  be  sus- 
pended, where  it  appears  that  the  dece- 
dent held  a  judgment  against  the  creditor, 
and  that  a  rule  to  open  the  same  is  still 
pending.  Teafs  E^ate,  7  C.  C.  463 ;  8.  c. 
26  W.  N.  C.  310. 

96.  Where  an  auditor's  report  award- 
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ing  a  claim  has  been  confirmed  abso- 
lutely, an  assignee  of  the  claim  has  a 
standing  in  court  to  ask  for  an  order  on 
the  executor  to  pay  over.  Odenwdder'a 
Estate,  3  Northam.  12. 

97.  Upon  a  bill  to  compel  the  applica- 
tion of  real  and  personal  property  which 
an  executrix  in  her  own  individual  name 
had  conveyed  to  a  trustee,  to  the  pay- 
ment of  a  judgment  recovered  against 
her  as  executrix;  it  was  ?ield,  that  the 
bill  was  fatally  defective,  where  there 
was  no  averment  that  any  portion  of 
such  property  formerly  belonged  to,  or 
was  derived  from,  the  decedent's  estate. 
Ferguson  v.  Yard,  164  P.  S.  686. 

9a  Where  a  testator  bequeathed  a 
house  to  his  widow  and  directed  his  ex- 
ecutor to  devote  the  income  of  his  farm 
to  her  comfortable  support  until  her 
death,  when  it  was  to  go  to  his  son-in- 
law,  and  after  her  death  he  directed 
"the  balance  of  my  estate  (after  all 
charges  have  been  paid,  including  pay- 
ment of  all  my  wife's  or  widow's  fimeral 
expenses,  etc.,  as  of  mine),"  to  be  distrib- 
uted ;  it  was  held,  that  such  direction  did 
not  admit  or  authorize  the  payment  by 
the  executor  for  nursing,  attendance  and 
produce  furnished  to  and  boarding  the 
widow,  out  of  the  principal  of  the  estate. 
KoeMer's  Estate,  10  Lane.  171. 

99.  A  devisee  of  mortgaged  premises 
is  not  entitled  to  call  upon  the  devisees 
of  other  lands,  not  charged  by  the  testa- 
tor with  the  payment  of  debts  for  con- 
tribution; and  tills,  though  the  debt  be 
secured  by  the  testator's  bond.  Van 
Emm's  Estate,  39  P.  L.  J.  423. 


IV.  Of  the  ezemptloii. 
(a)  Right  to  the  exemption. 

100.  An  adult  child  residing  with  her 
father  at  the  time  of  his  death,  and  de- 
pendent on  him,  is,  where  there  is  no 
widow,  entitled  to  the  exemption.  Bart's 
Appeal,  1  Mona.  764. 

101.  Under  the  act  of  14  April  1851 
(Brightly's  Purdon  684),  an  unmarried 


adult  daughter  without  means  of  sup- 
port, living  with  and  dependent  upon  her 
father,  is  entitled  to  participate  in  the 
exemption  allowed  out  of  his  estate. 
Halbe's  Estate,  9  C.  C.  512;  s.  c.  27 
W.  N.  C.  440;  48  L.  I.  86. 

102.  An  unmarried  advilt  daughter 
without  means  of  support,  who  lived 
with,  and  was  dependent  upon,  her 
father,  is  entitled  to  the  exemption  out 
of  his  estate.  Young's  Estate,  16  C.  C. 
374;  s.  c.  36  W.  N.  C.  316. 

103.  Where  minor  children  allow  over 
two  years  to  elapse  after  the  remarriage 
of  their  mother  before  making  their  claim 
for  the  exemption,  such  claim  is  barred. 
Cronan  v.  Scranton,  2  Lack.  Jur.  413. 

104.  Where  the  decedent's  minor  chil- 
dren by  a  divorced  wife  had  been  sup- 
ported by  their  father  to  the  time  of  his 
death;  it  was  hdd,  that  they  were  en- 
titled to  their  pro  rata  share  of  the  ex- 
emption ;  and  this,  although  by  his  con- 
sent they  were  living  with  their  mother 
in  another  state.  Nelson  v.  Thomson,  2 
Dist.  Rep.  844. 


(6)  Of  the  widow's  exemption. 

105.  If  it  do  not  appear  that  the  de- 
cedent left  any  property  within  the 
county  or  state,  the  widow's  rule  for  her 
exemption  will  not  be  discharged,  but 
will  be  continued  for  further  information. 
Fowler's  Estate,  8  Lane.  92. 

106.  Where  a  widow's  petition  alleges 
that  her  husband  died  in  Philadelphia  on 
a  specified  date,  it  will  be  presumed  that 
he  was  a  resident  of  the  commonwealth 
and  that  she  sustained  the  family  rela- 
tion towards  him  and  that  she  is  entitled 
to  the  exemption ;  in  this  case  the  court 
stayed  proceeding  upon  the  petition  until 
the  audit  of  her  account  as  executrix. 
O'Neals  Estate,  11  C.  C.  491. 

107.  Upon  the  death  of  an  intestate 
with  no  debts  and  having  properly  val- 
ued at  less  than  three  himdred  dollars, 
sufficient  title  to  maintain  trespass  as  to 
her  exemption  will  pass  to  the  widow, 
without  either  administration  or  distribu- 
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tion.    Roberta  v.  Measinger,  134  P.  S.  298 ; 
8.  c.  26  W.  N.  C.  70. 

108.  A  widow's  claim  for  exemption 
has  preference  over  the  undertaker's 
daim  for  foneral  expenses.  Weir's  Es- 
tate, 10  C.  C.  187 ;  8.  0.  28  W.  N.  C.  268. 

109.  The  claim  of  the  widow  of  her 
exemption  outranks  a  claim  for  fmieral 
expenses.    Formad's  Estate,  14  C.  C.  104. 

110.  The  widow's  exemption  is  entitled 
to  preference  to  the  expenses  of  admin- 
istration excepting  the  fees  of  register 
for  granting  letters,  and  it  is  also  entitled 
to  be  preferred  to  the  funeral  expenses. 
Norton's  Estate,  1  Lack.  L.  N.  3 ;  s.  c.  12 
Lane.  101. 

Ul.  Upon  a  distribution  of  money 
realized  by  a  sale  of  a  decedent's  real 
estate,  a  judgment  given  to  secure  part 
of  the  purchase  money  will  be  preferred 
to  the  widow's  exemption ;  where  there 
were  two  judgments,  the  second  of  which 
was  for  part  of  purchase  money  and  the 
amount  for  distribution  exceeded  the 
widow's  claim  for  exemption;  it  was 
held,  that  the  second  judgment  would  be 
preferred  to  the  first  judgment  to  the 
amount  of  the  widow's  claim,  and  the 
balance  as  between  judgment  creditors 
would  be  paid  on  account  of  the  first 
judgment.  Engel's  Estate,  4  Kortham. 
198. 

112.  Where  the  administrator  was  a 
son  of  the  decedent  and  between  the 
time  of  the  death  and  the  allowance  of 
the  widow's  exemption,  he  advanced 
funds  and  maintenance  to  his  mother;  it 
was  field,  that  he  would  not  be  permitted 
to  retain  the  same  out  of  the  amount  of 
the  exemption.  Norton's  Estate,  1  Lack. 
L.  N.  3;  8.  c.  12  Lane.  101. 

113.  Upon  a  rule  on  executors  to  pay 
to  the  widow  the  balance  of  her  exemp- 
tion, it  is  no  defence  that,  after  the  ap- 
praisement had  been  confirmed,  she 
appropriated  to  her  own  use  a  part  of 
the  assets  of  the  estate.  BeiVs  Estate,  3 
Northam.  85. 

114.  In  a  contest  between  a  widow 
and  children  as  to  the  widow's  right  to 
the  exemption,  both  parties  are  competent 


to  testify  to  facta  occurring  in  the  life- 
time of  the  decedent.  Venua^s  Estate,  2 
York  193. 

115.  Where  the  widow  of  an  intestate 
was  in  the  state  lunatic  asylum  as  an  in- 
stme  pauper;  it  was  held,  that  the  poor 
district  under  the  act  13  May  1889 
(Brightly's  Purdon  1709)  had  no  right 
to  claim  her  three  hundred  dollar  ex- 
emption; if  allowable,  a  claim  could  only 
be  made  by  her  committee.  Kielty's 
Estate,  8  Kulp  19. 

(c)  When  a  widow  is  entitled. 

116.  The  right  of  a  widow  to  claim 
her  exemption  is  not  affected  by  her 
necessities,  her  wealth  or  poverty  or  the 
value  of  her  estate.  Palethorp's  Estate, 
14  C.  C.  286 ;  8.  c.  34  W.  N.  C.  68. 

117.  Where  two  cohabited  as  husband 
and  wife  with  the  understanding  that  a 
ceremony  should  be  subsequently  per- 
formed, and  the  man  died  in  the  mean- 
time, the  survivor  was  not  entitled  to  a 
widow's  exemption.  Grimm's  Estate,  131 
P.  S.  199 ;  afarming  s.  c.  35  P.  L.  J.  213. 

118.  A  wife  living  in  a  foreign  country, 
and  who  has  never  formed  part  of  her 
husband's  family  here,  is  not  entitled  to 
the  benefit  of  the  exemption  act.  Menkes 
Estate,  9  Montg.  113. 

119.  It  is  no  ground  for  refusing  to 
allow  a  widow's  exemption  that  its  allow- 
ance will  defeat  the  payment  of  funeral 
expenses  tmd  costs  of  former  administra- 
tion.   Chvom^s  Estate,  7  C.  C.  619. 

lao.  A  widow's  claim  of  her  exemption 
is  not  affected  by  her  subsequent  death 
before  final  confirmation.  Buddy's  Estate, 
7  C.  C.  466. 

121.  Where  a  widow  died  on  the  night 
of  the  day  upon  which  letters  testamen- 
tary were  granted  upon  her  husband's 
estate;  it  was  hdd,  that  as  there  had 
been  no  demand,  election  or  appraise- 
ment of  the  exemption  in  her  lifetime, 
the  same  could  not  be  claimed  by  her 
executors.    BecJ^s  Estate,  7  York  118. 

122  Where  a  widow  rfemarries  before 
making  her  claim  for  her  exemption,  she 
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is  barred  from  making  such  claim.     Cro- 
nan  v.  Scranton,  2  Lack.  Jur.  413. 

123.  A  widow's  right  to  her  exemption 
is  not  ousted  by  her  subsequent  marriage. 
Venus's  Estate,  2  York  193. 

124.  Where  a  widow  remarries  and 
dies  without  having  made  claim  to  the 
exemption,  her  executor  is  not  entitled  to 
make  claim  therefor ;  the  statute  confers 
merely  a  privilege  to  retain,  it  is  not  an 

.  absolute    transfer  on    the    part  of   the 
estate.     Machemer's  Estate,  140  P.  S.  544. 

125.  A  widow's  claim  of  her  exemption 
is  not  forfeited  by  her  marriage  subse- 
quent to  the  making  of  her  claim.  Dry- 
galski's  Estaie,  6  Kulp  50. 

126.  Where  property  has  been  levied 
upon  by  the  sheriff  upon  a  judgment 
against  a  husband  containing  a  waiver  of 
the  exemption,  and  the  debtor  dies  before 
the  sheriffs  sale,  his  widow  is  not  en- 
titled to  have  property  set  apart  to  her 
to  the  value  of  three  hundred  dollars; 
the  death  of  the  debtor  does  not  revoke 
the  waiver.  Neither  is  she  entitled  to 
receive  three  hundred  dollars  out  of  the 
proceeds  of  the  sale.  Barrett  v.  Barrett, 
9  C.  C.  464. 

127.  Where  a  husband  left  his  wife  in 
a  foreign  country  with  the  understanding 
that  she  was  to  follow  him  when  he 
should  have  made  a  home  for  her,  and 
he  subsequently  settled  here  but  did  not 
inform  his  wife  of  his  whereabouts  and 
afterwards  committed  bigamy  and  then 
died ;  it  was  held,  that  the  first  wife  was 
entitled  to  the  exemption  where  it  ap- 
peared that  she  was  always  willing  to 
join  her  husband  and  would  have  done  so 
if  she  had  not  been  kept  in  ignorance  of 
his  whereabouts.  Grieves  Estate,  166 
P.  S.  126 ;  affirming  s.  c.  11  Lane  149. 

128.  Where  a  wife  without  sufficient 
excuse  withdraws  from  her  husband's 
roof  and  society,  she  cannot  claim  her 
exemption  as  his  widow ;  where  the  costs 
were  imposed  upon  the  widow  and  there 
was  no  fund  belonging  to  her  before  the 
court,  they  were  directed  to  be  paid  out 
of  the  decedent's  estate.  Kahn's  Estate, 
16  C.  C.  72;  s.  c.  3  Dist.  Eep.  806. 


129.  Where  a  widow  had  been  deserted 
by  her  husband  and  had  obtained  a 
divorce  a  mensa  et  thoro  and  for  ten  years 
she  had  not  seen  or  corresponded  with 
him  nor  asked  nor  obtained  from  him 
any  support;  it  was  held,  that  she  was 
not  entitled  to  her  exemption.  Fyod^t 
Estate,  9  Lane.  89. 

130.  Where  a  wife  left  her  husband's 
house  because  it  would  be  more  agreeable 
to  live  in  a  house  of  her  own  and  with  an 
understanding  that  if  he  would  not  bother 
her,  she  would  never  bother  him ;  it  was 
held,  to  be  such  a  desertion  as  would  pre- 
vent her  from  claiming  the  three  hun- 
dred dollar  exemption  out  of  his  estate. 
Eos^s  Estate,  6  Kulp  621 ;  s.  c.  10  Lane. 
24. 

131.  A  widow  who  was  compelled  to 
leave  her  husband's  house  and  lived  apart 
from  Viini  for  nineteen  years,  is  entitled 
to  her  exemption.  Dewal^a  Estate,  38  P. 
L.  J.  276. 

132.  Where  it  appeared  that  a  wife 
left  her  husband  "because  he  was  getting 
worse  every  day  and  she  did  not  want  to 
have  the  trouble  with  him  " ;  it  was  hdd, 
that  upon  his  death  she  was  not  entitled 
to  claim  the  exemption  out  of  his. estate. 
Sander^s  Estate,  1  York  116. 

133.  Where  it  appeared  that  a  wife 
had  obtained  from  the  court  an  order  of 
maintenance  for  desertion  and  there  was 
no  evidence  of  his  having  offered  to  live 
with  her  again;  it  was  held,  that  she 
would  not  be  barred  from  her  claim  to 
her  exemption  by  evidence  of  declarations 
made  by  her  that  she  would  never  live 
with  him  because  he  was  not  her  eqnaL 
Quickel's  Estate,  6  York  71. 

134.  Where  it  appeared  that  a  wife 
had  left  her  husband  on  account  of  his 
sickness  and  inability  to  support  her ;  it 
was  held,  that  her  right  to  the  exemption 
was  not  barred  because  she  was  not  liv- 
ing with  him  at  the  time  of  his  death  nor 
with  him  during  his  last  sickness  or 
death  nor  attended  his  funeral.  Oroom't 
Estate,  6  York  139. 

135.  A  widow  has  a  right  to  claim  her 
exemption   although    her   husband  has 
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directed  that  the  legacy  bequeathed  to 
her  shall  be  in  lieu  of  dower  and  exemp- 
'tion  and  she  has  elected  to  take  under  the 
will.    Peeble's  Estate,  157  P.  S.  606. 

136.  Where  a  man  and  his  wife  entered 
into  a  contract  that  she  should  have  five 
hundred  dollars  out  of  his  estate  in  full 
for  her  share,  and  she  received  the  five 
hundred  dollars  given  her  by  the  terms 
of  the  contract;  it  was  held,  that  she 
could  not  claim  the  three  hundred  dollar 
exemption  in  addition  thereto.  Manlc's 
Estate,  1  York  108. 

137.  Where  an  ante-nuptial  contract 
provided  that  in  the  case  of  either  the 
death  of  the  husband  or  wife  the  property 
of  the  one  dying  should  go  to  his  or  her 
heirs  free  from  any  claim  by  the  survi- 
vor ;  it  was  held,  that  upon  the  death  of 
the  husband  the  wife  could  not  claim  her 
exemption.     Venti^s  Estate,  2  York  193. 

laa  A  widow  .by  joining  in  a  petition 
for  the  sale  of  a  minor  child's  interest  in 
the  decedent's  real  estate,  thereby  w^ves 
her  right  to  claim  her  exemption.  She 
cannot  claim  it  out  of  the  fund  in  the 
hands  of  the  guardian.  McCheaney's 
Estate,  6  C.  C.  663. 

139.  Where  a  testator  bequeathed  to 
his  wife  the  income  of  one-third  of  his 
estate  and  also  the  three  hundred  dollar 
exemption  and  the  widow  elected  to  take 
under  the  will ;  it  was  Jield,  that  she  was 
entitled  to  both  the  three  hundred  dollar 
exemption  allowed  under  the  act  14  April 
1861  and  the  additional  three  hundred 
dollars  as  bequeathed  in  the  will,  and 
that  her  interest  in  the  crops  attached 
immediately  upon  the  death  of  the 
testator.    Snider's  Estate,  16  C.  C.  233. 

(<{)  Of  the  demand. 

140.  A  widow  will  not  be  charged  with 
laches  in  presenting  her  claim  for  exemp- 
tion, where  her  husband  had  deserted  her 
and  was  long  apart  from  her  at  the  time 
of  his  death.  Oroom^s  Estate,  7  C.  C. 
619. 

141.  If  the  appraisement  be  filed  within 
a  year  after  the  granting  of  letters  of 
administration,  there  is  not  such  gross 


laches  as  will  deprive  the  widow  of 
her  exemption.  Buddy's  Estate,  7  C.  C. 
466. 

142.  A  delay  of  three  years  is  a  con- 
clusive waiver  of  the  right  of  exemption. 
Foafs  Estate,  6  Kulp  218. 

143.  Where  a  widow  within  thirty 
days  of  the  death  of  decedent  elects  to 
take  cash,  she  is  entitled  to  her  exemp- 
tion, though  she  did  not  file  a  formal 
appraisement  until  three  years  there- 
after.   Dean's  Estate,  7  Lane.  162. 

144.  A  delay  of  five  years  in  a  claim 
for  a  widow's  exemption  operates  as 
conclusive  proof  of  a  waiver  of  the 
right.  Donoghu^s  Estate,  7  C.  C.  319; 
s.  c.  46  L.  I.  454. 

145.  A  widow  waives  her  exemption 
by  waiting  three  years  to  make  her 
demand,  as  against  a  purchaser  under  a 
judgment  against  the  decedent.  Davey's 
Estate,  9  C.  C.  126. 

146.  A  delay  of  ten  months  was  held 
not  to  bar  the  widow's  claim  for  ex- 
emption. McCann's  Estate,  9  C.  C.  408; 
s.  0.  27  W.  K.  C.  439 ;  48  L.  I.  67. 

147.  If  the  estate  consists  of  money,  a 
demand  for  an  appraisement  is  unneces- 
sary.   Dewalt's  Estate,  38  P.  L.  J.  276. 

148.  Where  the  exemption  was  claimed 
in  cash  and  before  any  expenses  had  been 
incurred  or  any  rights  had  intervened ;  it 
was  held,  that  a  delay  of  eleven  months 
in  making  the  claim  did  not  render  it 
invalid.  Weifa  Estate,  10  C.  C.  187 ;  s.  c. 
28  W.  N.  C.  268. 

149.  Where  the  widow  was  administra- 
trix, she  was  allowed  her  exemption  after 
using  the  estate  for  four  years  under 
a  family  agreement  to  that  effect;  it 
Was  held,  that  a  formal  demand  upon 
herself  was  not  necessary,  as  the  fund 
was  abeady  in  her  hands  as  adminis- 
tratrix.    Cocker's  Estate,  11  C.  C.  243. 

150.  A  widow  will  not  be  deprived  of 
her  exemption  on  account  of  delay  in 
claiming  it,  when  such  delay  is  satis- 
factorily explained  and  it  appears  that 
no  one  has  been  prejudiced  by  it;  the 
fact  that  a  widow  who  is  also  adminis- 
tratrix  fails   to   file   her    inventory    or 
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account  in  strict  accordance  with  law, 
does  not  affect  her  claim  to  her  ex- 
emption.    Kelly's  Estate,  14  C.  C.  51. 

15X.  Unreasonable  delay  on  the  part 
of  a  widow  in  claiming  her  exemption 
will  defeat  her  right  to  it ;  the  right  to 
determine  the  question  of  unreasonable 
delay  is  exclusively  for  the  orphans' 
court    NeiU  v.  Euhn,  16  C.  C.  665. 

152.  Where  the  decedent  died  in  1882, 
and  letters  were  issued  January  3, 1887 ; 
it  was  held,  that  a  claim  for  exemption 
made  May  21,  1890,  must  be  denied  on 
the  ground  of  unreaaonable  delay.  Mo- 
NeUVs  Estate,  6  Kulp  168. 

153.  A  claim  for  exemption  made  by  a 
widow  and  minor  children  over  seven 
years  after  the  decedent's  death  is  too 
late ;  the  widow  cannot  set  up  as  an  ex- 
cuse the  delay  in  taking  out  letters  of 
administration.  Cronan  v.  Scranton,  2 
Lack.  Jur.  413. 

154.  Where  a  decedent  died  in  Novem- 
ber 1889,  and  letters  were  granted  in  May 
1894,  and  the  appraisement  of  the  widow's 
exemption  was  made  in  July  1894 ;  it  was 
held,  that  this  was  too  late ;  the  question 
whether  the  widow  has  lost  her  right  by 
laches  is  between  her  and  her  husband's 
creditors  generally,  and  an  act  of  one 
creditor  will  not  be  permitted  to  operate 
to  the  prejudice  of  the  others.  Hoffe- 
dits^s  Estate,  4  Northam.  286. 

155.  Where  the  widow  was  the  execu- 
trix, and  it  appeared  that  the  exemption 
was  used  by  her  for  the  support  of  her- 
self and  children,  and  it  appeared  that 
the  entire  estate  was  given  to  her  for 
life ;  it  was  held,  that  no  formal  notice  of 
her  claim  of  exemption  was  necessary, 
and  neither  was  advertisement  necessary, 
and  that  she  was  not  deprived  of  her  ex- 
emption because  of  not  having  made  her 
claim  for  fifteen  years  when  her  account 
was  filed.  Bourguignon's  Estate,  28  W.  N. 
C.  315. 

156.  Where  an  administrator's  only  in- 
terest in  the  estate  is  compensation  for 
his  services,  he  is  a  competent  witness  to 
prove  the  widow's  notice  of  her  claim  for 
the  exemption.  Venues  Estate,  2  York  193. 


157.  Where  a  widow  notified  the  execu- 
tors of  her  husband's  father's  estate  that 
she  had  been  informed  that  her  husband 
was  entitled  to  money  from  that  estate 
and  that  she  claimed  her  exemption  out 
of  that  fund,  and  she  made  her  claim 
immediately  after  the  second  letters  of 
administration  were  granted  on  her  hus- 
band's estate;  it  was  held,  that  she  was 
not  guilty  of  such  laches  as  would  bar 
her  right  to  the  exemption.  Ghvom't 
Estate,  6  York  139. 

15a  A  delay  of  two  and  one-half  years 
by  a  widow  in  demanding  her  exemption 
is  not  necessarily  evidence  of  a  waiver. 
Snider's  EOate,  16  C.  C.  238. 

(e)  Election  of  property. 

159.  If  a  widow  claims  more  cash  than 
exists,  the  claim  cannot  be  supplemented 
after  her  death  by  securities  for  which  no 
demand  has  been  made..  Buddy's  Estate, 
7  C.  C.  466. 

160.  A  widow  having  made  her  claim 
for  cash  may,  upon  learning  that  there  is 
no  cash,  ask  for  the  amount  out  of  the 
proceeds  of  the  sale  of  real  estate.  Mo- 
Conn's  Estate,  9  C.  C.  408 ;  s.  c.  27  W.  N. 
C.  439;  48  L.  1.67. 

161.  A  widow  is  entitled  to  her  exemp- 
tion out  of  goods  which  were  levied  on  by 
the  sheriff  before  the  death  of  decedent. 
Meier's  Estate,  6  Kulp  102. 

162.  Where  a  widow  elected  to  retain 
three  hundred  dollars  in  cash  out  of  the 
personal  estate,  and  it  appeared  that  the 
decedent  left  no  cash,  and  the  real  estate 
was  sold  for  debts,  and  the  sale  confirmed 
a  year  after  decedent's  death  and  two 
days  after  the  filing  of  the  widow's  peti- 
tion, and  no  appraisement  of  the  real  es- 
tate followed  the  petition;  it  was  A«W, 
that  the  widow's  claim  would  not  be  al- 
lowed out  of  the  proceeds  of  the  realty. 
Farmad's  Estate,  14  C.  C.  104. 

163.  Where  a  decedent  left  no  cash 
and  the  personalty  had  been  converted 
into  cash  by  public  sale,  before  the 
widow's  claim  was  filed,  and  the  widow 
claimed  three  hundred  dollars  in  cash  out 
of  the  personal  estate ;  it  was  held,  that 
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no  appTaisement  of  the  personal  property 
having  been  made,  the  widow  would  not 
be  allowed  her  exemption  out  of  the  fund 
created  by  its  sale.  FormacPa  Estate,  14 
C.  C.  104. 

164.  Where  a  widow  claims  her  exemp- 
ti<m  in  money  when  there  is  no  money 
belonging  to  the  estate  and  she  declines 
to  return  the  personalty  and  refuses  an 
appraisement  of  it,  she  cannot  wait  until 
the  personal  property  is  sold  and  tamed 
into  cash  and  then  apply  for  her  three 
hundred  dollars  out  of  the  proceeds. 
Venues  Estate,  2  York  193. 

163.  A  decree  fixing  a  widow's  right  to 
her  exemption  in  cash  cannot  be  attacked 
collaterally  at  the  audit  of  the  adminis- 
trator's account.  Can's  Estate,  16  C.  C. 
364;  B.C.  35  W.N.  C.  448. 

166.  Damages  assessed  for  land  taken 
under  a  power  of  eminent  domain  after 
the  decease  of  the  owner,  form  no  part  of 
his  estate,  and  no  exemption  can  be  had 
out  of  them  by  widow  or  minor  children. 
Cronan  v.  Scranton,  2  Lack.  Jur.  413. 

167.  Where  the  appraisement  set  forth 
that  the  widow  elected  to  retain  certain 
articles  and  an  "amount  in  cash  to  be  de- 
rived from  sale  $277.44,"  and  the  ap- 
praisers reported  that  she  elected  to  retain 
the  residue  of  three  hundred  dollars  out 
of  money  and  evidences  of  indebtedness 
included  in  the  general  appraisement ;  it 
was  held,  that  she  was  entitled  to  receive 
the  balance  of  her  claim  out  of  such 
money  and  evidences  of  indebtedness. 
StewarcPs  Estate,  6  York  9. 

168.  A  widow  electing  to  take  her  ex- 
emption in  real  estate  takes  it  discharged 
of  an  ordinary  judgment  lien,  not  for  pur- 
chase money.  Orave^s  Estate,  134  P.  S. 
377;  8.  c.  26  W.  N.  C.  69. 

169.  Where  a  widow  makes  a  demand 
for  an  appraisement  of  the  real  estate, 
she  may  claim  her  exemption  out  of  a 
fund  arising  from  its  sale ;  and  this,  al- 
though no  appraisement  has  been  actually 
made.     Thoma^s  Estate,  152  P.  S.  63. 

170.  If  a  widow  under  the  act  of  14 
April  1861  (Brightly's  Purdon  684),  elects 
to  take  real  estate  to  the  value  of  three 


hundred  dollars,  and  it  is  set  aside  to  her 
by  the  appraisers,  the  title  passes  to  her 
though  she  die  prior  to  confirmation. 
Daggers  Estate,  7  C.  C.  338. 

171.  A  widow  may  claim  her  exemp- 
tion out  of  real  estate  devised,  and  it  is 
not  a  valid  objection  that  the  appraise- 
ment do^s  not  show  that  there  was  any 
personal  property.  Klein's  Estate,  14  C. 
C.  72. 

172.  A  widow  electing  to  take  her  ex- 
emption from  the  realty  cannot  subse- 
quently come  in  upon  the  personal  prop- 
erty.   EngeCs  Estate,  4  Northam.  198. 

173.  Where  a  widow  claims  real  estate 
not  exceeding  six  hundred  dollars  under 
the  act  27  November  1865  (Brightly's 
Purdon  686),  the  proceedings  will  not  be 
vitiated  by  the  mere  fact  that  she  neg- 
lected to  af&x  her  signature  to  the  paper 
in  which  she  declared  such  an  intention. 
Beaverson's  Estate,  1  York  173. 

174.  Where  the  widow  made  her  de- 
mand in  writing  electing  to  retain  real 
property  to  the  value  of  three  hundred 
dollars,  and  the  appraisers  reported  that 
they  could  not  set  it  apart  to  her  without 
spoiling  the  whole  and  the  report  was 
duly  advertised  and  confirmed;  it  was 
held,  that  her  right  to  receive  the  three 
hundred  dollars  out  of  the  real  estate 
would  not  be  denied  upon  oral  testimony 
that  she  wanted  money  instead  of  prop- 
erty.    QuickeVs  Estate,  5  York  71. 

175.  Where  a  woman  claiming  to  be 
the  widow  of  the  decedent  claimed  her 
exemption  in  the  usual  form,  and  the 
appraisement  showed  that  the  personal 
estate  amounted  to  but  eighteen  dollars, 
which  was  set  apart  to  her,  and  she 
demanded  the  balance  out  of  the  real 
estate,  and  the  appraisement  was  con- 
firmed in  1888 ;  and  in  1890  proceedings 
in  partition  were  instituted  and  the 
alleged  widow  claimed  sole  title  to  the 
land  and  on  the  trial  of  her  right  in 
the  common  pleas,  judgment  was  entered 
for  the  defendants  and  the  land  was 
then  sold  under  the  partition  proceedings 
by  the  administrator  acting  as  trustee, 
and  the  administrator  was  the  brother 


3316 


Digitized  by 


Qoo^z 


6631 


DECEDENTS'  ESTATES,  IV.-V. 


6632 


of  the  alleged  widow  and  paid  the  bal- 
ance due  under  the  exemption  proceed- 
ings to  his  attorney,  who  also  acted  as 
the  attorney  for  the  alleged  widow;  it 
was  lield,  that  such  payment  was  erro- 
neous notwithstanding  the  confirmation  of 
the  appraisement,  because  he  knew  that 
she  was  not  the  legal  widow  of  the  de- 
ceased, because  he  knew  that  she  had  aban- 
doned her  claim  under  the  exemption  law 
and  had  claimed  the  land  in  her  sole  right 
and  because,  as  trustee  making  sale  in  par- 
tition, it  was  no  part  of  his  duty  to  distri- 
bute the  fund.   Culver' a  Estate,  7  Kulp  219. 

(.0)   Of  the  appraisement. 

176.  If  the  widow  elects  to  take  her 
three  hundred  dollars  in  money  no  ap- 
praisement is  necessary.  Dean's  Estate, 
7  Lane.  162 ;  GfrooTne's  Estate,  7  C.  C.  619. 

177.  The  allowance  of  a  widow's  ex- 
emption will  not  be  avoided  because  one 
of  the  appraisers  was  surety  for  the 
widow  as  administratrix.  MacaUioner's 
Estate,  26  W.  N.  C.  296 ;  s.  c.  47  L.  1. 213. 

17a  Under  the  act  of  27  November 
1865  (Brightly's  Purdon  686),  the  prop- 
erty set  apart  to  the  widow  must  not 
exceed  in  value  six  hundred  dollars ;  so 
the  appraisers  should  find  that  it  cannot 
"  be  divided  without  prejudice  or  spoiling 
the  whole."     Kennedy's  Estate,  4  Del.  168. 

179.  The  return  of  the  appraisers  must 
be  accepted  as  the  true  value  of  the  goods 
set  apart  to  the  widow  under  her  claim 
of  exemption.  Drygaiski's  Estate,  6 
Kulp  60. 

180.  Beal  estate  having  been  appraised 
in  partition  proceedings  need  not  be  spe- 
cially appraised  on  account  of  the  widow's 
claim.    McCann's  Estate,  48  L.  I.  57. 

lai.  Where,  upon  a  claim  for  the  ex- 
emption out  of  real  estate,  made  by  a 
widow  within  three  months  after  her 
husband's  death,  the  appraisement  was 
duly  had  and  made,  and  the  papers  left 
in  the  ofiice  of  the  register  of  wills,  with- 
out being  approved  by  the  orphans'  court 
and  filed  of  record  therein,  and  it  ap- 
peared that  no  one  was  injured  by  the 
delay,  it  was  not  error  to  confirm  a  second 


appraisement  regularly  made  and  pre- 
sented more  than  three  years  after  the 
husband's  death.  WiUiam^s  Estate,  141 
P.  S.  436. 

182.  "Where  a  widow  is  also  executrix 
of  her  husband's  estate,  she  may  retain 
her  exemption  in  money  without  notify- 
ing herself  as  executrix ;  and  this,  with- 
out appraisement  and  without  her  filing 
a  petition.  Such  a  claim  was  allowed  at 
the  adjudication  six  years  after  the  tes- 
tator's death,  but  would  have  been  refused 
for  laches  if  the  claim  had  been  to  retain 
personalty  capable  of  appraisement  or  the 
proceeds  of  realty.  Birl^s  Estate,  11 C.  C. 
669. 

183.  The  confirmation  of  a  widow's  ap- 
praisement by  the  orphans'  court  is  a 
judgment  in  rem  conclusive  and  binding 
upon  all  the  world,  and  can  only  be  ques- 
tioned on  the  ground  of  fraud.  Transu^s 
Estate,  2  Northam.  393. 

184.  Upon  exceptions  to  a  widow's 
election,  it  will  be  presmned  that  the  oath 
taken  by  the  appraisers  was  according  to 
law ;  and  this,  although  such  oath  is  not 
affixed  to  the  appraisement.  Beaveraon'n 
Estate,  1  York  173. 

V.  Preferred  debts. 

185.  Under  the  act  24  February  1834, 
sec.  21  (Brightly's  Purdon  691),  it  was 
hdd,  that  a  claim  for  wages  by  a  laborer 
on  the  decedent's  farm  was  not  en- 
titled to  preference  as  "  servant's  "  wages. 
GraJvam's  Estate,  2  York  186. 

186.  Preferred  rent  should  be  appor- 
tioned to  the  death  of  the  tenant ;  and 
this,  whether  payable  at  that  time  or  not 
Walker's  Estate,  6  C.  C.  616. 

187.  Interest  wiU  not  be  allowed  on 
rent  preferred;  and  this,  whether  said 
rent  was  due  and  payable  before  the  date 
of  the  death  of  the  tenant  or  not.  Vande- 
grijVs  Estate,  3  Dist  Rep.  421 ;  s.  c.  6  Del 
51. 

18a  Upon  the  settlement  of  the  estate 
of  a  lessee,  where  the  lease  provided  that 
certain  taxes  which  the  lessee  agreed  to 
pay  should  become  part  of  the  rent ;  it 
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was  held,  that  such  taxes  would  be  allowed 
aa  a  preferred  claim ;  and  it  was  further 
held,  that  the  claim  need  not  be  for  the 
last  year,  provided  the  amount  did  not 
exceed  one  year's  rent.  Morgan's  Estate, 
11  C.  C.  536 ;  8.  0.  30  W.  N.  C.  609. 

189.  A  husband  is  primarily  liable  for 
medical  attendance  and  other  expenses 
incident  to  his  wife's  illness  and  death; 
and  this,  although  she  has  a  separate 
estate.  Where  he  is  insolvent  such  ex- 
penses will  be  deducted  from  his  distribu- 
tive share  of  her  estate.  Waesch's  Estate, 
166  P.  S.  204 ;  affirming  s.  c.  14  C.  C.  387. 

190.  A  husband  is  primarily  liable  for 
the  funeral  expenses  of  his  wife;  even 
where  by  direction  of  her  will  such  ex- 
penses are  to  be  paid  out  of  her  own 
estate,  be  will  not  be  allowed  to  claim  as 
creditor  for  such  expenses  so  as  to  ex- 
haust the  estate  and  deprive  other  cred- 
itors of  payment.  Wheeler's  Estate,  4 
Dist.  Rep.  266. 

191.  Where  the  constitution  of  a  bene- 
ficial society  provided  that  those  persons 
who  were  legally  entitled  to  receive  the 
funeral  benefit  should  notify  the  society 
of  the  death ;  it  was  held,  that  the  execu- 
tor was  entitled  to  receive  out  of  the 
benefits  an  amount  sufficient  to  pay 
the  funeral  expenses.  Oelsen  v.  Schiller 
Death  BeneficicU  Society,  9  Lane.  113.  In 
such  a  case  the  beneficiary  could  not  sub- 
sequently recover  from  the  decedent's 
estate  the  amount  of  such  funeral  ex- 
penses on  the  ground  that  the  decedent's 
estate  was  primarily  liable  therefor ;  the 
doctrine  of  subrogation  does  not  apply. 
SchaubePs  Estate,  12  Lane.  166. 


VI.  Distributioii. 

(a)  General  principles. 

192.  The  law  of  the  domicil  governs 
the  distribution  of  personalty.  WMer's 
Estate,  6  Moutg.  159. 

193.  The  estate  of  a  man  presumed  to 
be  dead  after  seven  yeai-s'  absence,  should 
not  be  distributed  without  an  administra- 
tion.    Wider's  Estate,  6  Montg.  169. 


194.  The  next  of  kin  of  an  intestate 
who  are  entitled  to  his  estate  may,  if 
there  are  no  creditors,  make  distribution 
among  themselves  without  raising  an  ad- 
ministration. Bapp's  Estate,  12  C.  C. 
609. 

195.  An  administrator  is  protected  by 
a  decree  of  distribution,  notwithstanding 
he  made  the  payment  before  the  actual 
decree  was  made.  Comm'th  v.  Shipman, 
3  Cent.  267. 

196.  The  death  of  either  debtor  or 
creditor  does  not  stop  the  running  of  the 
statute  of  limitations ;  upon  distribution, 
an  administrator  cannot  set  off  against  a 
legatee  a  debt  due  the  estate  which  is 
barred  by  the  statute.  Light's  Estate, 
136  P.  S.  211 ;  8.  c.  27  W.  N.  C.  21. 

197.  One  who  pays  the  fund  to  the  ac- 
countant has  no  standing,  upon  its  sub- 
sequent distribution,  to  claim  the  same 
adversely  to  the  estate.  High's  Estate, 
136  P.  S.  222 ;  8.  c.  26  W.  F.  C.  460. 

19&  One  who  shares  in  the  distribu- 
tion of  the  assets  of  an  estate  is  estopped 
from  subsequently  claiming  that  certain 
of  the  assets  were  her  personal  property. 
Patterson  v.  Dushane,  137  P.  S.  23;  s.  c. 
27  W.  N.  C.  41. 

199.  Where  a  decedent  was  a  native  of 
Germany,  but  lived  in  England  for  four- 
teen years,  and  there  abandoned  his  wife 
and  left  England  for  this  country ;  it  was 
held,  upon  distribution  of  his  estate,  that 
his  domicil  of  choice  having  been  aban- 
doned, his  domicil  of  origin  was  resumed 
by  operation  of  law,  and  as  his  relatives 
in  Grermany  had  asked  for  the  distribu- 
tion of  his  estate  in  this  jurisdiction,  the 
estate  would  be  distributed  in  accordance 
with  the  laws  of  this  state.  Bremme's 
Estate,  13  C.  C.  177 ;  s.  c.  32  W.  N.  C. 
136. 

200.  Where  an  estate  is  subject  to  the 
payment  of  an  annuity  and  also  a  fixed 
sum  at  the  annuitant!s  death,  and  the 
original  securities  retained  by  the  execu- 
tor, althoiigh  presently  yielding  an  in- 
come more  than  sufficient  to  pay  the 
annuity,  are  of  fluctuating  value,  the 
court  will  not  set  apart  any  portion  of 
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them  to  meet  the  annuity  and  distribute 
the  balance.  Christicm'a  Estate,  13  C.  C. 
283. 

aoi.  An  executor  retains  securities  of 
fluctuating  value  at  his  peril,  but  where 
they  cannot  be  sold  presently  without 
prejudice  to  the  estate,  the  court  will  not 
order  an  immediate  distribution.  Chris- 
tian's Estate,  13  C.  C.  283. 

202.  Where  a  testator  devised  his  resid- 
uary estate  to  certain  persons  in  trust 
to  be  divided  pro  rata  among  certain 
specified  institutions,  the  orphans'  court 
awarded  a  balance  in  the  hands  of  the 
executors,  consisting  of  imconverted  as- 
aets,  to  the  trustees  for  conversion  and 
distribution.  Pepper's  Estate,  13  C.  C. 
407 ;  8.  c.  32  W.  N.  C.  323. 

203.  A  fund  created  by  the  contribu- 
tions of  the  members  and  payable  to  the 
next  of  kin  of  a  deceased  member  of  the 
beneficial  association,  is  not  subject  to 
the  debts  of  the  member  and  should  not 
be  paid  to  his  administrator,  but  should 
be  distributed  directly  to  the  next  of  kin, 
and  where  an  administrator  receives  such 
a  fund  and  charges  himself  with  it  in  his 
account,  it  will  be  awarded  to  the  persons 
so  entitled.     Zinn's  Estate,  14  C.  C.  33. 

204.  Upon  the  audit  of  an  adminis- 
trator's account  the  orphans'  court  may, 
in  its  discretion,  set  aside  a  sufficient  sum 
to  cover  a  claim  in  the  common  pleas 
against  the  accountant.  BenneO^s  Estate, 
132  P.  S.  201 ;  8.  c.  26  W.  K.  C.  343. 

205.  The  orphans'  court  in  its  discre- 
tion may  delay  distribution  of  an  estate 
or  set  apart  a  portion  to  await  the  result 
of  pending  litigation.  Kern's  Estate,  4 
Dist.  Eep.  73. 

206.  Where  letters  of  administration 
were  taken  out  in  this  state  in  the 
forum  where  the  assets  were  found,  but 
the  domicil  was  in  another  state,  and  the 
next  of  kin  and  sole  heir  resided  in  the 
said  forum  and  the  only  known  creditor 
presented  his  claim  there,  although  he 
resided  at  the  decedent's  domicil ;  it  was 
Juid,  that  it  was  not  necessary  for  the  ad- 
ministrator to  remit  the  balance  in  his 
hands  to  an  administrator  to  be  appointed 


at  the  decedent's  domicil,  for  distribution. 
Weaver's  Estate,  12  Lane.  67. 

207.  A  judgment  obtained  against  an 
executor  does  not  conclude  heirs  and  devi- 
sees in  the  distribution  of  the  real  estate 
of  the  testator;  they  may  question  any 
item  included  in  the  judgment.  Zuber's 
Estate,  10  Montg.  137. 

206.  Where  A  executed  and  delivered 
a  paper  under  seal  directing  her  executor, 
in  consideration  of  moneys  advanced,  to 
pay  a  certain  sum  of  money  at  her  death 
to  the  executors  of  B ;  it  was  hdd,  that 
the  paper  was  not  testamentary  and  upon 
a  distribution  of  A's  estate,  £'s  executors 
were  entitled  pro  rata  with  A's  other 
creditors.    HoWs  Estate,  39  P.  L.  J.  336. 

209.  Where  the  principal  of  an  estate 
is  not  to  be  distributed  immediately,  the 
auditing  judge  will  not  determine  any 
question  as  to  its  future  distribution,  but 
the  distribution  of  income  will  be  deter- 
mined although  the  incidental  effect  will 
be  to  bind  the  future  distribution  of  the 
principal.  Potter's  Estate,  4  Dist.  Eep. 
329. 

210.  Where  a  mortgagee  claims  against 
the  general  estate  of  an  insolvent  dece- 
dent, he  will  be  allowed  a  dividend  on  the 
principal  of  his  bond  and  interest  to  the 
date  of  the  decedent's  death;  where  an 
estate  is  insolvent,  interest  upon  all 
claims  can  only  be  computed  to  the  de- 
cedent's death.  Keebler's  Estate,  4  Dist. 
Eep.  346. 

211.  Upon  the  distribution  of  a  de- 
cedent's estate,  where  it  appeared  thi^ 
forty-six  settlements  had  been  made 
among  the  heirs  during  seventeen  years 
without  any  inventory,  appraisement  or 
accoimt  filed ;  it  was  held,  upon  distribu- 
tion, that  the  court  would  not  set  aside 
such  settlements  at  the  instance  of  a 
widow  of  one  of  the  distributees,  who 
was  also  one  of  the  executors,  who  assisted 
in  the  distribution.  Pakthorp's  Estate, 
168  P.  S.  98. 

212.  Upon  the  distribution  of  the  estate 
of  a  deceased  partner,  the  surviving  part- 
ners are  entitled  to  reimbursement  in  the 
orphans'  court  for  the  payment  of  the  in- 
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dividual  debts  of  the  deceased  out  of  firm 
assets  after  his  death.  Scoffs  Estate,  42 
P.  J.  L.  476. 

(6) .  Distribative  shares. 

213.  It  is  in  the  discretion  of  the 
orphans'  court,  on  distribution,  to  per- 
mit legatees  to  take  the  securities  in 
specie.  Brown's  Appeal,  12  Cent.  684; 
a.  c.  14  Atlan.  130. 

214.  If  a  child  be  shown  to  be  the 
child  of  a  decedent,  she  is  presumed  to 
be  legitimate.  Simpson's  Estate,  4  Del. 
129;  8.  c.  1  Lack.  Jur.  193. 

215.  Upon  the  death  of  an  intestate 
without  issue,  an  adopted  child  is  en- 
titled, as  against  the  widow,  to  two-thirds 
of  the  personal  estate  of  the  decedent. 
Boioan's  Estate,  132  P.  S.  299 ;  aflarming 
s.  c.  6  C.  C.  461. 

216.  Second  cousins,  being  grandchil- 
dren of  deceased  uncles  and  aunts,  are  not 
entitled  to  participate  as  against  first 
oousins,  being  children  of  deceased  uncles 
and  aunts.    Bogers's  EOate,  131  P.  S.  382. 

217.  Upon  a  devise  of  the  whole  estate, 
to  "be  settled  and  divided  by  law"  to 
widow  and  children,  distribution  should 
follow  the  intestate  laws.  Clever's  Estate, 
38  P.  L.  J.  94. 

2ia  Upon  a  limitation  of  personalty 
to  the  "  heirs  "  of  a  first-taker,  the  word 
^'  heirs  "  includes  a  widow  or  a  husband 
AsiUon's  Estate,  134  P.  S.  390 ;  s.  c.  26 
W.  N.  C.  41 ;  reversing  7  C.  C.  366. 

219.  Upon  a  bequest  of  personal  prop- 
erty to  the  "  heirs  "  of  a  tenant  for  life 
in  equal  shares,  his  widow  and  two 
nephews  are  entitled  to  the  fund  in  equal 
third  parts.     IMd 

220.  Surplus  income,  not  being  disposed 
of  by  the  testator,  passes  under  the  intes- 
tate laws.  Bhode^s  Estate,  147  P.  S.  227 ; 
aflfirming  s.  c.  26  W.  N.  C.  233;  47  L.  I. 
246. 

221.  The  principle  of  a  ground-rent 
paid  off  in  the  lifetime  of  one  who  had  a 
vested  estate  must  be  distributed  as  per- 
sonalty. Shepherd's  Estate,  8  C.  C.  520; 
s.  c.  47  L.  I.  299. 

222.  Upon  a  conversion  of  real  estate 


by  a  direction  to  executors  to  sell,  the 
proceeds  should  be  distributed  as  re- 
quired by  the  character  of  personalty. 
Lomeson's  Estate,  5  Kulp  405. 

223.  The  interest  of  a  deceased  legatee 
is  payable  to  his  executors ;  it  is  the  lat- 
ter's  business  to  carry  out  the  will  of  his 
decedent.  Langhlin's  Estate,  131  P.  S. 
333;  aflarming  s.  c.  36  P.  L.  J.  189. 

224.  Upon  distribution  of  a  grand- 
father's estate,  who  left  a  daughter  who 
is  since  deceased  leaving  children,  the 
administrator  of  the  daughter  should 
claim  her  share  before  the  auditor. 
Simpson's  Estate,  4  Del.  129 ;  s.  c.  1  Lack. 
Jur.  193. 

225.  Notwithstanding  the  act  of  3 
June  1887,  a  husband  is  still  liable  for 
his  wife's  necessaries  and  such  bills  will 
be  charged  against  his  share  of  her  estate. 
Weber's  Estate,  26  W.  N.  C.  220. 

226.  Where,  after  a  specific  bequest,  it 
is  provided  by  codicil  that  the  legatee 
shall  receive  "  only  the  sum  of  one  dollar 
as  the  full  amount  of  his  share,"  this  does 
not  exclude  him  from  sharing  in  that 
part  of  the  estate  of  which  the  deceased 
died  intestate.    Bell's  Estate,  8  C.  C.  454. 

227.  Where  a  codicil  revoked  an  abso- 
lute gift  as  to  four  sons  and  substituted 
trusts,  such  a  codicil  must  be  read  as  if 
written  in  the  original  instrument,  and 
controls  the  distribution  under  the  same 
of  a  share  of  another  brother  who  died 
without  issue.  Bvllock^s  Estate,  7  C.  C. 
439;  s.  0.46  L.  L  270. 

22a  If  there  be  fraud  in  an  adminis- 
trator not  paying  over  to  heirs,  who  are 
under  his  guardianship,  their  distributive 
shares,  the  statute  only  runs  from  the 
discovery  of  the  fraud.  Gdbler's  Appeal, 
6  Cent.  314. 

229.  If  upon  adjudication  it  appears 
that  some  of  the  distributees  have  re- 
ceived more  than  their  share  of  the 
income,  the  excess  will  be  ordered  to 
be  repaid  out  of  future  shares.  Vander- 
forcPs  Appeal,  12  Atlan.  491. 

23a  A  sole  legatee  of  all  the  personal 
property  is  bound  by  a  family  settlement 
under  seal  providing  for  an  equal  distri- 
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iQtitioii  among  all  the  children  "for  the 
purpose  of  settling  all  doubt  and  carry- 
ing out  the  intention  of  the  decedent." 
Johnson's  Estate,  8  C.  C.  1. 

231.  The  release  of  an  interest  in  the 
estate  of  a  decedent,  if  obtained  by  a 
fraudulent  suppression  of  the  truth  in 
respect  thereto  and  without  considera- 
tion, is  void.  Brooks  v.  First  Presbyterian 
Church,  128  P.  S.  408 ;  s.  c.  136  P.  S.  137. 

232.  A  provision  in  a  will  that  "I 
would  rather  prefer  to  have  a  division 
made,  etc."  is  but  precatory,  and  the 
executors  have  no  power  to  postpone 
distribution  until  the  period  referred  to. 
Wamer^s  Estate,  130  P.  S.  359. 

233.  Upon  the  distribution  of  a  fund 
raised  here  xuider  ancillary  letters  the 
orphans'  court  will  not  pass  upon  a  ques- 
tion as  to  what  is  the  law  of  the  domicU, 
but  will  direct  the  fund  to  be  paid  to 
the  administrator  cum  testamento  annexo 
at  the  domicil.  Buebsam's  Estate,  26 
W.  N.  C.  311. 

234.  Where  an  insolvent  residuary 
legatee  is  indebted  to  the  estate,  the 
amount  due  by  him  is  properly  deducted 
from  his  share  of  the  fund,  and  this, 
though  the  fund  be  held  by  an  assignee 
without  notice  of  the  indebtedness.  DtdPs 
Estate,  137  P.  S.  116. 

235.  Where  a  testator  left  two  sons 
and  married  daughter  and  devised  to  one 
son  a  farm  "at  $2650"  and  to  the  other 
a  farm  "  at  $6000,"  with  cross-remainders 
on  the  death  of  either  without  issue,  and 
he  bequeathed  the  sum  of  $6.00  to  his 
daughter  and  her  husband  each,  for 
their  full  share;  it  was  ?ield,  that  there 
was  no  personal  obligation  on  the  dev- 
isee to  pay  the  sums  at  which  their 
farms  were  valued,  nor  were  said  sums 
charged  upon  the  devises,  so  as  to  raise 
a  fund  undisposed  of  by  the  will  in  which 
the  daughter  could  share.  Knaub's  Es- 
tate, 144  P.  S.  322. 

236.  Where  residuary  legatees  have, 
by  mistake,  received  an  amount  in  excess 
of  their  interest,  they  wiU  be  required 
to  refund  to  the  widow  her  share,  but 
interest  will  only  be  allowed  feom  the 


date  at  which  the  demand  for  restitatimi 
was  made.  Gritn's  Estate,  147  P.  S.  190  j 
afilrming  s.  c.  48  L.  I.  86. 

237.  A  family  arrangement  whereby 
the  heirs  requested  the  executor  to  make 
advances  to  another  heir  to  save  her 
home  from  sale  by  execution,  and  charge 
the  same  against  their  shares,  will  be 
upheld  even  against  a  married  woman. 
Good's  Estate,  150  P.  S.  307. 

23a  Under  the  French  spoliation  act 
of  1891,  where  an  appropriation  was 
made  to  pay  a  claim  to  the  next  of  kin 
of  the  claimant,  and  when  the  act  was 
passed  all  of  the  claimant's  children  were 
dead  but  there  were  living  four  grand- 
children, children  of  a  son,  and  thirteen 
great-grandchildren,  who  were  the  issue 
of  seven  deceased  children  of  a  daughter; 
it  was  held,  that  the  four  living  grand- 
children were  each  entitled  to  take  one- 
eleventh  in  their  own  right,  as  the  nea^ 
est  of  kin,  and  that  one-eleventh  would 
go  to  the  representatives  of  each  of  the 
deceased  grandchildren  per  stirpes.  Clear 
enes  Estate,  160  P.  S.  391;  overruling 
Clement^s  Estate,  150  P.  S.  85  and  ia 
effect  aflBrming  Clement's  Estate,  10  C.  C 
481.  See  Clement's  Estate,  13  C.  C.  129; 
s.  0.  2  Dist.  Rep.  341 ;  Stokers  Estate,  10 
C.  C.  527 ;  s.  c.  29  W.  N.  C.  162. 

239.  Where  certain  relatives  do  not 
participate  in  a  partial  distribution, 
although  entitled  to  do  so,  the  inequal- 
ity will  be  corrected  on  a  subsequent 
distribution  of  other  funds  belonging  to 
the  estate.     Tetter's  Estate,  160  P.  S.  506. 

240.  A  petition  to  open  the  confirma- 
tion of  an  auditor's  report  and  to  decree 
a  redistribution  will  not  be  allowed,  where 
the  petition  does  not  allege  fraud,  or  that 
the  money  sought  to  be  recovered  had 
not  been  paid  out  to  the  distributees 
mentioned  in  the  decree.  Bear's  Estate, 
162  P.  S.  647 ;  affirming  s.  c.  11  Lane  65. 

241.  Where  a  testator  directed  his 
estate  to  be  kept  intact  and  undistributed 
for  five  years,  and  empowered  his  exec- 
utors to  sell  and  convey  his  real  estate 
within  that  period  for  the  purpose  of 
raising  money,  and  to  incumber  either  his 
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personal  or  real  estate  for  the  same  piir- 
pose  and  at  any  time  before  final  settle- 
ment to  sell  and  convey  his  real  estate 
for  the  payment  of  debts,  and  he  directed 
that  at  the  end  of  five  years  his  estate 
shoold  be  divided  among  his  widow  and 
children  as  under  the  intestate  laws ;  it 
iras  hdd,  that  the  latter  were  not  entitled 
to  the  income  of  the  real  estate  during 
the  five  years.  SearigJU'a  Estate,  163 
P.  S.  218. 

au.  Upon  the  adjudication  of  an  ex- 
ecutor's account,  where  it  appeared  that 
a  devisee  had  died  intestate  thirteen 
jears  before,  leaving  a  husband  and  two 
children,  and  that  by  the  death  of  one 
ol  the  children  the  husband  became  en- 
titled to  two-thirds  and  the  surviving 
child  to  one-third,  and  further  that  the 
real  estate  had  been  converted  into  per- 
sonalty; it  was  held  to  be  within  the 
diaaetion  of  the  court  to  award  the  fund 
to  the  administrator  of  the  devisee  or 
directly  to  her  husband  and  child,  but 
that  the  former  was  the  safer  cotirse. 
Sm^$  Estate,  10  C.  C.  463;  s.  c.  28  W. 
N:C.544. 

M3.  Upon  the  distribution  of  a  dece- 
dent's estate,  it  is  by  no  means  clear  that 
the  orphans'  court  has  jurisdiction  to  set 
off  against  the  share  of  a  distributee  the 
difference  between  his  bid  at  an  execu- 
tor's sale  and  the  amount  obtained  at  a 
resale  rendered  necessary  by  his  failure 
to  comply  with  his  bid ;  the  court  will 
not  do  so,  however,  where  the  parties 
claiming  such  set-off  have  not  presented 
filets  and  circumstances  which  in  equity 
and  good  conscience  entitle  them  to  be 
sustained  in  their  claim.  Morgan's  Es- 
tate,  11  C.  C.  162;  s.  o.  30  W.  N.  C. 
243. 

M4.  Where  the  fund  for  distribution 
irises  from  the  sale  of  property  standing 
in  the  name  of  one  person  and  the  real 
owitership  is  in  another,  the  latter  may 
follow  the  proceeds  upon  its  distribution 
by  the  orphans'  court ;  and  this,  though, 
M  a  general  rule,  persons  claiming  ad- 
versely to  the  estate  of  a  decedent  can- 
not be  heard  in  the  orphans'  court    Mar- 


tin's Estate,  11  C.  C.  246;  s.  c.  30  W.  N. 
C.  461. 

245.  Where  certain  legacies  were  pay- 
able at  the  termination  of  a  life  estate, 
which  life  estate  consisted  of  the  income 
on  certain  bonds,  and  the  legacies  aggre- 
gated the  same  value  as  the  face  of  the 
bonds,  and  it  appeared  that  the  bonds 
were  depreciating  in  value  and  might 
not  realize  enough  at  the  death  of  the 
life  tenant  to  pay  the  legacies  in  full, 
the  court  upon  distribution  set  apart  two 
thousand  dollars  from  the  residue,  out 
of  which  to  meet  any  deficiency  which 
might  result  to  the  legatees  if  the  entire 
residuary  estate  were  distributed.  Lath- 
rop's  Estate,  14  C.  C.  246. 

246.  Where  a  person  has  been  absent 
and  unheard  of  for  over  twenty-five  years 
an  administrator  appointed  under  the  act 
24  June  1886  (Brightly's  Pardon  676), 
cannot  be  compelled  to  pay  over  the  fund 
to  the  heirs  withdut  positive  proof  of  the 
death  of  such  absent  person ;  and  this, 
even  though  distribution  has  been  re- 
ported by  an  auditor  whose  report  has 
been  absolutely  confirmed.  Bed^s  Estate, 
16  C.  C.  564 ;  following  Scott  v.  McNeaJ, 
164  U.  S.  34. 

247.  The  orphans'  court  has  jurisdic- 
tion to  adjust  the  equities  between  co- 
distributees  where  a  sufficient  balance 
remains  in  the  hands  of  the  accountant, 
but  it  cannot  compel  contribution  by  a 
distributee  who  haa  been  overpaid  by  a 
foreign  executor  or  under  the  decree  of 
a  foreign  court.  Wheeler's  Estate,  4  Dist. 
Eep.  266. 

248.  Where  a  testator  devises  his  es- 
tate to  executors  in  trust  to  collect  the 
income  and  pay  the  same  to  his  widow 
for  the  maintenance  of  herself  and  minor 
children,  and  if  she  should  die  or  remarry 
during  the  minority  of  any  of  his  chil- 
dren, then  the  income  to  be  paid  to  the 
guardian  of  any  of  the  minors  for  their 
maintenance ;  and  the  balance  of  the  in- 
come was  directed  to  accumulate  until 
his  youngest  child  should  have  attained 
the  age  of  twenty-one  years  or  until  the 
decease  of  his  widow  if  she  should  re- 


3321 


Digitized  by 


Google 


6643 


DECEDENTS'  ESTATES,  VI. 


6644 


main  his  widow  so  long,  and  if  his  widow 
married,  distribution  was  to  be  made  as 
soon  as  his  youngest  child  should  reach 
the  age  of  twenty-one  years ;  it  was  held, 
that  distribution  must  await  the  minority 
of  the  youngest  child,  although  the  widow 
died  before  that  time.  Bametfa  Estate,  9 
Montg.  129. 

249.  Where  the  decedent  held  the  legal 
title  to  certain  real  estate  which  was  sub- 
ject to  a  resulting  trust  and  he  sold  it  by 
articles  of  agreement,  and  after  his  death 
the  sale  was  consummated  by  proceedings 
in  the  orphans'  court  and  his  administra- 
trix received  the  purchase  money ;  it  was 
held,  upon  a  distribution  of  his  estate 
which  was  insolvent,  that  the  cestui  que 
trusts  were  entitled  to  the  distribution  of 
their  equitable  proportion  of  the  purchase 
money.    Otterman's  Estate,  38  P.  L.  J.  323. 

250.  Where  a  distribution  is  made  by 
executors  in  good  faith  in  accordance 
with  the  agreement  of  the  widow,  she  is 
estopped  from  afterwards  contesting  such 
distribution.  Bisher'a  Estate,  40  F.  L.  J. 
131. 

251.  Upon  the  distribution  of  a  dece- 
dent's estate  where  it  appears  that  an 
heir  is  indebted  to  the  estate  in  an 
amount  greater  than  his  distributive 
share,  the  balance  should  be  divided 
among  the  other  heirs,  but  where  such 
balance  was  awarded  to  the  accountants, 
the  auditor's  report  was  not  set  aside,  as 
it  appeared  there  was  another  accoimt  to 
be  filed.    Hostetter's  Estate,  8  York  127. 

252.  Upon  the  distribution  of  a  dece- 
dent's estate,  the  creditor  of  an  heir,  who 
has  attached  his  share  or  acquired  a  lien 
on  his  undivided  interest  in  the  real  es- 
tate by  the  entry  of  a  judgment  after  the 
decedent's  death,  can  take  nothing  but 
what  remains  of  the  share  after  payment 
of  the  amount  he  owed  the  decedent. 
Kunkle's  Estate,  6  York  123. 

253.  Where  a  grantor  demised  and 
leased  all  the  coal  under  certain  lands 
with  the  privilege  of  mining  and  remov- 
ing the  same,  to  have  and  to  hold  for  the 
term  of  ninety-nine  years  and  to  pay  a 
fi.xed  rate  per  ton  for  coal  mined  but  not 


less  than  a  stipulated  sum  each  year ;  it 
was  held,  that  the  transaction  constituted 
a  sale  of  the  coal,  and  the  rentals  matur* 
ing  after  the  death  of  the  grantor  were 
payable  as  purchase  money  to  his  admin- 
istrators and  distributable  as  personalty 
to  those  entitled  thereto.  Laxarutfs  E»- 
tote,  146  P.  8.  1 ;  reversing  s.  c.  6  Kulp 
53. 

254.  A  "  lease  and  demise "  of  all  the 
anthracite  coal  in  and  upon  and  under 
certain  land  which  the  party  of  the  sec- 
ond part  can  take  from  the  same  within 
and  during  the  term  of  twenty-five  years, 
with  the  usual  clauses  as  to  minimum, 
etc.,  amounts  to  a  sale  of  the  coal  in 
place  and  not  to  a  mere  license  to  take 
the  coal,  and  after  the  death  of  the 
grantor  the  royalties  accruing  are  dis- 
tributable as  personalty,  the  share  of  a 
daughter  who  died  after  her  father  being 
distributable  to  her  husband  and  children 
according  to  the  law  of  the  state  in  which 
she  was  domiciled.  Hancock's  Estate,  7 
Kulp36. 

255.  Where  land  is  purchased  with 
firm  assets  and  title  is  taken  in  the  names 
of  the  individual  partners  under  an  agree- 
ment that  upon  the  death  of  one,  the  sur- 
vivors may  purchase  his  interest,  such 
land  is  personalty  as  between  the  co-part- 
ners, and  upon  the  death  of  a  partner  and 
such  purchase  by  the  survivors,  the  fund 
will  be  distributed  to  his  representatives 
as  personalty.  Barber's  Estate,  14  C.  C. 
167. 

256.  Where  money  is  applied  by  trus- 
tees under  a  power  to  the  purchase  of 
real  estate,  it  is  not  thereby  converted 
into  realty  for  the  piirposes  of  distribur 
tion;  realty  will  be  distributed  to  the 
same  persons  and  in  the  same  proportions 
as  if  the  money  had  been  invested  in  per- 
sonalty. Ingersdl's  Estate,  16  C.  C.  19 ; 
s.  c.  36  W.  N.  C.  249,  261. 

257.  The  proceeds  of  cemetery  lots 'con- 
veyed to  the  decedent,  his  heirs  at  com- 
mon law  and  assigns,  and  sold  under  the 
order  of  the  orphans'  court,  will  be  dis- 
tributed as  real  estate.  HolbrooKs  Estate, 
1  Dist.  Bep.  269. 
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258.  Money  reoeived  in  condemnation 
proceedings  from  a  railroad  for  a  right  of 
way  will  be  distributed  as  personal  prop- 
erty.   Hough's  Estate,  3  Dist.  Rep.  187. 

259.  Where  land  is  sold  under  the  Price 
act,  the  proceeds  retain  the  character  of 
real  estate  and  descend  as  such.  Hough's 
Estate,  3  Dist  Rep.  187. 

260.  Where  the  land  of  an  intestate 
had  been  sold  in  partition  at  the  suit  of 
other  tenants  in  common,  it  was  held, 
that  the  proceeds  descended  as  personal 
property,  and  must  be  distributed  as  such 
under  the  intestate  law.  Hough's  Estate, 
3  Dist  Rep.  187. 

261.  Where  the  real  estate  of  a  lunatic 
was  sold  in  1871,  and  in  1872,  upon  his 
being  adjudged  restored  to  sanity,  the 
committee  was  suspended  and  filed  an 
account  of  the  proceeds  of  the  sale,  which, 
however,  they  retained  and  reinvested, 
until  1885,  when  he  was  reinstated  as 
committee;  it  was  hdd,  upon  the  death 
of  the  lunatic,  that  such  proceeds  of  sale 
must  be  distributed  as  personalty ;  and  it 
was  further  hdd,  that  the  auditor  to  dis- 
tribute had  no  authority  to  inquire  into 
the  mental  condition  of  the  lunatic  during 
the  years  he  had  been  adjudged  restored 
to  sanity.  Jomeis  Estate,  3  Dist.  Rep. 
318. 

262.  Where  a  contested  will  was  by 
agreement  admitted  to  probate,  and  a 
certain  sum  was  paid  over  to  the  trustee 
for  the  heirs  at  law  and  next  of  kin  in 
proportion  to  the  value  of  their  interests; 
it  was  Jield,  that  the  distribution  of  the 
fund  must  be  governed  by  the  terms  of 
the  agreement;  that  if  any  real  estate 
appeared  to  have  come  to  the  testator  ex 
parte  patema,  the  proceeds  must  be  dis- 
tributed to  the  heirs  ex  parte  patema;  but 
counsel  fees  and  collateral  inheritance  tax 
was  properly  deducted  from  the  whole 
fond;  and  that  proceeds  of  real  estate 
derived  ex  parte  patema  must  be  awarded 
to  the  executor  of  a  deceased  heir  to  be 
distributed  as  personal  property.  Pqa- 
per's  Estate,  4  Dist  Rep.  101. 

263.  Where  the  confirmation  of  an  ac- 
count has  been  obtained  by  fraud,  and 


distribution  made  in  accordance  with  the 
decree,  the  court  has  power  in  the  absence 
of  laches  to  order  a  restitution  by  the 
distributees.  White's  Estate,  1  Dist.  Rep. 
608 ;  s.  c.  12  C.  C.  93.  See  s.  c.  163  P.  S. 
388;  affirming  s.  o.  2  Dist  Rep.  207. 

Vn.  Refunding  bonds. 

264.  An  executor  is  not  entitled  to  a 
refunding  bond  for  money  awarded  by 
the  orphans'  court  to  a  distributee. 
OuiikeVs  Estate,  6  Lane.  217. 

265.  Payment  to  a  legatee  without  a 
refunding  bond,  even  after  a  decree 
making  distribution,  will  not  be  ordered 
where  the  executor  shows  that  certain 
creditors  failed  to  present  their  claims. 
Freedley's  Estate,  6  Montg.  134. 

266.  Where  an  executor  or  adminis- 
trator makes  payment  in  conformity  with 
a  decree  of  the  orphans'  court,  directing 
distribution,  he  is  protected  by  the  de- 
cree; and  this,  though  a  refunding  bond 
was  not  exacted  from  the  distributee. 
Fergrison,  v.   Yard,  164  P.  S.  686. 

267.  The  orphans'  court  has  jurisdic- 
tion to  demand  a  refunding  bond,  where 
distribution  is  claimed  upon  the  ground 
that  there  is  a  presumption  of  death  as 
to  some  of  the  distributees.  Meaher's 
Eaate,  10  C.  C.  221;  s.  c.  28  W.  N.  C. 
275. 

26a  A  refunding  bond  for  the  value 
of  assets  transferred  by  an  executor 
under  the  direction  of  the  court  will 
not  be  required  where  the  executor  is 
fully  protected  by  a  bond  conditioned 
for  the  return  of  the  assets  in  specie. 
Christian's  Estate,  13  C.  C.  416. 

269.  Where  an  executor  makes  a  vol- 
untary payment  to  a  legatee  without 
taking  security  approved  by  the  court, 
he  does  so  at  his  own  risk  and  a  sub- 
sequent confirmation  of  his  account,  in 
which  he  has  taken  credit  for  such  pay- 
ment will  not  protect  him  against  the 
subsequent  claims  of  creditors;  such 
legatees  may  be  compelled  to  contrib- 
ute to  the  payment  of  creditors,  not- 
withstanding  five   years    have    elapsed 
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since  the  confirmation  of  the  executor's 
account.    Bdbinff$  Estate,  4  Dist.  Bep. 

277. 

Vm.  Advancements. 

270.  Where  a  decedent  declares  that 
certain  advancements  to  his  children 
shall  be  deducted  from  their  shares, 
they  cannot  deny  the  existence  of  the 
indebtedness  charged,  nor  the  amount 
thereof.  EicMberger'a  Estate,  135  P.  S. 
160;  8.  0.  26  W.  N.  C.  209.    , 

271.  Where  a  daughter  gave  to  her 
mother  an  acknowledgment  for  a  sum 
of  money  received,  and  paid  a  payment 
of  interest  thereon;  hM  to  be  an 
advancement,  and  that  it  should  be 
charged  against  her  share  of  the  estate. 
Bucknar's  Estate,  136  P.  S.  23;  s.  c.  26 
W.  N.  C.  237;  affirming  s.  c.  7  C.  C.  361. 

272.  A  deed  of  a  farm  from  father  to 
son  was  lidd  to  be  an  advancement. 
Lems's  Appeal,  127  P.  S.  127. 

273.  If  a  father  purchase  a  property 
with  his  own  funds  and  put  the  deed 
in  his  son's  name  for  "safety"  from 
creditors,  the  son  is  liable  to  his  estate 
for  the  purchase  money.  GiUeapi^s  Es- 
tate, 7  C.  C.  305;  s.  o.  46  L.  I.  444. 

274.  If  a  father  and  children  be  ten- 
ants in  common,  payments  by  the  father 
for  the  protection  and  preservation  of 
the  property,  are  presumed  to  be  in- 
tended as  a  gift  or  advancement. 
Chases  Estate,  7  C.  C.  298;  s.  o.  46  L.  I. 
445. 

275.  But  this  rule  does  not  apply  to 
enforced  payments  by  the  father's  es- 
tate of  premium  notes  on  a  policy  of 
insurance,  in  which  the  deceased  and 
his  children  held  a  joint  interest. 
Chase's  Estate,  7  C.  C.  300;  s.  o.  46  L.  I. 
445. 

276.  If  a  parent  lend  money  to  a  child 
and  take  security,  it  is  a  debt  and  not  an 
advancement;  if  payable  on  demand,  it 
bears  interest  from  the  time  of  demand. 
Daisys  Estate,  6  Lane.  177;  affirmed  in 
Daisz's  Appeal,  128  P.  S.  672. 

277.  Where  a  son  executed   a   judg- 


ment-note to  his  father  who  subsequently 
bequeathed  it  to  him,  it  was  hdd  that 
it  was  altogether  inexplicable,  if  in- 
tended as  an  advancement,  that  it 
should  have  been  put  in  such  a  form. 
Potts's  Appeal,  10  Atlan.  887. 

278.  Interest  on  advancements  is 
chargeable  from  one  year  after  the 
ancestor's  death.  Butler's  Estate,  37  P. 
L.  J.  442. 

279.  A  debt  converted  by  a  testator 
into  an  advancement  bears  interest  only 
from  the  time  fixed  by  him.  If  no  date 
be  fixed  by  the  will,  interest  is  charge- 
able upon  the  expiration  of  a  year  after 
decedent's  death.  Patterson's  Appeal, 
128  P.  S.  269. 

280.  Advancements  are  not  chargeable 
with  interest.  Bender's  Estate,  10  Lane. 
167. 

281.  Upon  a  remainder  to  children  and 
cross-remainders  amongst  them,  on  their 
dying  tmmarried  and  without  children, 
and  a  proviso  that  one  should  not  be  paid 
his  share  until  he  reached  thirty-five 
years,  the  orphans'  court  has  no  jurisdic- 
tion to  grant  him  an  advancement  to  go 
into  business.  GorM's  Estate,  6  C.  C. 
639;  s.  0.  46  L.  I.  179. 

282.  An  advancement  is  not  established 
by  a  clause  in  the  will  directing  that 
money  given  to  my  children  and  charged 
against  them  shall  be  deducted  from  their 
shares.  Light's  Estate,  136  P.  S.  211; 
s.  c.  27  W.  N.  C.  21. 

283.  An  entry  by  a  father  in  his  ac- 
count book  of  a  charge  against  his 
daughter  for  cash  paid  her,  indicates  an 
advancement ;  such  inference  stands  until 
overthrown  by  other  evidence.  AucAfs 
Estate,  7  Montg.  21. 

284.  The  court  refused  to  interfere 
with  the  finding  of  an  auditor  that  a 
debt  was  converted  into  an  advancement. 
Sickler's  Estate,  2  Mona.  23.  See  BitOe 
V.  BMe,  Ibid.  17. 

285.  Upon  the  distribution  of  a  fond 
in  the  orphans'  court  produced  by  a  sale 
in  partition,  where  one  of  the  heirs  was 
indebted  to  the  decedent,  he  will  be 
charged  with  the  advancement,  and  if  his 
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share  is  instifflcieiit  to  discharge  his  in- 
debtedness to  the  decedent's  estate,  his 
creditors  can  take  nothing  in  the  distribu- 
tion.   IXckinson's  EttcUe,  148  P.  S.  142. 

286.  Where  a  testator  directs  that  the 
debts  due  by  his  children  shall  be  treated 
as  advancements,  the  fact  that  one  of 
such  children  takes  only  a  remainder 
interest  in  real  estate,  will  not  prevent 
the  debt  being  turned  into  an  advance- 
ment nor  permit  a  recovery  thereon  by 
the  executors.  Snider  v.  Snider,  149  P.  S. 
362. 

287.  Where  a  farm  was  conveyed  by  a 
father  to  a  son  and  notes  were  given  to 
the  father  in  favor  of  a  brother  and 
sister,  but  the  father  retained  possession 
of  the  notes ;  it  was  held,  upon  a  rule  to 
open  judgments  entered  on  said  notes 
after  the  death  of  the  father,  where  the 
defendant  contended  that  the  conveyance 
of  the  farm  was  intended  merely  as  an 
advancement,  and  that  the  judgments 
did  not  represent  any  indebtedness,  that 
the  evidence  was  insufficient  to  sustain 
the  contention.  Doty  v.  Doty,  166  P.  S. 
285. 

288  Where  a  testator  directed  that  notes 
which  he  held  against  his  children  should 
be  deducted  from  their  share  and  he  had 
various  accounts  against  his  children,  but 
the  notes  were  not  entered  in  the  charge 
book,  and  the  notes  constituted  the  prin- 
cipal part  of  the  personal  estate  and 
more  than  enough  to  pay  the  pecuniary 
legacies,  and  if  the  notes  were  held  to  be 
advancements  there  would  be  no  person- 
alty to  pass  imder  the  residuary  clause, 
and  the  widow's  share  would  be  very 
small  in  comparison  with  what  the  chil- 
dren would  receive ;  it  was  held,  that  an 
intention  to  convert  the  notes  into  ad- 
vancements was  not  consistent  with  a 
purpose  to  pass  the  balance  of  the  per- 
sonal estate  under  the  residuary  clause, 
and  that  no  inference  of  such  intention 
could  be  drawn  from  the  direction  to  de- 
duct the  debte  of  his  children  from  their 
shares  of  his  estate.  Strod^s  E^ate,  168 
P.  S.  365. 

Where  a  testator  at  the  time  of 


his  death  held  two  notes  against  one  of 
his  sons  who  was  an  executor,  and  the  son 
became  involved  and  to  protect  the  estate 
gave  a  judgment  to  secure  the  payment 
of  the  two  notes,  and  having  subsequently 
relieved  himself  from  his  financial  embar- 
rassment, the  judgment  was  satisfied  by 
the  other  executor  who  retained  the  notes, 
which  by  the  testator's  directions  were  to 
be  deducted  as  advancements;  it  was 
hdd,  that  the  court  properly  refused  to 
strike  off  the  satisfaction  of  the  judg- 
ment, and  that  legatees  under  the  testa- 
tor's will  had  no  standing  to  invoke  the 
assistance  of  the  judgment  for  the  pur- 
pose of  protecting  their  shares.  Rvsh  v. 
Rush,  161  P.  S.  629. 

290.  Where  a  testator  charged  his  sons 
with  certain  advancements  entered  in  a 
memorandum  book ;  it  was  hdd,  that  upon 
the  sons  electing  to  take  under  the  will 
they  had  no  standing  to  contest  the  cor- 
rectness of  the  amounts  charged  against 
them  in  the  testator's  book.  ScheU's  Es- 
tate, 15  C.  C.  372. 

291.  Where  a  testator  at  the  time  of 
his  death  holds  a  note  against  a  legatee, 
the  presumption  is  that  it  is  a  debt  unless 
words  are  found  in  the  will  showing  a 
purpose  to  change  it  into  an  advance- 
ment.    Firman's  Estate,  2  Dist  Eep.  261. 

292.  Whether  a  conveyance  to  a 
married  woman  by  her  father  was,  as 
between  them,  an  absolute  or  only  a 
conditional  advancement  out  of  his 
estate,  is  a  question  which  must  be 
settled  between  his  heirs  and  herself; 
the  determination  of  such  a  question 
cannot  affect  the  right  of  a  subsequent 
creditor  of  the  husband  who  has  not 
been  injured.  Jones  v.  Stem,  7  Kulp 
343. 

293.  Where  a  decedent  makes  ad- 
vancements and  afterwards  makes  his 
will  without  taking  any  notice  of  the 
advancements,  each  child  or  grandchild 
can  claim  whatever  is  given  to  him  or 
her  by  the  will ;  and  this,  without  being 
liable  to  any  abatement  on  account  of 
such  advancements.  BeinhoUPs  Estate,  8 
Lane.  217. 
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294.  Where  a  son  owes  his  father 
money  which  cannot  be  collected  be- 
cause of  the  statute  of  limitations,  the 
father  may,  by  his  will,  direct  that  such 
indebtedness  may  be  deducted  and  with- 
held from  such  son's  share  in  the  distri- 
bution of  his  estate,  so  as  to  make  an 
equal  distribution  of  his  whole  estate 
among  his  children.  Huher'a  Estate,  9 
Lane.  337. 

299.  An  advancement  made  by  a  father 
after  the  date  of  his  will,  is  an  ademption 
of  the  legacy  given  to  his  child  by  the 
will.    Bender's  Estate,  10  Lane.  157. 

296.  Where  certain  children  have  re- 
ceived as  advancements  more  than  their 
shares  of  the  estate,  they  cannot  be  com- 
pelled to  refund  the  excess  to  the  estate, 
but  an  auditor  will  not  allow  such  chil- 
dren to  participate  in  a  distribution  of 
certain  moneys  distributable  imder  the 
terms  of  the  will  to  all  the  children  until 
they  have  paid  back  amounts  to  equalize 
all  the  shares.  Bender's  Estate,  10  Lane. 
157. 

297.  Where  the  share  of  a  son  was 
claimed  by  attaching  creditors;  it  was 
held,  that  another  son  was  competent 
to  testify  as  to  declarations  made  to  him 
by  his  father  to  establish  advancements 
made  to  his  brother.  Wtesfs  Estate,  12 
Lane.  41. 

296.  Where  the  entries  in  the  dece- 
dent's memorandum  book  were  headed 
"Dr."  and  «  Cr.";  it  was  held,  that  this 
was  not  sufficient  in  itself  to  establish 
the  relation  of  debtor  and  creditor  be- 
tween the  father  and  son,  and  prevent 
the  charges  from  being  considered  as 
advancements,  but  that  the  whole  book 
and  the  surrounding  circumstances  should 
be  taken  into  consideration.  Wtea^s 
Estate,  12  Lane.  41. 

299.  Where  a  transfer  of  property  by 
a  parent  to  a  child  appears  to  have  been 
a  sale  for  a  valuable  consideration,  the 
burden  of  proving  that  it  was  in  fact  an 
advancement,  is  upon  those  who  make 
such  an  allegation.  Donat's  Estate,  3 
Northam.  105. 


300.  Where  a  testator  directed  his 
executors  "  to  advance  by  way  of  loan," 
to  his  son,  a  sum  of  money  on  the  arrival 
of  the  son  at  a  certain  age,  and  the  son 
reached  said  age  in  his  father's  lifetime, 
when  the  father  gave  him  the  said  sum 
and  took  the  son's  note  therefor,  and  the 
father  by  a  codicil  directed  that  such  note 
should  bear  interest  to  be  deducted  from 
the  son's  income  under  the  will  during 
his  mothei-'s  lifetime,  and  at  the  latter's 
death  the  principal  should  be  deducted 
from  the  share  then  payable  to  the  son ; 
it  was  held,  that  the  transaction  was  a 
loan  and  not  an  advancement;  and  where 
the  testator  had  blended  his  whole  estate 
until  partition  be  made  by  a  trustee  and 
the  son  was  bequeathed  a  share  of  the 
blended  estate;  it  was  held,  that  the 
loan  became  a  charge  on  his  whole  estate 
including  the  real  estate.  Handy's 
Estate,  167  P.  S.  652;  s.  c.  36  W.  N.  C. 
265. 

301.  Where  a  testator,  after  payment 
of  annuities  to  his  wife  and  sister,  gave 
the  income  of  his  estate  to  his  children 
and  their  issue  per  stirpes  in  equal 
shares  until  the  death  of  all  his  chil- 
dren, when  the  principal  was  to  be 
divided  as  if  he  had  lived  until  then 
and  died  intestate,  and  he  afterwards 
advanced  large  sums  of  money  to  one 
of  his  daughter's  and  executed  a  codicil 
that  the  principal  of  the  advancements 
should  be  brought  into  hotchpot  and 
added  to  the  capital  in  the  hands  of 
the  trustee,  and  should  be  so  done  as 
to  reduce  the  share  of  the  daughter 
and  her  descendants  in  the  income  by 
an  amount  equal  to  six  per  cent  upon 
the  principal  thus  already  in  their  hands ; 
it  was  held,  that  the  daughter  or  her 
children  could  not  participate  in  the 
distribution  of  the  income  until  an 
amount  equal  to  six  per  cent  per  annum 
upon  the  advancement  should  have  been 
received  by  each  of  the  remaining  chil- 
dren of  the  testator.  Famum's  Estate, 
4  Dist.  Kep.  389. 
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DECEIT. 

See  CoNTBACT,  V. :  Fbaud. 

1.  An  action  of  deceit  will  not  lie  upon 
a  statement  which  could  not  deceive,  and 
as  to  the  truth  of  which  the  plaintiff 
must  have  had  full  knowledge.  Oil  Well 
Supply  Co.  v.  Exchange  Nat.  Bank,  131 
P.  S.  100. 

2.  The  vital  element  in  an  action  of 
deceit  is  that  of  an  intention  to  defraud. 
If  the  defendant  has  done  nothing,  which 

"Vcould  have  deceived  a  person  put  on  his 
guard  at  all  points,  the  action  cannot  be 
maintained.  Kern  v.  Simpson,  126  P.  S. 
46.  See  Kem  v.  Middleton,  16  Atlan. 
640. 

3.  Where  a  lessor  is  guilty  of  deceit  in 
inducing  the  lessee  to  accept  the  lease, 
the  latter  may  stand  to  the  bargain  and 
recover  damages  without  tendering  a  re- 
conveyance of  the  lease,  or  he  may  re- 
scind the  contract  and  recover  back  the 
money  paid.  Ovffey  v.  Clever,  146  P.  S. 
648. 

4.  Where  a  person  has  been  induced, 
by  the  misrepresentations  of  the  ofScers 
of  a  corporation,  to  subscribe  to  its  stock, 
he  may  rescind  the  contract  and  sue  in 
deceit  the  corporation  and  its  officers, 
for  the  amoTmt  paid  for  the  stock.  Lore 
V.  Westmoreland  Speciaity  Co.,  156  P.  S. 
33. 

5.  Where  the  plaintiff  had  purchased 
land  from  one  Williams  but  refused  to 
accept  the  title  until  the  land  was  re- 
leased from  the  lien  of  a  certain  deed  of 
trust  in  favor  of  the  defendant  given  to 
secure  six  promissory  notes,  and  Williams 
then  went  to  the  defendant  and  told  him 
that  the  land  had  been  sold  and  asked 
him  to  sign  a  release  which  recited  a  con- 
veyance to  the  plaintiff  on  a  prior  date, 
and  the  defendant  objected  to  signing  the 
release  because  it  was  general  and  he  did 
not  then  own  two  of  said  notes,  but  he 
was  assured  by  Williams  that  the  plain- 
tiff knew  of  the  ownership  of  the  two 
notes  and  then  signed  the  release,  believ- 
ing at  the  time  that  the  conveyance  to 
the  plaintiff  had  been  made  and  the  plain- 


tiff thereafter  accepted  the  title  and  the 
land  was  afterwards  sold  under  the  trust 
deed  for  the  payment  of  the  said  two 
notes;  it  was  held,  that  the  defendant 
was  under  no  duty  of  diligence  toward  the 
plaintiff  and  was  not  liable  to  him  in  an 
action  for  deceit  PhiUipa  v.  Craft,  139 
P.  S.  126. 

6.  There  is  no  special  confidential  or 
fiduciary  relation  between  an  officer  of  a 
corporation  and  a  person  from  whom  he 
purchased  the  stock  of  the  corporation; 
a  master's  finding  that  such  an  officer  had 
no  knowledge  at  the  time  of  the  purchase 
of  any  movement  which  would  tend  to 
increase  the  value  of  the  stock,  and  had 
not  been  guilty  of  any  misrepresentation 
or  concealment,  would  not  be  reversed 
except  for  manifest  error.  Krumbhaar  v. 
Griffiths,  151  P.  S.  223. 

7.  Where  a  vendor  of  timber  made  a 
false  estimate  to  his  vendee  as  to  the 
amount  of  the  timber  on  the  tract,  and  his 
employees,  by  his  directions,  showed  the 
vendee  only  the  best  part  of  the  timber 
and  stated  that  that  was  the  general  aver- 
age ;  it  was  h£ld,  that  a  bill  would  lie  for 
the  rescission  of  the  contract  of  sale. 
Brotherton  v.  Reynolds,  164  P.  S.  134; 
Makaffey  v.  Ferguson,  166  P.  S.  166. 

a  Where  a  purchaser  of  standing  tim- 
ber goes  upon  the  land  and  has  an  oppor- 
tunity to  see  the  timber,  he  cannot  defend 
an  action  for  the  purchase  money,  on  the 
ground  that  he  was  deceived  by  the  ven- 
dor's misrepresentations  of  the  quality  and 
quantity  of  the  timber;  nor  will  he  be 
permitted  to  claim  that  such  misrepresen- 
tation amounted  to  a  warranty.  Makaffey 
V.  Ferguson,  156  P.  S.  166.  See  Brother- 
ton  V.  Reynolds,  164  P.  S.  134. 

9.  An  action  of  deceit  will  not  lie  for 
alleged  false  and  fraudulent  representa- 
tions in  an  exchange  of  lands,  in  describ- 
ing the  land  of  the  defendant  as  in  one 
county  where  it  is  in  another,  such  false 
description  being  evidently  a  mistake. 
WtUiams  v.  Beninger,  11  C.  C.  150. 

la  In  an  action  for  deceit  in  the  sale 
of  stock,  there  can  be  no  recovery  without 
proof  that  the  sale  was  effected  by  means 
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of  representations  made  to  the  buyer 
which  were  known  to  the  seller  to  be 
false.    High  v.  Berret,  148  P.  S.  261. 

U.  In  an  action  for  deceit  the  scienter 
must  be  proven;  where  the  defendant 
certified  to  the  correctness  of  a  signature 
on  a  check  which  was  in  fact  forged, 
and  he  testified  that  he  had  seen  the 
depositor  write  and  was  familiar  with 
his  signature,  and  that  his  statement 
to  the  cashier  was  based  upon  the  belief 
founded  upon  such  knowledge;  it  was 
held,  that  letters  of  the  depositor  were 
admissible  in  evidence,  as  the  resem- 
blance of  the  genuine  writing  to  the 
forgery  went  directly  to  the  question 
of  the  defendant's  good  faith.  JJamber- 
ton  V.  Dunham,  165  P.  S.  129. 

12.  An  action  of  deceit  by  a  vendee 
of  land  against  a  vendor  to  recover  dam- 
ages for  misrepresentations  made  by  the 
vendor's  agent  as  to  the  quantity  of  the 
land  conveyed,  cannot  be  sustained  in 
the  absence  of  clear  evidence  of  fraud 
and  of  some  evidence  of  participation 
or  knowledge  on  the  part  of  the  principal 
or  circumstances  which  should  have  put 
him  upon  inquiry.  Freyer  v.  McCord, 
166  P.  S.  639. 

13.  In  an  action  to  recover  money 
invested  through  alleged  fraudulent  rep- 
resentations of  defendant,  it  is  error  for 
the  court  to  call  the  attention  of  the 
jury  to  the  fact  that  the  defendant  had 
held  a  high  and  honorable  position  in 
the  commimity,  and  that  his  reputation 
was  at  stake.  Sosenagle  v.  HancUey,  161 
P.  S.  107. 

14.  Where  an  oil  and  gas  lease  with 
no  clause  authorizing  an  assignment, 
gave  the  lessee  an  option  as  to  an  ad- 
joining tract  on  terms  equal  to  the  best 
terms  offered  by  any  other  person,  and 
the  lease  was  subsequently  assigned  by 
the  lessee  who  made  a  new  agreement 
with  the  lessor  with  the  provision  that 
the  original  lease  should  remain  in  full 
force  in  all  particidars  "in  which  the 
same  is  not  hereby  modified";  it  was 
held,  that  the  assignment  carried  with 
it  the  option,  and  the  assignee  was  en- 


titled to  the  new  lease  on  the  best  bona 
fide  offer  made.  And  where  the  lessor 
had  fraudulently  informed  the  assignee 
that  he  had  been  offered  twenty  thousand 
dollars  for  the  lease,  and  relying  upon 
such  representation,  the  assignee  had 
paid  that  sum  although  the  best  offer 
was  much  less ;  it  was  held,  in  an  action 
of  deceit,  that  a  proper  measure  of  dam- 
ages recoverable  was  the  difference  be- 
tween the  amount  paid  by  the  second 
lessee  and  the  best  offer  actually  received 
by  the  lessor.  Ouffey  v.  Clever,  146  P.  S. 
648. 

15.  The  measure  of  damages  in  an 
action  for  deceit  in  the  sale  of  stock 
is  the  difference  between  the  real  value 
of  the  stock  at  the  time  of  the  sale,  and 
the  fictitious  value  at  which  the  plain- 
tiff was  induced  to  purchase.  High  r. 
Berret,  148  P.  S.  261. 


DEDICATION. 

See  Highways,  I. 

1.  Where  the  owner  of  land  lays  it 
out  in  lots,  which  he  afterwards  conveys 
according  to  a  plan,  which  shows  that  the 
lots  are  upon  a  street,  such  a  conveyance 
is  a  dedication  of  the  land  covered  by 
the  street  to  the  use  of  the  lot-owner; 
the  grantor  can  retain  no  title  to  such 
street  against  the  lot-owner  without  an 
express  reservation  in  his  deed.  Dobaon 
V.  Hohenadelf.liS  P.  S.  367. 

2.  Where  lots  were  sold  by  the  owner 
and  described  as  bounded  by  a  street,  and 
there  was  a  long  uninterrupted  use  of  the 
street  by  the  public,  and  the  fences  were 
set  back,  and  thereafter  the  owner  failed 
to  exercise  any  right  of  ownership  of  the 
ground ;  it  was  hdd,  that  they  were  all 
circumstances  from  which  a  jury  might 
find  a  dedication  to  public  use.  IfaUy  v. 
Pennsylvania  B.  Jt.  Co.,  10  Montg.  16. 

3.  Where  the  owner  of  land  opened  an 
alley  and  declared  that  he  had  no  further 
control  over  it  and  applied  to  the  borough 
authorities  to  put  and  keep  it  in  order ; 
it  was  held,  to  be  sufficient  evidence  of  its 
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dedication.    DuBoia  Cemetery  Co.  v.  Qrif- 
Jln,  166  P.  S.  81. 

4.  The  acceptance  of  the  dedication  of 
an  alley  may  be  established  by  evidence 
of  the  expenditure  of  public  money  upon 
it  by  the  borough.  DuBoia  Cemetery  Co. 
V.  Griffin,  166  P.  S.  81. 

5.  A  use  of  land  by  the  public  jointly 
vith  the  owner  does  not  establish  a  dedi- 
cation, no  matter  how  long  such  joint  use 
is  continued.  Weiaa  v.  SotUh  Bethlehem 
Borough,  136  P.  S.  294 ;  s.  c.  26  W.  N.  C. 
433. 

6.  Where  an  abutting  owner  constructs 
a  board  walk  along  the  side  of  a  township 
road  for  his  own  convenience,  it  is  in  no 
sense  a  dedication  of  it  to  the  public ;  he 
may  remove  it  at  his  pleasure.  Comm'th 
T.  Barker,  140  P.  S.  189. 

7.  Where  a  bill  was  filed  by  a  city  to 
restrain  the  maintenance  of  a  private 
fence  as  an  obstruction  to  a  dedicated 
public  street,  and  there  was  no  evidence 
of  dedication  other  than  that  the  street 
was  called  for  in  certain  lithographic 
maps  and  in  certain  unrecorded  contracts, 
and  it  appeared  that  the  land  over  which 
the  street  was  claimed  to  run  had  been 
conveyed  by  the  owner  in  lots  according 
to  a  recorded  plan  whereon  the  alleged 
street  did  not  appear ;  it  was  held,  that  the 
bill  for  an  injunction  was  properly  dis- 
missed. ScrarUon  v.  Thomas,  141  P.  S. 
1 ;  affirming  s.  c.  2  Lack.  Jur.  1. 

a  Where  the  phuntifTs  grantors  were 
the  trustees  of  a  church,  and  eight  months 
before  they  executed  the  deed  to  the 
plaintiff,  they  passed  a  resolution  to  sell 
the  lot  to  him  on  the  condition  that  he 
remove  the  house  and  widen  the  alley 
fourteen  feet,  but  the  deed  did  not  con- 
tain any  such  reservation,  and  after  the 
conveyance  the  plaintiff  moved  back  his 
line  eight  feet,  and  the  borough  subse- 
quently widened  the  alley  by  taking  six 
more  feet  of  the  plaintiff's  land ;  it  was 
hdd,  that  the  evidence  was  insufficient  to 
show  any  agreement  on  the  part  of  the 
plaintiff  to  donate  the  six  feet.  Evans  v. 
LUitz,  162  P.  S.  661 ;  affirming  s.  o.  11 
Lane.  109. 


9.  A  reference  in  a  deed  to  a  proposed 
street  by  name,  does  not  amount  to  a 
dedication  of  the  street  to  public  use. 
Franklin  Street,  4  Del.  240. 

10.  Where  a  street  has  been  dedicated 
and  laid  out  on  the  city  plan,  but  not 
physically  opened,  the  passage  of  an  or- 
dinance for  the  laying  of  a  sewer  is  a 
clear  acceptance  of  the  dedication,  and  the 
judgment  of  councils  as  to  the  propriety 
or  necessity  of  the  sewer  is  final  and 
conclusive.  Philadelphia  v.  Thomas, 
162  P.  S.  494. 

U.  Where  a  landowner  dedicates  his 
land  for  the  purpose  of  a  street  with  the 
same  effect  as  if  the  street  had  been 
opened  by  legal  proceedings,  he  cannot 
afterwards  maintain  an  action  for  dam- 
ages resulting  from  the  grading,  where 
the  opening  and  grading  have  been  done 
at  the  same  time  and  in  conformity  with 
a  plan  existing  at  the  time  of  the  dedi- 
cation. Sighter  v.  PhUadelphia,  161  P.  S. 
73. 

12.  Where  a  borough  passed  an  ordi- 
nance designating  a  street  as  four  rods 
wide,  and  the  property  owners  applied  for 
a  restraining  order  to  prevent  the  author- 
ities from  tearing  up  the  sidewalks  and 
shade  trees,  in  answer  to  which  the 
borough  averred  a  dedication  of  a  width 
of  four  rods  before  the  incorporation  of 
the  borough ;  it  was  hdd,  that  the  quarter 
sessions  had  no  jurisdiction,  and  that  the 
remedy  of  the  property  owners  was  by  an 
action  of  trespass.  Camp  v.  Port  Alle- 
gany, 11  C.  C.  122. 

13.  If  a  borough  street  be  dedicated  by 
a  former  owner,  as  of  fiity-five  feet  in 
width,  but  the  same  be  not  accepted  by 
the  borough,  which  subsequently  lays  out 
a  narrower  street  thereon,  the  owner  of  a 
lot  thereon  is  entitled  to  the  use  of  the 
original  width  as  a  street.  Fisher  v.  Lynch, 
2  Northam.  330. 

14.  A  borough  and  its  officers  were 
restrained  by  a  preliminary  injunction 
from  interfering  with  the  plaintiff  rail- 
road company  laying  a  second  track  upon 
land  acquired  by  plaintiff's  lessor  from 
the  commonwealth,  but  which  had  been 
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permissively  used  as  a  passageway  by  the 
public  for  more  than  twenty-one  years. 
Pennsylvania  B,  S.  Co.  v.  Freeport,  138 
P.  S.  91. 


DEED. 

See  Altebation:  Assignment  fob 
Creditors  :  Construction  :  Ease- 
ments :  Estoppel  :  Evidence,  XIII. : 
Execution,  XII. :  Fraud  :  Mort- 
gage :  Tax  Sales  :  Wages. 

I.  What  is  a  valid  deed. 
II.  Proof  of  execution. 

III.  Delivery  of  deed. 

IV.  Acknowledgment 
V.  Kecording. 

VII.  Recitals. 

VIII.  What  passes  by  a  deed, 
(a)  General  principles. 
(6)   Extent  of  the  grant. 

(c)  Appurtenances. 

(d)  Reservations,  restrictions 

and  exceptions. 
IX.  Construction  of  deeds. 
X.  Executory  limitations. 
XI.  Custody  of  deeds. 

I.  What  is  a  valid  deed. 

1.  An  assignment  on  the  back  of  a  fee 
simple  deed  by  the  grantee  therein,  of  all 
his  right,  title  and  interest,  etc.,  "  in  and 
to  the  within  deed "  passes  a  fee  simple 
to  his  assignee  without  the  word  "  heirs  " 
or  its  equivalent.  Lemon  v.  Chaham,  131 
P.  8.  447. 

2.  The  erasure  of  the  grantor's  signa- 
ture after  the  delivery  of  a  deed  was  held 
to  be  ineffectual  to  revest  the  title  in  the 
grantor.  Turner  v.  Warren,  160  P.  S. 
336 ;  affirming  s.  c.  5  Del.  249,  297. 

3.  A  deed  describing  a  tract  but  by 
three  covirses  and  distances  and  though 
by  a  different  tract  number,  as  containing 
the  same  number  of  acres  as  the  land  in 
dispute,  is,  in  ejectment,  if  identified  by 
witnesses  as  the  land  in  dispute,  admissi- 
ble in  evidence.  Van  Horn  v.  Clark,  126 
P.  S.  411. 


4.  A  written  contract  for  a  sufficient 
consideration,  though  not  under  seal,  to 
convey  to  the  vendee  the  right  and  privi- 
lege of  digging  all  the  ore  on  the  vendor's 
land,  is  equivalent  to  a  conveyance  of  the 
title  to  the  ore  in  fee.  FairdtSd  v.  Dmti- 
bar  Furnace  Co.,  128  P.  S.  485. 

5.  An  article  of  agreement  without  ac- 
knowledgment or  words  of  inheritance  in 
which  the  vendor,  in  consideration  of  cer- 
tain covenants,  agrees  to  sell  and  "does 
sell  and  convey,"  is  but  an  executory  con- 
tract of  sale.  Equity,  in  the  absence  of 
positive  proof  of  fraud,  accident  or  mis- 
take, will  not  reform  such  a  contract  by 
inserting  words  of  inheritance.  Pierce  v. 
McCracken,  5  Cent.  283. 

6.  An  infant's  deed  is  but  voidable; 
title  passes  and  remains  in  the  grantee 
until  some  clear  act  of  disaffirmance  is 
made  after  coming  of  age.  Logan  v. 
Gardner,  136  P.  S.  588;  s.  c.  26  W.  N.  C. 
497.  See  Logan  v.  Gardner,  142  P.  S, 
442. 

7.  Where  an  owner  of  land  prior  to  his 
marriage  executed  a  deed  conveying  the 
land  to  his  intended  wife,  and  also  pre- 
pared a  blank  will  to  be  signed  by  her 
after  their  marriage  devising  the  same 
land  to  him;  it  was  held,  that  her  failure 
or  neglect  to  make  a  will  did  not  divest 
her  legal  title  in  the  land.  Turner  v. 
Warren,  160  P.  S.  336;  affirming  s.  o.  6 
Del.  249,  297. 

8.  A  deed  of  her  land  by  a  married 
woman  is  void,  unless  also  executed  by 
her  husband.  Henrid  v.  Davidson,  149 
P.  S.  323. 

9.  Where  a  deed  was  made  by  a  mar- 
ried woman  without  the  joining  of  her 
husband  and  a  purchase  money  mortgage 
given  by  the  grantee;  it  was  held,  that 
while  the  title  of  the  grantee  was  void 
under  the  deed,  yet  she  was  estopped  by 
her  mortgage  from  denying  her  title,  and 
this  estoppel  operated  as  against  her  judg- 
ment creditor,  who  had  obtained  a  judg- 
ment against  her  subsequent  in  date  to  a 
second  deed  of  conveyance  to  her  exe- 
cuted by  the  original  grantor  and  her  hus- 
band.   Hirsch  v.  TOlfnan,  13  C.  C.  261. 
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10.  Where  a  married  woman  and  one 
of  several  heirs,  joined  with  the  other 
heirs  in  a  conveyance  to  her  husband  of 
part  of  the  real  estate  of  her  father,  and 
took  as  consideration  therefor  a  judgment 
note  for  the  purchase  money,  and  her 
husband  did  not  join  in  the  deed ;  it  was 
?ield,  that  the  failure  of  the  husband  to 
join  in  the  deed  rendered  it  absolutely 
void  and  of  no  effect,  and  that  her  estate 
in  the  land  remained  in  her  and  no  iater- 
est  of  hers  having  passed  by  the  deed  to 
her  husband,  it  did  not  pass  by  his  subse- 
quent assignment  for  creditors,  and  she 
had  no  claim  under  the  judgment  note  to 
any  part  of  the  proceeds  of  the  sale  of 
the  land  by  her  husband's  assignee. 
Ruby's  Estate,  5  York  149. 

11.  Services  rendered  by  the  grantee 
in  a  deed,  to  the  grantor,  and  recognized 
by  the  grantor,  are  a  valid  consideration ; 
it  is  not  necessary  that  there  should  be 
an  original  contract  to  compensate  for 
the  services.  Doran  v.  McConiogue,  150 
P.  S.  98. 

12.  A  mortgage  voluntarily  executed 
by  a  grantee  to  a  third  party,  but  at  the 
request  of  the  grantor  to  secure  the  tat- 
ter's debt,  is  a  valuable  consideration  in 
support  of  the  deed;  and  this,  although 
the  mortgage  was  executed  after  the  deed 
was  made;  such  a  mortgage  is  binding 
upon  the  grantor  by  way  of  ratification  of 
the  original  deed  and  also  by  way  of  estop- 
pel.   Doran  v.  McC<mlogue,  160  P.  S.  98. 

13.  Where  a  father  conveyed  a  prop- 
erty to  his  daughter  on  the  agreement 
that  he  was  to  have  his  home  with  her 
for  the  remainder  of  his  life,  and  the 
deed  was  delivered  to  her  but  not  re- 
corded, and  she  returned  the  deed  to  the 
father  with  a  distinct  agreement  between 
them  that  the  property  was  to  be  con- 
veyed by  the  father  as  if  no  conveyance 
had  ever  been  made  to  her ;  it  was  hdd, 
that  it  was  not  material  to  inquire 
whether  such  a  course  of  conduct  was 
effectual  to  work  a  rescission  of  the 
deed,  and  that  a  claim  of  the  daughter 
against  the  father's  estate  for  the  pur- 
chase money  received  by  him  on  a  sub- 


sequent sale  could  not  be  sustained  by 
reason  of  the  fact  that  she  wholly  failed 
to  perform  the  service  which  was  the 
consideration  of  the  deed.  Fini^a  Estate, 
167  P.  S.  292. 


n.  Proof  of  ezecation. 

14.  A  deed  was  properly  admitted  in 
evidence  where  alterations  in  the  date 
were  properly  noted  in  the  attestation 
clause ;  and  this,  though  a  similar  altera- 
tion in  the  date  of  the  acknowledgment 
was  unexplained.  Bowlby  v.  Thunder,  3 
Cent  911.    See  s.  c.  106  P.  S.  173. 

15.  Where  a  person  witnesses  a  deed, 
there  is  no  presumption  that  the  descrip- 
tion was  read  to  him  and  such  witnessing 
will  not  estop  him  from  asserting  his 
title  to  the  land  thereby  conveyed.  WcM 
V.  Pittsburgh  &  Western  By.  Co.,  168  P.  S. 
267. 

See  EviDENCB  XIII. 

m.  Deliyery  of  a  deed. 

16.  Where  a  deed  to  plaintiff  duly  ac- 
knowledged but  not  recorded,  was  found 
among  the  papers  of  the  plaintiff's  step- 
father, who  was  also  his  guardian,  and 
there  was  evidence  that  it  wajs  executed 
in  settlement  of  his  guardianship,  the 
question  of  delivery  was  properly  left 
to  the  jury.  Stoney  v.  WinterhoUer,  11 
Atlan.  611. 

17.  Upon  a  contract  to  sell  land  to 
three  vendees,  a  delivery  of  the  deed  to 
one  amounts  to  an  acceptance  of  delivery 
by  all.    Payne  v.  Echols,  16  Atlan.  896. 

18.  Upon  a  contract  "  to  sell  and  con- 
vey by  a  deed  of  warranty,"  the  cove- 
nant is  fulfilled  by  the  ,  delivery  of  a 
deed  of  special  warranty.    Ibid. 

19.  The  delivery  of  a  deed  raises  the 
presimiption  of  a  gift  or  payment  of  the 
consideration  money;  to  rebut  such  a 
presumption  the  proof  must  be  clear  and 
convincing;  and  this,  between  husband 
and  wife.  Lazarus^s  Estate,  6  Kulp  63 ; 
affirmed  in  142  P.  S.  104 ;  and  reversed  in 
145  P.S.I. 
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20.  A  condition  annexed  to  a  deyise, 
that  the  devisee  pay  one  thousand  dol- 
lars, a  deed  for  the  land  being  already 
executed  and  left  in  escrow  by  the  testa- 
tor, does  not  work  an  equitable  conver- 
sion; the  devisee  took  under  the  deed; 
and  the  grant  became  void  when  the 
grantee  refused  to  pay.  Smith's  Estate, 
6  Kulp  76. 

21.  Where  executors  claiming  tinder  a 
power  of  sale  brought  ejectment,  and 
there  was  more  than  a  scintilla  of  evi- 
dence tending  to  show  a  delivery  of  a 
deed  to  the  defendant  by  the  decedent  in 
his  lifetime,  the  question  of  delivery  was 
properly  submitted  to  the  jury.  Lutes  v. 
Beed,  138  P.  S.  191. 

22.  The  signing,  attestation  and  ac- 
knowledgment of  a  deed  by  the  grantor 
and  the  recording  of  it,  raises  a  presump- 
tion of  delivery,  which  cannot  be  over- 
come by  declarations  of  the  grantor  that 
the  deed  was  not  delivered ;  the  posses- 
sion of  the  grantor  thereafter  is  in  trust 
for  the  vendee,  and  the  statute  of  limitar 
tions  will  not  begin  to  run  until  the 
grantor  asserts  an  adverse  holding  by 
some  unequivocal  act  brought  to  the 
knowledge  of  the  vendee.  Ingles  v. 
Ingles,  160  P.  S.  397;  C<mnor  v.  BeU,  162 
P.  S.  444. 

23.  Where  an  owner  of  land,  prior  to 
his  marriage,  executes  a  deed  of  land  to 
his  wife  and  delivers  it  to  her,  the  fact 
that  the  deed  both  before  and  after  mar- 
riage was  kept  in  the  husband's  safe, 
does  not  affect  the  legal  character  of  the 
delivery.  Turner  v.  Warren,  160  P.  S. 
336;  affirming  s.  c.  6  Del.  249,  297. 

24.  The  delivery  of  a  deed  of  assign- 
ment for  creditors  is  effective,  though 
made  to  but  one  of  the  assignees  men- 
tioned in  the  deed.  Hodenpuhl  v.  Himes, 
160  P.  S.  466. 

25.  Where  the  future  delivery  of  a 
deed  is  merely  to  await  the  lapse  of  time 
or  the  happening  of  some  contingency 
and  not  the  performance  of  any  condi- 
tion; it  will  be  deemed  the  grantor's 
deed  presently,  but  where  the  future  de- 
livery depends    upon    the    payment  of 


money  or  the  performance  of  some  other 
condition,  it  will  be  deemed  an  escrow 
and  in  such  a  case  it  will  not  be  deemed 
the  deed  of  the  grantor  until  the  second 
delivery.  London  v.  Broum,  160  P.  S. 
638. 

26.  Where  an  owner  of  land  subject  to 
a  judgment  executed  a  deed  to  his  son 
and  delivered  it  to  a  third  person,  to  hold 
until  all  the  debts  of  the  grantor  had 
been  paid  by  the  son,  and  he  farther 
directed  in  his  will  that  the  deed  should 
not  be  delivered  to  his  son  until  the  debts 
were  paid,  and  after  the  grantor's  death 
the  son  obtained  possession  of  the  deed 
without  having  paid  the  debts  and  subse- 
quently signed  an  amicable  scire  facias  to 
revive  the  judgment  as  terre  tenant  and 
also  aa  his  father's  executor ;  it  was  ft«Id, 
that  the  son  took  the  land  under  the  deed 
and  not  under  the  wiU,  that  his  title  was 
a  voidable  one  and  that  the  amicable  «are 
facias  operated  to  continue  the  judgment 
against  the  land.  Landon  v.  Broum,  160 
P.  S.  638. 

27.  After  the  death  of  the  grantor  and 
grantee  and  the  execution  and  acknowl- 
edgment of  the  deed,  the  question  of 
delivery  is  for  the  jury;  where  the 
deed  after  the  grantee's  death  was  seen 
wrapped  in  a  brown  paper  among  the 
grantee's  papers,  and  the  daughter  of 
the  grantee  when  she  was  about  to  die 
asked  the  grantor  to  look  after  all  the 
papers  and  the  business  of  the  &unily, 
and  after  the  grantor's  death  the  deed 
was  found  in  a  safe  used  in  common  by 
the  grantor  and  the  family  of  the  grantee; 
it  was  held,  that  the  evidence  was  sufK- 
cient  to  establish  a  delivery  of  the  deed, 
Cummings  v.  Olasa,  162  P.  S.  241 ;  afBim- 
ing  8.  c.  6  Del.  109. 

aa  Where  a  decedent  in  his  lifetime 
made  certain  deeds,  and  in  his  will,  exe- 
cuted upon  the  same  day,  he  said  that  he 
had  deposited  them  with  his  executor  for 
safe  keeping  until  his  death,  upon  which 
event  he  commanded  his  executor  to  de- 
liver them  to  the  several  grantees,  and 
after  the  execution  of  the  deeds,  but  be- 
fore the  testator's  death,  a  part  of  one  of 
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the  tracts  was  taken  by  a  railroad  com- 
pany and  the  damages  were  paid  to  his 
execntor  after  the  testator's  death;  it 
iras  kdd^  that  the  grantee's  title  related 
back  to  the  delivery  to  the  executor  and 
that  the  damages  paid  to  the  executor 
belonged  to  the  grantees  under  the  deed. 
6eisinger>s  Estate,  11  C.  C.  168. 

29.  Where  A  and  his  wife  executed 
deeds  to  each  of  their  four  children  sub- 
ject to  the  condition  that  all  rents  should 
be  collected  by  the  grantors  and  applied 
to  their  own  use  for  life,  and  the  deeds 
irere  delivered  to  their  counsel  to  remain 
in  his  hands  until  the  death  of  the  grant- 
ors; it  was  Tidd,  that  upon  their  death 
the  grantees  were  entitled  to  the  delivery 
of  the  deeds  which  would  relate  back  to 
the  original  delivery  to  the  grantors' 
»nmsel.  Van  Emon'a  Estate,  39  P.  L.  J. 
423. 

30.  Where  a  deed  is  not  intended  for 
the  benefit  of  the  grantee  nor  actually 
delivered  to  him,  but  is  placed  in  the 
hands  of  the  beneficiary,  and  the  grantee 
Bubeequently  acquiesces  by  executing  and 
delivering  a  deed  to  the  beneficiary,  no 
other  delivery  to  the  first  grantee  is 
necessary.    Eyte  v.  Kyte,  8  Kulp  1. 

IV.  Acknowledgment. 

31  As  between  the  grantor  and  grantee 
in  a  deed,  acknowledgment  is  unnecessary. 
CoNe  V.  Cable,  146  P.  S.  461. 

33.  Under  the  act  of  26  May  1878 
(Brightly's  Purdon  636),  equity  will  re- 
form the  acknowledgment  of  a  married 
Toman  to  an  oU  and  gas  lease.  That  act 
excludes  from  its  operation  only  cases  in 
Thick  actions  were  commenced  before  its 
passage.  Manufacturers'  Natural  Gas  Co. 
T.  Douglass,  130  P.  S.  283. 

33.  If  the  actual  facts  be  in  accordance 
with  the  law,  an  acknowledgment,  defec- 
tive owing  to  the  absence  of  venue,  the 
failure  to  show  a  justice  of  the  proper 
county,  and  the  omission  to  state  the 
ptwence  and  acknowledgment  of  the  hus- 
b«nd  of  one  of  the  parties,  may  be  re- 
formed under  the  act  of  26  May  1878 


(Brightly's  Purdon  635).  Cressona  Saving 
Fund  and  Building  Asaoeiaiion  v.  Sowers, 
134  P.  8.  364;  s.  G  26  W.  N.  C.  133. 

34.  A  party  claiming  under  a  lost  deed 
from  a  married  woman  must  prove  that 
it  was  properly  acknowledged  under  the 
statute.  Logan  v.  Gardner,  136  P.  S. 
688 ;  8.  c.  26  W.  N.  C.  497.  See  Logan  v. 
Gardner,  142  P.  S.  442. 

35.  A  certificate  of  acknowledgment  to 
a  deed  dispenses  with  the  common  law 
proof  of  execution;  and  this,  notwith- 
standing a  notice  that  proof  of  execution 
would  be  required.  Sutherland  v.  Boss, 
140  P.  S.  379 ;  affirming  s.  c.  6  Montg. 
203.    See  s.  c.  160  P.  S.  29. 

36.  The  certificate  of  a  separate  acknowl- 
edgment in  the  absence  of  fraud  or  mis- 
representation is  conclusive.  Citizenff 
Sawing  &  Loan  Asffn  v.  Reiser,  160  P.  S. 
614. 

37.  Where  a  married  woman  executes 
and  delivers  a  deed  and  receives  the  pur- 
chase money,  but  does  not  acknowledge 
the  deed  until  several  months  after  the 
execution,  her  creditors,  who  have  in  the 
meantime  obtained  a  judgment,  acquire 
no  lien  upon  the  land  conveyed.  Meade 
v,  Clarke,  159  P.  S..169. 

3a  Where  the  date  of  the  acknowl- 
edgment of  a  deed  is  within  the  lifetime 
of  the  grantee,  the  grantor  and  his  wife 
are  not  competent  witnesses  after  the 
death  of  the  grantee  to  testify  that  the 
deed  was  a  forgery  and  that  on  the  day 
of  the  alleged  acknowledgment  they  were 
not  in  the  county  specified.  Sutherland 
V.  Boss,  160  P.  S,  29.  See  s.  o.  140  P.  S. 
379. 

39.  A  deed  from  a  county  treasurer  for 
land  sold  at  a  tax  sale  will  not  pass  the 
title  unless  the  acknowledgment  be  made 
in  open  court  and  there  be  a  record  thereof 
on  the  minutes  of  the  court;  parol  evi- 
dence of  the  acknowledgmei^t,  or  the  deed 
itself  with  the  certificate  of  acknowledg- 
ment endorsed  thereon,  is  insufficient 
when  the  minutes  of  the  court  show  no 
registry  of  the  acknowledgment.  Lee  v. 
Newland,  164  P.  S.  360. 

40.  A  certificate  of  acknowledgment  of 
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a  married  woman  to  a  mortgage  which 
fails  to  show  that  the  mortgage  was  read 
or  otherwise  made  known  to  her,  is  fatally 
defective ;  the  act  25  May  1878  (Brightly's 
Purdon  636),  permitting  defective  certifi- 
cates to  be  reformed,  does  not  authorize 
the  reforming  of  a  certificate  of  acknowl- 
edgment except  to  conform  to  the  facts 
as  established  by  the  evidence  in  the  case. 
Where  the  magistrate  was  dead,  and  the 
plaintiff  testified  that  the  mortgage  had 
been  read  to  the  defendant,  but  was  con- 
tradicted squarely  and  directly  by  the 
defendant  and  her  husband ;  it  was  held, 
that  the  evidence  was  insuflBcient  to  jus- 
tify the  court  in  reforming  the  certificate. 
Spencer  v.  Reese,  166  P.  S.  158. 

41.  Where  a  husband  and  wife  each 
held  by  separate  titles  an  undivided  in- 
terest in  land,  and  entered  into  a  contract 
for  its  sale,  and  the  wife  died  before  the 
purchase  money  was  paid  and  deed  de- 
livered; the  orphans'  court  decreed  a 
specific  performance  of  the  contract;  and 
this,  although  the  wife  had  not  separately 
acknowledged  the  contract  of  sale.  Beed 
V.  Stouffer,  14  C.  C.  505. 

42.  Where  a  deed  is  executed  by  a 
feme  sole  and  acknowledged  by  her  after 
her  subsequent  marriage,  it  is  not  neces- 
sary that  her  husband  should  join  in  such 
acknowledgment.  King  v.  Davis,  13  C.  C. 
667. 

43.  Since  the  passage  of  the  act  8  June 
1893  (Brightly's  Purdon  1299),  a  separate 
acknowledgment  of  a  deed  by  a  married 
woman,  is  no  longer  necessary.  Meed  v. 
Stouffer,  14  C.  C.  605. 

44.  A  deed  of  a  married  woman  exe- 
cuted by  herself  and  husband  in  1846,  but 
defectively  acknowledged  by  her,  was 
rendered  valid  by  the  acts  11  April  1848, 
24  January  1849  and  26  April  1860 
(Brightly's  Purdon  641),  note  b.  Schraw- 
der  V.  Snyder,  142  P.  S.  1 ;  reversing  s.  c. 
6  Montg.  66. 

48.  All  defective  acknowledgments 
made  prior  to  the  year  1890  are  validated 
by  the  act  12  May  1891  (Brightly's  Pur- 
don 643).     King  v.  Davis,  13  C.  C.  667. 

46.  Where  a  bill  to  reform  a  defective 


certificate  of  acknowledgment  aven 
that  the  wife  of  the  grantor  was  ex- 
amined separate  and  apart  from  her  hus- 
band, but  that  this,  by  accident  and  mis- 
take, does  not  appear  in  the  certificate, 
and  the  answer  imequivocally  denies  the 
averment,  such  answer  is  responsive  to 
the  bill  and  must  stand  until  overeome 
by  sufficient  proof.  Hand  v.  Weidner, 
151  P.  S.  362 ;  affirming  a.  c.  2  Lack.  Jai. 
78. 

47.  An  acknowledgment  of  a  deed  by 
a  married  woman  before  a  United  States 
commercial  agent  in  Canada,  is  sufficient 
to  pass  her  title  to  land  in  Pennsylvania. 
Moore  v.  Miller,  147  P.  S.  378. 

4a  Under  the  acts  19  May  1893 
(Brightly's  Purdon  646),  25  May  1893 
(Brightly's  Purdon  1610),  acknowledg- 
ments may  still  be  taken  before  any 
notary  public  of  the  commonwealth,  and 
it  is  not  necessary  that  he  should  have 
been  a  resident  of  the  county  in  which 
the  conveyed  lands  lie.  Davey  v.  RujfetL, 
162  P.  S.  443 ;  affirming  s.  c.  33  W.  N.  C. 
347;14C.  C.  272. 

V.  Recording. 

49.  If  a  grantee  neglects  to  record  his 
deed,  and  the  grantor  executes  another 
deed  to  one,  who  takes  with  notice  of  the 
first,  a  vendee  of  the  second  grantee  with- 
out notice  is  protected.  PhiUips  v.  Stroup, 
1  Mona.  617;  s.  c.  17  Atlan.  220. 

50.  Under  the  act  18  March  1775 
(Brightly's  Purdon  646),  a  mortgage 
which  is  recorded  after  the  expiration  of 
six  months  from  the  date  of  its  execution, 
has  priority  over  a  deed  recorded  within 
six  months  from  the  execution  of  such 
deed,  whpre  the  recording  of  the  mortgage 
is  prior  to  the  recording  of  the  deed. 
JWcs  V.  NuU,  154  P.  S.  573;  s.  c.  158 
P.  S.  15. 

51.  Where  a  purchaser  fails  to  record 
his  deed  within  six  months  from  its  date 
and  a  second  purchaser  for  value  and 
without  notice  from  the  same  vendor 
places  his  deed  on  record  before  the  deed 
of  the  first  purchaser  is  recorded,  the  title 
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of  the  second  parchaser  will  prevail.  But 
There  the  only  consideration  which  the 
second  purchaser  gave  was  an  agreement 
to  satisfy  a  judgment  against  the  vendor 
vMch  he  failed  to  do  before  the  first  deed 
was  recorded ;  it  was  Jield,  that  the  ques- 
tion whether  he  was  a  bona  fide  pur- 
chaser for  value  without  notice,  was  for 
the  jury.  Duff  v.  PaUemm,  159  P.  S.  312. 
sa.  Under  the  act  19  May  1893  (Bright- 
If 's  Pardon  646),  the  law  remains  as  it 
vas  under  the  act  18  March  1775,  with 
the  single  exception  that  the  time  within 
which  a  purchaser  must  record  his  deed 
is  reduced  from  six  months  to  ninety 
days.  Davey  v.  RuffeU,  162  P.  S.  443 ; 
afSrming  s.  c.  33  W.  N.  C.  347 ;  14  C.  C. 
2T2. 

53.  Where  two  deeds  are  made  of  dif- 
ferent dates  from  the  same  grantor  to 
different  persons,  and  neither  is  recorded 
vithin  six  months,  the  one  first  recorded 
will  take  priority ;  where  the  deed  first 
executed  is  not  recorded,  but  is  recited  in 
a  mortgage  recorded  before  the  second 
deed  is  recorded,  such  recital  will  not 
save  the  mortgage  as  against  the  second 
deed.  CoUina  v.  Aaron,  162  P.  S.  639; 
affirming  s.  c.  10  Lane.  213. 

Vn.  Recitals. 

54.  A  recital  of  a  purpose  for  which 
the  land  conveyed  is  to  be  used,  does 
not  convey  a  conditional  estate.  Wilkea- 
Bam  V.  Wyoming  Historical  Society,  134 
P.S.616;  8.  c.  26  W.  N.  C.  297. 

55.  The  acknowledgment  of  the  pay- 
ment of  the  purchase  money  in  the 
body  of  a  deed  and  in  the  receipt  is 
always  open  to  explanation.  A  different 
consideration  may  be  proven  which  would 
give  rise  to  a  trust.  Nichols  v.  Nichols, 
133  P.  S.  438;  s.  c.  25  W.  N.  C.  506; 
reversing  s.  c.  1  Lack.  Jur.  42.  See 
TvMs  V.  Nichols,  149  P.  S.  172. 

56.  The  receipt  at  the  foot  of  a  deed 
is  but  prima  facie  evidence  that  the  con- 
sideration money  has  been  paid.  Xan- 
der>t  Estate,  7  C.  C.  482 ;  s.  c.  2  Northam. 
93. 


97.  A  recital  in  the  deed  in  the  line 
of  title  under  which  both  parties  claim 
in  an  ejectment,  that  the  grantor  was 
seized  of  the  title,  is  sufficient  to  war- 
rant a  finding  tiiat  the  title  was  out  of 
the  commonwealth.  McChrew  v.  Harmon, 
164  P.  S.  115. 

Vm.  What  passes  by  a  deed, 
(o)   General  principles. 

sa  A  deed  to  the  grantee  for  life, 
then  to  his  heirs,  and  in  default  of  heirs 
then  to  tiie  grantor,  vests  an  absolute 
fee  simple  title  in  the  grantee.  Douglas 
v.  Irvine,  126  P.  S.  643. 

99.  A  deed  by  a  tenant  for  life  and 
remainderman  in  fee,  vests  a  good  title 
in  fee  in  the  grantee.  Dorsey's  Appeal, 
2  Cent.  591. 

60.  The  omission  of  the  words  "suc- 
cessors and  assigns"  in  a  deed  to  a 
corporation,  does  not  defeat  the  title. 
Wilkea-Barre  v.  Wyoming  Historical  So- 
ciety, 134  P.  3.  616;  8.  c.  26  W.  N.  C. 
297. 

61.  Where  real  estate  was  purchased  by 
a  married  woman  with  her  own  funds  and 
a  deed  made  in  trust  for  her  during  life, 
and  to  her  children  at  her  death,  with 
a  provision  that  the  trustee  should  sell 
at  any  time  at  her  request ;  it  was  field, 
that  upon  such  sale  the  purchase  money 
became  the  sole  property  of  the  cestui  que 
trust.     Weber  v.  Ueberroth,  13  Atlan.  194. 

62.  A  right  to  remove  or  use  at  will 
a  house  on  another's  land  does  not 
amount  to  a  fee;  it  is  a  mere  license 
to  let  the  building  remain  until  a  rea- 
sonable time  after  notice  that  it  must 
be  removed,  and  up  to  that  time  to  use 
it.    Lockard  v.  Bobbins,  7  Cent.  566. 

63.  A  conveyance  of  land  to  trustees 
and  their  successors  in  office  forever,  in 
trust  for  a  charitable  use,  to  continue 
perpetually,  will  pass  a  title  in  fee  sim- 
ple notwithstanding  the  absence  from 
the  deed  of  any  words  of  inheritance. 
Such  a  conveyance  does  not  create  a 
conditional  estate,  but  a  trust  for  the 
charitable  use,  and  is  not  liable  to  be 
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defeated  by  non-user  or  alienation  in  the 
absence  of  an  express  condition  to  that 
effect  Sellers  Church's  Petition,  139  P. 
S.  61. 

64.  Where  a  deed  conreyed  land  to 
the  grantor's  mother  for  her  support 
and  maintenance  and  should  there  be 
any  remainder,  the  same  to  revert  to 
her  legal  heirs  subject  to  the  will  of  his 
father,  and  the  deed  further  constituted 
the  father  the  grantee's  sole  trustee  ^d 
attorney  during  his  natural  life,  vith 
full  power  to  sell,  rent,  lease  and  devise 
for  and  in  her  name,  and  to  receive  all 
moneys  due  to  said  estate;  it  was  Jield, 
that  the  entire  beneficial  interest  in  the 
premises  were  conveyed  to  the  father 
and  mother,  and  a  sheriff's  sale  under 
a  mortgage  executed  jointly  by  them 
passed  a  good  title  in  fee  simple.  Hvber 
V.  Grosland,  140  P.  S.  676. 

65.  An  instrument  granting,  demising, 
leasing  and  farm-letting  all  the  mer- 
chantable coal  under  such  land  with  the 
exclusive  right  to  mine,  and  remove 
the  same  "until  the  exhaustion  thereof 
under  the  terms  of  this  indenture,"  was 
h^ld  to  vest  in  the  lessee  an  estate  in 
fee  simple  in  the  coal.  Lillibridge  v. 
Lackawanna  Coal  Co.,  143  P.  S.  293. 

66.  An  agreement  tmder  seal  to  let 
a  married  woman  and  her  husband  oc- 
cupy a  lot  rent  free  during  the  term  of 
their  lives,  they  paying  taxes  and  at  their 
death  the  property  to  revert  back,  was 
held  to  constitute  a  lease  for  the  lives  of 
the  grantee  and  her  husband  and  the  sur- 
vivor of  them  and  was  hence  a  freehold 
estate  in  land.  Overseers  of  Brady  v. 
Overseers  of  Clinton,  148  P.  S.  311. 

67.  A  deed  to  a  grantee  and  her  heirs 
for  the  use  of  the  grantee  and  her  heirs, 
enumerating  as  her  heirs  four  of  her  chil- 
dren by  name,  creates  a  tenancy  in  com- 
mon in  the  grantee  and  the  four  children 
with  an  immediate  right  of  possession  in 
all.     Brazington  v.  Hanson,  149  P.  8.  289. 

68.  A  written  contract  though  not 
under  seal,  which  grants  the  privilege  of 
digging  all  the  coal  or  ore  on  the  vendor's 
laud,  is  equivalent  to  a  conveyance  of  the 


title  to  the  ooal  or  ore  in  fee.  Ftummer 
V.  Hillside  Coal  &  Iron  Co.,  160  P.  S.  483. 
See  Algonquin  Coal  Co.  v.  Northern  Coal 
&  Iron  Co.,  162  P.  S.  114. 

69.  Where  a  deed  conveyed  certain 
real  estate  "  unto  the  said  Susanna  Phil- 
lips, Margaret  Phillips,  Mary  Phillips  and 
Susan  T.  Phillips,  their  heirs  and  assigns 
and  to  the  heirs  and  assigns  of  the  said 
Susan  T.  Phillips  forever " ;  it  was  held, 
that  the  four  grantees  took  only  an  estate 
for  life  with  remainder  in  fee  to  the  heirs 
of  Susan  T.  Phillips.  Phillips  v.  PhUlips, 
4  Del.  476. 

70.  Where  land  is  conveyed  to  a  relig- 
ious society  for  the  purpose  of  erecting  a 
house  of  worship,  the  grantee  as  between 
it  and  the  grantor  takes  an  absolute 
estate  including  the  right  of  alienation; 
if  the  grantee  intends  that  the  property 
shall  revert  if  applied  to  other  uses,  such 
intention  must  be  clearly  expressed  in 
the  deed,  it  cannot  be  implied.  Where, 
however,  the  charter  of  the  religious  body 
prohibits  alienation  except  by  and  with 
the  consent  of  a  certain  other  body,  that 
assent  must  be  first  obtained.  First  0«r- 
man  M.  E.  Church's  Petition,  1  Lack.  L.  N. 
89. 

(fi)  Extent  of  the  grant. 

71.  The  points  of  the  compass  specified 
in  the  description  must  yield  to  the  ad- 
joiners.  iStroup  V.  McCloskey,  3  Cent 
613. 

72.  The  description  in  the  deed  will 
not  be  controlled  by  an  experimentally 
located  line  by  the  surveyor.  Kuhns  v. 
FenneO,  15  Atlan.  920. 

73.  Where  a  vendor  at  the  request  of 
his  vendee  marked  the  line  between  them 
for  the  express  purpose  of  showing  the 
latter  where  to  build  his  fence  and  locate 
his  house;  it  was  held,  that  the  courses 
and  distances  in  the  deed  must  give  way 
to  the  boundary  found  on  the  ground. 
Boos  V.  Conned,  7  Kulp  113. 

74.  Where  the  plaintiffs  in  ejectment 
claimed  the  land  by  a  deed  subsequent  in 
date  to  the  unrecorded  deed  of  the  de- 
fendant from  the  same  grantor,  a  point 
that  if  certain  stakes  marking  comers 
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were  visible  and  readily  discovered,  plain- 
tifEs  were  put  upon  inquiry,  was  held  to 
have  been  properly  refused,  where  the 
evidence  disclosed  that  the  stakes  were 
hidden  among  underbrush  and  that  the 
plaintiffs  had  no  actual  knowledge  of 
their  existence.  Brothers  v.  Mitchell,  157 
P.  S.  484. 

75.  Where  land  was  conveyed  and  the 
grantor  marked  the  line  upon  the  ground 
upon  which  the  grantee  built,  and  subse- 
quently the  grantor  conveyed  to  a  third 
person  adjoining  land,  describing  it  by 
courses  and  distances  and  calling  for 
the  first  grantee's  land  as  a  boundary;  it 
was  held,  that  the  courses  and  distances 
in  the  second  deed  would  be  controlled  by 
the  line  marked  upon  the  ground.  Mai- 
lacky.  Hogue,  13  C.  C.  214. 

76.  Where  a  deed  conveyed  a  certain 
piece  of  land,  describing  the  same,  and 
gave  the  privilege  to  fence  in  and  occupy 
ten  feet  in  front  of  the  front  line  for  the 
purposes  of  yard,  piazza,  porches,  cellar- 
ways,  vaults  and  bay-windows,  and  this 
was  followed  by  the  usual  clause  convey- 
ing the  appurtenances,  remainders  and 
estate  of  the  grantor  to  the  grantee,  his 
heirs  and  assigns;  it  was  hdd,  that  the 
ten  foot  privilege  was  conveyed  in  fee 
simple,  burdened  with  the  restricted  use 
running  with  the  land.  Comm^A  v.  Net- 
eon,  3  Lack.  Jur.  261. 

77.  Where  the  owner  of  adjoining 
dwellings  conveyed  one,  the  front  line  of 
the  lot  conveyed  was  ascertained  by  begin- 
ning at  the  middle  of  the  division  wall 
and  measuring  thence  along  the  line  of 
the  street.  Warfd  v.  KnoU,  128  P.  S. 
528. 

7a  The  descripton  in  a  deed  describ- 
ing the  front  line  as  beginning  at  a 
« stone  in  a  public  road,"  the  depth  of 
the  lot  as  therein  mentioned  should  be 
measured  from  the  middle  of  the  road 
and  not  from  the  side  thereof.  Kohler  v. 
Kleppinger,  5  Atlan.  760. 

79.  A  conveyance  of  a  lot  19  feet  5 
inches  in  front  and  in  depth  120  feet, 
means  a  lot  of  that  width  throughout  its 
entire  length;  and  this,  though  it  is  made 


subject  to  the  use  of  an  alley,  at  the  ter- 
minus of  which  the  lot  is  reduced  to  17 
feet  in  width  by  a  fence.  Breneiaer  v. 
Davis,  134  P.  S.  1. 

80.  As  to  the  extent  of  the  grant  when 
a  lot  is  bounded  by  a  public  street,  see 
notes  to  Ayers  v.  BaUroad  Co.,  3  Atlan. 
889,  and  Kohler  v.  Kleppinger,  5  Ibid.751. 

81.  The  reservation  of  a  lot  described 
as  extending  along  the  side  of  a  street, 
out  of  a  conveyance  of  land  to  the  middle 
of  the  street,  will  include  title  to  the 
middle  of  the  street.  Hamilton  Street, 
148  P.  S.  640;  affirming  s.  o.  7  Montg.  67. 

82.  An  intention  to  restrict  a  grant  to 
the  side  of  a  street  may  be  inferred  from 
the  grant  of  a  right  of  way  over  the  street 
by  the  same  conveyance.  Hobaon  v.  Phila- 
delphia,  150  P.  8.  695. 

83.  Where  a  street  or  road  is  called 
for  as  a  boundary  in  a  contract  for  the 
sale  of  land,  the  middle  line  of  the  street 
is  always  intended  unless  the  contrary 
plainly  appears.  Fii-mstone  v.  Spatter, 
160  P.  S.  616;  reversing  s.  o.  11  C.  C. 
147. 

■  84.  Where  the  plaintiff  bought  his  land 
by  metes  and  bounds  referable  to  a  town 
plot  calling  for  a  street,  and  there  was  no 
evidence  that  the  town  authorities  ac- 
cepted the  street  as  a  public  highway ;  it 
was  held,  that  the  plaintiff  had  a  sufficient 
property  right  in  the  trees  on  the  side- 
walk to  sustain  an  -  action  against  a 
stranger  for  their  wanton  destruction. 
Hiding  v.  Henderson,  161  P.  S.  663. 

85.  A  conveyance  of  land  bounded  by 
one  side  of  a  public  road  passes  the  fee 
to  the  middle  of  the  road;  and  this, 
though  the  road  on  the  other  side  be 
bounded  by  a  navigable  river,  iote  v. 
Beading  Iron  Co.,  10  C.  C.  497. 

86.  Where  land  is  bounded  by  a  pub- 
lic road,  a  conveyance  of  the  land  gives 
the  grantee  a  title  to  the  middle  of  the 
road  in  the  absence  of  a  reservation,  and 
upon  the  vacation  or  abandonment  of  the 
road  the  adjoining  owners  have  a  right  to 
use  the  land  it  had  occupied  as  their  own, 
each  to  the  centre  of  the  street.  Flicl^s 
Estate,  6  Kulp  329. 
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87.  A  conveyance  to  the  side  of  an  un- 
opened street  duly  laid  out  under  an  act 
of  assembly,  gives  to  the  grantee  such  an 
interest  in  the  land  occupied  by  the  street 
as  entitles  him  to  a  jury  of  view  to  assess 
damages.    Lafayette  Street,  7  Montg.  59. 

88.  The  ownership  of  lands  bounded 
by  streams  of  water,  lakes,  ponds,  etc.,  is 
considered  in  a  note  to  Linthtcum  v.  Goan, 
2  Atlan.  831. 

89.  Where  a  deed  sixty  years  old  calls 
for  a  comer  at  the  end  of  a  bridge,  the 
exact  position  of  which  is  disputed,  the 
question  of  the  location  of  the  bridge 
should  be  submitted  to  the  jury.  Krq>ps 
V.  Carlisle,  157  P.  S.  368. 

90.  The  question  of  the  location  of  the 
property  conveyed  or  the  application  of 
the  grant  to  its  proper  subject  matter  is  a 
question  of  fact  to  be  determined  by  the 
jury  with  the  aid  of  extrinsic  evidence. 
Steigleder  v.  Mars?iaU,  159  P.  S.  77. 

91.  Where  the  plaintiff  in  ejectment 
showed  title  to  a  tract  that  included  the 
land  in  dispute,  and  the  defendant  put  in 
evidence  a  deed  to  himself  from  plaintifPs 
ancestor,  and  the  bearing  of  a  certain  line; 
with  a  statement  that  it  was  at  right 
angles  with  another  line,  were  inconsist- 
ent, and  there  were  other  circumstances 
showing  that  the  bearing  was  a  mistake ; 
it  was  held,  that  the  burden  of  proof  was 
on  the  defendant  to  show  that  the  dis- 
puted land  was  enclosed  in  the  disputed 
line.    Henry  v.  Huff,  143  P.  S;  648. 

92.  Where  a  deed  conveyed  a  tract  of 
land  by  metes  and  bounds  and  called  for 
"other  land"  of  the  grantor  as  an  ad- 
joiner  on  the  east,  "together  with  the 
right  of  mining  and  removing  all  the 
mineral  that  may  be  reached  under  said 
grantor's  land  from  the  land  above  de- 
scribed and  hereby  conveyed";  it  was 
held,  that  the  description  waa  sufficiently 
certain  to  indicate  the  mineral  in  the 
grantor's  land  east  of  the  tract  conveyed, 
and  that  parol  evidence  was  admissible 
to  locate  it  Peart  v.  Brice,  152  P.  S. 
277 ;  reversing  s.  c.  11  C.  C.  606. 

93.  Where  a  deed  for  coal  described 
the  farm  by  courses  and  distances  and  as 


containing  thirty-five  acres  and  one  hun- 
dred and  fifteen  perches;  it  was  held, 
that  as  the  manifest  intention  of  the 
parties  was  to  convey  all  the  coal  in  and 
under  the  entire  farm,  the  courses  and 
distances  must  yield  to  cover  the  frac- 
tion of  an  acre  lying  outside  of  the  lines. 
McGouxxn  v.  Bailey,  156  P.  8.  256;  s.  c. 
146  P.  S.  672. 

94.  Where  the  eastern  boundary  of  a 
lot  was  not  stated  in  the  description  and 
there  was  nothing  else  in  the  deed  to 
show  what  was  the  lot  to  the  east  of  the 
land  conveyed,  and  the  evidence  as  to 
the  location  of  the  eastern  line  was  con- 
flicting ;  it  was  h,dd,  that  its  position  was 
a  question  of  fact  for  the  jury.  Smith  v. 
Horn,  168  P.  S.  372. 

(c)  Appurtenances. 

95.  Where,  upon  the  delivery  of  an 
absolute  deed,  the  grantee  delivered  a 
bond  conditioned  that  he  should  give 
to  the  grantor  during  life  one-fourth  the 
crops,  and  that  the  grantor  should  have 
the  privilege  of  operating  his  oil  wells 
on  the  premises  and  might  at  any  time 
at  his  own  pleasure  remove  any  buildings 
and  the  machinery  of  the  said  wells;  it 
was  h£ld,  that  the  grantee  had  title  to 
said  machinery  as  a  part  of  the  free- 
hold, and  that  the  right  to  remove  tiie 
same  was  a  purely  personal  privily 
which  died  with  tiie  grantor's  person. 
Shielda  v.  Delo,  145  P.  S.  393. 

96.  Where  the  language  of  the  haben- 
dum of  a  lease  for  999  years  was  "with 
every  privilege  to  the  premises  belong- 
ing or  in  any  way  appertaining,  whether 
ways,  water-courses,  mines  or  minerals"; 
it  was  h^ld,  that  the  deed  carried  the  right 
to  take  minerals  from  the  land  demised 
and  for  that  purpose  to  dig  the  soil  and 
open  the  mines.  Providerux  School  Fund 
V.  Jeasup,  6  Kulp  261. 

97.  Where  the  grantor  in  a  deed  con- 
veyed to  the  grantee  a  tract  of  land  and 
also  a  right  of  way  over  a  portion  of 
his  other  land;  it  was  hdd,  that  snch 
right  of  way  passed  to  subsequent  pn^ 
chasers  of  the  land  without  being  ex- 
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pieesl  J  mentioned  in  their  deeds.    Hamp 
T.  Mylin,  9  Lane  161. 

(<i)  ReBervations,  restrictions  and  excep- 
tions. 
9a  Where  a  deed  of  a  farm  reserved  a 
li^t  of  way  to  iitie  grantor's  otlier  lands, 
it  was  hdd,  that  there  was  nothing  in 
the  reservation  to  exclude  the  grantee 
from  also  passing  over  the  strip  re- 
served or  from  such  use  of  it  as  did  not 
interfere  with  the  grantor's  use  of  it  or 
Us  right  of  way.  Moffitt  v.  Lytd,  165 
P.  8. 173. 

99.  Where  a  deed  reserves  a  right  of 
way  for  all  occupiers  of  lots  bounding 
upon  it,  the  grantee  who  accepts  the 
deed  is  estopped  from  denying  such  right. 
Wmt  V.  Gunn,  166  P.  S.  384;  affirming 
8.  c.  36  W.  N.  C.  291. 

100.  A  reservation  in  a  deed  of  a  por- 
tion of  the  land,  until  the  expiration  of 
a  lease,  having  no  words  of  inheritance, 
is  a  reservation  during  the  lifetime  of 
the  grantor  only';  if  it  should  be  con- 
strued as  only  an  exception,  it  would 
be  only  until  the  expiration  of  the 
lease.  Qreen'a  .^ppeai,  12  Cent  559 ;  s.  c. 
13Atlan.972. 

lOL  Where  a  deed  conveyed  lands  in 
fee,  reserving  the  right  to  use  the  lot  by 
the  grantors  during  their  joint  natural 
lives,  it  was  held,  that  the  instrument  was 
not  merely  testamentary  but  a  conveyance, 
and  being  made  in  trust  for  children  of 
tiie  grantor  who  were  minors,  created 
merely  a  dry  trust  which  was  executed 
on  the  majority  of  the  beneficiaries ;  an 
ejectment,  therefore,  for  the  recovery  of 
the  land  by  a  cestui  que  trust,  was  properly 
brought  in  his  own  name.  Cable  v.  Cable, 
146  P.  S.  451. 

100.  Where  a  grantor  in  a  deed  re- 
served the  right  to  build  over  and 
above  a  narrow  strip  or  alley  "  in  like 
manner  as  the  same  is  now  done";  it 
was  held,  that  the  reservation  construed 
by  the  surrounding  circumstances  related 
merely  to  the  point  and  manner  of  the 
location  of  the  structures  over  the  alley 
and  not  to  the  height  of  such  structures. 


Meigs  v.  Lewis,  164  P.  S.  697 ;  reversing 
8.  0.  33  W.  N.  C.  483. 

103.  Where,  in  1772,  the  plaintiff's  pre- 
decessor granted  a  strip  of  land  eight 
feet  wide,  to  the  county  commissioners, 
adjoining  the  coimty  jail,  reserving  use  of 
the  same  for  an  open  yard  or  garden  for 
the  purpose  that  the  same  shoiild  "  be  and 
remain  forever  hereafter  unbuilt  on,  in 
order  to  prevent  any  prisoner  or  prisoners 
making  their  escape  over  the  said  prison 
wall  by  reason  or  means  of  any  building 
to  be  erected  contiguous  to  the  said  wall," 
and  the  commissioners  in  1848  sold  the 
jail  property,  to  defendant's  predecessors, 
a  new  jail  having  been  erected  in  another 
place;  it  was  held,  that  the  title  of  the 
county  was  a  base  fee  which  determined 
upon  the  sale  of  the  jail  property,  and  de- 
fendants alleging  that  they  had  succeeded 
to  the  rights  of  the  county  conxmissioners, 
a  bill  quia  timet  would  lie  to  remove  the 
cloud  upon  the  plaintiffs  titie  and  for 
the  cancellation  of  the  deed  of  1772. 
Such  a  bill  is  an  independent  head  of 
equity  jurisdiction  and  does  not  require 
any  accompaniment  of  fraud,  accident, 
mistake,  trust  or  account  or  any  other 
basis  of  equitable  intervention.  Slegel  v. 
Lauer,  148  P.  S.  236;  affirming  s.  c.  10 
t.  C.  347. 

104.  Where  the  grantor  reserved  the 
right  to  maintain  a  dam  across  a  certain 
creek  "where  the  dam  now  is,"  it  was 
?ield,  that  the  reservation  covered  the 
right  to  maintain  not  only  the  breastwork 
but  also  the  banks  at  the  sides  of  it  and 
to  go  upon  the  land  to  repair  them  if 
washed  away.  Edgett  v.  Douglass,  144  P. 
S.  95. 

105.  A  reservation  of  the  profits  of 
one-half  of  all  the  stone,  coal  and  mineral 
hereafter  discovered  amounts  to  a  reser- 
vation of  the  corpus  of  such  coal  and  min- 
eral in  place.  Weakland  v.  Cunningham, 
7  Atian.  148. 

106.  Upon  a  conveyance  of  land  reserv- 
ing all  oil  and  gas  in  and  under  the  said 
land  with  free  mining  privileges  of  all 
kinds ;  it  was  held,  that  the  only  miner- 
als excepted  out  of  the  grant  were  the  oil 
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and  gas  and  that  the  phrase  "mining 
privileges,"  was  referable  to  them  and 
did  not  extend  the  exception  to  coal,  iron 
and  other  substances  not  named.  Moody 
V.  Alexander,  145  P.  S.  571. 

107.  Where  the  plaintiff  conveyed  a 
town  lot  adjoining  other  lands  belonging 
to  him,  to  the  defendant  without  "the 
right  to  drill  or  mine  for  petroleum,  car- 
bon oil  or  natural  gas,  which  right  is  not 
intended  to  be  conveyed  but  is  forbidden 
to  both  parties  hereto,"  and  the  grantee 
afterwards  drilled  a  producing  well ;  it 
was  held,  that  the  plaintiff  was  entitled 
to  an  injunction  restraining  operations  for 
oil  on  the  lot  conveyed,  but  he  was  not 
entitled  to  an  account  as  for  damages 
measured  by  the  amount  of  oil  obtained 
by  the  defendant  in  his  operations. 
Acheson  v.  Stevenson,  146  P.  S.  228. 

108.  Where  a  deed  for  land  which  was 
underlaid  with  coal  contained  a  clause 
that  the  grantor  reserved  for  himself,  his 
heirs  and  assignees  "  a  free  toleration  of 
getting  coal  for  their  own  use  without 
hindrance  or  denial";  it  was  held,  that 
the  title  to  the  coal  passed  to  the  grantee 
subject  only  to  the  privilege  in  the 
grantor,  his  heirs  and  assignees  for  sup- 
plying their  personal  needs  for  fuel  from, 
the  coal  granted.  Algonquin  Coed  Co. 
V.  Northern  Coed  &  Iron  Co.,  162  P.  S. 
114. 

109.  A  reservation  of  "all  the  pine 
and  hemlock  timber  growing  on  said 
land,"  applies  only  to  living  trees  of  suit- 
able size  for  use  at  the  date  of  the  deed. 
Andrews  v.  Wade,  4  Cent  689. 

110.  The  violation  of  a  building  re- 
striction in  a  deed  may  not  be  restrained 
where  there  has  been  a  change  of  sur- 
roundings in  the  neighborhood,  in  the 
character  of  the  improvements,  and  in  the 
purposes  to  which  they  are  applied.  Ome 
V.  Fridenberg,  143  P.  S.  487. 

HI.  Equity  will  not  interfere  by  way 
of  a  mandatory  injunction  to  restrain  the 
maintenance  of  structures  upon  an  adjoin- 
ing lot  in  violation  of  restrictive  condi- 
tions in  a  deed,  when  there  has  been  long- 
continued  delay  in  asserting  the  right  and 


a  remedy  exists  at  law.     Ome  v.  Friden- 
berg, 143  P.  S.  487. 

112.  Where  land  was  subject  to  a  cov- 
enant that  no  manufactory,  workshop, 
steam-engine  house,  smithery  or  other 
building  for  offensive  purposes  or  occu- 
pation, or  building  of  any  kind  to  be  used 
for  any  purpose  other  than  as  and  for 
a  genteel  cottage  or  dwelling-house, 
stable  or  coach-house,  should  ever  be 
built  upon  the  land,  and  the  lessees 
of  defendant  in  September  1887  built 
on  the  land  a  boat-house,  club-house 
and  a  carpenter  shop  for  repairing  boats, 
and  notice  to  remove  the  same  was  not 
given  until  January  1889,  the  coiut 
refused  &,  mandatory  injunction;  a  man- 
datory injunction  will  not  be  issued 
where  complainant's  rights  are  not  clear. 
Oatzmer  v.  St.  Vincent  School  Society, 
147  P.  S.  313. 

113.  Where  an  owner  of  three  adjoin- 
ing lots  executed  three  deeds  on  the  same 
day  to  three  different  persons,  and  the 
deed  for  the  middle  lot  contained  a  cov- 
enant, that  the  grantee  should  not  build 
upon  the  rear  of  the  lot,  but  the  other 
two  deeds  did  not  refer  to  such  restriction 
but  did  recite  the  fact  of  the  conveyance ; 
it  was  field,  that  the  restriction  was  in 
the  nature  of  a  covenant  running  with 
the  land  and  created  an  easement  of 
light  and  air  in  favor  of  the  adjoining  lots. 
Muzzarelii  v.  Hulshizer,  163  P.  S.  643. 

114.  Upon  a  restriction  in  a  deed  that 
all  buildings  should  be  erected  not  less 
than  fifteen  feet  back  from  the  fence 
line ;  it  was  held,  that  a  porch  extending 
the  whole  width  of  the  house  as  a  sub- 
stantial and  integral  part  of  the  building 
was  clearly  a  violation.  Ogontz  Land 
&  Improvement  Co.  v.  Johnson,  168  P.  S. 
178;  8.  c.  36  W.  N.  C.  307;  reversing 
s.  c.  14  C.  C.  86. 

115.  An  exception  in  a  deed  is  invalid 
if  the  land  described  in  the  exception 
would  not  have  passed  in  the  description 
of  the  land  conveyed.  Henderson  v.  Mac- 
lay,  5  Cent.  225. 

116.  A  recital  in  a  deed  excepting  all 
lots  which  have    been   granted  to  any 
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person  for  bvirial  lots,  is  constructive 
notice  to  all  claiming  under  the  deed 
that  the  burial  lots  were  excluded  from 
its  operation;  and  this,  although  the 
deed  for  the  burial  lots  be  not  recorded 
until  after  the  deed  containing  the  ex- 
ception. Hancock  v.  McAvoy,  161  P.  8. 
439. 

117.  Where  a  deed  recited  that  it  waa 
subject  to  a  dower  in  a  third  party,  and 
at  her  decease  the  principal  to  the  heirs, 
and  it  was  subsequently  decided  that  the 
dower  was  no  charge  on  the  land,  an 
action  of  debt  for  the  principal  of  the 
dower  by  the  heirs  will  not  lie  against 
the  grantee,  they  being  neither  parties 
nor  privies.  Levan  v,  Bickd,  1  Mona. 
680;  8.  c.  17  Atlan.  206. 

118.  Where  the  defendants  claimed 
under  a  deed  in  1889  subject  to  certain 
leases  for  oil  purposes,  inter  alia  to  "J. 
Beaumont  3  acres"  without  further  de- 
scription or  identification,  it  was  error  to 
charge  the  jury  as  matter  of  law  that  the 
defendants  took  subject  to  a  lease  exe- 
cuted in  1882  to  0.  G.  Beaumont  and. 
J.  B.  Drake  under  which  the  plaintiff 
claimed.  Whether  the  lot  leased  and 
that  conveyed  were  identical  was  necessa- 
rily for  the  jury,  and  could  be  determined 
only  by  extrinsic  testimony.  Thompson 
T.  JRiddsperger,  144  P.  S.  416. 

119.  Upon  an  executory  contract  to 
sell  lands  to  a  railroad  company  for  a 
right  of  way,  where  it  was  stipulated  that 
the  company  should  construct  and  main- 
tain a  good  and  sufficient  crossing  over 
the  right  of  way,  on  the  premises ;  it  was 
hM,  that  the  landowner  was  entitled  to 
have  inserted  in  his  deed  such  an  excep- 
tion and  reservation,  and  that  he  could 
T^ly^inta.^T^  equitable  ejectment  to  compel 
the  acceptance  by  the  railroad  company 
of  a  deed  containing  such  a  reservation. 
Hall  V.  Ckarfidd  &  Mahoning  By.  Co., 
168  P.  S.  64. 

lao.  Where  a  landowner  divided  the 
land  into  lots  and  conveyed  several  lots 
with  the  right  to  the  use  of  an  alley  lying 
to  the  east  of  them  and  he  subsequently 
conveyed  the  fee  simple  title  to  the  soil 


of  the  alley  together  with  a  lot  lying  to 
the  west  of  it,  and  recited  the  reservation 
of  the  right  to  use  the  alley  granted  to 
the  owners  of  the  first  lots  conveyed,  and 
after  the  execution  of  this  deed  he  con- 
veyed to  plaintiff's  predecessor  in  title  a 
lot  at  the  head  of  the  alley  and  to  the 
south  of  it ;  it  was  held,  that  under  the 
deeds,  the  plaintiff  had  no  right  ui 
the  alley,  but  that  it  was  for  the  jury  to 
say  whether,  at  the  time  of  the  execution 
of  the  deed  to  plaintiff's  predecessor  in 
title,  the  alley  was  notoriously  used  as 
appurtenant  to  the  plaintiff's  ground. 
McNeal  v.  Redman,  168  P.  S.  109. 

121.  Where,  upon  a  conveyance  to  a 
railroad  company,  there  is  a  condition  in 
the  deed  that  the  company  shall  maintain 
a  station  and  siding,  but  tiie  deed  is  silent 
as  to  the  character  of  the  station,  the 
question  of  how  far  a  station  of  a  given 
character  is  a  compliance  with  the  con- 
tract, is  to  be  determined  by  the  needs  of 
the  company  and  of  those  who  use  it. 
Caldwell  v.  Ea^  Broad  Top  B.  B.  &  Coal 
Co.,  169  P.  S.  99 ;  s.  o.  36  W.  N.  C.  405. 

IX.  Constraction  of  deeds. 

122.  Where  the  premises  of  a  deed 
conveyed  a  fee,  but  the  habendum  clause 
conveyed  but  an  estate  diirante  vidvitate, 
it  was  held  that  the  latter  was  the  con- 
trolling clause.  Whitby  v.  Duffy,  135 
P.  S.  620;  8.  0.  26  W.  N.  C.  246;  affirm- 
ing 8.  c.  7  Lane.  201. 

123.  Where  an  interest  granted  by  a 
deed  is  fully,  circumstantially  and  pre- 
cisely defined  and  limited  in  the  premises, 
such  interest  will  not  be  defeated  by  the 
provisions  of  a  repugnant  habendum. 
Karchner  v.  Hoy,  151  P.  S.  383. 

124.  Where  the  land  conveyed  was 
not  bounded  by  a  navigable  river  but  by 
a  line  dravm  between  certain  points  upon 
the  bank  of  the  river,  which  excluded 
the  flats,  parol  evidence  was  admitted  to 
show  that  the  grantee  had  notice  of  the 
reservation  of  the  flats,  and  that  the  con- 
veyance was  made  subject  to  such  reser- 
vation.   Palmer  v.  FarrOl,  129  P.  S.  162. 
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125.  A  written  agreement  for  the  sale 
to  the  defendant's  grantor  which  preceded 
the  deed,  was  held  to  be  competent  evi- 
dence to  aid  in  a  correct  understanding 
of  the  description  in  the  deed.  Warful 
V.  Knott,  128  P.  S.  528. 

U6.  Where  several  deeds  in  pari 
materia  are  executed  by  the  same  parties 
St  or  about  the  same  time,  they  will  be 
treated  as  one  transaction.  Nichols  v. 
mchola,  149  P.  S.  172. 

127.  In  ejectment  by  a  vendor  against 
a  vendee  to  enforce  specific  performance 
of  an  agreement  to  purchase  land,  where 
the  defendant  claims  that  a  sufficient 
deed  waa  not  tendered  to  him,  it  is  error 
fbr  the  court,  after  construing  the  agree- 
ment to  the  jury,  to  leave  it  to  them  to 
determine  from  inspection  whether  the 
deed  was  sufficient  imder  the  written 
agreement.  Beeson  v.  Porter,  166  P.  S. 
679. 

ua  Where  the  construction  of  a  deed 
is  erroneously  submitted  to  the  jury  but 
the  verdict  establishes  the  sufficiency  of 
the  deed,  and  the  supreme  court  is  of  the 
opinion  that  the  deed  is  sufficient,  the 
judgment  entered  on  the  verdict  will  not 
be  reversed-  Beeaon  v.  Porter,  166  P.  S. 
679. 

See  GONSTKUCTION. 


Z.  Executory  limitations. 

129.  A  contingent  remainder  can  only 
be  conveyed  by  a  devise ;  a  deed  purport- 
ing to  convey  it,  unless  executed  and  de- 
livered after  the  contingency  happens, 
operates  only  as  an  estoppel  of  the  re- 
mainder-man. A  conveyance  of  the  most 
remote  of  several  contingent  remainders 
to  a  life  tenant  will  not  merge  the  life 
estate  into  a  fee  to  the  destruction  of 
the  intermediate  remainders.  Stewart  v. 
Neely,  139  P.  S.  309. 


XI.  Custody  of  deeds. 

130.  Where  lands  descend  under  the 
intestate  law,  the  deeds  belong  to  the 
heir,  and  a  refusal  by  an  executor  to  per- 


mit their  inspection,  is  good  ground  for 
removal.     Tompkin'a  Estate,  6  Kulp  99. 

DEFAULT. 

See  Justices'  Courts:  Pbacticb. 

DEFAULTING  PURCHASER. 

See  Execution,  XIII. 

DELIVERY. 

See  Deed,  III. :  Sai«,  V. 

DEMAin). 

See  Decedents'  Estates,  IV. :  Pbokis- 
soEY  Notes,  IV. 

DEMURRER. 

See  Equitt,  XXIX. :  Plbasxno,  XIX. 

DEPOSIT. 

See  Bailment. 

DEPOSITIONS. 

See  Cebtiobabi,  II.  :  Evidence,  Tfx  vt. ; 
Pbactice,  X.-XII. 

DERELICT  PROPERTY. 

1.  It  is  the  duty  of  the  custodian  of 
stolen  money  to  pay  it  to  the  owner,  on 
proof  of  ownership,  otherwise  assumpsit 
will  lie  against  him ;  from  the  existence 
of  the  duty,  the  law  raises  an  implied 
promise  to  pay.  Hindmarch  v.  Hoffman^ 
127  P.  S.  284. 

2.  The  ownership  of  a  roll  of  monqr 
found  concealed  on  the  premises  after  the 
death  of  plaintiff's  decedent,  was  per- 
mitted to  be  proven  by  circumstantial 
evidence.  Warren  v.  Ubrich,  130  P.  S. 
413. 

3.  Where  a  mortgage  before  delivery 
by  the  maker  is  lost  or  stolen,  and  the 
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finder  pledges  it  with  the  mortgagee  to 
secure  the  payment  of  his  own  pre-existing 
debt,  the  holder  cannot  recover  from  the 
maker.     Nolan  v.  King,  11  Montg.  13. 

DEscEirr. 

See  Decbdeitts'  Estates,  VI.  :  Dktisb. 

I.  General  principles. 
II.  Canons  of  descent. 

I.  General  principles. 

1.  The  ascertainment  of  the  next  of 
kin  to  a  decedent  for  distribution,  is 
■within  the  general  jurisdiction  of  the 
orphans'  court,  and  this  jurisdiction  may 
be  extended  to  include  such  ascertain- 
ment with  reference  to  a  fund  which 
though  not  a  part  of  the  decedent's  estate 
is,  for  the  purpose  of  ascertaining  who 
are  to  take,  to  be  treated  as  if  it  were. 
Clement's  Estate,  160  P.  S.  391. 

2.  Under  the  French  spoliation  act  of 
1891  where  an  appropriation  was  made 
to  pay  a  claim  to  the  next  of  kin  of  the 
claimant,  and  when  the  act  was  passed 
all  of  the  claimant's  children  were  dead 
but  there  were  living  four  grandchildren, 
children  of  a  son,  and  thirteen  great- 
grandchildren, who  were  the  issue  of 
seven  deceased  children  of  a  daughter ; 
it  was  field,  that  the  four  living  grand- 
children were  each  entitled  to  take  one- 
eleventh  in  their  own  right  as  the  nearest 
of  kin,  and  that  one-eleventh  would  go  to 
the  representatives  of  each  of  the  de- 
ceased grandchildren  per  stirpes.  Clem- 
ent's Estate,  160  P.  S.  391;  overruling 
Clements  Estate,  150  P.  S.  85  and  in  effect 
afarming  Clement's  Estate,  10  C.  C.  481. 
See  Clemenfs  Estate,  13  C.  C.  129;  s.  c. 
2  Dist  Kep.  341;  Stokers  Estate,  10 
C.  C.  527 ;  8.  c.  29  W.  N.  C.  162. 

3.  Surplus  income,  not  being  disposed 
of  by  the  testator,  passes  under  the  in- 
testate laws.  Shodes's  Estate,  147  P.  S. 
227;  affirming  s.  c.  26  W.  N.  C.  233; 
«.  c.  47  L.  I.  246. 

4.  Where  a  redeemable  ground-rent 
is  owned  by  a  person  who  is  non  compos 
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mentis,  the  proceeds  become  personalty 
and  at  his  death  they  pass  to  his  next  of 
kin  without  distinction  of  blood.  Hirst's 
Estate,  147  P.  S.  319 ;  affirming  s.  o.  28 
W.  N.  C.  212. 

5.  Where  an  intestacy  occurs  by  rea- 
son of  the  failure  of  a  contingent  re- 
mainder and  there  is  no  limitation  over, 
the  heirs  entitled  to  take  the  estate  are 
to  be  ascertained  as  of  the  death  of  the 
testator  and  not  at  the  date  of  the  deter- 
mination of  the  contingency;  that  the 
person  to  whom  the  prior  estate  waa 
given  was  himself  an  heir  does  not  change 
the  result    BelVs  Estate,  147  P.  S.  389. 

6.  Under  the  laws  of  Connecticut  where 
a  person  dies  intestate  without  leaving 
husband  or  wife,  issue,  parents  or  brothers 
and  sisters,  the  estate  is  distributed 
equally  to  the  next  of  kin  of  the  blood  of 
the  person  or  ancestor  from  whom  such 
estate  came  or  descended ;  such  provision 
applies  to  both  real  and  personal  estate, 
and  where  an  intestate  sold  inherited  real 
estate  in  his  lifetime ;  it  was  held,  that 
such  sale  did  not  change  the  ancestral 
character  of  the  estate  or  the  direction  of 
its  descent     Welles  Estate,  161  P.  S.  218. 

7.  No  contestant  of  a  will  can  com- 
promise anything  beyond  his  or  her  own 
personal  interest  in  the  contest  or  be  en-, 
titled  to  any  more  than  his  or  her  dis- 
tributive share  in  a  sum  received  by  way 
of  general  compromise.  Seip's  Estate, 
163  P.  S.  423. 

8.  A  widow  and  heir  are  not  estopped 
from  inheriting  from  a  deceased  husband 
and  father  by  reason  of  the  fact  that  the 
widow  has  been  convicted  as  accessory 
after  the  fact  to  his  murder,  and  the  son 
has  been  convicted  of  having  murdered 
his  father  for  the  purpose  of  getting 
immediate  possession  of  his  estate.  Car- 
penter's Estate,  170  P.  S.  203;  s.  c.  36 
W.  N.  C.  516 ;  affirming  s.  c.  1  Lack.  L.  N. 
169. 

n.  Canons  of  descent. 

9.  First  cousins  take  to  the  exclusion 
of  second  cousins;  representation  does 
not  extend  beyond  children  of  uncles  and 
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aunts  and  grandchildren  of  brothers  and 
sisters.     Stewart's  EstcUe,  147  P.  S.  383. 

10.  Under  the  act  30  June  1885 
(Brightly's  Purdon  1071),  where  the  only 
persons  entitled  to  take  are  first  cousins, 
children  of  deceased  uncles  and  aunts, 
distribution  must  be  made  per  capita  and 
not  per  stirpes.  Oremer's  Estate,  166 
P.  S.  40. 

11.  Under  the  act  25  May  1887,  sec.  1 
(Brightly's  Purdon  1070),  where  there  is 
no  living  grandparent,  first  cousins  taie 
to  the  exclusion  of  second  cousins.  Bam- 
ber's  Estate,  13  C.  C.  403. 

12.  Second  cousins,  being  grandchildren 
of  deceased  uncles  and  aunts,  are  not  en- 
titled to  participate,  as  against  first 
cousins  being  children  of  deceased  uncles 
and  aunts.  Rogetifs  Estate,  131  P.  S. 
382. 

13.  Under  the  act  27  April  1856,  sec. 
2  (Brightly'«  Purdon  1069),  children  of 
deceased  uncles  take  by  representation 
equal  shares  with  an  uncle  who  died  after 
the  decedent.  Haine^s  Estate,  12  C.  G. 
401. 

14.  Where  a  decedent  leayes  grand- 
nephews  and  great-grandnephews,  the 
former  are  alone  entitled  as  next  of  kin ; 
there  is  no  statute  providing  that  great- 
grandnephews  or  neices  shall  take  by 
representation.  Kingston's  Estate,  28 
W.  N.  S.  284. 

15.  Upon  the  death  of  an  intestate 
without  issue,  an  adopted  child  is  entitled, 
as  against  the  widow,  to  two-thirds  of  the 
personal  estate  of  the  decedent.  Bowan's 
Estate,  132  P.  S.  299;  aflanning  s.  c.  6 
C.  C.  461. 

16.  After-bom  children,  for  whom  no 
provision  is  made  in  the  will  of  their 
father,  are  entitled  to  the  same  interest 
in  his  real  estate  as  if  he  had  actually 
died  without  a  will.  The  widow  under  a 
power  of  sale  contained  in  the  will  can- 
not divest  their  right.  Bobeno  v.  Marlatt, 
136  P.  S.  35 ;  s.  o.  26  W.  N.  C.  385. 

17.  A  legitimate  son  of  the  same 
mother  cannot  inherit  from  an  illegiti- 
mate brother.  Kennedy's  Estate,  47  L.  I. 
624;  8.  o.  8  Lane.  197. 


la  Under  the  act  27  April  1855 
(Brightly's  Purdon  1066),  a  non-resident 
illegitimate  child  is  entitled  to  inherit 
from  its  mother.  Waesch's  Estate,  166 
P.  S.  204;  affirming  s.  c.  14  C.  C.  387. 

19.  Under  the  act  8  April  1833,  sec. 
17  (Brightly's  Purdon  1072),  an  illegiti- 
mate child  has  no  right  to  inherit  from 
his  uncle  by  representation  through  his 
mother.    See^s  Estate,  166  P.  S.  498. 

DESERTION. 

See  Husband  akd  Wife,  XL:  Foob, 
VIL 

DETECTIVES. 

I.  The  act  23  May  1887  (Brightly's 
Purdon  677),  requiring  the  licensing  of 
detectives,  is  not  unconstitutional.  In  re 
Amour,  1  Dist.  Rep.  620. 

DEVISAVIT  VEL  NON. 

See  Costs,  I. :  Orphans'  Coubt,  III. : 
Wills. 

DEVISE. 

See  Daiiaoxs,  V.  :  DscEDEyTs'  Estatbs: 
Deed:  Legacy:  Wills. 

I.  What  passes  by  a  devise. 

II.  What  words  will   create  a  life 

estate. 
m.  What  words  will  create  an  estate 

taU. 
IV.  What  words  will  create  a  fee. 
V.  Bemainders. 

(a)  Vested  remainders. 
(6)  Contingent  remainders, 
(c)  Cross-remainders. 
VI.  Executory  devise. 
VII.   Conditional  limitations. 
VIII.  Estate  durante  viduitate. 
IX.  Vested  devises. 

(a)  When  a  devise  vests. 

(b)  Effect  of  acceptance. 
X.  Equitable  conversion. 

XI.  Construction  of  particular  devises. 
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I.  What  passes  by  a  devise. 

1.  A  devise  of  a  house  extending  over 
an  alley  and  its  cellar  extending  under 
the  same,  with  the  appurtenances,  is  a 
devise  of  the  soil  of  the  alley.  Cheetham 
V.  Muhlenberg,  133  P.  S.  309;  s.  o.  26  W. 
N.  C.  198. 

a.  The  operation  of  the  act  of  8  April 
1833  sec.  9  (Brightly's  Pardon  2103), 
that  a  devise  shall  pass  the  whole  estate 
without  words  of  inheritance,  is  not 
afFected  by  the  fact  that  a  devise  imme- 
diately preceding  the  one  in  question, 
contains  words  of  inheritance.  Hartman 
V.  Herhine,  7  C.  C.  630. 

3.  The  residuary,  clause  in  a  will,  be- 
queathing "  money,  stock  and  farming 
utensils,"  will  not  be  construed  to  in- 
clude land  not  mentioned  in  the  will. 
B<m$aM  v.  Bonaall,  4  Del.  31. 

4.  A  bequest  of  "nine-tenths  of  my 
available  stock"  was  held  to  include 
stock,  bonds,  notes,  cash  and  other  per- 
sonal property.  Sweitzer's  Estate,  142 
P.  S.  641 ;  affirming  s.  c.  9  C.  C.  49. 

5.  The  word  "  effects  "  will  carry  real 
estate  where  that  is  the  manifest  inten- 
tion.   Butler's  Estate,  37  P.  L.  J.  122. 

6.  A  devise  of  "all  my  estate,  both 
real  and  personal,  that  I  shall  inherit  as 
my  portion  after  my  father's  death,"  is 
not  limited  to  such  estate  as  the  testator 
might  inherit  from  her  father ;  it  passes 
land  inherited  from  the  testatrix's  mother, 
but  of  which  her  father  was  in  possession 
as  tenant  by  the  curtesy.  Oraham  v. 
Orugan,  132  P.  S.  79;  s.  c.  25  W.  N.  C. 
314  See  Oraham  v.  KtmOea,  140  P.  S. 
326 ;  reversing  s.  c.  8  C.  C.  260. 

7.  A  codicil  making  a  different  dispo- 
sition of  the  "shares"  of  two  devisees 
under  the  original  will  was  held  to  pass 
every  possible  interest  or  share  of  such 
devisees.  Eisiminger  v.  Eisiminger,  129 
P.  S.  664. 

a  Upon  a  bequest  to  a  son  for  life 
with  remainder  to  his  children,  he  to 
receive  and  enjoy  with  his  children  the 
income,  the  children  are  not  entitled  to 
any  of  the  income  during  their  father's 


life.    Mazurie's   Estate,   132    P.  S.  167; 
affirming  s.  c.  46  L.  1. 128. 

9.  Upon  a  bequest  of  income  to  two, 
to  be  paid  "  to  them  equally  during  their 
natural  lives  "  and  upon  their  death  the 
principal  to  be  divided;  held,  that  upon 
the  death  of  one,  the  survivor  was 
entitled  to  the  entire  income  for  life. 
Erwin's  Estate,  5  Montg.  18. 

10.  A  bequest  of  the  "remainder  of 
my  money"  will  pass  realty  purchased 
after  the  making  of  the  will.  Jacobs's 
Estate,  140  P.  S.  268;  s.  c.  27  W.  N.  C. 
365;  affirming  s.  c.  9  C.  C.  40. 

11.  The  word  "  money  "  may,  when  so 
intended  by  the  testator,  include  any 
kind  of  property,  even  land ;  but  it  can- 
not have  that  effect  when  the  text  of  the 
instrument  clearly  shows  that  it  was  not 
80  intended.  Levy's  Estate,  161  P.  S. 
189 ;  affirming  s.  c.  14  C.  C.  129. 

12.  The  word  "moneys"  used  in  a 
will  will  be  construed  as  meaning  cash  or 
ready  money ;  such  a  word  can  only  be 
used  to  pass  the  entire  personal  estate 
when  the  purpose  of  the  testator  is  un- 
mistakable.    Carr's  Estate,  13  C.  C.  643. 

13.  Where  a  testator  devised  to  his 
daughter  all  the  cleared  land  on  the 
west  side  of  a  road  now  enclosed  and 
strip  of  woodland  fenced  in  with  the 
same;  it  was  held,  that  the  devise  ap- 
plied to  an  enclosed  tract  of  thirty-four 
acres  containing  a  small  strip  of  wood- 
land, but  did  not  embrace  an  unenclosed 
tract  of  thirteen  acres  of  woodland  ad- 
joining, but  separated  from  the  former 
tract  by  a  fence.  McCleUand  v.  Broum- 
field,  142  P.  S.  533. 

14.  Where  a  description  of  land  in  a 
devise  calls  for  a  certain  distance  along 
a  street  to  another  street,  not  opened 
or  located  at  the  time  of  the  testator's 
death,  the  call  for  the  point  on  the  un- 
opened street  will  control  the  distance 
named  in  the  will ;  and  this,  though  the 
excess  be  over  one  hundred  feet.  St. 
Margaret  Memorial  Hospital  v.  Pennsyl- 
vania Co.  for  Ins.  on  Lives  &  Granting 
Annuities,  158  P.  S.  441. 

15.  Where  a  testator  directed  his  es- 
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tate  to  be  kept  intact  and  undistributed 
for  five  years,  and  empowered  his  exec- 
utors to  sell  and  convey  his  real  estate 
within  that  period  for  the  purpose  of 
raising  money  and  to  encumber  either 
his  personal  or  real  estate  for  the  same 
purpose,  and  at  any  time  before  final 
settlement  to  sell  and  convey  his  real 
estate  for  the  payment  of  debts,  and  he 
directed  that  at  the  end  of  five  years 
his  estate  should  be  divided  among  his 
widow  and  children  as  under  the  intes- 
tate laws;  it  was  held,  that  the  latter 
were  not  entitled  to  the  income  of  the 
real  estate  during  the  five  years.  Sea- 
right's  Estate,  163  P.  S.  218. 

16.  Where  a  testator  gave  a  share  of 
his  estate  in  trust  for  his  son  Charles 
for  life,  and  after  his  death  then  to  the 
use  of  the  tatter's  children  and  issue, 
in  such  shares  as  he  shall  by  last  will 
appoint,  and  in  default  of  such  appoint- 
ment then  to  the  use  of  all  his  children 
who  might  be  living  at  his  death,  and 
in  the  event  of  his  death  without  issue 
then  to  the  testator's  children  and  the 
issue  of  any  deceased  children,  and  such 
son  had  one  child,  Charles  R.,  who,  in 
the  lifetime  of  his  father,'  executed  a 
deed  of  trust  of  such  estate  as  he  might 
become  entitled  to  in  case  he  survived 
his  father,  and  the  son  died  without 
validly  exercising  his  power  of  appoint- 
ment, and  subsequently  the  grandson 
died  unmarried  and  without  issue  but 
leaving  a  will,  by  which  he  gave  his 
estate  to  a  stranger;  it  was  held,  that 
upon  the  death  of  the  grandson,  his 
share  covered  by  the  deed  of  trust 
passed  under  the  will  of  the  original 
testator  to  the  latter's  surviving  chil- 
dren and  the  issue  of  deceased  children ; 
and  where,  after  the  death  of  the  said 
Charles  B.,  one  of  the  sons  of  the  orig- 
inal testator  died,  leaving  a  will  in  which 
he  stated  that  it  was  his  intention  to  de- 
vise only  his  individual  estate  composed 
of  accumulations  of  income ;  it  was  held, 
that  the  latter's  will  passed  to  his  re- 
siduary legatees  his  interest  in  the  share 
left  to  his  brother  Charles  and  which 


passed  to  him  on  the  death  of  Charles 
R.    Pepper's  Estate,  166  P.  S.  304. 

17.  An  award  arising  out  of  a  French 
Spoliation  claim  passes  under  the  will 
of  the  original  owner;  it  is  not  such  a 
special  and  peculiar  fund  as  must  be 
distributed  among  those  whom  the  court 
shall  ascertain  were  the  next  of  kin. 
LeffingwelVs  Estate,  1  Dist.  Rep.  225; 
contra,  Carey  v.  Morris,  1  Dist.  Rep. 
229. 

18.  Where  a  separate  use  trust  is 
created  for  a  married  daughter  and  no 
power  of  alienation  is  given,  she  cannot 
pass  an  estate  by  will,  and  a  devise  to 
her  husband  is  invalid.  Steinmets^s  Es- 
tate, 168  P.  S.  176;  afltoning  s.  c,  16 
C.  C.  269. 

n.  What  words  will  create  a  life 
estate. 

19.  A  devise  to  trustees  to  pay  interest 
to  two  married  daughters  during  their 
lives,  and,  after  their  decease,  the  whole  to 
descend  to  their  issue,  was  Jield  to  create 
an  estate  for  their  natural  lives  with  right 
of  survivorship,  with  remainder  to  their 
lawful  issue,  ffart^s  Estate,  7  C.  C.  369 ; 
8.  c.  46  L.  I.  454. 

20.  A  devise  in  trust  to  permit  a  mar- 
ried woman  to  occupy  and  enjoy  for  her 
separate  use,  free  from  the  control  and 
debts  of  her  husband,  during  her  natural 
life,  and  at  her  death  the  land  to  descend 
to  the  issue  of  her  body,  with  power 
of  extinguishment  in  the  trustee,  creates 
a  separate  use  trust  in  her  favor,  with  re- 
mainder to  the  issue  of  her  body.  Peo- 
plei's  Savings  Bank  v.  Denig,  131  P.  S. 
241. 

21.  A  devise  to  the  separate  use  of  a 
married  woman  to  the  exclusion  of  her 
husband,  and  after  her  death  to  her  "  is- 
sue," excepting  a  right  of  curtesy  in  one- 
third  to  the  surviving  husband,  vests  but 
a  life  estate  in  the  wife.  The  word  "  is- 
sue "  must  be  read  as  a  word  of  purchase. 
Shakers  v.  Ladd,  141  P.  S.  349;  affirm- 
ing s.  c.  8  C.  C.  628.  See  Shalters  v.  Ladd, 
163  P.  S.  509. 
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22.  If  a  limitatioQ  over  be  to  some  only 
of  those  who  would  take  under  the  intes- 
tate laws,  the  remainder-men  take  as  pur- 
chasers, and  a  trust  in  favor  of  a  single 
daughter  for  life  is  not  executed  in  her 
under  the  Rule  in  Shelley's  Case.  Kunizle- 
man'a  Estate,  136  P.  S.  678 ;  s.  o.  136  Ibid. 
142;  26W.K  C.  446. 

23.  Upon  a  devise  to  a  trustee  to  col- 
lect and  pay  over  for  life,  and  remainder 
in  "  fee  to  children  "  of  the  first  taker,  the 
Rvde  in  Shelley's  Case  does  not  apply. 
Jifanneriack's  Estate,  133  P.  S.  342;  a.  o. 
26  W.  N.  C.  9.  See  Harbster's  Estate  133 
P.  S.  361 ;  8.  c.  26  W.  N.  C.  11. 

24.  A  devise  to  B., "  and  at  her  decease 
the  same  to  go  to  her  children  and  their 
descendants,"  vests  but  a  life  estate  in 
the  first  taker.  The  Rule  in  Shelley's 
Case  does  not  apply.  Oiffln's  Estate,  37 
P.  L.  J.  422. 

29.  Upon  a  bequest  of  personalty  to  a 
widow  for  life,  and  the  residue  to  the  de- 
cedent's children,  the  widow  takes  a  life 
estate  with  power  to  consume,  and  the 
bequest  over  applies  only  to  such  prop- 
erty as  is  unconsumed.  Markley's  Estate, 
132  P.  S.  362 ;  aflarming  s.  c.  6  Montg.  93. 

26.  A  devise  to  a  trustee  to  invest  for 
the  widow  for  life,  and  pay  the  principal 
to  daughters  after  her  death,  is  not  ren- 
dered an  absolute  estate  in  the  widow,  by 
a  proviso  that  if  the  income  be  not  suffi- 
cient for  her  support,  the  trustee  is 
authorized  to  sell  such  portion  of  the  in- 
vestment as  may  be  necessary,  and  apply 
the  proceeds  to  that  purpose.  Winter'a 
Estate,  6  C.  C.  636 ;  s.  o.  46  L.  1. 140. 

27.  A  deed  to  a  son  during  his  natural 
life,  and  at  his  decease  "to  descend  to  and 
the  title  thereof  to  vest  in  the  children  of 
the  said  party  of  the  second  part  by  him 
lawfully  begotten,"  conveys  but  a  life  es- 
tate to  the  son  with  remainder  to  his 
children.  Moore  v.  Tyler,  1  Mona.  529 ; 
a.  c.  17  Atlan.  216. 

28.  A  devise  to  a  widow  with  full 
power  to  sell,  and  "  in  case  any  of  my 
estate  be  left  after  the  death  of  my  wife," 
then  to  be  divided  among  his  children, 
vests  but  a  life  estate  in  the  widow  in 


the  realty.    Brockley's  Appeal,  4  Atlan. 
210. 

29.  Upon  a  devise  to  a  daughter  of  in- 
come for  life  only,  and  on  her  decease  to 
her  children  in  fee  simple,  the  word  "chil- 
dren "  is  a  word  of  purchase  and  the  first 
taker  took  but  a  life  estate.  Foster  v. 
McKenna,  11  Atlan.  674. 

30.  Upon  a  bequest  of  a  sum  of  money 
to  a  son,  "  to  be  placed  on  interest  by  my 
executors,"  and  the  interest  paid  annually 
during  his  natural  life,  and,  in  case  he 
should  die  leaving  no  legitimate  heirs  of 
his  own  body,  then  the  same  to  revert  to 
other  heirs ;  hdd,  that  the  son  took  but 
a  life  estate.  Eichdberger's  Estate,  136 
P.  S.  160;  8.  0.  26  W.  N.  C.  209. 

31.  Upon  a  bequest  of  the  income  of  a 
certain  simi  for  life,  with  a  proviso  that 
if  the  legatee  marries  or  has  natural  heirs 
he  may  dispose  of  the  principal  by  will, 
he  takes  but  a  life  estate.  Tovone?s  Estate, 
6  Montg.  103. 

32.  Upon  a  devise  of  a  farm  to  a  son 
for  his  support,  the  estate  "  to  go  to  the 
use  of  his  children,"  the  word  "  children  " 
was  held  to  be  a  word  of  purchase,  and 
the  devisee  took  but  a  life  estate.  Oyster 
V.  KnM,  137  P.  S.  448 ;  s.  c.  26  W.  N.  C. 
449.  See  HigKs  Estate,  136  P.  S.  222; 
s.  c.  26  W.  N.  C.  450,  463. 

33.  Upon  a  devise  to  nephews  for  life, 
and  "  immediately  after  their  decease  the 
same  shall  descend  to  their  children,"  the 
nephews  took  for  life,  with  a  contingent 
remainder  to  children.  High's  Estate,  26 
W.  N.  C.  450,  463. 

34.  If,  after  an  absolute  gift,  there  be 
a  limitation  over  in  case  of  the  death  of 
the  life  tenant  without  children  either 
"during  my  life  or  after  my  decease," 
the  first  taker  does  not  take  an  absolute 
estate.  Scull's  Estate,  9  C.  C.  347 ;  s.  c. 
27W.  N.  C.  347;  48L.  I.  5. 

35.  Upon  a  devise  to  a  son  during  the 
period  of  his  natural  life,  with  remainder 
to  his  issue,  if  there  be  any  at  the  time 
of  his  decease,  in  fee  simple,  the  issue  of 
any  deceased  child  of  the  said  son  to  take 
the  same  share  as  the  parent  would  have 
been  entitled  to,  if  living  at  the  death  of 
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said  son ;  but  on  failure  of  issue  of  said 
son  or  of  his  deceased  child  or  children 
at  the  time  of  his  death,  then  to  the  heirs 
at  law  of  the  testator ;  it  was  held,  that 
the  word  "  issue  "  did  not  mean  "  heirs  of 
the  body "  as  a  word  of  limitation,  and 
that  the  devise  to  the  son  was  but  a  life 
estate.  Parkhurst  v.  Harrower,  142  P.  S. 
432. 

36.  Where  a  farm  was  devised  to  be 
used  by  the  devisee  for  her  own  personal 
benefit  and  there  was  a  subsequent  clause, 
that  after  the  decease  of  the  devisee  "  I 
desire  that  my  interest  in  the  said  above- 
mentioned  farm  together  with  all  interest 
accruing  therefrom  shall  be  appropriated 
to  foreign  missionary  work  " ;  it  was  field, 
that  the  latter  clause  was  testamentary 
and  that  the  will  only  gave  a  life  estate 
to  the  devisee.  Presbyterian  Board  of 
Foreign  Missions  v.  Culp,  151  P.  S.  467. 

37.  Where  a  testator  directed  that  cer- 
tain of  his  real  estate  should  be  sold  and 
the  proceeds  invested  in  mortgages,  the 
interest  to  be  regularly  paid  to  his  daugh- 
ter free  from  the  control,  liabilities  and 
debts  of  her  husband,  and  in  case  of  her 
death  without  issue  or  issues  of  her  chil- 
dren, then  to  the  testator's  right  heirs; 
it  was  held,  that  the  daughter  took  a  life 
estate  only ;  that  the  word  "  issue  "  was 
equivalent  to  children.  Peirce  v.  Hvh- 
bard,  152  P.  S.  18 ;  affirming  s.  c.  10  C.  C. 
63. 

3a  Where  real  estate  is  devised  to  a 
grandson  "  for  his  life  and  after  his  de- 
cease to  his  issue,  should  he  die  leaving 
issue  to  survive  him.  In  case  he  should 
die  leaving  no  issue  to  survive  him" 
then  to  be  sold  and  distributed  among 
other  persons  living  at  the  date  of  the 
making  of  the  will ;  it  was  Jield,  that  the 
grandson  took  a  life  estate  and  not  an 
estate  in  fee.  Nes  v.  Ramsay,  166  P.  S. 
628. 

39.  Where  real  estate  was  devised  to  a 
son  for  and  during  the  term  of  his  natural 
life,  in  such  a  manner  that  he  shall  not 
dispose  of  the  same  in  his  lifetime  nor  be 
in  any  manner  liable  for  his  debts,  and 
after  his  decease  "  I  give  and  devise  the 


said  tract  of  land  to  such  person  or  per- 
sons as  he  by  his  last  will  and  testament 
shall  direct  and  in  the  event  of  his  dying 
intestate  leaving  issue  him  surviving,  then 
to  his  issue  in  fee,  and  in  the  event  of  his 
dying  intestate  leaving  no  issue  surviving 
him  then  to  my  daughter  " ;  it  was  held, 
that  the  intention  was  to  devise  the  prop- 
erty over  upon  a  definite  failure  of  issue, 
and  that  the  son  took  a  life  estate.  Nes 
V.  Ramsay,  155  P.  S.  628. 

40.  Under  a  devise  "to  my  beloved 
wife,  I  allow  the  use,  as  she  may  deem 
best,  of  the  residue  of  my  estate  for  her 
own  advantage,  and  at  her  death  if  any  of 
it  remain,  to  be  equally  divided  between 
my  three  children,  Alexander,  John  and 
Alice.  If  it  be  necessary  to  pay  my 
debts  and  the  amount  devised  to  my 
mother  that  my  real  estate  will  need  to 
be  sold,  that  that  is  devised  to  Alice 
shall  be  reserved  for  her  " ;  it  was  held, 
that  the  wife  took  a  life  estate  in  the 
realty.     Taylw  v.  Bdl,  158  P.  S.  651. 

41.  Upon  a  devise  to  a  wife  of  all  of 
the  testator's  property  "  to  have  and  to 
hold  the  same  absolutely  to  her  own 
right  for  and  during  her  lifetime  with 
power  to  dispose  of  the  same  at  her  own 
pleasure,  but,  in  the  event  of  her  remarry- 
ing then  one-half  to  my  children,  share 
and  share  alike,  and  at  the  death  of  my 
wife,  then  all  the  property  that  she  may 
have  inherited  from  me  by  this,  my  will, 
shall  be  divided  among  my  children, 
share  and  share  alike  " ;  it  was  held,  that 
the  wife  took  only  a  life  estate.  Kennedy 
V.  Kennedy,  159  P.  S.  327. 

42.  Where  a  certain  sum  of  money 
was  charged  upon  land  devised,  and  the 
devisees  were  directed  to  pay  the  annual 
interest  at  the  rate  of  five  per  cent  "to 
my  said  daughter  during  her  natural  life 
and  upon  her  decease  said  principal  sum 
shall  be  paid  to  her  bodily  heirs  in  equal 
shares  and  in  case  my  said  daughter  shall 
die  without  leaving  bodily  heirs,"  then 
the  said  principal  siun  to  fall  back  into 
the  testator's  estate ;  it  was  hdd,  that  the 
daughter  took  no  interest  in  the  corpus  of 
the  fund  but  only  the  income  thereof  dur- 
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ing  her  life.     Gerhard^ a  Estate,  160  P.  S. 
253. 

43.  Where  a  sum  of  money  was  di- 
rected to  be  invested  and  the  interest  paid 
to  a  son,  and  it  was  further  provided  that 
portions  of  the  principal  might  be  paid 
to  him  if  the  trustee  deemed  it  necessary, 
and  upon  his  death  the  money  or  the  bal- 
ance thereof  was  directed  to  be  divided 
equally  among  the  testator's  brothers 
and  sisters ;  it  was  h,«id,  that  the  legatee 
took  a  life  estate  only  in  the  fund.  Tet- 
ter's Estate,  160  P.  S.  506. 

44.  Where  a  testator  devised  his  real 
estate  to  his  three  sons  for  their  support 
and  maintenance,  without  any  power  to 
sell,  and  with  provision  that  the  property 
should  not  be  subject  to  their  debts,  and 
should  they  die  without  issue,  then  their 
interest  to  be  vested  in  the  survivor  or 
survivors  during  their  natural  life,  and  it 
was  further  provided  that  should  either 
leave  lawful  issue,  then  such  lawful  issue 
should  enjoy  the  absolute  title  to  their 
father's  share,  and  should  either  die  with- 
out issue,  then  his  right  should  descend 
to  the  testator's  lawful  heirs ;  it  waa  held, 
that  the  three  sons  took  a  life  estate  only 
in  the  land.  Anderson  v.  Anderson,  164 
P.  S.  338. 

45.  Where  a  testator  devised  all  his 
real  and  personal  estate  to  his  wife  for 
life  and  at  her  death  to  his  children, 
"their  heirs  and  assigns,"  and  by  a  codicil 
he  provided  that  in  case  a  certain  daughter 
should  marry  and  have  heirs  the  prop- 
erty which  she  should  receive  at  the 
death  of  his  wife  should  descend  to  said 
heirs,  but  if  she  should  have  no  children, 
or  if  the  children  should  die,  then  over, 
and  there  was  a  further  proviso  that  her 
share  should  be  invested  during  her  life 
and  that  her  interest  should  be  paid  semi- 
annually; it  was  held,  that  there  was  a 
good  executory  devise  to  the  daughter  in 
whom  a  life  estate  vested  with  remainder 
to  her  children  or,  failing  children,  to  the 
persons  named  in  the  codicil.  Porter  v. 
Porter,  6  Del.  168. 

46.  Where  a  wife  died  leaving  a  hus- 
band and  three  children,  and  she  devised 


all  her  property  real  and  personal  to  her 
husband  "and  after  his  decease  to  our 
heirs,  share  and  share  alike  after  all  ex- 
penses are  fully  paid  " ;  it  was  Aeid,  that 
the  husband  only  took  a  life  estate  in 
the  real  estate.  Mowery  v.  Mowery,  3 
Northam.  36. 

47.  Upon  a  devise  to  a  widow  who 
was  also  executrix,  directing  that  she 
shall  have  full  power  "  to  dispose  of  my 
real  estate  during  her  natural  life  or  to 
have  and  to  hold  the  same  until  after 
her  decease,"  followed  by  a  devise  to 
certain  charities;  it  was  held,  that  the 
widow  took  a  life  estate  in  the  proceeds 
of  the  real  estate  with  remainder  to  the 
charities.    Shearer's  Estate,  5  York  119. 

4a  Upon  a  bequest  for  life  with  re- 
mainder to  a  grandson  "and  his  chil- 
dren"; it  was  held,  that  the  word  "chil- 
dren "  was  a  word  of  purchase  and  that 
the  grandson  took  for  life  with  remainder 
to  his  children,  bom  and  to  be  bom. 
Peale's  Estate,  31  W.  N.  C.  561. 

49.  Where  a  testator  gave  to  his  widow 
for  life  or  widowhood  all  the  rents,  issues 
and  income  of  his  estate;  it  was  held, 
that  such  a  clear  gift  was  not  cut  down 
by  a  subsequent  power  to  his  executors  to 
change  investments,  and  that  under  such 
power  they  had  no  authority  to  collect 
the  rents  given  to  the  wife.  Lar^a  Estate, 
15  C.  C.  366;  s.  o.  36  W.  N.  C.  447. 

m.  What  words  will  create  an 
estate  tail. 

80.  A  devise  "  to  my  lawful  children 
and  their  heirs,"  naming  them,  is  a  devise 
in  fee-tail  at  common  law,  which  under 
the  act  of  27  April  1866  (Brightly's  Pur- 
don  810)  is  a  fee  simple  in  this  state. 
Knoderer  v.  Merriman,  7  Atlan.  152. 

51.  A  devise  of  a  farm  to  a  son,  and 
"if  he  should  die  leaving  no  lawful 
heirs,"  then  to  his  brothers  and  sisters, 
created  a  fee-tail  in  the  first  taker.  lYt- 
zdl  V.  Cochran,  10  Atlan.  9 ;  Cochran  v. 
Cochra,n,  127  P.  S.  486. 

52.  A  devise  "  to  my  daughter  R.  but 
in  case  she  should  die  without  issue," 
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then  over,  conveys  an  estate  tail  con- 
verted by  the  act  of  27  April  1856 
(Brightly's  Purdon  810)  into  a  fee  sim- 
ple. Hackney  v.  Tracy,  137  P.  S.  53 ;  s.  c. 
26  W.  N.  C.  464. 

53.  Upon  a  devise  to  a  daughter  in  fee 
simple  "provided,  nevertheless,  that  in 
case  she  should  die  without  leaving  law- 
ful issue,  then  to  be  divided  equally 
among  the  children  of  testator's  brother  " ; 
it  was  heM,  that  the  devise  imported  an 
indefinite  failure  of  issue  and  created  an 
estate  tail,  enlarged  to  a  fee  simple.  Ray 
V.  Jlexander,  146  P.  S.  242. 

54.  Where  a  will  bequeathed  to  A  the 
income  of  an  estate  for  life,  with  a  limita- 
tion over  to  B  of  the  whole  fund  in  case 
A  should  die  without  issue ;  it  was  held, 
that  A  as  first  taker  took  absolutely  and 
the  complete  ownership  of  the  income 
made  him  the  owner  of  the  fund ;  words 
in  a  will  which,  if  applied  to  realty 
create  an  estate  tail,  will,  when  applied 
to  personalty,  pass  the  property  abso- 
lutely.   Paffv.  Smith,  3  Lack.  Jur.  393. 

IV.  What  words  will  create  a  fee. 

55.  A  devise  to  three  daughters  in  fee, 
with  a  proviso  that  upon  the  death  of 
any  of  them,  their  portion  should  go  to 
the  survivors  during  their  life  or  lives; 
kdd,  that  upon  the  death  of  the  last 
sister  her  heirs  took  a  fee  in  one-third 
and  their  proportionate  interest  in  the 
other  two-thirds,  as  heirs  of  the  other 
sisters.  Reynolds  v.  Crispin,  11  Atlan. 
236. 

56.  Upon  a  purchase  of  real  estate  by 
a  married  woman  with  her  own  funds, 
and  a  deed  in  trust  for  her  during  life, 
and  to  her  children  at  her  death,  with  a 
provision  that  the  trustee  should  sell  at 
any  time  at  her  request ;  upon  such  sale 
the  purchase  money  became  the  sole  prop- 
erty of  the  cestui  que  trust.  Weber  v. 
Ueberroth,  13  Atlan.  194. 

57.  A  power  of  absolute  disposal, 
coupled  with  the  grant  of  a  life  estate 
only,  is  snfftcient  to  vest  a  fee,  where 
there  is  a  manifest  intent  of  the  testatrix 


to  dispose  of  all  her  property.    Myers  v. 
Bentz,  127  P.  S.  222. 

58.  A  devise  to  a  wife  of  real  estate 
in  lieu  of  dower,  there  being  no  devise 
over,  vests  a  fee  simple  in  the  devisee. 
DUworthy.  Gusky,  131  P.  S.  343. 

59.  Where  the  testator  intended  to 
divide  the  estate  between  his  own  and 
his  wife's  heirs  generally,  final  settle- 
ment not  to  be  made  until  after  her 
death ;  it  was  hdd,  that  she  took  a  fee. 
Anders  v.  Gerhard,140  P.  S.  153;  affirm- 
ing s.  c.  6  Montg.  193. 

60.  Upon  a  devise  by  a  childless  testa- 
tor "  my  beloved  wife  Anna  shall  have 
and  hold  the  property  in  Bottstown,  where 
I  now  reside,  said  Anna  to  have  the  sole 
control  of  the  same  during  her  lifetime ; 
and  at  her  discretion  she  shall  order  my 
executor  to  sell  the  real  estate,  and  the 
moneys  realized,  my  executors  shall  pay 
over  to  my  beloved  wife  Anna,  and  she 
shall  have  power  to  dispose  of  the  same 
by  bequeath  as  she  directs  " ;  it  was  held, 
that  under  sec.  9  of  the  act  8  April  1833 
(Brightly's  Purdon  2103),  the  widow  took 
a  fee.     Snyder  v.  Boer,  144  P.  S.  278. 

ex.  A  gift  to  a  widow  for  her  sole  use 
and  benefit  during  the  term  of  her  nat- 
ural life,  to  use,  expend,  sell  and  convey 
as  she  may  desire  and  think  proper,  with 
a  gift  of  the  residue  over  upon  her  de- 
cease, vests  an  absolute  power  in  her  of 
disposition  over  the  estate.  Mercuf*8 
Estate,  161  P.  S.  49. 

62.  Where  a  testator  devised  to  his 
wife  "all  my  property  real  and  personal 
for  her  support  during  her  natural  life- 
time ;  any  remainder  at  her  decease  to  be 
disposed  of  by  her  as  she  may  think  just 
and  right  among  my  children";  it  was 
held,  that  the  vridow  took  a  fee  including 
the  power  to  sell  and  the  power  to  devise ; 
the  words  referring  to  the  remainder  were 
merely  precatory  and  did  not  limit  the 
estate.    Boyle  v.  Boyle,  152  P.  S.  108. 

63.  Where  there  is  a  devise  to  a  widow 
for  life,  with  an  absolute  power  of  testa- 
mentary disposition,  and  this  power  is 
exercised,  the  title  made  by  the  widow  is 
in  fee.    JMm  v.  Faioon,  158  P.  S.  468. 
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64.  Where  a  testator  died  prior  to  the 
wills  act  of  8  April  1833,  and  he  stated 
in  the  preamble  of  his  will  that  he  was 
desirous  of  making  a  distribution  of  his 
property  and  in  the  body  of  his  will  he 
devised  land  without  words  of  inheri- 
tance ;  it  was  held,  that  the  devisee  took  an 
estate  in  fee.  Mitchell  v.  Pittsburgh,  Fort 
Wayne  &  Chicago  By.  Co.,  165  P.  S.  646. 

65.  Where  a  testator  gave  his  wife  all 
his  estate,  real,  personal  and  mixed  in  fee 
simple,  to  own,  use,  enjoy  and  dispose 
of  the  same  as  she  might  deem  proper, 
and  he  further  directed  that  whatever 
real  estate  might  not  be  sold  or  disposed 
of  by  his  wife  in  her  lifetime  should  be 
sold  and  converted  into  money  after  her 
death,  and  gave  and  bequeathed  to  his 
three  children  the  residue  of  his  estate 
after  the  death  of  his  wife ;  it  was  hsld, 
that  the  widow  took  an  absolute  estate 
in  fee  simple  in  the  testator's  lands. 
Evang  V.  SmUh,  166  P.  S.  625. 

66.  A  trust  for  an  unmarried  daughter, 
with  remainder  to  her  heirs,  vests  the  es- 
tate in  her  absolutely;  the  trust  falls. 
Baker's  Estate,  6  C.  C.  672. 

67.  Where  a  testator  devised  property 
to  his  third  son  "  in  trust  for  his  heirs,  he 
to  have  the  income  arising  from  the  said 
property  for  his  support  and  maintenance 
and  the  support  and  education  of  his 
heirs  imtil  they  are  twenty-one  years 
old,"  and  the  son  at  the  time  of  his 
father's  death  was  a  minor  and  unmarried 
and  without  issue ;  it  was  Jield,  that  the 
son  took  an  absolute  estate  in  fee.  Bar- 
ents Petition,  15  C.  C.  191. 

6&  Where  a  testator  directed  that  his 
real  estate  should  remain  undivided  and 
that  the  net  income  during  his  wife's  life 
should  be  distributed,  one-third  to  her  and 
the  balance  between  his  sons  and  daugh- 
ters, and  it  was  further  provided  that  at 
his  wife's  death  his  children  should  do 
as  they  thought  best,  "  it  is,  however,  my 
will  should  my  children  agree  to  a  divi- 
sion of  my  estate  after  the  death  of  my 
wife,  that  the  separate  portions  of  my 
daughters  shall  be  separately  secured  to 
them  and  to  their  use  beyond  the  dicta- 


tion of  the  husband  of  either  of  them," 
and  the  daughters  were  all  married  at  the 
date  of  the  will ;  it  was  held,  that  a  valid 
separate  use  as  to  the  daughters  was  cre- 
ated which  took  effect  at  the  death  of  the 
widow,  and  that  the  daughters  as  well  as 
the  sons  took  estates  in  fee  as  tenants  in 
common.  Steinmetz's  Estate,  168  P.  S. 
171, 176 ;  aflarming  s.  c.  16  C.  C.  259. 

69.  A  devise  to  a  wife  of  all  the  testa- 
tor's personal  property  and  real  estate  and 
all  moneys  coming  from  investments 
"  granting  her  the  privilege  of  disposing 
of  any  and  all  as  may  be  best  for  her  use," 
was  held  to  vest  a  fee  simple  to  the  real 
estate  in  the  devisee.  HendricJcs  v.  Bur- 
Jeert,  8  Montg.  176. 

70.  Where  a  testator  devised  all  the 
residue  and  remainder  of  his  estate  to  his 
wife  "  to  have,  use  and  enjoy  the  same  in 
like  manner  as  I  myself  might  do  if  liv- 
ing," and  this  was  followed  by  a  direction 
that  "  whatever  of  my  estate  may  remain 
unexpended  after  the  decease  of  my  said 
wife,"  should  be  divided  equjdly  among 
his  children;  it  was  held,  that  the  wife 
took  an  absolute  title  to  the  real  estate  in 
fee.  Veile  v.  Veile,  3  Northam.  306 ;  s.  o. 
6  Del.  169. 

71.  Where  a  testator  bequeathed  his 
real  estate  to  his  daughters  Sophia  and 
Mary  in  fee  and  provided  that  if  either 
should  die  unmarried  and  without  issue, 
her  share  should  go  to  his  son  Jacob  and 
his  survivor,  and  if  both  should  die  un- 
married and  without  issue,  then  both 
shares  should  go  to  his  son  or  his  heirs, 
and  the  son  died  before  either  of  the 
daughters  and  afterwards  Mary  died  with- 
out lawful  issue;  it  was  held,  that  Sophia 
became  entitled  to  the  whole  of  the  real 
estate  in  fee  simple,  and  that  the  heirs  of 
Jacob  took  no  part  thereof.  Esig's  Es- 
tate, 1  York  27. 

72.  Where  a  testator  devised  his 
real  estate  to  his  children  "share  and 
share  alike,"  and  furtl^er  provided  that 
"all  of  what  is  left"  of  one  daughter's 
legacy,  after  her  death,  should  fall  back 
to  her  brothers  and  sisters  or  their  heirs ; 
it  was  hdd,  that  the  daughter  took  an 
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estate  in  fee  simple.    Bnmgher's  Estate, 
2  York  149. 

73.  A  remainder  in  fee  cannot  be  re- 
duced to  a  life  estate,  if  the  condition, 
upon  which  such  change  is  to  take  place, 
does  not  happen.  Hornet  v.  Bacon,  126 
P.  S.  176. 

74.  An  absolute  devise  in  fee  is  not 
affected  by  a  subsequent  declared  trust 
aa  to  the  residuum  of  the  estate.  Lloyd 
V.  Mitchell,  130  P.  S.  205. 

75.  A  devise  in  fee  is  not  cut  down 
by  precatory  words  concerning  division, 
appraisement  or  alienation.  Hoeveler  v. 
Hune,  138  P.  S.  442 ;  s.  c.  27  W.  N.  C.  161. 

76.  Where  a  will  provided"!  give  and 
bequeath  to  my  son  all  my  real  and  per- 
sonal estate,"  it  was  held,  that  the  son 
took  a  fee  simple  in  the  real  estate,  which 
could  not  be  taken  away  by  such  doubt- 
ful words  in  the  second  sentence,  which 
were  as  follows :  "  should  he  die  without 
leaving  to  any  person,  then  to  my  brother 
during  his  life ;  after  his  death,  to  all  the 
children  and  grandchildren  of  my  sister- 
in-law."     GiUmer  v.  Daix,  141  P.  S.  605. 

77.  Where  a  testator  gives  an  estate 
in  fee  simple,  such  estate  will  not  be 
restricted  by  subsequent  words  which  do 
not  unequivocally  show  that  he  means 
the  devisee  to  take  a  less  estate  only, 
but  which  import  merely  an  intent  or 
desire  of  the  testator  to  withhold  legal 
incidents  of  the  estate  already  given. 
Good  v.  Fichthom,  144  P.  S.  287. 

7a  Where  real  estate  was  devised  to 
a  son  in  fee  simple  "  with  full  power  at 
any  time  during  his  life  to  convey  the 
same  in  fee  simple "  to  another  son  and 
in  case  of  his  failure  so  to  convey,  then 
after  his  death,  over;  it  was  held,  that  the 
first  devisee  took  an  estate  in  fee  simple 
which  was  not  cut  down  by  the  provisions 
following.    Bea  v.  Bell,  147  P.  S.  118. 

79.  Where  property  was  devised  to 
sons  in  fee  by  the  body  of  the  will,  it  was 
held,  that  the  fee.was  not  cut  down  by  a 
direction  in  a  codicil  that  each  should 
"have  and  possess  one-half  and  said 
Daniel  Seitz's  share  to  be  equally  divided 
among  his,  the  said  Daniel's,  children 


and  the  other,  or  Greorge  Seitz's  share  to 
be  equally  divided  between  them,  his,  the 
said  Greorge's,  children."  Seitz  v.  Pier, 
154  P.  S.  467. 

80.  A  devise  to  "J.  and  to  his  heirs  dur- 
ing his  natural  life  and  to  him  and  his  heirs 
forever  after  his  decease,"  vests  a  fee  sim- 
ple in  J.  under  the  Bule  in  Shelley's  Case. 
Henderson  v.  WaUhour,  15  Atlan.  893. 

81.  A  conveyance  by  husband  and  wife 
to  a  trustee  for  the  use  of  the  wife  "dur- 
ing her  natural  life,  and  at  her  decease 
then  to  her  heirs  in  fee,  share  and  share 
alike,  and  in  the  meantime  to  allow  and 
permit  her  to  receive  for  her  own  use  the 
rents,  etc.,"  does  not  create  a  separate 
\ise  trust.  The  trust  is  executed  by  the 
statute,  and  the  fee,  under  the  Kule  in 
Shelley's  Case,  passes  to  the  wife.  (Jar- 
son  V.  Fuhs,  131  P.  S.  256. 

82.  Upon  a  devise  of  a  farm  to  a  son 
for  life  and  "at  his  death  the  use  and 
occupancy  to  be  continued  to  his  issue  if 
he  shall  so  have,  and  if  none,  then  to  the 
next  of  kin  and  so  on  as  long  as  the  laws 
of  this  commonwealth  will  permit";  it 
was  held,  that  the  son  took  a  life  estate, 
with  remainder  to  his  issue  in  fee,  and  in 
default  of  such  issue  to  the  next  of  kin, 
and  that  by  the  Bule  in  Shelley's  Case 
and  the  act  27  April  1855  (Brightly's 
Purdon  810),  the  son  took  an  estate  in 
fee.  Armstrong  v.  Michiner,  160  P.  S. 
21 ;  affirming  s.  o.  10  Montg.  13. 

83.  Where  a  testator  by  the  use  of  the 
word  "heirs  "  means  an  unbroken  line  of 
descendants,  the  word  will  be  construed 
in  its  technical  sense,  and  in  such  case, 
no  matter  how  carefully  he  define  the 
life  estate,  it  will  be  heid,  that  he  gave 
the  first  taker  a  fee.  Mayer's  Estate,  12 
C.  C.  137;  s.  c.  30  W.  N.  C.  477. 

84.  Upon  a  devise  for  life  with  re- 
mainder to  lawful  issue,  their  heirs  and 
assigns  forever,  and  in  case  of  death  with* 
out  lawful  issue,  then  to  the  heirs  of  the 
testator  under  the  intestate  laws ;  it  was 
held,  that  the  first  devisee  took  a  fee 
simple.  Grimes  v.  Shirk,  169  P.  S.  74 ; 
s.  c.  12  Lane.  228. 

85.  A  devise  to  A  for  life  and  after  his 
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deiithtohis  "then  surviving  heirs,"  vests 
an  estate  in  fee  simple  in  the  first  taker. 
Hieiter  v.  Terger,  166  P.  S.  445 ;  aflBrm- 
ing  g.  c.  10  Montg.  166. 

86.  A  devise  to  one  in  fee,  followed  by 
a  provision  that,  if  he  die  without  surviv- 
ing issue,  then  over,  vests  a  fee  simple  in 
the  first  taker,  if  he  survive  the  testator ; 
it  means,  death  without  issue  before  the 
testator.  SteveMon  v.  Fox,  125  P.  8.  668 ; 
affirming  s.  c.  45  L.  I.  379. 

87.  An  absolute  devise  followed  by  a 
proviso  that  if  the  devisee  "should  die 
vithoat  children,  grandchildren  or  wife 
living,"  then  over,  conveys  an  unrestricted 
estate  in  fee  to  the  first  taker.  The  words 
quoted  refer  to  death  in  the  lifetime  of 
the  testator.    King  v.  Prick,  135  P.  S.  576. 

8&  Upon  a  devise  to  children  and 
gtwdchildren  by  name  in  equal  shares 
per  (ti'rpes,  the  share  of  each  child  to  go, 
in  case  of  his  death,  to  other  persons, 
aad  in  case  of  the  death  without  issue  of 
any  of  the  grandchildren,  his  share  to  be 
divided  among  the  other  grandchildren; 
it  was  held,  that  the  devisees  having  sur- 
vived the  testator,  took  an  absolute  estate 
in  fee  simple.  Sugden  v.  McKenna,  147 
P.  S.  65. 

89.  Where  a  testator  provided  that  in 
ease  either  of  his  daughters  should  "  die 
without  issue,"  either  before  or  after  the 
decease  of  his  wife,  then  their  share  or 
shares  should  revert  back  to  the  remain- 
der of  his  children,  share  and  share  alike ; 
it  was  hdd,  that  the  words  "  die  without 
issue,"  must  be  construed  to  be  an  in- 
definite failure  of  issue  and  hence  that 
the  devisee  took  an  absolute  estate  in  fee. 
Hoff  E^ate,  147  P.  S.  636. 

9a  Where  a  will  gives  the  first  taker 
a  fee  simple,  and  afterwards  contains  a 
devise  over  in  case  of  his  death  without 
issue,  the  first  taker  takes  an  absolute 
estate.    Robinson's  Estate,  149  P.  S.  418. 

91.  Upon  a  devise  to  children,  and  if 
ftey  should  die  without  heirs,  then  over 
to  nephews  and  nieces,  the  word  "  heirs  " 
means  issue,  and  where  the  words  "  die 
without  issue "  are  used  as  the  con- 
tingency upon  which  a  new  devisee  is 


to  take,  after  a  previous  devise  in  fee, 
they  mean,  die  in  the  lifetime  of  the 
testator,  and  if  the  devisee  survives,  the 
estate  he  takes  is  absolute.  Coles  v.  Ayres, 
156  P.  S.  197. 

92.  Where  a.  testator  devised  to  his 
daughter  one-half  of  his  plantation  for 
the  support  of  herself  and  children,  and 
he  further  directed  that  so  long  as  his 
real  estate  should  be  undivided,  his  ex- 
ecutors should  pay  one-half  of  the  clear 
yearly  proceeds  to  his  daughter,  "  or  in 
the  event  of  her  death  to  the  use  of  her 
children,"  and  he  further  authorized  his 
executors,  if  they  deemed  it  advisable,  to 
dispose  of  his  daughter's  share  with  the 
other  moiety  or  separately ;  it  was  held, 
that  the  daughter  took  a  vested  estate  in 
fee  in  one-half  the  real  estate.  Cressler's 
Estate,  161  P.  S.  427. 

93.  Where  a  testator  gave  certain  lots 
to  Amanda  Stephens  and  directed  that 
"in  the  event  of  Amanda  dying  un- 
married or  if  married,  dying  without  off- 
spring by  her  husband,  then  these  lots 
are  to  be  sold  and  the  proceeds  to  be 
divided,  etc." ;  it  was  Jield,  that  the  word 
"  offspring  "  was  synonymous  with  issue, 
and  that  the  testator  contemplated  a  defi- 
nite failure  of  issue  at  his  own  death  and 
that  Amanda  took  a  fee.  MitcheU  v.  Pitts- 
burgh, Fort  Wayne  &  Chicago  By.  Co.,  166 
P.  S.  646. 

94.  Where  a  testatrix  devised  the  resi- 
due of  her  estate  to  her  daughter,  "  her 
heirs,  executors,  administrators  and  as- 
signs forever,"  and  by  a  codicil  she 
further  provided  that  in  case  of  the  death 
of  any  of  her  children  without  having 
lawful  issue,  it  was  her  will  that  such 
child's  share  should  go  to  her  surviving 
children  and  the  lawful  issue  of  such 
other  children  as  might  be  deceased,  their 
heirs,  executors,  administrators  and  as- 
signs, and  the  testatrix  died  prior  to  the 
act  27  April  1856  (Brightly's  Purdon 
810),  and  the  daughter  died  unmarried 
and  without  issue  after  her  mother's 
death ;  it  was  held,  that  the  daughter  took 
a  fee  simple  under  the  will.  Martin's  Es- 
tate, 11  C.  C.  245;  8.  c.  30  W.  N.  C.  461. 
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95.  A  legacy,  being  absolute  in  the 
first  instance,  does  not  become  limited 
for  life  by  a  gift  to  issue  in  case  of  her 
death ;  that  means  her  death  in  the  life- 
time of  testator.  Bittenhouse's  Estate,  46 
L.  I.  220. 


V.  Remainders. 
(a)  Vetted  remainders. 

96.  A  devise  to  a  tenant  for  life  and 
upon  the  death  of  the  tenant  for  life, 
over  to  the  testator's  children  then  living, 
means  children  living  at  the  testator's 
death ;  such  remainders  are  vested.  Bar- 
ker's Appeal,  2  Cent.  282. 

97.  In  a  devise  over  to  "  other  surviv- 
ing children"  of  the  testator,  the  sur- 
vivorship referred  to  the  death  of  the 
testator,  and  the  remainder  was  vested 
in  such  other  children  as  survived  him. 
Sterling's  Estate,  7  C.  C.  223 ;  s.  c.  24 
W.  N.  C.  495. 

96.  A  remainder,  upon  the  extinction 
of  the  widow's  life  estate,  to  children 
of  the  testator  and  the  issue  of  such 
as  may  then  be  dead,  is  a  vested  remain- 
der, and  the  widow  of  a  son,  who  dies 
before  the  mother,  is  entitled  to  her 
interest  under  the  intestate  law.  Blood- 
good's  Estate,  8  C.  C.  646 ;  a.  c.  26  W.  N. 
C.  336. 

99.  Under  a  direction  that  upon  the 
death  of  the  wife,  a  grandson  shall 
receive  the  entire  interest  of  the  estate 
until  he  attains  the  age  of  thirty  years, 
and  then  the  estate  absolutely,  the  grand- 
son takes  a  vested  estate,  and  it  is  not 
made  contingent  by  a  devise  over,  in 
case  he  should  die  leaving  no  issue,  the 
wife  being  also  dead.  Shepherd's  Estate, 
8  C.  C,  520 ;  s.  o.  47  L.  I.  299. 

100.  Where  a  testator  gave  his  real 
estate  to  his  wife  during  widowhood,  and 
further  directed  that  the  remainders  and 
reversions  of  all  his  property  should 
become  the  property  of  his  son  provided 
the  latter  should  remain  with  the  tes- 
tator and  his  wife  until  after  her  decease, 
and  proArided  that  two  years  after  the 


decease  of  testator's  wife,  his  said  son 
should  pay  certain  amoimts  to  the  tes- 
tator's other  children,  and  at  the  time 
the  will  was  written  the  said  son  was 
living  with  his  parents  and  was  the  only 
child  at  home ;  it  was  held,  that  the  son 
took  a  vested  remainder  in  the  real  estate. 
McCall  V.  McCaU,  161  P.  S.  412. 

101.  Where  a  testator  directed  that 
his  farm  should  not  be  sold  during  the 
life  of  his  wife,  but  if  she  should  survive 
him,  it  should  be  sold  at  public  sale  and 
the  proceeds  equally  divided  between 
his  children ;  it  was  lield,  that  there  was 
a  conversion  at  testator's  death  and  that 
the  children  took  a  vested  interest  at 
the  testator's  death.  Thomman's  Estate, 
161  P.  S.  444. 

102.  Where  a  life  estate  was  given  to 
a  nephew  with  the  direction  that  if  he 
abstain  from  intoxicating  liquors  for  a 
certain  period  he  should  take  a  fee,  and 
the  will  further  provided  that  upon  the 
expiration  of  the  life  estate  "  if  the  aggre- 
gate sum  shall  then  amount  to  fifty  thou- 
sand dollars,  without  which  no  further 
disposition  can  be  made,"  it  should  go  to 
the  erection  of  a  house  of  refuge ;  it  was 
held,  that  the  gift  to  the  charity  was  ab- 
solute and  not  merely  contingent  upon 
the  estate  amounting  to  fifty  thousand 
dollars  at  the  time  of  the  death  of  the 
nephew,  and  that  if  the  estate  did  not 
amount  to  fifty  thousand  dollars  at  that 
time,  the  trustees  were  to  wait  until  it 
reached  that  amount.  Stevem^s  Estate, 
164  P.  S.  209;  affirming  s.  c.  11  Lane. 
129, 137. 

103.  Where  a  testator  devised  land  to 
his  daughter  for  life  and  upon  her  death 
the  same  to  be  divided  among  all  his 
children  living  at  the  time  of  her  decease; 
it  was  held,  that  the  other  children  took 
vested  interests  in  the  remainder  imme- 
diately upon  the  testator's  death,  which 
were  subject  to  be  divested  by  death  in 
the  lifetime  of  the  tenant  for  life.  StaU- 
man's  Estate,  13  C.  C.  111. 

104.  Where  there  is  a  gift  for  life  and 
then  over,  or,  in  case  of  the  death  of  the  re- 
mainder-men, then  to  testator's  surviving 
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children,  such  children  living  at  the  death 
of  the  testator  take  vested  interests  sub- 
ject only  to  be  divested  in  case  the  re- 
mainder-men survive  the  life  tenant. 
Breeae'8  Estate,  13  C.  C.  184 ;  s.  o.  32  W. 
N.  €.  166. 

105.  Where  a  will  gives  a  life  estate, 
with  vested  interests  to  take  effect  at 
the  termination  thereof,  and  a  codicil  con- 
tains a  general  bequest  of  the  whole 
estate  to  the  life  tenant  with  the  power 
of  appointment,  the  two  instruments  will 
be  construed  together  as  creating  a  life 
estate  with  the  power  of  appointment, 
and  leaving  the  future  vested  interests 
standing  uidess  divested  by  the  exercise 
of  the  power.  Lyndall's  Estate,  13  C.  C. 
449;  8.  c.  32  W.  N.  C.  326. 

106.  Where  a  testator  devised  a  dwell- 
ing-house and  lot  to  his  wife  during  her 
natural  life,  with  the  privilege  of  purchas- 
ing the  fee  by  paying  to  his  heirs  or  ex- 
ecutors a  certain  sum  of  money,  and  he 
further  directed  that  shoiild  the  house 
continue  to  be  enjoyed  by  his  wife  as  a 
life  estate  until  her  decease,  then,  or  at 
whatever  time  thereafter  within  ten  years, 
the  said  lot  shovdd  be  sold,  and  whether 
sold  to  his  wife  or  after  her  decease,  the 
proceeds  should  be  equally  divided  be- 
tween his  three  children  or  their  legal 
representatives,  and  the  widow  never 
elected  to  purchase;  it  was  hdd,  that  a 
son  who  survived  the  testator  but  died 
before  the  widow  had  a  vested  interest 
in  the  property ;  that  there  was  an  equi- 
table conversion  of  the  realty  and  there- 
fore partition  would  not  lie  and  that  the 
words  "  legal  representatives  "  in  the  will 
included  real  as  well  as  personal  repre- 
sentatives.   Bankin's  Estate,  13  C.  C.  617. 

107.  Where  a  testator  gave  a  life  estate 
in  all  his  property  to  his  sister,  and  upon 
her  death  one-third  of  it  to  his  brother, 
and  in  case  he  should  be  deceased  then 
his  portion  should  descend  to  his  heirs, 
and  the  brother  died  after  the  testator 
but  in  the  lifetime  of  the  sister ;  it  was 
Jield,  that  the  brother  took  a  vested  re- 
mainder in  one-third  of  the  property, 
which  would  be  awarded  to  his  executor 


for  distribution  under  his  will.     Bowlby's 
Estate,  4  Dist  Bep.  108. 

108.  Upon  a  devise  to  the  testator's 
wife  for  life  and  after  her  death  "in 
trust  for  my  two  nieces,  share  and  share 
alike,  to  be  held  in  trust  until  both  are  of 
legal  age  " ;  it  was  hdd,  that  this  was  an 
absolute  devise  to  the  nieces  of  all  the 
testator's  estate  after  the  death  of  his 
wife.    Jeremy's  Estate,  42  P.  L.  J.  197. 

109.  Where  a  testator  devised  a  tract  of 
land  to  his  daughter  for  life,  and  after  her 
decease  the  profits  were  to  go  to  the  use  of 
her  children  until  the  youngest  came  of 
age,  and  then,  if  it  could  not  be  divided  to 
good  advantage,  it  was  to  be  sold  and 
divided  among  her  children,  share  and 
share  alike,  and  her  six  children  were  all 
living  when  the  will  was  made  and  when 
the  testator  died  and  when  the  youngest 
came  of  age,  which  was  before  their 
mother's  death,  but  subsequently  and 
before  the  mother's  death,  two  of  the 
children  died  leaving  children;  it  was 
hdd,  that  the  fee  vested  in  all  the  chil- 
dren on  the  death  of  the  testator,  and 
that  the  grandchildren  succeeded  to  the 
interests  of  their  parents  on  the  latter's 
death.     Moore  v.  Wicks,  9  Lane.  268. 

HO.  Upon  a  gift  to  one  person  for  life, 
and,  after  her  death,  to  another  for  life, 
and  then  over  to  a  third  person  absolutely, 
with  a  provision  that  in  case  of  the  death 
of  both  the  second  and  third  takers,  then 
to  the  residue;  it  was  Ae^  that  all  the 
interests  vested  at  the  death  of  the  tes- 
tator, subject  to  being  divested  upon  the 
happening  of  the  condition  subsequent, 
to  wit,  the  death  of  both  the  second  and 
third  takers  during  the  lifetime  of  the 
first,  but  that  the  death  of  the  third  taker 
only  during  the  lifetime  of  the  first  would 
not  divest  her  interest.  Macalester's  Es- 
tate, 14  C.  C.  385. 

111.  Where  an  intestacy  occurs  by 
reason  of  the  failure  of  a  contingent  re- 
mainder, and  there  is  no  limitation  over, 
the  heirs  entitled  to  take  the  estate  are 
to  be  ascertained  as  of  the  death  of  the 
testator  and  not  at  the  date  of  the  deter- 
mination of  the  contingency;   that  the 
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person  to  whom  the  prior  estate  was 
given  was  himself  an  heir  does  not 
change  the  result.  BdPs  Estate,  147 
P.  S.  389. 

112.  Where  a  testator  directs  that 
after  the  expiration  of  a  particular  inter- 
est his  estate  shall  go  to  his  right  heirs, 
he  must  be  understood  as  meaning  the 
persons  who  would  have  taken  at  the 
time  of  his  death  and  not  at  the  time 
of  their  taking ;  that  the  person  to  whom 
the  prior  estate  is  given  is  himself  an 
heir  does  not  change  the  result.  Stewards 
Estate,  147  P.  S.  383.  See  BeWs  Estate, 
147  P.  S.  389. 

113.  Where  the  owner  of  a  vested  re- 
mainder in  fee  devised  the  estate  abso- 
lutely to  his  wife,  and  after  his  death  a 
posthumous  child  was  bom  which  died 
prior  to  the  death  of  the  life  tenant;  it 
was  hdd,  that  the  will  was  revoked  by 
the  birth  of  the  child,  who  took  a  fee  in 
the  real  estate  subject  to  the  dower  inter- 
est of  the  remainder-man's  widow,  and 
that  the  widow,  although  not  entitled  to 
the  enjoyment  of  the  estate  until  the 
death  of  the  life  tenant,  had  an  interest 
which  she  could  convey.  Wilson  v.  Ott, 
160  P.  S.  433;  reversing  s.  c.  6  Del.  393. 
See  8.  c.  5  Del.  185,  231. 

(fi)   Contingent  remainders. 

114.  A  remainder  to  the  child  or  chil- 
dren living,  of  the  tenant  for  life,  and,  in 
default,  to  the  "surviving  children"  of 
the  testator,  is  contingent  upon  the  chil- 
dren of  the  testator  surviving  the  tenant 
for  life.  RdJirs  Appeal,  124  P.  S.  145; 
afiarming  Reifs  Estate,  22  W.  N.  C.  62. 

115.  In  a  devise  to  daughters  for  life, 
and  after  their  decease  in  turn,  to  the 
survivors  and  the  lawful  issue  of  such 
as  may  be  dead,  the  word  "  surviving " 
was  field  to  refer  to  the  death  of  the 
daughters,  such  plainly  being  the  inten- 
tion of  the  testator.  Wodpper's  Appeal, 
126  P.  S.  662 ;  afiarming  ChoMcUerY.  Woelp- 
per,  23  W.  N.  C.  469. 

116.  Upon  a  bequest  of  income  to  a 
daughter,  and,  at  her  death,  the  principal 
to  her  children  living  at  the  time  of  her 


death,  and  a  subsequent  revocation  of  the 
bequest  to  the  daughter,  it  was  held,  that 
the  testator  died  intestate  as  to  the  in- 
come during  the  daughter's  life,  the  trust 
in  favor  of  her  children  being  contingent 
on  their  surviving  her.  Holmes's  Appeal, 
9  Atlan.  341. 

117.  Upon  a  devise  to  pastors  to  collect 
rents  and  pay  over  to  certain  societies 
to  be  distributed  in  charity,  and  upon 
faUure  to  so  apply  the  trust  was  re- 
voked and  the  property  devised  to  the 
testator's  four  sons;  it  was  held,  that 
upon  the  failure  of  the  pastors  and 
societies  to  act  the  property  vested  in 
the  four  sons.  The  act  of  26  April 
1855,  sec.  10  (Brightly's  Purdon  298)  to 
prevent  the  failure  of  a  charity  for  want 
of  a  trustee  did  not  apply.  Seitz  v. 
SeUz,  1  Mona.  626;  s.  c.  17  Atlan.  229. 

118.  If  a  remainder  is  not  vested  and 
there  is  no  limitation  over,  it  passes  under 
the  residuary  clause.  High's  Estate,  136 
P.  S.  222 ;  8.  c.  26  W.  N.  C.  463. 

119.  A  contingent  remainder  can  only 
be  conveyed  by  a  devise;  a  deed  pur- 
porting to  convey  it,  unless  executed  and 
delivered  after  the  contingent  happens, 
operates  only  as  an  estoppel  of  the 
remainder-man.  A  conveyance  of  the 
most  remote  of  several  contingent  re- 
mainders to  a  life  tenant  will  not 
merge  the  life  estate  into  a  fee  to  the 
destruction  of  the  intermediate  remain- 
ders.   Stewart  v.  Neely,  139  P.  S.  309. 

120.  Upon  an  absolute  devise  or  be- 
quest in  the  first  instance,  where  it  is 
further  provided  that  in  the  event  of 
the  death,  or  death  without  issue,  of  the 
legatee,  another  legatee  or  legatees  shall 
be  substituted,  such  provision  shall  be 
taken  to  mean  death  or  death  without 
issue  in  the  testator's  lifetime.  Morrison 
V.  Truby,  146  P.  S.  640.  See  MUer>s 
Estate,  145  P.  S.  661. 

121.  Where  a  testator  gave  to  his 
grandson  an  equal  share  of  his  estate,  and 
provided  that  if  he  should  die  before  he 
had  any  heirs  then  his  share  should  re- 
vert back  "among  my  other  heirs,"  and 
the  grandson  died  intestate,  unmarried 
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and  without  issae,  after  the  testator's 
death;  it  was  AeW,  that  the  word  "heirs" 
was  used  in  the  sense  of  children,  and 
that  the  contingency  was  to  happen  by 
the  very  terms  of  the  vrill  before  the 
death  of  Albert,  that  a  definite  failure 
of  issue  was  therefore  intended  and  the 
limitation  over  was  effective  to  carry  the 
gift  to  the  testator's  other  heirs.  Miller's 
Estate,  145  P.  S.  661.  Wallace  v.  Denig, 
162  P.  S.  261. 

122.  Upon  a  devise  to  children  and 
grandchildren  by  name  in  equal  shares 
per  stirpes,  the  share  of  each  child  to  go, 
in  case  of  his  death,  to  other  persons, 
and  in  case  of  the  death  without  issue 
of  any  of  the  grandchildren,  his  share 
to  be  divided  among  the  other  grand- 
children; it  was  hdd,  that  the  devisees 
having  survived  the  testator,  took  an 
absolute  estate  in  fee  simple.  Sugden 
V.  McKenna,  147  P.  S.  65. 

123.  Where  the  will  gives  the  first 
taker  a  fee  simple  and  afterwards  con- 
tains a  devise  over  in  case  of  his  death 
without  issue,  the  first  taker  takes  an  ab- 
solute estate.  Robinson's  Estate,  149  P. 
S.  418. 

124.  Upon  a  devise  of  a  life  estate  in 
the  mansion  house  and  curtilage  to  the 
testator's  wife,  and  on  her  death  such 
mansion  house  and  curtilage  to  be 
divided  among  testator's  children,  and 
a  further  provision  that  they  should  be 
appraised  at  the  death  of  the  wife,  and 
taken  by  such  devisee  as  shall  take  the 
farm  attached  to  the  same,  securing  the 
respective  portions  of  those  interested 
by  a  bond  and  mortgage;  it  was  held, 
that  the  estate  was  contingent  upon  the 
partition,  but  that  the  remainder  vested 
unconditionally  in  one  of  the  heirs  upon 
the  consummation  of  the  partition  by  his 
election  to  take  the  farm  mentioned. 
Dean  v.  WiMon,  160  P.  S.  227. 

125.  Where  real  estate  was  devised  to 
a  trustee  for  the  separate  use  of  a  mar- 
ried daughter  during  her  natural  life  and 
at  her  death  to  descend  to  the  issue  of 
her  body,  but  if  she  should  die  leaving 
no  issue,  then  to  revert  back  to  his  re- 
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siduary  estate,  and  by  a  subsequent  clause 
the  trustee  was  authorized  to  surrender 
the  entire  trust  to  the  daughter  if  he 
should  deem  it  advisable;  it  was  held, 
that  the  trust  was  an  active  one,  and  a 
definite  failure  of  issue  was  contemplated, 
and  that  the  husband  of  the  daughter 
was  not  entitled  to  any  interest  in  the 
estate  as  an  heir  of  a  child  who  had  died 
during  the  lifetime  of  his  wife.  Wallace 
V.  Dmig,  162  P.  S.  261.  See  Wilson  v. 
Denig,  166  P.  S.  29. 

126.  Where  a  testator  directed  the 
residue  to  be  invested  until  his  youngest 
child  shoiild  arrive  at  the  age  of  twenty- 
one  years,  when  he  directed  the  same  to 
be  converted  into  money  and  after  giving  a 
portion  to  his  wife  he  directed  the  balance 
to  be  divided  among  his  children,  and 
"  should  any  of  my  said  children  die  be- 
fore the  youngest  child  arrives  at  the 
age  of  twenty-one  years,  leaving  chil- 
dren, then  the  said  share  shall  be  divided 
among  said  children,  share  and  share 
alike,  or  if  he  or  she  shall  die  without 
leaving  children,  then  his  or  her  share 
shall  be  divided  among  the  remaining 
children,  share  and  share  alike,"  and  one 
of  the  testator's  daughters  married  and 
died  and  left  a  husband  and  one  child, 
the  latter  of  whom  died  before  the 
youngest  of  testator's  children  arrived 
at  twenty-one  years ;  it  was  hdd,  that  the 
gift  being  to  testator's  children  as  a  class, 
it  was  contingent  upon  a  child  living  to 
the  period  of  distribution  or  leaving  a 
child  who  should  live  until  such  period ; 
and  therefore  the  father  of  the  grand- 
child took  nothing  as  the  heir  or  next  of 
kin  of  his  child.  Cascaden's  Estate,  153 
P.  S.  170. 

127.  Where  property  was  devised  to  a 
daughter,  to  be  used  and  controlled  by 
her  and  her  husband  during  her  lifetime 
for  their  own  benefit  and  advantage,  and 
in  case  she  died  without  children,  her 
husband  if  he  survived  her  was  to  have 
the  use  of  it  during  his  lifetime  and  at 
his  death,  over  to  certain  grandchildren 
in  fee,  and  by  a  codicil,  it  was  provided 
that  the  son-in-law  instead  of  having  a 
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life  estate  shovild  possess  it  as  his  own 
without  let  or  hindrance;  it  was  held, 
that  no  change  was  effected  by  the  codicil 
as  to  the  contingency  upon  which  the 
son-in-law  should  take,  and  he  would 
only  be  entitled  to  take  in  case  he  sur- 
vived his  wife  or  she  died  without  chil- 
dren and  that  he  and  his  wife  could 
not,  together,  make  a  marketable  title 
to  the  land.  FHfe  v.  Miller,  165  P.  S. 
612. 

12a  Where  a  testator  gave  a  share  of 
his  estate  in  trust  for  his  son  Charles  for 
life  and  after  his  death  then  to  the  use 
of  the  latter's  children  and  issue  in  such 
shares  as  he  should  by  last  will  appoint, 
and  in  default  of  such  appointment  then 
to  the  use  of  all  his  children  who  might 
be  living  at  his  death,  and  in  the  event  of 
his  death  without  issue,  then  to  the  testar 
tor's  children  and  the  issue  of  any  de- 
ceased children,  and  such  son  had  one 
child,  Charles  R.,  who,  in  the  lifetime  of 
his  father,  executed  a  deed  of  trust  of 
such  estate  as  he  might  become  entitled 
to  in  case  he  survived  his  father,  and  the 
son  died  without  validly  exercising  his 
power  of  appointment  and  subsequently 
the  grandson  died  unmarried  and  without 
issue,  but  leaving  a  will  by  which  he 
gave  his  estate  to  a  stranger ;  it  was  held, 
that  upon  the  death  of  the  grandson,  his 
share  covered  by  the  deed  of  trust  passed 
under  the  will  of  the  original  testator  to 
the  latter's  surviving  children  and  the 
issue  of  deceased  children;  and  where 
after  the  death  of  the  said  Charles  R., 
one  of  the  sons  of  the  original  testator 
died  leaving  a  will  in  which  he  stated 
that  it  was  his  intention  to  devise  only 
his  individual  estate  composed  of  accu- 
mulations of  income;  it  was  held,  that 
the  latter's  will  passed  to  his  residuary 
legatees  his  interest  in  the  share  left  to 
his  brother  Charles  and  which  passed  to 
him  on  the  death  of  Charles  R.  Pepper's 
Estate,  166  P.  S.  304. 

129.  Where  an  absolute  estate  is  given 
to  a  legatee,  a  bequest  over  to  take  effect 
in  case  of  the  death  of  the  legatee,  oper- 
ates only  in  case  of  such  death  in  the 


lifetime  of  the  testator.    BuMa  Ettatt, 
12  C.  C.  476;  s.  o.  32  W.  N.  C.  218. 

130.  Where  there  is  a  gift  for  life  and 
then  over  or  in  case  of  the  death  of  the 
remainder-man  then  to  his  surviving  chil- 
dren, such  children  living  at  the  death  of 
the  testator  take  vested  interests,  subject 
only  to  be  divested  in  case  the  remainder- 
man survives  the  life  tenant  Brtat!t 
Estate,  13  C.  C.  184;  s.  c.  32  W.  N.  C. 
166. 

131.  The  rule  that  a  gift  over  in  case 
of  the  death  of  the  first  taker,  meam 
such  death  during  the  lifetime  of  the 
testator,  does  not  apply  where  there  is  an 
intervention  of  a  particular  estate ;  a  gift 
for  life  and  then  over,  or  in  case  of  the 
death  of  the  remainder-man,  then  to  oth- 
ers, will  be  construed  to  mean  the  Aealk 
of  the  remainder-man  during  the  life  ten- 
ancy. Breese's  Estate,  13  C.  C.  184;  8.  t 
32  W.  N.  C.  166. 

132.  Where  a  testator  devised  her  real 
estate  in  trust  to  pay  four-fifths  of  the 
income  to  four  children,  and,  after  the 
death  of  a  certain  child,  to  pay  one  half 
of  her  share  to  her  daughter  for  life  and 
the  other  half  to  the  three  surviving  chil- 
dren for  life,  and  it  was  further  provided 
that  "  the  remainder  after  the  decease  of 
one  or  more  of  them  to  be  paid  as  afore- 
said to  the  survivor  or  survivors  of  them 
as  aforesaid  "  and  the  grandchild  and  all 
of  the  children  except  one  died ;  it  was 
held,  that  the  last  surviving  child  was 
entitled  for  life  to  all  of  the  said  four- 
fifths  of  the  income.  Adams's  Estate,  13 
C.  C.  417. 

133.  Upon  a  gift  in  trust  to  pay  the 
income  to  a  child  for  life  and  at  his  death 
the  principal  to  be  paid  to  his  heirs,  the 
remainder  does  not  vest  in  the  childieo 
of  the  life  tenant  until  the  latter's  death, 
and  the  personal  representative  of  the 
child  of  the  life  tenant  who  died  during 
the  lifetime  of  the  latter,  takes  nothing. 
Gibson's  Estate,  14  C.  C.  244;  s.  c.  34 
W.  K  C.  360. 

134.  Where  a  testator  bequeathed  his 
real  estate  to  his  daughters  Sophia  and 
Maiy  in  fee  and  provided  that  if  either 
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of  them  should  die  tminarried  and  with- 
tffit  issue,  her  share  should  go  to  his  son 
Jieob  and  the  sorvivor,  and  if  both  should 
die  unmarried  and  without  issue,  then 
both  shares  should  go  to  his  son  or  his 
heira,  and  the  son  died  before  either  of 
the  daughters  and  afterwards  Mary  died 
without  lawful  issue;  it  was  held,  that 
Sophia  became  entitled  to  the  whole  of 
the  real  estate  in  fee  simple,  and  that  the 
heira  of  Jacob  took  no  part  thereof. 
Eneft  Estate,  1  York  27. 

131  When  the  object  of  the  petition 
onder  the  act  18  April  1863  (Brightly's 
Puidon  1831)  is  to  defeat  a  contingent 
remainder,  and  the  petition  to  sell  fails 
to  set  forth  such  purpose,  the  decree  of 
sale  will  not  give  the  purchaser  such  a 
title  as  he  would  be  compelled  to  accept. 
WaOmfer  v.  Koons,  144  P.  S.  26. 

(c)  Cross-remainders. 

136.  Upon  a  remainder  to  children 
ud  cross-remainders  amongst  them,  on 
their  dying  munarried  and  without  chil- 
dren, and  a  proviso  that  one  son  should 
Qot  be  paid  his  share  until  he  reached 
tMrty-fiye  years,  the  orphans'  court  haa 
no  jurisdiction  to  grant  him  an  advance- 
ment to  go  into  business.  Ooidd's  Estate, 
6C.C.639;  s.  c.  46  L.  1. 179. 

137.  Where  a  testator  left  two  sons 
aad  a  married  daughter  and  devised  to 
one  son  a  farm  "at  $2650"  and  to  the 
other  a  farm  "at  «5000,"  with  cross- 
iHuainders  on  the  death  of  either  with- 
out issue,  and  he  bequeathed  the  sum 
of  five  dollars  to  his  daughter  and  her 
husband,  each,  for  their  full  share;  it 
ws  hdd,  that  there  was  no  personal 
oUigation  on  the  devisee  to  pay  the 
rons  at  which  their  farms  were  valued, 
lor  were  ssdd  sums  charged  upon  the 
Revises,  80  as  to  raise  a  fund  undisposed 
of  bjr  the  will,  in  which  the  daughter 
«uld  share.  Knaub's  Estate,  144  P.  S. 
322. 

VI.  Executory  devise. 

13a  Where  a  testator  devised  all  his 
^  and  personal  estate  to  his  wife  for 


life  and  at  her  death  to  his  children, 
"their  heirs  and  assigns,"  and  by  a 
codicil  he  provided  that  in  case  a  cer- 
tain daughter  should  marry  and  have 
heirs,  the  property  which  she  should  re- 
ceive at  the  death  of  his  wife  shoiild 
descend  to  said  heirs,  but  if  she  should 
have  no  children  or  if  the  children 
should  die,  then  over,  and  there  was  a 
further  proviso  that  her  share  should 
be  invested  during  her  life  and  that  her 
interest  should  be  paid  semiannually; 
it  was  held,  that  there  was  a  good  exec- 
utory devise  to  the  daughter,  in  whom 
a  life  estate  vested,  with  remainder  to 
her  children,  or,  failing  children,  to  the 
persons  named  in  the  codicil.  Porter  v. 
Pmter,  6  Del.  158. 

139.  As  to  the  validity  of  executory 
devises,  see  note  to  Nash  v.  Simpson,  3 
Atlan.  69. 

Vn.  Conditional  limitations. 

140.  An  estate  to  daughters  in  fee 
was  held  not  to  be  limited  by  a  subse- 
quent proviso,  that  any  of  the  testator's 
children,  on  becoming  destitute,  might 
make  the  house  her  home.  Reynolds  v. 
Orispin,  11  Atlan.  236. 

141.  Upon  a  bequest  to  a  wife  for 
life,  with  a  limitation  over  to  nephews 
and  nieces  if  the  wife  should  die  before 
the  testator,  the  nephews  and  nieces 
take  nothing  upon  the  wife  surviving 
the  husband;  and  this,  though  such 
reading  makes  the  testator  die  intestate 
as  to  the  residue.  Oeisinger's  Appeal,  1 
Mona.  600;  s.  c.  17  Atlan.  222;  aflSrming 
Mesner's  Estate,  1  Northam.  301. 

142.  A  restraint  of  alienation  so  long 
as  another  and  his  heirs  shall  be  in  pos- 
session of  another  tract,  is  indefinite,  un- 
certain and  void,  and  the  devisee  takes 
a  fee  without  restriction.  Hartman  v. 
Herhine,  7  C.  C.  630. 

143.  Under  the  intestate  act  of  8 
April  1883  (Brightly's  Pardon  1067), 
the  birth  of  issue  is  not  essential  to  an 
estate  by  curtesy  in  Pennsylvania;  but 
where    real    estate    was    devised    to    a 


3359 


Digitized  by 


Google 


6719 


DEVISE,   VII.-VnL 


6720 


daughter,  with  the  provision  that  if  she 
should  die  before  attaining  the  age  of 
twenty-five  years  without  leaving  any 
children,  her  share  should  revert  and 
become  part  of  the  testator's  residuary 
estate,  and  the  daughter  married  and 
died  intestate  under  the  age  of  twenty- 
five  years  and  without  ever  having  had 
issue;  it  was  hdd,  that  the  daughter 
had  no  descendible  estate  in  the  laud 
and  her  husband  was  not  entitled  to 
curtesy.  McMasters  v.  Negley,  152  P.  S. 
303. 

144.  An  attempt  at  an  executory  limi- 
tation in  case  of  the  death  of  the  dev- 
isees without  direct  heirs,  was  held  to 
transgress  the  rule  that  it  must  not  be 
within  the  power  of  the  first  taker  to 
defeat  the  devise  over  either  by  the 
execution  of  a  deed  or  a  will.  Fisher 
V.  Wister,  154  P.  S.  66. 

145.  Where  a  testator,  after  an  abso- 
lute devise  to  his  two  daughters,  directed 
that  the  same  should  be  for  their  sole 
and  separate  use,  free  from  any  and  all 
control  of  their  respective  husbands,  and 
if  either  should  die  before  her  husband, 
that  the  property  -  should  vest  in  her 
children,  and  that  the  husband  should 
have  no  interest  therein,  and  one  of  the 
daughters  died  prior  to  her  husband; 
it  was  hdd,  that  the  limitation  over  took 
effect  at  her  death,  and  that  her  contin- 
gent bequest  vested  in  her  children. 
Gormley's  Estate,  164  P.  S.  378. 

146.  The  words  "die  without  leaving 
issue  "  refer  presumably  to  an  indefiinite 
failure  of  issue,  but  this  presumption  will 
yield  to  a  contrary  apparent  intent; 
where  a  testator  devised  land  to  his  son 
Hugh  and  further  declared  that "  if  either 
Hugh  or  Martha  should  die  leaving  no 
issue,  then  their  estate  shall  descend 
equal  shares  alike  to  the  two  sisters  and 
Hugh  or  Martha  or  survivors,  that  is, 
the  three  survivors  of  the  four  shall  have 
equal  shares  " ;  it  was  held,  that  the  tes- 
tator had  in  mind  a  definite  failure  of 
issue  at  the  time  of  Hugh's  or  Martha's 
death  and  that  upon  the  happening  of 
such  contingency  by  the  death  of  Hugh, 


his  estate  was  defeated  by  the  coming 
into  existence  of  the  devise  over  to  the 
three  surviving  sisters.  Cameron  v.  Coy, 
165  P.  S.  290. 

See  Devise,  V.  (6). 

ym.  Estate  durante  viduitate. 

147.  A  devise  to  a  son's  widow  "  while 
she  remains  the  widow,  in  fee  simple" 
vests  a  life  estate  in  the  devisee  termi- 
nable on  her  marriage.  McOnire's  Appeal, 
11  Atlan.  72. 

148.  A  devise  of  land  to  a  widow  as 
long  as  she  shall  remain  unmarried, 
means  no  more  than  during  widowhood; 
a  power  of  sale  will  not  enlarge  the 
devise  into  a  fee.  Long  v.  Paul,  127  P.  S. 
456 ;  affirming  Paul  v.  Long,  1  Northam. 
195. 

149.  The  estate  of  the  devisees  was 
held  to  be  an  estate  for  their  joint  lives, 
subject  to  be  divested  as  to  either  one 
marrying,  with  alternative  remainder  in 
fee  to  the  survivor.  Myers  v.  Bentz,  127 
P.  S.  222. 

150.  Where  the  premises  of  a  deed 
conveyed  a  fee,  but  the  h^endum  clause 
conveyed  but  an  estate  durante  viduitate, 
it  was  held  that  the  latter  was  the  con- 
trolling clause.  Whitby  v.  Duffy,  136 
P.S.620;  8.c.26W.KC.246i  affirming 
8.  c.  7  Lane.  201. 

151.  Upon  a  devise  of  all  the  real  and 
personal  property  to  a  wife  during  her 
natural  life  or  so  long  as  she  remains  my 
widow,  to  be  applied  by  her  for  her  own 
proper  use  and  for  the  maintenance  and 
education  of  the  minor  children,  with 
power  in  the  executors  to  sell,  if  neces- 
sary for  that  purpose,  and  a  further  pro- 
vision that  after  death  or  remarriage  all 
the  remaining  part  be  sold  and  disposed 
of,  and  the  proceeds  divided  among -the 
children;  where  the  widow  was  one  of 
the  executors ;  it  was  held,  that  she  took 
the  right  of  possession  and  use  of  the 
personal  estate  as  widow  and  legatee  and 
not  as  executrix,  that  she  was  not  con- 
fined to  the  income,  nor  could  she  have 
been  required  to  give  security,  and  on  her 
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death,  the  surriving  executor  was  charge- 
able only  with  such  personal  estate  as 
was  then  remaining.  HeppenstcUTs  Estate, 
144  P.  S.  259. 

152.  Upon  a  provision  in  restraint  of 
marriage  operating  by  way  of  limitation, 
the  widow  takes  merely  a  life  estate; 
her  interest  ends  either  at  her  death  or 
upon  her  remarriage.  Schaeffer  v.  Mea- 
seramith,  10  C.  C.  366. 

153.  Where  a  testator  devised  all  his 
real  and  personal  projierty  to  his  widow 
during  widowhood,  and  after  such  time 
to  his  daughter  for  her  use  and  heirs  for- 
ever, and  the  daughter  died  before  the 
testator  without  issue  and  the  widow  sur- 
vived the  testator ;  it  waa  held,  that  the 
devise  and  bequest  to  the  daughter 
lapsed  and  there  being  no  devise  or  be- 
quest over  after  the  bequest  to  the  widow 
during  widowhood,  the  widow's  interest 
in  the  personalty  was  absolute.  Mar- 
key's  Estate,  8  York  96. 

154.  Upon  a  devise  of  real  and  personal 
property  to  a  widow  "  to  be  occupied  and 
used  by  her  as  and  for  a  family  home 
during  her  widowhood";  it  was  held, 
that  the  wife  took  an  estate  during  wid- 
owhood and  not  in  fee.  Paiton  v.  Church, 
168  P.  S.  321. 

155.  Where  a  widow  who  was  execu- 
trix and  sole  devisee  durante  viduitate  col- 
lected rents  as  executrix  even  after  her 
subsequent  marriage;  it  was  hdd,  that 
she  was  not  liable  for  the  same  as  execu- 
trix and  that  the  question  of  her  liability 
eould  not  be  determined  in  the  orphans' 
court  and  a  petition  for  an  account  was 
dismissed.  Miller's  Estate,  4  Dist.  Bep. 
408. 

IZ.  Vested  devises. 
(«)  When  a  devise  vests. 

156.  A  devise  of  income  to  three  chil- 
dren, naming  them,  vests  in  each  of  the 
children.  The  incident  of  survivorship 
is  taken  from  the  joint  tenancy,  by  the 
act  of  31  March  1812  (Brightly's  Purdon 
1089).  KoUock^av.  Estate,  7  C.  C.  348; 
8.  c.  46  L.  I.  281. 

157.  Upon  a  devise  to  the  children  of 


testator's  son,  "to  be  divided  between 
them  when  the  youngest  shall  arrive  at 
the  age  of  twenty-one  years,"  the  rent  to 
be  appropriated  to  their  education  until 
the  yoimgest  arrives  at  legal  age ;  the  es- 
tate was  vested  in  the  children  subject  to 
open  and  let  in  after-born  children.  Such 
devise  was  not  in  violation  of  the  rules 
against  perpetuities  or  ac.cumulation.  So, 
there  can  be  no  partition  during  the  mi- 
nority of  any.  Larkin's  Estate,  4  Del. 
340. 

158.  Upon  a  devise  of  a  house  and  lot 
in  trust  to  hold,  use  and  sell  the  same  in 
the  discretion  of  the  trustee  for  the  bene- 
fit of  the  testatrix's  son  "and  his  chil- 
dren now  bom,  and  when  the  youngest  of 
said  children  shall  arrive  at  full  age" 
then  to  distribute  the  same ;  it  was  held, 
that  the  "  children  now  bom  "  of  the  son 
were  intended  to  take  a  vested  beneficial 
interest.    Arthur^ a  Estate,  41  P.  L.  J.  28. 

159.  Upon  a  devise  to  a  wife  during 
her  natural  life  of  the  use  and  occupancy, 
rents,  issues  and  profits  of  the  testator's 
real  estate  with  power  "to  divide  and 
parcel  out  the  same  amongst  my  five  sons 
upon  such  conditions  and  terms  as  she 
shall  de.em  just  and  right;  it  was  heM, 
that  the  five  sons  took  a  vested  remainder 
and  that  upon  the  death  of  one  of  them, 
it  passed  to  his  heirs.  ScJnoartz'a  Es- 
tate, 36  W.  N.  C.  337. 

See  Devise,  V.  (a). 
Legacy,  X. 

(P)  Effect  of  acceptance. 

160.  The  acceptance  of  a  devise, 
coupled  with  a  direction  to  pay  a  certain 
sum  to  a  third  party,  creates  a  personal 
liability  which  the  latter  may  enforce  by 
an  action  of  debt.  HeaMey  v.  Eenner,  129 
P.  S.  642. 

161.  If  a  devisee  accept  a  devise  at  a 
price  to  be  paid  by  him,  the  land  in  his 
hands  is  changed  with  a  lien  for  such 
price,  which  is  superior  to  subsequent 
judgments  entered  against  him.  A  re- 
lease by  a  trustee  for  the  person  entitled 
to  the  valuation  money,  though  duly 
recorded,  will  not,  as  against  subsequent 
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judgment  creditors,  relieve  the  land  from 
the  charge,  if  it  appears  that  the  release 
was  without  consideration.  Lancaster 
County  National  Bank's  Appeal,  127  P.  S. 
214. 

162.  If  a  devisee  accepts  property  at  a 
valuation,  he  is  not  liable  for  interest  on 
the  valuation  from  decedent's  death  to 
the  time  when  the  title  was  made  over 
to  him.  Dais^a  Estate,  6  Lane.  177; 
affirmed  in  Dais's  Appeal,  128  P.  S.  572. 

163.  That  a  devisee  of  land  took  pos- 
session, retained  possession  for  years, 
ptud  taxes,  etc.,  is  evidence  of  an  accept- 
ance of  the  devise.  Rape  v.  Smith,  3 
Cent.  386. 

X.  Equitable  conversion. 

164.  An  absolute  necessity  to  sell  in 
order  to  execute  the  will,  operates  as  an 
equitable  conversion  from  the  time  of  tes- 
tator's death.  Paist's  Appeal,  1  Mona. 
623 ;  8.  c.  17  Atlan.  6. 

165.  A  devise  of  land  to  an  executor,  to 
be  divided  and  distributed  among  children, 
implies  an  intended  absolute  conversion 
into  personalty.  LattgMin's  Estate,  131 
P.  S.  333 ;  affirming  s.  c.  36  P.  L.  J.  189. 

166.  A  power  given  to  executors  to  sell 
any  portion  of  the  real  or  personal  prop- 
erty, if  unnecessary  to  make  a  fair  and 
equitable  division  of  the  estate,  does  not 
work  an  equitable  conversion  of  the  real 
estate.  Sheridan  v.  Sheridan,  136  P.  S. 
14 ;  8.  c.  26  W.  N.  C.  254. 

167.  A  naked  power  of  sale  does  not 
convert  the  real  estate  into  personalty  so 
as  to  bar  a  devisee  from  bringing  suit  for 
partition.    Ibid. 

16a  If  the  power  of  the  executors  to 
sell,  depend  on  the  contingency  that  co- 
tenants  should  sell  and  that  they  should 
receive  the  same  price  as  the  co-tenants, 
there  is  no  conversion.  Oomm'th  v.  Gor- 
don, 5  Cent.  276. 

169.  Where  the  will  works  a  conver- 
sion, and  the  heirs  subsequently  agree 
to  divide  the  realty  and  take  in  lieu  of 
money,  they  take  as  purchasers.  Patter- 
son's Appeal,  5  Cent.  467. 


170.  Upon  a  conversion  of  real  estate 
by  a  direction  to  executors  to  sell,  the 
proceeds  should  be  distributed  as  required 
by  the  character  of  personalty.  Lome- 
son's  Estate,  5  Kulp  405. 

171.  Notwithstanding  an  intention  to 
convert  and  divide  amongst  charities,  yet, 
if  the  devise  to  the  charities  fail,  there 
being  no  necessity  for  the  conversion,  the 
land  will  descend  to  the  heir  as  if  the 
testator  had  died  intestate.  Luffberry'g 
Appeal,  126  P.  S.  613 ;  affirming  Hodge^s 
EOate,  45  L.  I.  282. 

172.  A  condition  annexed  to  a  devise, 
that  the  devisee  pay  one  thousand  dollars, 
a  deed  for  the  land  being  already  exe- 
cuted and  left  in  escrow  by  the  testator, 
does  not  work  an  equitable  conversion; 
the  devisee  took  under  the  deed,  and  the 
grant  became  void  when  the  grantee  re- 
fused to  pay.    Smith's  Estate,  6  Kulp  76. 

173.  An  equitable  conversion  is  not 
effected  by  a  direction  to  sell  which  is 
contingent,  ifachemer's  Estate,  140  P.  S. 
644. 

174.  Where  a  testator  blends  his  real 
and  personal  estate  so  as  to  show  that  he 
intends  to  create  a  common  fund  and  to 
bequeath  the  fund  as  money,  a  conversion 
of  the  real  estate  will  be  implied.  Mar- 
shall's Estate,  147  P.  8.  77. 

175.  \Vhere  a  testatrix  bequeathed  the 
balance  of  her  personal  property,  after  the 
payment  of  debts  and  legacies,  to  her  two 
sisters,  and  authorized,  empowered  and 
directed  her  executors  to  sell  a  certain 
house  in  order  to  pay  such  debts  and  leg- 
acies ;  it  was  held,  that  the  power  of  sale 
was  absolute  and  worked  a  conversion  of 
the  real  estate,  and  that  one  of  the  heirs 
at  law  could  not  abate  a  certain  amount 
of  his  claim  so  as  to  prevent  a  deficit, 
and  thereupon  claim  that  the  sale  of  the 
house  was  unnecessary  and  no  conversion 
was  effected.  Adam^s  Estate,  148  P.  S. 
394 ;  reversing  s.  o.  9  C.  C.  664. 

176.  Where  real  estate  was  conveyed 
to  trustees  to  hold  for  one  person  for  life, 
and  upon  her  death  in  trust  for  two  others 
in  equal  moieties  as  tenants  in  common, 
and  with  power  of  sale  and  reinvestment, 
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and  the  trustees  sold  the  real  estate  dur- 
ing the  life  tenancy  and  invested  it  in 
mortgages,  which  investment  continued 
until  the  death  of  the  life  tenant ;  it  was 
held,  that  the  sale  worked  a  conversion. 
Lackey's  Estate,  149  P.  S.  7. 

177.  A  direction  in  a  will,  to  produce 
an  equitable  conversion,  must  be  positive 
and  explicit,  irrespective  of  all  contin- 
gencies and  independent  of  all  discretion. 
Becker's  Estate,  150  P.  S.  624;  aflarming 
8.  c.  9  Lane.  225. 

17a  A  mere  naked  power  of  sale  will 
work  a  conversion  where  it  is  clear  from 
the  face  of  the  will  that  it  was  the  testar 
tor's  intention  that  the  power  should  be 
exercised.  Fahnestock  v.  Fahnestock,  152 
P.  S.  56. 

179.  Where  it  is  agreed  that  trustees 
shall  purchase  land  for  the  use  of  the 
cestui  que  trusts,  and  sell  the  same  for  the 
purpose  of  convei-ting  it  into  money  and 
distributing  the  proceeds  to  the  ce^ui  que 
trusts  in  proportion  to  their  interests,  such 
an  agreement  works  a  conversion,  and  a 
purchaser  from  the  trustees  takes  free 
from  liens  against  the  cestui  que  trusts  and 
unaffected  by  the  dower  of  their  wives. 
Hunter  v.  Anderson,  162  P.  S.  386. 

180.  The  real  estate  of  a  testator  lying 
in  other  states,  which  he  has  directed  to  be 
sold,  and  the  proceeds  from  which  he  has 
given  to  persons  and  objects  in  this  state, 
are  converted  by  the  direction  to  sell,  and 
are  subject  to  the  collateral  inheritance 
tax.  WiUiamsm's  Estate,  153  P.  S.  608 ; 
reversing  s.  c.  11  C.  C.  235. 

18L  Where  land  was  devised  to  ten- 
ants for  life,  and  after  their  death  it  was 
directed  to  be  sold  and  the  proceeds  dis- 
tributed among  their  children ;  it  was 
held,  that  the  direction  of  the  testator  to 
sell  the  land  worked  a  conversion,  and 
the  children  had  no  title  which  was  sub- 
ject to  lien,  and  a  sale  of  the  land  on  a 
fieri  facias  against  the  children  issued 
upon  a  bond  accompanying  a  mortgage 
executed  by  the  life  tenants  and  their 
children,  would  pass  no  title  to  the  pur- 
chaser. McCMlan's  Estate,  158  P.  S.  639. 
See  Henry  v.  McCleOan,  146  P.  S.  34. 


182.  Where  the  question  of  equitable 
conversion  concerns  the  parties,  and  not 
a  stranger,  it  cannot  be  raised  as  a  bar  to 
a  right  to  partition.  Sill  v.  Blaney,  159 
P.  S.  264. 

183.  Where  there  is  no  absolute  direc- 
tion to  sell  land,  there  is  no  equitable  con- 
version of  it.  Sm  V.  Blaney,  169  P.  S. 
264. 

18«.  A  sale  of  land  to  establish  a  con- 
version cannot  be  proven  by  a  verbal 
agreement  of  the  executors  to  sell  the 
same.  Darlington  v.  Darlington,  160  P. 
S.  66. 

185.  A  bare  power  of  sale,  for  the  pay- 
ment of  debts  and  funeral  expenses,  does 
not  work  a  conversion  where  the  power 
is  not  exercised  by  reason  of  the  sufB- 
ciency  of  the  personal  assets.  Darlington 
V.  Darlington,  160  P.  S.  65. 

186.  Where  a  testator  authorizes  land 
devised  to  his  wife  for  life  to  be  sold  by 
a  trustee  appointed  by  the  orphans'  court 
if  the  wife  deems  it  to  her  advantage, 
and  such  a  sale  is  made;  the  proceeds 
are  not  personal  property  applicable  to 
the  payment  of  the  testator's  debts  in 
preference  to  real  estate  devised  in  the 
residuary  clause  to  the  wife  in  fee.  Pyott's 
Estate,  160  P.  S.  441. 

187.  Where  a  testator  directed  that  his 
farm  should  not  be  sold  during  the  life  of 
his  wife,  but  if  she  should  survive  him, 
it  should  be  sold  at  public  sale  and  the 
proceeds  equally  divided  between  his 
children;  it  was  held,  that  there  was  a 
conversion  at  testator's  death,  and  that 
the  children  took  a  vested  interest  at  the 
testator's  death.  Thomman's  Estate,  161 
P.  S.  444. 

188.  Where  a  testator  in  his  lifetime 
enters  into  an  article  of  agreement  to  sell 
a  house  and  lot,  such  agreement  works 
an  equitable  conversion,  and  the  vendor's 
interest  becomes  a  <Aose  in  action,  which 
goes  to  his  executors,  who  are  alone  the 
only  persons  who  have  the  right  to  use 
the  legal  title  of  the  land  to  enforce  the 
collection  of  the  purchase  money.  WTiere 
such  a  suit  was  brought  by  other  devisees, 
it  was  held,  that  the  executor  was  entitled 
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to  be  substituted  as  a  plaintiff  in  the  suit. 
Bender  v.  Luckenbach,  162  P.  S.  18. 

18%  In  order  to  work  a  conversion, 
there  must  be  either  a  positive  direction 
to  sell,  an  absolute  necessity  to  sell  or 
such  a  blending  of  the  realty  and  person- 
alty as  to  clearly  show  that  the  testator 
intended  to  create  a  fund  out  of  both  and 
to  bequeath  the  fund  as  money.  Irwin  v. 
Patdien,  164  P.  S.  61. 

190.  Where  the  tenant  of  a  base  fee 
released  her  interest  to  a  similar  co-ten- 
ant and  when  the  latter  died  defeating 
his  estate,  the  orphans'  court  sold  his 
land  as  a  fee  simple  and  two  remainder- 
men accepted  their  shares  of  the  purchase 
money  as  if  the  estate  was  a  fee  simple ; 
it  was  held,  that  the  latter  were  estopped 
from  disputing  the  title  of  the  purchaser 
at  the  orphans'  court  sale  to  a  fee  in  the 
land.     Cameron  v.  Coy,  165  P.  S.  290. 

IM..  Where  real  estate  is  converted 
into  personal  estate  by  trustees,  in  pursu- 
ance of  a  power  granted  to  them  by  will, 
such  conversion  is  actual  and  legal,  and 
upon  the  death  of  the  cestui  que  trust,  the 
property  passes  according  to  its  actual 
status  at  that  time.  IngeraoU's  Estate,  36 
W.  K  C.  249;  modifying  s.  c.  16  C.  C. 
19.  Such  is  not  the  case,  however,  where 
the  conversion  is  effected  by  the  act  of  a 
stranger  under  some  legal  right,  as  where 
a  ground-rent  in  the  hands  of  trustees  is 
paid  off  and  extinguished.  IngersoWa 
Estate,  167  P.  S.  636;  s.  c.  36  W.  N.  C. 
253. 

192.  An  agreement  that  land  of  equal 
value  be  substituted  for  "personal  secu- 
rities," directed  by  the  will  to  be  held  for 
the  benefit  of  the  wife  for  life,  does  not 
operate  as  a  conversion  of  the  land  into 
personalty.  Wood's  Estate,  9  C.  C.  429 ; 
s.  c.  27  W.  N.  C.  515 ;  48  L.  I.  67. 

193.  Where  a  testator  gave  his  widow 
the  use  of  his  farm  during  her  life,  and 
provided  that  should  she  choose  to  sell  it, 
then  she  was  to  have  a  certain  amount  of 
the  proceeds  and  the  balance  was  to  go  to 
his  children ;  and  it  was  further  provided 
that  after  her  death  his  children  should 
sell  the  farm  and  divide  the  proceeds ;  it 


was  held,  that  a  transfer  by  one  of  the 
sons  of  his  interest  in  the  estate,  stated  to 
be  a  one-fourth  interest  in  certain  real 
estate  therein  described,  constituted  an 
election  to  take  as  realty  and  passed  a 
good  title.    Major's  Estate,  11  C.  C.  359. 

194.  Where  it  appeared  to  be  the  in- 
tention of  the  testator  that  the  residue  of 
his  real  estate  should  be  converted  into 
money  and  distributed  as  such;  it  was 
held,  that  there  was  an  equitable  conver- 
sion, and  a  distributive  share  was  awarded 
to  the  assignee  of  the  distributee  in  pref- 
erence to  prior  judgment  creditors.  StaH- 
man's  Estate,  13  C.  C.  111.  See  Espen^ 
ship's  Estate,  13  C.  C.  294. 

195.  Where  a  testator  devised  a  dwell- 
ing-house and  lot  to  his  wife  during  her 
natural  life,  with  the  privilege  of  purchas- 
ing the  fee  by  paying  to  his  heirs  or  ex- 
ecutors a  certain  sum  of  money,  and  he 
further  directed  that  should  the  house 
continue  to  be  enjoyed  by  his  wife  as  a 
life  estate  until  her  decease,  then  or  at 
whatever  time  thereafter,  within  ten  years, 
the  said  lot  should  be  sold  and  whether 
sold  to  his  wife  or  after  her  decease  the 
proceeds  should  be  equally  divided  be- 
tween his  three  children  or  their  legal  rep- 
resentatives, and  the  widow  never  elected 
to  purchase ;  it  was  held,  that  a  son  who 
survived  the  testator,  but  died  before  the 
widow,  had  a  vested. interest  in  the  prop- 
erty ;  that  there  was  an  equitable  convert 
sion  of  the  realty  and  therefore  partition 
would  not  lie  and  that  the  words  "  legal 
representatives  "  in  the  will  included  real 
as  well  as  personal  representatives.  Ban- 
kin's  Estate,  13  C.  C.  617. 

196.  Where  a  power  of  sale  is  given  to 
executors  to  sell  the  realty  no  conversion 
is  worked  thereby,  and  until  the  realty  is 
actually  subjected  to  the  payment  of  lega- 
cies charged  thereon,  the  devisee  is  en^ 
titled  to  the  rents,  and  not  the  legatees. 
Wattles  Estate,  168  P.  S.  430;  s.  c.  36 
W.  N.  C.  372 ;  aflirming  s.  o.  14  C.  C.  626. 

197.  Where  money  is  applied  by  trus- 
tees under  a  power  to  the  pxirchaae  of 
real  estate,  it  is  not  thereby  converted 
into  realty  for  the  purposes  of  distribu- 
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tion;  realty  will  be  distributed  to  the 
same  persons  and  in  the  same  proportions 
as  if  the  money  had  been  invested  in  per- 
sonalty. IngersoWa  Estate,  16  C.  C.  19; 
».  c.  36  W.  N.  C.  249,  251. 

19a  Where  the  owner  of  an  annuity, 
which  was  charged  by  will  on  certain 
real  estate,  which  was  vested  in  her  two 
sons,  released  the  real  estate  and  accepted 
a  bond  and  mortgage  on  the  same  lands, 
and  she  subsequently  assigned  the  bond 
and  mortgage  to  a  trustee  in  trust  to  pay 
her  the  interest  during  her  life  and  upon 
her  death  to  assign  them  to  her  said  sons, 
their  heirs,  executors,  administrators  or 
assigns,  and  the  deed  of  assignment 
further  set  forth  that  it  was  her  wish 
that  her  sons  after  her  decease  should  be 
entitled  to  the  principal  and  that  they 
should  be  placed  in  the  same  position  as 
if  the  premises  had  never  been  released 
from  the  yearly  charge ;  it  was  hdd,  upon 
the  payment  of  the  mortgage  after  the 
death  of  the  assignor,  that  the  fund  must 
be  treated  as  real  estate  and  be  distrib- 
uted to  the  persons  who  would  be  entitled 
to  the  real  estate  if  the  release  had  not 
been  executed.   Pechin  v.  Brooke,  5  Del.  93. 

199.  Where  a  will  directed  that  after 
the  death  of  the  testator's  wife,  the  real 
estate  and  personal  property  be  sold  or, 
if  it  can,  that  it  be  divided  to  the  satis- 
faction of  the  heirs  and  it  was  further 
provided  that  after  certain  legacies  are 
deducted  "  let  the  real  estate  and  personal 
property  be  divided  into  seven  equal 
shares " ;  it  was  held,  that  there  was  an 
equitable  conversion  of  the  real  estate 
into  personalty.  McConomy'a  Estate,  170 
P.  S.  140;  affirming  s.  c.  12  Lane.  113. 

aoo.  Where  a  testator  devised  his  es- 
tate to  be  kept  intact  for  a  number  of 
years  and  then  to  be  sold;  it  was  held, 
that  there  was  a  conversion  of  the  realty 
into  personalty  and  a  claim  against  the 
estate  would  attach  upon  the  fund  and 
would  not  be  barred  by  the  statute  of 
limitations,  although  the  creditor  waited 
for  more  than  six  years  until  the  final 
purpose  of  the  testator  was  accomplished. 
Young's  Estate,  2  Northam.  365. 


201.  Where  a  testatrix  gave  her  real 
estate  to  her  husband  for  life  and  di- 
rected that  upon  his  death  it  be  sold  and 
divided  among  three  legatees,  one  of 
whom  died  before  the  testatrix;  it  was 
held,  that  the  purpose  of  the  conversion 
of  the  real  estate  had  failed  as  to  the 
lapsed  legacy,  which  remained  uncon- 
verted real  estate  which  went  to  the 
heirs  at  law  and  not  to  the  next  of  kin. 
Wiyrderfs  Estate,  36  W.  K  C.  247 ;  s.  o. 
4  Dist.  Rep.  177. 

a02.  Where  a  testator  directed  all  his 
estate,  real  and  personal,  to  be  sold  by 
his  executors  and  then  disposed  of  the 
proceeds ;  it  was  held,  that  such  positive 
and  unequivocal  directions  operated  as 
an  equitable  conversion.  Wolf  v.  Porter, 
7  York  194.  See  Schu^s  Estate,  7  York 
178. 

203.  Where  land  was  equitably  con- 
verted by  will  and  a  plaintiff  levied,  con- 
demned and  sold  a  legatee's  interest  as 
land ;  it  was  held,  upon  a  distribution  of 
the  proceeds,  that  the  plaintiff  was  es- 
topped from  denying  that  it  was  land  and 
the  proceeds  were  awarded  to  a  prior  lien 
creditor.     Wolf  v.  Porter,  7  York  194. 

XI.  Constructioii  of  particular  4®- 

vises. 

aM.  Devisees  of  a  life  estate,  with  a 
power  of  disposition  in  the  survivor,  with 
no  devise  over,  can  consent  to  the  exer- 
cise of  the  power  at  any  time,  and  all 
joining  in  the  deed,  the  survivor  would 
be  estopped  from  asserting  a  right  con- 
trary to  it.  Myers  v.  Bentz,  127  P.  S. 
222. 

205.  Upon  a  devise  of  a  residue  to  the 
widow  for  life,  and,  if  she  should  die  be- 
fore the  testator  then  over,  and  the  widow 
surviving  the  testator  and  electing  to  take 
a^inst  the  will;  it  was  held,  that  the 
testator  died  intestate  as  to  such  residue 
and  that  the  same  went  to  his  heirs-at- 
law.  Oeisinger's  Appeal,  1  Mona.  600; 
s.  c.  17  Atlan.  222;  affirming  Mesner's 
Estate,  1  Northam.  301. 

aos.  Where  a  testator  left  to  each  of 
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his  children  an  undivided  interest  for 
life,  to  be  forfeited  on  withdrawal  from 
the  family,  a  child  by  so  withdrawing 
forfeits  her  life  estate  only.  The  fee, 
being  undisposed  of,  passes  under  the 
intestate  laws.  Bell  v.  Fulton,  1  Atlan. 
579. 

207.  Where,  after  a  specific  bequest,  it 
is  provided  by  codicil  that  the  legatee 
shall  receive  "  only  the  sum  of  one  dol- 
lar as  the  full  amount  of  his  share,"  this 
does  not  exclude  him  from  sharing  in 
that  part  of  the  estate  of  which  the  de- 
ceased died  intestate.  BdPs  Estate,  8 
C.  C.  464. 

20a  Upon  a  devise  to  a  widow  of  the 
interest  on  six  thousand  dollars  during 
life,  with  a  further  provision  that  until  the 
estate  should  be  settled  she  should  be  en- 
titled to  half  the  proceeds  of  the  farm,  it 
was  held,  that  the  annual  interest  on  the 
six  thousand  doll£u*s  did  not  begin  to  run 
until  the  farm  was  sold.  Good's  Appeal, 
13  Atlan.  773 ;  s.  c.  12  Cent.  418. 

209.  Upon  a  devise  of  the  whole  es- 
tate to  "  be  settled  and  divided  by  law " 
to  widow  and  children,  distribution  should 
follow  the  intestate  laws.  Cleaver's  Es- 
tate, 38  P.  L.  J.  94. 

210.  Upon  a  devise  to  "nearest  rela- 
tives," the  testator  leaving  two  sisters 
and  children  of  a  deceased  sister,  the  sis- 
ter takes  to  the  exclusion  of  the  nephews 
and  nieces.     White's  Estate,  48  L.  I.  5. 

211.  Upon  a  devise  to  a  husband  for 
life  of  the  net  income,  charged  with  the 
payment  to  two  daughters  of  a  weekly 
sum  until  final  settlement,  and  the  hus- 
band dying  first,  the  daughters  were  sim- 
ply entitled  to  share  equally  in  the  final 
distribution.  Smith's  Estate,  48  L.  I. 
46. 

212.  Where  a  testator  devised  his  prop- 
erty to  trustees  directing  that  certain 
sums  be  paid  out  of  the  income  annually 
during  life,  the  net  balance  of  income  to 
be  divided  annually  per  stirpes  among 
his  five  living  children,  the  issue  of  two 
deceased  children  and  the  issue  of  any 
other  of  his  children  who  might  die  leav- 
ing issue,  and  upon  the  death  of  the  last 


survivor  of  testator's  children,  it  was 
directed  that  the  principal  was  to  be 
divided  equally  per  stirpes  among  the 
issue  then  living  of  the  seven  children ;  it 
was  held,  that  the  distributees  of  the  in- 
come at  each  annual  distribution  were  the 
living  children  of  the  testator  and  the  liv- 
ing issue  of  deceased  children,  and  that 
each  child  living  at  the  death  of  the  testa- 
tor took  a^vested  interest  in  the  income  but 
for  his  own  life  only  and  not  for  the  life 
of  the  last  survivor,  and  that  therefore, 
on  the  death  of  a  son  without  issue,  his 
share  fell  in,  and  his  administrator  was 
not  entitled  to  any  income  subsequently 
accruing.  Rowland's  Estate,  141  P.  S. 
563;  reversing  s.  c.  7  C.  C.  327.  See 
Rotoland's  EsUxte,  161  P.  S.  26. 

213.  Upon  a  devise  to  three  children 
of  a  son,  naming  them,  "  and  such  other 
children  lawful  issue  which  he  may  have, 
the  said  sum  to  accumulate  until  the 
youngest  surviving  of  these  children  shall 
have  attained  the  age  of  twenty-one 
years " ;  it  was  held,  that  the  words 
•'youngest  surviving"  referred  to  the 
children  named  and  that  the  persons  en- 
titled to  the  f imd  at  the  time  of  distribu- 
tion were  the  children  of  the  son,  or  their 
issue  living  when  the  youngest  survivor 
of  the  three  children  named  attained  the 
age  of  twenty-one  years;  such  a  construc- 
tion saved  the  will  from  transgressing 
the  act  18  April  1863,  sec.  9  (Brightly's 
Purdon  1833),  limiting  the  period  of  a 
trust  for  accumulation  to  twenty-one 
years  after  the  death  of  the  testator. 
McBride's  Estate,  162  P.  S.  192. 

214.  Where  a  father  and  son  entered 
into  a  contract  by  which  the  father  agreed 
to  devise  certain  real  estate  to  his  son 
in  consideration  of  the  latter  supporting 
his  father  and  mother  during  life;  the 
father,  however,  to  furnish  all  the  grain 
and  provisions  for  both  families,  and  the 
father  died  and  devised  the  real  estate  to 
his  son ;  it  was  held,  that  the  son  was  en- 
titled to  be  furnished  the  grain  and  pro- 
visions by  his  father's  executors  during 
the  widow's  lifetime  or  their  equivalent 
in  money.     Zorger's  Estate,  3  York  1. 
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DISABILITIES. 

See  Limitation. 

DISCONTIinJANCE. 

See  Husband  and  Wifb,  XI.:  Prac- 
tice, XVL 

DISCOVERY. 

See  Equity,  XIX. 

DISQUALIFYING  INTEREST. 

See  Evidence,  XXXVIII. 

DISTRESS. 

See  Landloed  and  Tenant. 

DISTRIBUTION. 

See  Assignment  fob  Cbeditobs  :  Deob- 
dents'  Estates,  VI. :  Execution, 
XVI. 

DISTRICT  ATTORNEY. 

See  Cbiminai.  Law. 

1.  It  is  as  much  the  duty  of  the  dis- 
trict attorney  (or  of  private  counsel  em- 
ployed to  assist  him)  to  see  that  no  inno- 
cent man  suffers,  as  to  see  that  no  guilty 
man  escapes.  Comm'th  v.  Nicely,  130 
P.  S.  261. 

2.  Where,  on  the  removal  of  a  crim- 
inal case  to  the  supreme  court,  an  appli- 
cation is  made  under  the  act  19  May  1887 
(Brightly's  Purdon  665)  for  the  payment 
by  the  coimty  of  the  district  attorney's 
expenses  and  compensation;  it  is  the 
duty  of  the  court  below  to  fix  the  amount 
of  the  same.  Comm'th  v.  Momingstar, 
144  P.  S.  103.    See  s.  c.  12  C.  C.  34. 

3.  The  district  attorney  of  Allegheny 
county  with  the  sanction  of  the  court  and 
the  county  commissioners  has  authority 
to  appoint  a  deputy  to  assist  in  the  trial  of 
causes  and  the  salary  board  has  authority 
to  authorize  such  employment  and  fix  the 


salary.     Comm'th  v.  Cfrier,  39  P.  L.  J. 
243. 

4.  The  act  31  March  1876  (Brightly's 
Purdon  456)  applies  to  Allegheny  county 
and  repeals  all  local  acts  relating  to  the 
fees  of  the  district  attorney's  office ;  the 
entire  fees  earned  by  the  office  are  to  be 
credited  to  the  district  attorney  so  far  as 
necessary  for  the  payment  of  his  deputy 
and  clerks,  and  this  includes  such  fees  as 
may  be  allowed  by  the  court  on  forfeited 
recognizances  collected.  The  assistant 
district  attorney  of  Allegheny  county  is 
an  independent  officer  without  fees  but 
with  a  salary  to  be  paid  by  the  county. 
Omm'th  v.  Grier,  162  P.  S.  176;  affirm- 
ing s.  c.  40  P.  L.  J.  16. 

5.  The  expediency  of  jointly  indicting 
prisoners  is  for  the  district  attorney  to 
determine  and  not  for  the  judge.  Frank- 
lin's Appeal,  163  P.  S.  1. 

6.  Where  the  district  attorney  upon 
the  trial  of  an  indictment  for  murder 
makes  statements  as  to  the  defendant's 
character,  which  are  not  warranted  by 
the  evidence  and  which  tend  to  prejudice 
the  jury,  the  defendant  will  be  granted  a 
new  trial.  Comm'th  v.  Brunner,  11  C.  C. 
428. 

7.  Under  the  act  3  May  1860  (Bright- 
ly's Purdon  679),  the  district  attorney 
has  conferred  upon  him  the  power  to 
make  suggestions  for  writs  of  qtu>  war- 
ranto a£  to  county  officers,  originally  con- 
ferred upon  the  deputy  attorney-general 
by  the  act  14  June  1836  (Brightly's  Pur- 
don 1773).  Cmnm'th  v.  Allen,  16  C.  C. 
267. 

8.  Indictments  for  receiving  stolen 
goods  being  triable  in  the  oyer  and  ter- 
miner while  indictments  for  larceny  are 
triable  in  the  quarter  sessions,  the  district 
attorney  may  try  a  single  offender  upon 
both  indictments  in  the  higher  court ;  and 
this,  although  his  fees  thereby  are  largely 
increased.  And  in  such  case  the  clerk  is 
entitled  to  the  fees  provided  by  law  for 
the  court  in  which  the  record  is  found. 
Cofnm'th  v.  Moore,  4  Del.  617. 

9.  The  court  will  not  interfere  with  the 
discretion  of  the  district  attorney  in  press- 
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ing  prosecutions  or  using  leniency  when 
the  circumstances  of  the  case  show  that 
such  discretion  is  being  properly  exer- 
cised ;  the  act  12  March  1866  (Brightly's 
Purdon  680)  authorizing  the  court  to  di- 
rect private  counsel  to  prosecute  is  not 
mandatory.  Comm'th  v.  Dawson,  3  Dist. 
Rep.  603. 

10.  A  quo  warranto  to  try  the  validity 
of  a  city  charter  will  not  issue  on  the  sug- 
gestion of  the  district  attorney.  Comm'th 
V.  Chidsey,  1  Kortham.  345. 

DIVORCE. 

See  GomrucT  of  Laws  :  HusBAin*  and 
Wife,  XI. 

DOCKS. 

See  Philadelphia,  III. 

DOMESTIC  ATTACHMENT. 

See  Attachment,  II. 

DOMICIL. 

See  Attachment,  I.  :   Conflict  of 
Laws. 

1.  Upon  an  issue  to  determine  the 
domicil  of  a  testator,  where  it  appeared 
that  testator's  domicil  of  origin  was 
West  Chester,  Pennsylvania,  that  his 
domicil  of  choice  was  Brooklyn,  New 
York,  and  that  having  purchased  a  farm 
near  West  Chester,  he  returned  from 
Brooklyn  to  West  Chester,  where  he 
died;  it  was  held,  that  the  burden  of 
proof  was  upon  the  plaintiff  to  establish 
that  the  testator  was  a  resident  of  Penn- 
sylvania, and  it  was  not  error  to  charge 
that  if  the  jury  concluded  that  the  tes- 
tator abandoned  his  residence  in  Brook- 
lyn with  the  intention  of  residing  on  his 
farm  or  in  Philadelphia,  but  died  before 
consummating  that  intention,  Brooklyn 
continued  to  be  his  legal  place  of  resi- 
dence.   PWce  V.  Price,  166  P.  S.  617.  " 

2.  Domicil  is  a  question  of  intention ; 
it  does  not  conclusively  follow  that  the 


place  where  a  person  votes  and  where 
for  business  reasons  he  rents  a  house 
in  which  he  lives  for  si.xteen  months 
prior  to  his  death,  is  his  legal  domicil, 
if  there  be  sufficient  evidence  to  show 
that  he  never  intended  to  abandon  his 
original  place  of  domicil.  The  casual 
character  of  a  person's  residence  may 
be  shown  by  his  declarations  where  the 
latter  are  untainted  with  any  motive 
of  self-interest  Mintzer'a  Estate,  13 
C.  C.  465;  s.  c.  2  Dist.  Rep.  584. 

3.  Where  a  corporation  is  incorporated 
by  this  commonwealth  and  its  principal 
office  is  located  out  of  the  state,  and  none 
of  the  officers  upon  whom  process  can 
be  served  reside  in  this  state,  the  domicil 
of  such  corporation  remains  in  this  state 
and  service  of  a  bill  in  equity  upon  such 
a  corporation  must  be  made  by  publicar 
tion  as  prescribed  by  the  act  11  April 
1862,  sec.  2  (Brightly's  Purdon  429). 
Newton  v.  Pittston  Coai  Co.,  7  Kulp 
11. 

DOWER. 

See  Equity,  XV. :  Husband,  and  Wife, 
IX. 


DUPLICITY. 

See  Criminal  Law,  IX. :  Pleadino. 

DURESS. 

1.  A  judgment  on  a  bond  given  in  set- 
tlement of  a  prosecution  for  fornication 
and  bastardy,  will  not  be  opened  on  an 
averment  that  it  was  executed  while  the 
defendant  was  in  prison,  that  he  was  in- 
nocent, that  no  living  child  had  been  bom 
of  the  obligee,  who  had  died  unmarried 
and  without  issue.  The  duress  was  one 
of  law.  Pfiaum  v.  McClintock,  130  P.  S. 
369. 

2.  The  payment  of  a  bonus  on  new 
stock  by  a  stockholder  under  protest, 
though  illegally  demanded,  cannot  be  re- 
covered back,  where  the  facts  show  no 
duress,  but  simply  the  denial  of  a  right. 
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De  la  Cuesta  v.  Jnaurance  Co.  of  North 
America,  136  P.  S.  62,  668 ;  s.  c.  26  W. 
N.  C.  377. 

3.  Where  articles  of  separation  were 
accompanied  by  a  bond  for  the  wife's  sup- 
port which  was  signed  by  the  obligor's 
mother ;  it  was  Ae^d,  that  an  afiSdavit  of 
defence  to  the  bond,  that  the  defendants 
were  induced  to  sign  it  by  the  threat  of 
the  arrest  of  the  husband  for  adultery, 
was  insufScient  to  prevent  judgment, 
where  there  was  no  averment  that  there 
was  an  agreement  not  to  prosecute,  or 
that  the  obligors  would  not  have  signed 
without  such  an  agreement.  Hamilton  v. 
Lockhart,  158  P.  S.  462. 

4.  An  assignment  by  a  debtor  to  a 
creditor  will  not  be  set  aside  on  the 
ground  of  duress  though  the  assignment 
was  the  result  of  a  threat  by  the  creditor 
to  arrest  the  assignor,  where  the  evidence 
does  not  show  that  there  was  any  arrest  or 
process  of  arrest  or  prosecution,  or  that 
there  was  any  officer  ready  to  arrest,  and 
the  evidence  did  show  that  the  threat  was 
not  made  directly  to  the  debtor,  but  to 
a  friend  who  communicated  it  to  him. 
PhUlips  V.  Henry,  160  P.  S.  24;  afiBjming 
8.  c.  10  Montg.  9. 

5.  An  assignee  for  creditors  has  no 
standing  to  plead  duress  of  his  assignor 
for  the  purpose  of  setting  aside  an  other- 
wise legitimate  transfer  of  property  made 
by  the  assignor  to  pay  an  honest  debt. 
Phaiips  V.  Henry,  160  P.  S.  24 ;  affirming 
s.  c.  10  Montg.  9. 

6.  Where  a  defendant  was  improperly 
convicted  of  peddling  before  a  justice  who 
refused  to  take  bail,  and  the  defendant 
then  paid  the  fine  under  protest  and  in 
order  to  save  himself  from  going  to  jail ; 
it  was  held,  that  such  payment  was  under 
duress  and  did  not  estop  the  defendant 
from  contesting  the  proceedings  on  certio- 
rari.    Comm'th  v.  Horn,  12  C.  C.  284. 

7.  Money  paid  under  a  claim  of  right 
cannot  be  recovered  back  unless  the  pay- 
ment was  made  under  compulsion,  actual, 
present  and  potential,  imder  process  avail- 
able for  instants  seizure  of  person  or  prop- 
erty, when  the  party  so  paying  gave  notice 


of  the  illegality  of  the  demand  and  of  his 
involuntary  payment ;  the  threat  of  legal 
process  is  not  such  a  duress.  Peters  v. 
Kraft,  7  Montg.  201 ;  s.  c.  4  Del.  677. 

8.  Where  the  original  judgment  was 
upon  a  note  given  by  a  weak  and  ignorant 
man  threatened  with  arrest  for  felony, 
though  no  felony  had  been  committed, 
and  the  judgment  had  been  revived  by 
default,  the  court  opened  the  judgment 
even  after  the  lapse  of  thirteen  years  and 
the  making  of  two  payments  on  account. 
Brun^augh  v.  Fink,  6  York  98. 

9.  To  constitute  duress  by  imprison- 
ment, it  must  be  unlawful ;  an  imprison- 
ment is  unlawful,  even  where  the  person 
is  arrested  under  a  legal  warrant  exe- 
cuted by  proper  officers,  if  one  of  the 
objects  of  the  arrest  was  to  extort  money 
or  enforce  the  settlement  of  a  civil  claim. 
FiUman  v.  Ryrni,  168  P.  S.  484;  s.  c.  36 
W.  N.  C.  391. 

10.  As  to  what  constitutes  duress,  see 
a  brief  of  authorities  in  note  to  Lomerson 
V.  Johnson,  13  Atlan.  17. 

DYING  DECLARATIONS. 

See  Evidence,  XXX. 

EASEMENTS  AND  SERVTrUDES. 

See  Injunction,  IV. :  Ways. 

1.  The  owner  of  ground  through  which 
a  channel  for  surface  water  has  flown  for 
a  long  time,  is  liable  in  damages  for  di- 
verting the  same  upon  the  land  of  his 
neighbor.  Rhoads  v.  Davidheiser,  133 
P.  S.  226;  s.  0.  25  W.  N.  C.  513. 

2.  The  right  to  maintain  water  upon 
adjoining  property  at  a  certain  height  by 
a  mill-owner,  may  be  acquired  by  user  for 
twenty-one  years ;  the  extent  of  such  an 
easement  is  the  height  of  the  water  at 
its  ordinary  level  as  compared  with 
known  water-marks.  McGeorge  v.  Hoff- 
man, 133  P.  S.  381.  See  Gehma.n  v.  Erd- 
man,  106  Ibid.  371. 

3.  Where  one  lot-owner  had  the  right 
to  carry  surface  water  by  a  covered  drain 
over  another's  land,  and  used  it  to  drain 
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his  cesspool,  the  exercise  of  the  right 
might  be  abated  entirely  until  means 
had  been  taken  to  reduce  it  within  its 
proper  limits.  CroaUmd  v.  PottaviUe  Bar- 
wigh,  126  P.  S.  511. 

4.  One  who  purchases  a  lower  farm, 
must  take  notice  of  the  rights  of  an 
owner  of  an  upper  farm  as  to  drainage. 
Bellas  V.  Pardoe,  15  Atlan.  662. 

9.  Persons  having  no  interest  in  a 
water-course  as  riparian  owners,  cannot 
sue  for  damages  the  alienee  of  the  party 
who  obstructed  it,  and  thereby  caused  in- 
jury  to  their  property.  Such  damj^s 
are  properly  chargeable  to  him  by  whom 
the  trespass  was  committed.  Schlag  v. 
Jones,  131  P.  S.  62. 

6.  Where  a  township  has  acquired  an 
easement  to  flow  water  over  ^sertain  land, 
whether  by  grant  or  prescription,  more 
than  a  mere  non-user  for  three  years  is 
required  to  destroy  it ;  so,  it  is  not  within 
the  power  of  one  supervisor  to  grant 
a  surrender  of  it.  Eshleman  v.  Martic 
Toumship,  162  P.  S.  68. 

7.  In  a  proceeding  under  the  act  10 
June  1893  (Brightly's  Purdon  426),  for 
the  termination  of  an  easement  which 
has  been  abandoned  by  a  corporation 
possessing  the  right  of  eminent  domain, 
where  it  appears  that  there  are  no  facts 
in  dispute,  the  court  will  not  frame  an 
issue  requiring  the  intervention  of  a  jury. 
Delaware  &  Hudson  Canal  Co.  v.  Oenet, 
169  P.  S.  343 ;  afdrming  s.  c.  15  C.  C.  215. 

a  Where  a  testator  confirmed  a  gift 
previously  made  in  his  lifetime  to  two  of 
his  children  as  follows  :  "  I  give  and  be- 
queath my  said  grocery  store,  the  stock, 
fixtures  and  business,"  to  said  two  chil- 
dren, and  he  then  devised  all  his  real 
estate  to  all  his  children  as  tenants  in 
common,  and  it  appeared  that  the  grocery 
store  was  in  one  of  testator's  houses ;  it 
was  held,  that  the  two  children  took 
merely  an  easement  to  carry  on  the 
grocery  business  in  the  store,  and  that 
such  easement  ceased  by  non-user  when 
they  discontinued  the  business.  8pell- 
brink's  Estate,  15  C.  C.  506. 

9.   A  person  boring  for  oil  or  gas  hav- 


ing knowledge  that  neighboring  water- 
wells  are  supplied  from  a  stratum  of 
clear  water,  and  that  a  deeper  stratum 
of  salt  water  when  penetrated  by  such 
boring  is  likely  to  rise  and  mingle  with 
the  fresh,  is  liable  for  a  failiu-e  to  use 
means  to  prevent  such  mingling,  which 
he  might  do  by  a  reasonable  outlay.  Col- 
lins V.  Chartier's  Valley  Oas  Co.,  131  P.  S. 
143 ;  s.  c.  139  Ibid.  Ill ;  27  W.  N.  C.  217. 
See  Pennsylvania  Coal  Co.  v.  Sanderson, 
113  P.  S.  126;  Lyb^s  Appeal,  106  Ibid. 
634. 

10.  Under  a  deed  conveying  all  the 
merchantable  coal  lying  and  being  within 
certain  boundaries  with  the  free  and  un- 
interrupted right  of  way  for  the  purpose 
of  digging,  mining  and  carrying  away 
the  said  coal,  the  grantee  has  no  right  to 
take  through  the  pit  or  over  the  surface 
of  the  tract,  coal  from  an  adjoining  tract 
owned  by  him;  and  this,  though  both 
tracts  were  formerly  owned  by  one  per- 
son, who  used  a  visible  road  or  way  over 
the  surface  of  the  coal  conveyed,  to 
transport  coal  from  the  other  tract 
Webber  v.  Vogel,  169  P.  S.  235. 

11.  Equity  will  not  interfere  by  way 
of  a  mandatory  injunction  to  restrain  the 
maintenance  of  structures  upon  an  ad- 
joining lot  in  violation  of  restrictive  con- 
ditions in  a  deed,  when  there  has  been 
long-continued  delay  in  asserting  the 
right  and  a  remedy  exists  at  law.  Ome 
V.  Fridenberg,  143  P.  S.  487. 

12.  The  violation  of  a  building  restric- 
tion in  a  deed  may  not  be  restrained, 
where  there  has  been  a  change  of  sur- 
roundings in  the  neighborhood,  in  the 
character  of  the  improvements  and  in 
the  purposes  to  which  they  are  applied. 
Ome  V.  Fridenberg,  143  P.  S.  487. 

13.  Where  a  continuous  and  apparent 
servitude  is  imposed  upon  one  portion  of 
land  for  the  benefit  of  another  portion, 
by  the  owner  thereof,  who  subsequently 
conveys  the  portions  to  different  persons, 
the  purchaser  of  the  servient  property 
takes  it  subject  to  the  easement  or  servi- 
tude so  imposed.  Oeible  ^.  Smith,  146  P.  3. 
276;  Ormsbyy.  Pinkerton,  159  P.  S.  458. 
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14.  Where  the  owner  of  two  lots  built 
a  house  on  one  of  them,  the  cornice -of 
which  projected  over  the  other  lot,  and 
he  subsequently  sold  the  house  and  the 
land  on  which  the  house  stood,  and  by 
subsequent  conveyances  the  title  to  the 
other  lot  came  to  the  plaintiff  and  the 
title  to  the  house  came  back  to  the  orig- 
inal owner ;  it  was  held,  that  the  latter's 
right  to  maintain  the  cornice  could  not 
be  controverted  by  the  plaintiff.  Choux 
Methodist  Episcopal  Church  v.  Dobbins, 
153  P.  S.  294;  reversing  s.  c.  12  C.  C. 
375. 

15.  Where  an  owner  of  land,  one  part 
of  which  is  lower  than  the  other,  digs  a 
ditch  over  both  parts  to  serve  as  a  sur- 
face water-course,  and  then  sells  the 
lower  part  to  one  purchaser  and  the 
upper  part  to  another,  the  former  takes 
subject  to  the  servitude  imposed  upon 
the  land  by  his  vendor.  Sharpe  v. 
Sdi&ble,  162  P.  S.  341. 

16.  In  an  action  for  purchase  money  of 
real  estate,  it  was  hdd,  that  where  a  deed 
in  a  vendor's  line  of  title  contains  a 
condition  that  no  mill,  factory,  brewery 
or  distillery  shall  be  erected  on  the 
land,  the  vendor  has  not  a  title  which 
is  either  good  or  marketable  or  clear  of 
all  incumbrances;  and  it  was  further 
hdd,  that  the  vendee's  agreement  to 
build  dwelling-houses  did  not  cure  the 
imperfection  in  the  vendor's  title.  Bai- 
ley V.  Foerderer,  162  P.  S.  460 ;  reversing 
8.  c.  34  W.  N.  C.  37. 

17.  Where  an  owner  of  three  adjoin- 
ing lots  executed  three  deeds  on  the 
same  day  to  three  different  persons,  and 
the  deed  for  the  middle  lot  contained 
a  covenant  that  the  grantee  should  not 
build  upon  the  rear  of  the  lot,  but  the 
other  two  deeds  did  not  refer  to  such 
restriction,  but  did  recite  the  fact  of  the 
conveyance;  it  was  hdd,  that  the  re- 
striction was  in  the  nature  of  a  covenant 
running  with  the  land,  and  created  an 
easement  of  light  and  air  in  favor  of  the 
adjoining  lots.  Muzzarelli  v.  Hidshixer, 
163  P.  S.  643. 

la  As  to  the  right  to  forcibly  remove 


obstructions  to  an  easement,  see  note  to 
Freeman  v.  Sayre,  2  Atlan.  664. 

ECCLESIASTICAL  TRIBUNALS. 

See  Chubches. 

EJECTMENT. 

I.  When  ejectment  lies, 
(a)  Generally. 
(6)  Second  ejectment. 
II.  Who  may  maintain  ejectment. 
III.   On  what  title  ejectment  lies. 
V.  What  will  defeat  an  ejectment 
VI.   Of  the  writ. 
VII.  Pleading. 
VIII.  Practice. 

(a)  Death  of  plaintiff. 

(b)  Admission  to  defend. 

(c)  Trial. 

(d)  Evidence. 

(e)  Of  the  verdict 
(gf)  Of  the  judgment 
Qi)  Costs. 

(i)  Execution, 
IX.   Mesne  profits. 
X.  Rule  to  bring  ejectment 

I.  When  ejectment  lies. 
(a)  Generally. 

1.  Ejectment  lies  by  a  vendor  of  land 
against  a  vendee  or  his  assignee,  where 
there  is  a  default  in  payment  of  the  inter- 
est on  the  purchase  money  or  an  instal- 
ment of  the  principal.  Brown  v.  Demtt, 
131  P.  S.  455;  s.  o.  26  W.  N.  C.  65. 

2.  Upon  a  contract  for  the  sale  of  an 
oil  leasehold,  ejectment  lies  to  enforce  the 
payment  of  the  purchase  money ;  and  an 
assignee  of  the  vendee  cannot  defend 
upon  a  belief  that  its  lien  was  lost  by  the 
substitution  of  new  notes,  and  the  ven- 
dor's release  of  the  right  to  have  the  oil 
run  to  his  credit     Ibid. 

3.  If  defendant  holds  as  tenant  under 
the  plaintiff,  no  ejectment  will  lie,  if  no 
notice  to  quit  had  previously  been  given. 
Logan  v.  Quigley,  11  Atlan,  92. 

4.  Where  an  equitable   ejectment   is 
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brought  by  a  mortgagor  out  of  the  posses- 
sion against  a  mortgagee  who  is  in  under 
the  mortgage,  a  tender  of  the  amount  due 
on  the  mortgage,  made  before  suit 
brought,  is  ordinarily  a  condition  prece- 
dent to  the  recovery.  If  it  be  alleged  that 
the  mortgagee  has  been  paid  out  of  the 
rents  and  profits,  an  account  may  be 
taken  at  the  trial  to  determine  the  truth 
of  plaintiff's  claim  and  if  such  account 
shows  the  payment  of  the  debt  in  full, 
plaintiff  is  entitled  to  an  unconditional 
verdict;  if,  however,  such  account  shows 
a  balance  still  unpaid,  such  unpaid  balance 
may  be  secured  by  a  conditional  verdict 
ascertaining  the  amount  due  and  enabling 
the  plaintiff  to  recover  subject  to  its  pay- 
ment.    Crouse  v.  BinUey,  167  P.  S.  182. 

5.  Where  the  legal  title  to  real  estate 
and  the  right  of  possession  thereimder  is 
involved,  the  defendant  is  entitled  to  a 
trial  by  jury,  and  a  court  of  equity  has  no 
jurisdiction  by  injunction  to  try  the  ques- 
tion according  to  the  course  of  procedvire 
in  chancery.  Pennsylvania  Canal  Co.  v. 
Middletown  &  Harriaburg  Turnpike  Co., 
11  C.  C.  582. 

See  Injunction. 

{b)  Second  ejectment. 

6.  A  verdict  and  judgment  for  plaintiff 
for  an  undivided  part  of  the  land  sued 
for,  in  an  equitable  ejectment,  is  a  bar  to 
a  subsequent  action  to  recover  the  other 
undivided  parts  of  the  same  land.  Schive 
V.  Fausdd,  137  P.  S.  82. 

7.  One  verdjct  and  judgment  in  an 
equitable  ejectment  has  all  the  conclusive- 
ness of  a  decree  in  chancery  as  to  every 
matter  therein  litigated,  and  where  the 
record  is  so  general  that  it  does  not  show 
what  particular  matters  were  litigated,  it 
is  competent  to  show  by  extrinsic  evi- 
dence what  those  matters  were.  German- 
American  Tide  &  Trust  Co.  v.  ShaUcross, 
147  P.  S.  485. 

a  An  action  of  ejectment  to  recover 
possession  of  real  estate  purchased  by  de- 
fendant at  a  sheriff's  sale  under  an  agree- 
ment in  writing  under  seal,  to  reconvey 
on  payment  of  indebtedness,  is  an  equita- 
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ble  ejectment,  and  one  verdict  and  judg- 
ment are  conclusive.  Budd  v.  Fiidey, 
161  P.  S.  540. 

9.  One  who  takes  a  conveyance  of  the 
legal  title  with  knowledge  that  his 
grantor  has  agreed  to  sell  the  land  to  an- 
other person,  takes  it  subject  to  the  equi- 
table estate  already  vested  in  the  first  pur- 
chaser ;  an  ejectment  against  such  a  first 
purchaser  in  possession  is  an  equitable 
ejectment.    Riel  v.  Cannon,  161  P.  S.  289. 

10.  An  ejectment  by  the  heirs  of  a  de- 
cedent against  an  administrator  who  has 
taken  a  conveyance  from  a  person  who 
bought  the  land  at  the  administrator's 
sale,  is  an  equitable  ejectment  Hennin- 
ger  v.  Boyer,  10  C.  C.  606. 

11.  Where  creditors  have  prosecuted 
their  claims  to  judgment  and  bought  the 
land  at  sheriff's  sale,  an  action  of  eject- 
ment to  recover  possession  upon  the 
ground  that  the  land  has  been  conveyed 
in  fraud  of  creditors,  is  a  legal  ejectment 
and  one  verdict  and  judgment  therein 
is  not  conclusive  between  the  parties. 
Welter  v.  DUley,  12  C.  C.  84. 

12.  Where  a  second  ejectment  is  be- 
tween the  same  parties  and  the  premises 
and  title  are  the  same  as  a  former  one, 
proceedings  will  be  stayed  until  the  costs 
of  the  first  ejectment  are  paid.  Beehling 
V.  Writer,  3  York  96. 

n.  Who  may  maintain  ejectment 

13.  Ejectment  lies  by  a  wife  against 
her  husband  living  separate  from  her, 
who  against  her  will  has  taken  and  re- 
tained possession  of  her  real  estate. 
McKendry  v.  McKendry,  131  P.  S.  24. 

14.  A  tenant  in  common  may  recover  in 
ejectment  against  a  co-tenant  who  takes 
possession  of  the  whole  premises  and 
asserts  title  thereto;  the  actual  ouster 
need  not  be  accompanied  by  actual  force. 
Shratoder  v.  Snyder,  6  Montg.  66 ;  reversed 
on  another  point  in  s.  c.  142  P.  S.  1. 

15.  If  the  person  who  was  the  owner 
of  laKd  at  the  time  of  the  appropria- 
tion by  a  railroad  company  dies  without 
having  received  payment  or  security,  his 
•2 
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rigbt  to  maintain  ejectment  devolves 
upon  his  heirs.  Oliver  v.  Pittsburgh  V.  & 
C.  Railway  Co.,  131  P.  S.  408. 

16.  K  a  railroad  company  enters  upon 
land  and  makes  improvements  without 
proceedings  to  condemn,  the  owner  may 
briag  ejectment;  and  this,  though  they 
entered  with  his  knowledge.  But  execu- 
tion will  be  stayed,  on  payment  of  costs, 
for  a  time  sufficient  to  condemn  the  land. 
Allegheny  VaRey  Railroad  Co.  v.  Colwdl,  16 
Atlan.  927. 

XT'.  Where  a  railroad  company  enters 
upon  land  to  construct  its  road,  relying 
upon  the  grant  of  the  right  of  way  from 
an  alleged  owner  and  without  acquiring 
the  right  in  condemnation  proceedings,  a 
subsequent  grantee  of  the  real  owner  may 
afterwards  maintain  ejectment  against 
the  company,  but  upon  a  recovery  the 
supreme  court  will  stay  the  execution  for 
a  sufficient  tiine  to  enable  the  railroad 
company  to  condemn  the  right  of  way. 
Richards  v.  Buffalo,  N.  T.  &  P.  R.  R.  Co., 
137  P.  S.  524. 

la  The  holder  of  the  legal  title  cannot 
maintain  ejectment  against  the  holder 
of  the  equitable  title.  Wind  v.  Haas,  7 
Lane.  121. 

19.  A  party  cannot  maintain  ejectment 
to  enforce  specific  performance,  if  he  has 
been  guilty  of  such  gross  laches  as  con- 
veyed the  idea  that  he  had  abandoned  his 
rights.  Randall  v.  MuUey,  1  Lack.  Jur. 
211. 

ao.  A  tenant  ejected  in  siunmary  pro- 
ceedings, which  are  set  aside  on  writ  of 
error,  cannot  maintain  ejectment,  liis 
term  having  expired  before  suit  brought. 
Homer  v.  Marietta,  135  P.  S.  418 ;  s.  c. 
88  P.  L.  J.  112. 

21.  Where  a  deed  conveyed  lands  in 
fee  reserving  the  right  to  use  the  lot  by 
the  grantors  during  their  joint  natural 
lives,  it  was  held,  that  the  instrument 
was  not  merely  testamentary  but  a  con- 
veyance, and  being  made  in  trust  for  chil- 
dren of  the  grantor  who  were  minors, 
created  merely  a  dry  trust  which  was 
executed  on  the  majority  of  the  benefici- 
aries;   an  ejectment   therefore  for  the 


recovery  of  the  land  by  a  cestui  qae  trttst, 
was  properly  brought  in  his  own  name. 
Caile  V.  Cable,  146  P.  S.  451. 

22.  Where  land  was  devised  to  a  son 
during  his  natural  life,  and  it  was  provided 
that  if  the  testator's  wife  should  survive 
him,  she  should  be  maintained  out  of  the 
products  of  the  land  as  long  as  she  re- 
mained his  widow,  and  after  the  death  of 
the  son  the  property  was  devised  to  the 
testator's  grandson  subject  to  such  main- 
tenance, and  after  the  son's  death  the 
interest  of  the  grandson  was  sold  by  the 
sheriff;  it  was  held,  that  the  grantee  of 
the  purchaser  could  maintain  ejectment 
against  the  widow,  who  was  merely  en- 
titled to  a  charge  upon  the  land  and  not 
to  an  interest  therein  which  would  give 
her  the  right  of  possession.  Walker  v. 
Gibson,  164  P.  S.  612. 

23.  Where  an  assignee  for  creditors 
disclaims  any  title  to  the  property  in 
question,  the  creditors  cannot  use  his 
name  as  plaintiff  for  their  use,  in  an 
action  of  ejectment,  without  first  estab- 
lishing the  title  in  the  assignee.  Guar- 
antee Trust  Co.  V.  Powel,  29  W.  K  C. 
671. 

24.  Where  the  evidence  in  ejectment 
disclosed  the  fact  that  one  of  the  plain- 
tiffs induced  the  defendant  to  buy  the 
tract  of  land  to  which  he,  the  plaintiff, 
claimed  title  by  a  prior  grant,  the  court 
directed  a  compulsory  non-suit  as  to  him, 
under  the  act  31  March  1823  (Brightly's 
Purdon  712),  and  a  verdict  was  sul«e- 
quently  rendered  for  the  other  plaintiff 
who  was  not  a  party  to  the  fraud.  Fotist 
V.  Northern  Central  Ry.  Co.,  6  York  34 ; 
8.  c.  4  Del.  496.  See  Foust  v.  Northern 
Central  Ry.  Co.,  6  York  36. 

m.  On  what  title  ejectment  lies. 

25.  A  plaintiff  can  recover  in  eject- 
ment upon  a  title  sustained  only  by 
proof  of  adverse  possession  for  twenty- 
one  years.  Douglas  v.  Irvine,  126  P.  S. 
643.  See  Thomson  v.  PhUaddphia  and 
Reading  Coal  and  Iron  Co.,  133  P.  S. 
46. 


3373 


Digitized  by 


Google 


6747 


EJECTMENT,  III. 


6748 


26.  A  plaintiff  to  entitle  him  to  re- 
cover, must  show  either  title  out  of  the 
commonwealth;  or  thirty  years'  posses- 
sion, as  prescribed  by  the  act  of  27  April 
1855  (Brightly's  Purdon  1211) ;  or  ad- 
verse possession  for  twenty-one  years; 
or  that  both  parties  derive  title  from  the 
same  source;  or  that  defendant  holds 
as  tenant  \uider  the  plaintiff;  or  that 
plaintiff  claims  by  descent  or  devise 
from  one  who  has  died  seised.  Herber 
V.  Shoemaker,  7  C.  C.  496. 

27.  If  the  plaintiff  faUs  to  show  title 
from  the  commonwealth,  and  claims  that 
the  defendant  holds  through  him,  he 
must  show  how  defendant  came  into  pos- 
session. Lamed  v.  Sharpe,  5  Montg. 
31. 

28.  In  ejectment  by  a  grantee  of  a 
sheriff's  vendee,  the  plaintiff,  showing 
nothing  else,  must  at  least  show  title  or 
possession  in  the  execution  debtor.  Her- 
ber V.  Shoemaker,  7  C.  C.  496. 

29.  If  the  plaintiff  relies  solely  upon 
his  title  as  a  purchaser  at  sheriff's  sale, 
he  must  prove  the  defendant's  posses- 
sion at  the  time  of  the  levy  and  sale; 
otherwise  a  verdict  should  be  directed 
for  the  defendant  Tost  v.  Brown,  126 
P.  S.  92;  aflSrming  s.  c.  5  C.  C.  526. 

30.  Upon  an  agreement  at  bar  that  the 
heirs  of  a  certain  person  were  owners  in 
1853  for  the  purpose  of  partition,  and  a 
proof  of  a  regular  succession  of  convey- 
ances to  the  plaintiff,  there  is  sufficient 
to  sustain  a  verdict  in  the  latter's  favor. 
Bunting  v.  Lutz,  132  P.  S.  192. 

31.  The  plaintiff  is  not  entitled  to  a 
verdict  upon  the  mere  production  of  a 
deed  to  himself,  from  one,  who  is  not 
shown  to  have  either  right,  title,  interest 
or  possession,  where  it  is  not  shown 
that  both  parties  claim  from  the  same 
source,  or  that  defendants  entered  as 
tenants  of  the  plaintiff,  or  that  any  of 
plaintiff's  predecessors  had  ever  been  in 
possession.  Bonaffon  v.  Peters,  134  P.  S. 
180;  s.  c.  26W.  N.  C.  637. 

32.  Upon  a  conveyance  of  land  from  a 
father  to  Ms  son,  a  covenant  by  the  son 
in  a  collateral  agreement  to  maintain  his 


sister  gives  her  no  interest  in  the  land; 
she  cannot  maintain  an  equitable  action 
of  ejectment  upon  it.  Harkina  v.  Doran, 
15  Atlan.  928. 

33.  Where  a  conveyance  was  expressly 
made  subject  to  a  specified  lien  and 
the  grantor  testified  that  the  lien,  formed 
part  of  the  purchase  money,  he  could  en- 
force its  payment  by  an  action  of  eject- 
ment against  his  vendee  and  a  subsequent 
purchaser.    Schnyder  v.  Orr,  149  P.  S.  320. 

34.  A  grant  of  the  exclusive  right  of 
interment  in  certain  burial  lots,  subject 
to  the  regulations  of  a  cemetery  company, 
conveys  no  such  interest  in  the  land  as 
will  support  an  action  of  ejectment. 
Hancock  v.  McAvoy,  151  P.  S.  460. 

35.  Where  the  franchises  and  property 
of  a  railroad  company  have  been  sold  at 
a  receiver's  sale,  the  company  cannot 
recover  a  part  of  its  road-bed  by  an  action 
of  ejectment  on  the  ground  of  fraud  in 
the  sale.  Newcastte  Northern  Ry.  Co.  v. 
Newcastle  &  Shenango  Valley  R.  R.  Co., 
162  P.  S.  96 ;  affirming  s.  c.  12  C.  C.  71. 

36.  Where  an  owner  of  land  has  ^^n^eed 
to  convey  land  to  a  railroad  company  for 
a  right  of  way,  and  has  let  the  company 
into  possession,  he  may  enforce  the  cove- 
nants as  to  the  payment  of  the  purchase 
money,  the  preservation  of  a  spring  and 
the  building  of  a  crossing  by  an  action 
of  ejectment.  Daubert  v.  Pennsylvania 
R.  R.  Co.,  166  P.  S.  178. 

37.  Where  land  is  unoccupied  and  un- 
improved, the  title  carries  with  it  the 
possession,  and  such  possession  is  suffi- 
cient to  maintain  ejectment.  Irwin  v. 
Patchen,  164  P.  S.  61. 

3a  Upon  an  executory  contract  to  sell 
lands  to  a  raUroad  company  for  a  right  of 
way,  where  it  was  stipulated  that  the 
company  should  construct  and  maintain 
a  good  and  sufficient  crossing  over  the 
right  of  way  on  the  premises ;  it  wasfield, 
that  the  landowner  was  entitled  to  have 
inserted  in  his  deed  such  an  exception 
and  reservation,  and  that  he  could  main- 
tain equitable  ejectment  to  compel  the 
acceptance  by  the  railroad  company  of  a 
deed  containing  such  a  reservation.     Hall 
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V.   Clearfield  &  Mahoning  By.   Co.,  168 
P.  S.  64. 

V.   What  will  defeat  an  ejectment. 

39.  The  refusal  of  a  rule  for  possession, 
under  the  local  act  of  13  May  1871,  is 
no  bar  to  an  action  of  ejectment  bj  the 
purchaser  at  sherifPs  sale.  Bartokt  v. 
Saylor,  12  Atlan.  854 ;  s.  c.  11  Cent  787. 

40.  A  defendant  in  ejectment  establish- 
ing a  complete  legal  title,  is  not  affected 
by  an  equity  without  notice  thereof. 
Stark  V.  Shippey,  1  Lack.  Jur.  109. 

«L  Where  the  defendant  in  ejectment 
purchased  town  lots  from  the  plaintiff, 
paid  the  purchase  money,  went  into  pos- 
session and  made  improvements,  but  the 
deeds,  by  mistake,  conveyed  other  lots, 
the  defendant  is  entitled  to  a  verdict. 
Trexler  v.  FHslier,  130  P.  S.  276. 

42.  Where  a  terre  tenant  in  possession 
is  not  made  a  party  to  the  scire  facias,  he 
may,  in  ejectment,  by  the  purchaser,  at 
sheriff's  sale,  under  a  levari  facias,  set  up 
that  the  mortgage  was  paid  before  the 
sale.     Courain  v.  Shrader,  146  P.  S.  476. 

43.  Where  the  defendant  claimed  title 
by  adverse  possession  for  over  twenty- 
one  years  by  Kemp  his  predecessor,  and 
the  plaintiff  offered  in  evidence  a  lease 
by  his  predecessor  to  Kemp,  and  the  de- 
fendant introduced  evidence  that  the  lease 
was  given  while  Kemp  was  in  possession 
and  was  executed,  not  for  the  purpose  of 
creating  the  relation  of  landlord  and  ten- 
ant, but  to  prevent  Kemp's  creditors  from 
taking  the  land  in  execution,  a  judgment 
on  a  verdict  for  the  defendant  was  afBrmed. 
Bidwdl  V.  Evans,  166  P.  S.  30. 

VI.  Of  the  writ. 

44.  The  writ  of  ejectment  is  admissi- 
ble in  evidence,  though  not  set  forth 
in  the  plaintiff's  abstract  of  title.  Logan 
V.  Quigley,  11  Atlan.  92. 

45.  The  misnaming  of  the  township 
in  the  praecipe  and  writ  in  ejectment 
may  be  amended  under  the  act  of  10  May 
1871.    Stimmel  v.  MiOer,  8  C.  C.  128. 


Vn.   Pleading. 

46.  The  misnaming  of  the  township  in 
the  praecipe  and  writ  in  ejectment  may 
be  taken  advantage  of  by  plea  of  not 
guilty ;  a  plea  in  abatement  is  not  neces- 
sary. Doubt  was  expressed  whether  a 
plea  in  abatement  is  admissible  at  all 
in  ejectment.  Stimmel  v.  Miller,  8  C.  C. 
128. 

47.  Where  a  contract  for  the  sale  of 
land  is  set  up  in  the  plaintiff's  abstract 
of  title,  it  should  be  set  out  with  sufficient 
particularity  to  take  the  transaction  out 
of  the  statute  of  frauds,  and  with  such 
averments  of  facts  as  will  disclose  to 
the  adverse  party  complete  information 
regarding  its  essential  elements.  Melvin 
V.  Handky,  3  Lack.  Jur.  289. 

4a  In  ejectment  where  the  abstract 
of  title  omits  relevant  matters  of  defence, 
the  court  should  permit  an  amendment 
upon  equitable  terms.  Meade  v.  Clarke, 
169  P.  S.  169. 

49.  Upon  the  trial  of  an  action  of 
ejectment,  where  it  was  discovered  that 
the  plaintiff's  abstract  made  a  mistake  in 
referring  to  a  certain  deed  given  to  the 
party  through  whom  both  parties  claimed 
title,  the  court  granted  the  plaintiff  leave 
to  amend.  Fotiat  v.  Northern  Central  By. 
Co.,  6  York  33. 

Vm.  Practice. 
(a)  Death  of  plaintiff. 

50.  Where  the  plaintiff  in  an  action  of 
ejectment  dies,  his  heirs  may  be  substi- 
tuted in  his  place,  as  the  parties  to  the 
action;  and  this,  whether  they  desire  it 
or  not.  BaUentine  v.  Negley,  168  P.  S. 
476. 

51.  Upon  the  death  of  a  plaintiff  in 
ejectment,  his  heirs  may  either  adopt  the 
pending  action  or  ignore  it  and  institute 
a  suit  in  their  own  name.  Beitz  v. 
Thwnas,  13  C.  C.  316. 

(6)  Admission  to  defend. 

52.  One  who  intervenes  as  a  defendant 
in  an  ejectment  is  liable  for  the  costs 
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upon  a  verdict  and  judgment  against  him. 
Dordin  v.  Donlin,  6  Kulp  302. 

53.  Where  issue  has  been  joined  in  an 
action  of  ejectment  and  the  plaintiff  files 
an  affidavit  suggesting  the  death  of  the 
defendant  after  suit  brought,  the  covirt 
will  make  absolute  a  rule  to  amend  the 
record  by  substituting  the  tenant  for  life 
and  residuary  legatees  under  the  will  of 
the  decedent  Davis  v.  Davis,  13  C.  C. 
221. 

(c)   Trial. 

M.  If  in  ejectment  the  defendant  set 
up  a  resulting  trust,  the  court  should  de- 
termine whether  the  evidence  is  suflBcient 
to  justify  a  decree  in  its  favor ;  if  not,  a 
verdict  should  be  ordered  for  the  plaintiff. 
Wylie  V.  Mandey,  132  P.  S.  66;  s.  c.  25 
W.  N.  C.  279. 

55.  In  ejectment,  the  only  question 
being  one  of  lines,  it  was  properly  left  to 
the  jury.     Kime  v.  Polen,  8  Atlan.  783. 

56.  In  ejectment  by  a  purchaser  at 
sheriff's  sale  against  a  previous  vendee  of 
the  defendant,  the  question  of  fraud  in 
the  transfer  was  properly  left  to  the  jury. 
Close  V.  Benjamin,  9  Atlan.  61. 

57.  The  application  of  the  description 
in  a  levy  and  sheriff's  deed  to  the  land,  is 
a  question  for  the  jury.  Stroup  v.  Mc- 
Closkey,  3  Cent.  613. 

5a  An  action  of  ejectment  may  be  re- 
ferred to  arbitrators  under  the  compulsory 
arbitration  act  of  16  June  1836  (Bright- 
ly's  Purdon  125)  and  in  such  case  a  rule 
of  reference  may  be  entered  without  filing 
a  declaration;  the  praecipe  is  sufficient 
compliance  with  sec.  9  of  that  act.  Seed 
V.  Lmg,  10  C.  C.  263. 

(.d)  Evidence. 

59.  In  Allegheny  county  under  rule  90, 
the  plaintiff  having  filed  his  abstract  of 
title  it  is  properly  admissible  in  evidence. 
Hart  v.  McGrew,  11  Atlan.  617. 

60.  A  deed  describing  a  tract  but  by 
three  courses  and  distances,  and,  though 
by  a  different  tract  number,  as  containing 
the  same  number  of  acres  as  the  land  in 
dispute,  is,  in  ejectment,  if  identified  by 


witnesses  as  the  land  in  dispute,  admis- 
sible in  evidence.  Van  Home  v.  Clark, 
126  P.  S.  411. 

61.  In  ejectment  by  a  husband  for  his 
deceased  wife's  real  estate,  his  election  to 
take  it  as  tenant  by  the  curtesy  is  evi- 
dence pertinent  to  the  issue.  Logan  v. 
Quigley,  11  Atlan.  92. 

62.  In  ejectment  by  a  vendor  against 
a  vendee,  after  the  execution  and  de- 
livery of  the  deed,  parol  evidence  that 
the  original  contract  which  led  to  the 
deed  was  a  gaming  contract  of  insurance 
is  admissible.  Smith  v.  Steffy,  6  Lano. 
169. 

63.  The  plaintiff  in  ejectment  cannot 
avoid  his  own  deed  to  the  defendant  by 
showing  that  it  was  executed  in  pursu- 
ance of  a  lottery  and  therefore  invalid. 
Jllebach  v.  Hunsicker,  132  P.  S.  349. 

64.  If  the  defendant  set  up  an  equi- 
table title  he  must  show  not  only  its  valid- 
ity but  that  the  plaintiff  acquired  title 
with  notice  that  his,  the  defendant's 
equitable  title,  was  outstanding.  Allor^ 
bach  V.  Wood,  3  Cent.  533. 

65.  In  ejectment  against  husband  and 
wife  for  land  sold  as  the  property  of  the 
husband  at  sheriff's  sale  and  purchased 
by  the  plaintiff,  the  laboring  oar  is  on 
her  to  show  that  the  property  Mfaa  bought 
with  her  own  means.  Steckman  v.  ScheO, 
130  P.  S.  1. 

66.  In  ejectment  by  a  sheriff's  vendee 
if  the  plaintiff  put  in  evidence  a  deed  by 
the  defendant  in  the  execution  to  her 
daughter  executed  and  recorded  two 
years  before  the  judgment  was  entered, 
the  burden  is  on  him  to  show  that  the 
conveyance  was  made  to  hinder,  delay  or 
defraud  the  judgment  creditor;  other- 
wise he  was  properly  nonsuited.  Broum 
V.  McCormick,  136  P.  S.  434. 

67.  In  ejectment  by  the  grantee  of  a 
purchaser  at  sheriffs  sale  under  a  mort- 
gage against  the  mortgagor  and  his  wife 
in  possession,  it  is  no  defence  that  the 
property  was  deeded  to  the  husband  by 
mistake,  that  he  mortgaged  it  without 
his  wife's  knowledge  and  that  the  pur- 
chaser at  sheriff 's  sale  had  agreed  to  con- 
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vey  the  premises  to  the  wife.  <yNeil  v. 
Sholes,  16  Atlan.  89.  See  s.  c.  3  C.  C. 
172. 

6a  Where  the  plaintiff  in  ejectment 
was  the  purchaser  at  sheriff's  sale  imder 
a  judgment  against  defendant's  father, 
and  the  defendant  claimed  under  a  deed 
from  her  father  made  prior  to  the  entry 
of  the  judgment,  the  defendant  was 
competent  to  show,  notwithstanding  her 
father's  death,  that  the  real  consideration 
of  the  deed  (expressed  therein  as  nominal) 
was  her  personal  services  rendered  under 
an  express  contract.  Van  Home  v.  Clark, 
126  P.  S.  411. 

69.  Where  the  insanity  of  a  grantor, 
as  found  by  an  inquest,  antedated  his 
deed,  it  was  competent  for  the  grantees, 
in  ejectment  against  them,  to  prove  his 
declarations  fifteen  months  before,  that 
he  intended  to  execute  the  deed  to  them. 
Rice  V.  Bice,  127  P.  S.  181. 

70.  Sufficiency  of  the  evidence  of  ad- 
verse possession  by  the  plaintiff  in  eject- 

^  ment  for  twenty-one  years  to  entitle  the 
case  to  go  to  the  jury,  though  the  defend- 
ant's paper  title  be  the  better.  Thmnaon 
V.  Philadelphia  &  Beading  Coal  and  Iron 
Co.,  133  P.  S.  46. 

71.  In  an  action  of  ejectment,  where 
the  sole  defence  is,  that  the  prior  convey- 
ance from  the  common  grantor  to  the 
plaintiff  erroneously  included  the  land 
in  dispute,  by  the  mutual  mistake  of  the 
parties  to  it,  such  mistake  must  be  estab- 
lished by  proofs  which  would  justify  a 
chancellor  in  reforming  the  deed;  evi- 
dence is  inadmissible  of  the  undisclosed 
intentions  and  opinions  of  the  parties  to 
the  plaintiff's  deed.  Breneiaer  v.  Davis, 
141  P.  S.  86. 

72.  Where  the  plaintiff  in  ejectment 
showed  title  to  a  tract,  which  included  the 
land  in  dispute,  and  the  defendant  put  in 
evidence  a  deed  to  himself  from  plain- 
tiff's ancestor,  and  the  bearing  of  a  certain 
line  with  a  statement  that  it  was  at  right 
angles  with  another  line  were  inconsist- 
ent, and  there  were  other  circumstances 
showing  tiiat  the  bearing  was  a  mistake ; 
it  was  held,  that  the  burden  of  proof  was 


on  the  defendant  to  show  that  the  dis- 
puted land  waa  enclosed  in  the  disputed 
line.    He7iry  v.  Huff,  143  P.  S.  548. 

73.  Color  of  title  in  defendants  may  be 
shown  by  the  will  of  a  former  owner, 
though  no  title  be  shown  in  the  testator. 
Holloway  v.  Jones,  143  P.  S.  664. 

74.  Where  the  testimony  of  the  plain- 
tiff himself  showed  that  he  held  the  land 
under  a  sale  for  taxes  as  seated  land, 
when  in  point  of  fact  it  was  unseated,  it 
was  not  error  to  instruct  the  jury  that  he 
had  not  shown  such  title  as  gave  him  a 
right  to  a  verdict.  HoUoway  v.  Jones, 
143  P.  S.  664. 

75.  In  ejectment,  where  the  defendant 
claims  title  under  a  deed  in  which  the 
grantors  are  described  as  man  and  wife, 
evidence  is  admissible  that  the  grantors 
were  married;  and  this,  although  it 
appears  that  the  woman  was  married 
eighteen  years  before  to  another  man, 
and  there  is  no  evidence  either  of  the 
death  or  divorce  of  the  first  husband. 
Mowe  V.  MiUer,  147  P.  S.  378. 

76.  In  an  action  of  ejectment  by  a 
married  woman  claiming  title  against  her 
husband's  creditors,  where  the  plaintiff 
shows  that  she  purchased  the  property 
with  her  own  money,  she  is  entitled  to 
recover;  otherwise,  if  the  title  was  put 
in  her  name  to  cheat  and  defraud  her 
husband's  creditors.  Ddaney  v.  MuUigan, 
148  P.  S.  167. 

77.  The  records  and  proceedings  for 
specific  performance  under  and  by  virtue 
of  which  defendants  acquired  title  are 
admissible  in  evidence  in  ejectment,  and 
parol  evidence  is  not  admissible  to  con- 
tradict the  record  in  order  to  show  that 
one  of  the  plaintiffs  had  no  guardian. 
Cochran  v.  Sanderson,  151  P.  S.  591. 

78.  Where  an  ejectment  is  brought 
against  an  intruder,  and  the  plaintiff  re- 
lies upon  possession  alone,  he  must  show 
an  actual  possession,  evidenced  by  acts 
indicating  permanency  of  occupation. 
Akin  V.  Byrd,  163  P.  S.  23. 

79.  Where  the  plaintiff  in  ejectment 
claims  aa  a  devisee  under  her  husband's 
will,  it  is  not  necessary  for  her  to  prove 
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either  acceptance  or  election  to  take 
under  the  vrill;  the  presumption  is  that 
every  derisee  has  accepted  the  bounty  of 
his  or  her  devisor.  Darlington  v.  Dar- 
lington, 160  P.  S.  65. 

80.  Where  purchasers  at  a  sheriff's 
sale  under  a  judgment  against  a  husband, 
bring  ejectment  and  the  husband  is  the 
defendant  and  claiming  possession  under 
a  title  which  he  alleges  to  be  that  of  his 
wife,  evidence  is  admissible  of  acts  and 
declarations  of  the  husband  against  inter- 
est although  not  made  in  the  presence  of 
his  wife ;  and  in  such  a  case  the  plaintiff 
may  also  show  that  the  property  was 
assessed  in  the  name  of  the  husband. 
Maier  V.  Baker,  160  P.  S.  172. 

81.  Assessment  books  and  tax  receipts 
cannot  prove  title  in  ejectment,  but  they 
are  some  evidence  of  claim  and  are  more 
or  less  ef&cient  as  a  basis  of  inference. 
Irwin  V.  Patchen,  164  P.  S.  51. 

82.  A  recital  in  the  deed  in  the  line  of 
title,  under  which  both  parties  claim  in 
an  ejectment,  that  the  grantor  was  seised 
of  the  title,  is  sufficient  to  warrant  a 
finding  that  title  was  out  of  the  common- 
wealth. McOrew  v.  Harmon,  164  P.  S. 
116. 

83.  In  an  action  of  ejectment  against  a 
husband  and  wife,  where  the  defendants 
offered  in  evidence  a  deed  to  the  husband 
by  name  « and  wife  " ;  it  was  held,  to  be 
unnecessary  for  the  defendants  to  prove 
the  identity  of  the  defendant's  wife  with 
the  wife  mentioned  in  the  deed.  King  v. 
Davis,  13  C.  C.  657. 

84.  In  an  action  of  ejectment,  the 
plaintiff  must  recover  on  the  strength  of 
his  own  title,  and  the  burden  is  upon  him 
to  show  that  a  division  fence,  erected  by 
him  and  the  defendant,  is  not  on  the  true 
line.     Wiggins  v.  J^unt,  6  Kulp  376. 

85.  Upon  the  trial  of  a  second  eject- 
ment between  the  same  parties  on  the 
same  title,  the  record  of  the  judgment  in 
the  former  ejectment  is  not  receivable  as 
a  conclusive  adjudication  of  the  matters 
in  dispute.  Lash  v.  8payd,  141  P.  S. 
360. 

86.  Where  the  plaintiff  in  ejectment 


sets  up  a  record  title  and  the  defendant 
offers  evidence  tending  to  show  that  the 
plaintiff  and  his  brother,  who  was  defend- 
ant's predecessor  in  title,  divided  the 
land  by  a  parol  partition,  in  pursuance  of 
which  the  plaintiff's  brother  entered  into 
possession  and  such  testimony  is  contra- 
dicted on  the  part  of  the  plaintiff,  the 
case  is  for  the  jury.  McKnight  v.  BeJi, 
168  P.  S.  60. 

(«)  Of  the  verdict. 

87.  In  an  action  to  recover  the  whole 
of  a  tract  of  land,  recovery  may  be  had 
for  an  imdivided  part  thereof.  Bachop 
V.  Critchlmv,  142  P.  S.  618. 

88.  In  an  action  of  ejectment  against  a 
husband  and  wife  brought  by  a  creditor 
of  the  husband  to  try  the  title  to  land 
held  in  the  name  of  the  wife,  a  verdict 
may  be  entered  in  favor  of  the  plaintiff 
for  an  undivided  portion  of  the  land,  in 
proportion  to  the  amount  of  the  purchase 
money  that  the  jury  find  was  paid  by  the 
husband.    PhiUips  v.  Hanby,  5  Del.  102. 

89.  A  verdict  for  defendant  in  eject- 
ment will  not  be  set  aside  unless  it 
appear  that  it  was  wrong  beyond  all  rea- 
sonable doubt.  Ziegler  v.  Harlow,  6  Kulp 
473. 

90.  In  ejectment  by  a  vendor  to  en- 
force the  specific  performance  of  a  con- 
tract for  the  sale  of  land,  the  plaintiff  is 
entitled  to  a  conditional  verdict  unless  he 
has  received  his  pay  or  is  estopped  from 
enforcing  payment.  Hunter  v.  Thompson, 
6  Cent.  247. 

91.  Where  a  defendant's  wife,  having 
an  equitable  interest  in  the  land,  was  in- 
duced to  confide  in  the  verbal  promises 
of  a  creditor  of  her  husband  that  he  would 
purchase  for  her  benefit  at  a  sheriff's  sale, 
and,  in  pursuance  of  this,  allowed  him  to 
become  the  holder  of  the  legal  title,  a 
subsequent  denial  by  the  latter  was  such 
a  fraud  as  would  convert  him  into  a  trus- 
tee ex  maleficio.  In  ejectment,  by  the 
purchaser,  however,  the  court  wiU  direct 
a  verdict  for  the  plaintiff,  to  be  vacated, 
and  judgment  for  the  defendant,  on  the 
payment  of   the  indebtedness  due   the 
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plaintiff  in  specified  instalments.  Cow- 
perthwaite  v.  First  National  Bank,  2  Cent. 
796.    See  s.  c.  102  P.  S.  397. 

92.  In  ejectment  by  an  alleged  mort- 
gagor to  establisli  a  deed  to  be  but  a 
mortgage,  a  conditional  verdict  will  not 
be  ordered,  where  there  is  no  allegation 
of  payment  or  tender  and  but  scanty 
evidence  about  the  whole  transaction. 
Levick  v.  Sensing,  1  Mona.  592 ;  s.  c.  17 
Atlan.  10 ;  Hunger  v.  Casey,  1  Mona.  688; 
8.  0.  17  Atlan.  36. 

93.  A  vendee  cannot  maintain  eject- 
ment against  a  vendor  without  proof  of  a 
previous  tender  of  the  purchase  money, 
which  must  be  maintained  by  producing 
the  money  in  court;  without  such  ten- 
der he  is  not  entitled  to  a  conditional 
verdict.  Randall  v.  Mvlley,  1  Lack.  Jur. 
211. 

94.  If  judgment  be  entered  in  favor  of 
plaintiff  to  be  released  on  payment  of  a 
sum  certain  within  a  specified  time,  time 
is  of  the  essence  of  the  contract,  and  if 
payment  be  not  so  made,  the  judgment 
becomes  absolute  and  indefeasible.  The 
plaintiff's  counsel  has  no  power  to  extend 
the  time  nor  can  the  court  interfere. 
Beatty  v.  Hamilton,  127  P.  S.  71. 

95.  The  question  whether  a  verdict 
in  ejectment  should  have  been  condi- 
tional, providing  for  repayment  of  the 
purchase  money,  cannot  first  be  raised 
in  the  supreme  court  Bennett  v.  Hay- 
den,  146  P.  S.  586. 

96.  A  court  of  law  has  no  jurisdiction 
in  an  equitable  ejectment  to  compel  the 
defendant  to  satisfy  a  mortgage  for  which 
he  has  received  credit  in  the  conditional 
verdict ;  the  only  remedy  is  by  a  bill  in 
equity.  Oerman- American  Title  &  Trust 
Co.  V.  ShaMcross,  147  P.  S.  485. 

97.  Where  a  vendor  of  land  brought 
on  equitable  ejectment  which  resulted 
in  a  conditional  verdict  which  was  com- 
plied with  by  the  defendant  and  a  deed 
made  to  him;  it  was  held,  that  the  ac- 
ceptance by  the  parties  of  the  verdict 
and  deed  was  a  final  settlement  between 
them,  and  that  thereafter  all  the  ven- 
dee's rights  and    privileges,  under  the 
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original    article   of    agreement,    ceased. 
Bascon  v.  Cann<m,  158  P.  S.  226. 

9a  A  bill  in  equity  is  a  proper  pro- 
ceeding on  the  part  of  a  defendant  in 
an  eqviitable  ejectment  to  compel  the 
specific  performance  by  plaintiff  of  a 
condition  of  the  verdict  requiring  a  con- 
veyance of  the  legal  title.  Biel  v,  Oan- 
non,  161  P.  S.  289. 

ig)  Of  the  Judgment. 

99.  A  judgment  for  want  of  an  appear- 
ance at  or  after  the  second  term,  is  valid 
in  ejectment.  But  the  court  will  open  it 
upon  proof  that  the  defendant  was  igno- 
rant of  the  existence  of  the  suit.  Patter- 
son V.  Mohan,  6  Kulp  366. 

100.  A  judgment  in  ejectment  entered 
{^;ainst  a  tenant  on  a  warrant  of  attorney 
for  breach  of  a  condition  of  the  lease, 
will  be  stricken  off,  if  the  defendant  has 
had  no  opportunity  to  be  heard  on  the 
question  of  breach.  Secor  v.  Shippey,  7 
C.  C.  666. 

101.  In  an  action  of  ejectment,  a  find- 
ing by  a  referee,  that  one  of  the  defend- 
ants was  not  in  the  actual  possession 
or  occupancy  of  any  building  upon  the 
premises,  and  that  he  has  no  interest 
of  any  kind  in  the  goods  or  any  part 
of  them  at  any  time  contained  in  any  of 
the  buildings,  justifies  a  judgment  in 
favor  of  such  defendant.  Lowenstein  v. 
Ecker,  166  P.  S.  304. 

102.  In  an  action  of  ejectment  to  en- 
force a  resulting  trust,  the  judge  is  a 
chancellor  upon  the  question  of  the  ex- 
istence of  the  trust,  and  if,  in  his  judg- 
ment, the  evidence  is  insufficient  to 
sustain  a  verdict,  the  case  should  be 
taken  from  the  jury.  Oilchrist  v.  Brovm, 
166  P.  S.  275. 

103.  Where  defendants  in  ejectment 
appeared  in  propria  persona  and  filed 
a  plea,  but  failed  to  serve  a  copy  on 
the  plaintiff,  whereupon  judgment  was 
taken  against  them  and  execution  issued 
and  duly  executed,  the  court  refused  to 
open  the  judgment  and  let  the  defend- 
ant into  a  defence,  where  the  application 
was  made  several  months  afterwards  and 

79 


Digitized  by 


Google 


6759 


EJECTMENT,   VIII.-IX. 


6760 


no  good  excuse  or  meritorioas  defence  was 
shown.  Letchworth  v.  Bunting,  12  C.  C.  687. 

(A)   Costs. 

104.  Where  the  defendants  served  are 
proved  to  have  been  in  possession  when 
the  writ  was  served,  the  right  of  the 
plaintiff  is  undoubted  to  proceed  against 
them  for  costs,  even  though  they  claim 
no  title  and  this  right  cannot  be  defeated 
by  the  heirs  of  one  of  the  defendants 
disclaiming  after  substitution.  Dull  v. 
Ulshafer,  140  P.  S.  637. 

105.  Where  one  plaintiff  in  ejectment 
was  nonsuited  and  the  other  obtained  a 
verdict  against  the  defendant,  a  success- 
ful plaintiff  was  awarded  judgment  with 
costs,  and  the  defendant  was  awarded 
costs  against  the  plaintiff  who  was  non- 
suited. Foust  V.  Northern  Central  By. 
Co.,  6  York  36. 

See  Costs. 

(<)  Execation. 

106.  Under  a  writ  of  habere  facias  the 
sheriff  cannot  put  out  of  possession  per- 
sons not  holding  under  the  defendant; 
and  this,  although  they  came  into  pos- 
session after  the  issuing  of  the  writ 
of  ejectment.  Where  a  tenant  holds 
under  the  defendant  the  sheriff  can  put 
him  out,  but  his  return  should  show  that 
essential  fact.  KreppsY.  Mitchell,  166  P.  S. 
320.    See  KeUy  v.  Northrop,  169  P.  S.  637. 

107.  The  sheriffs  return  to  a  writ 
of  habere  facias,  showing  that  the  defend- 
ant had  been  placed  in  possession  of  the 
premises  by  the  sheriff,  and  the  sheriff's 
return  to  the  writ  in  the  case  being  tried, 
axe  prima  facie  evidence  of  the  plaintiff's 
possession  of  the  land  in  dispute,  and 
without  evidence  of  ouster,  they  are 
conclusive  evidence  of  such  possession. 
Saupt  V.  Haupt,  167  P.  S.  469. 

loa  The  sheriff  will  be  ordered  to 
execute  a  writ  of  habere  facias,  although 
a  third  person  intervenes  and  avers  that 
the  defendant  is  not  in  possession,  and 
that  the  claimant  has  been  in  possession 
in  her  own  right  prior  to  the  execution 
of  the  lease  between  the  plaintiff  and 


defendant  and  that  she,  the  claimant, 
did  not  claim,  under  the  defendant  or 
under  any  one  claiming  by  or  under  him. 
Kelly  V.  Northrop,  159  P.  S.  537. 

IX.  Mesne  profits. 

109.  For  the  recovery  of  rents  and 
profits  of  land  retained  by  the  defendant 
in  possession,  after  a  judgment,  for  plain- 
tiff in  ejectment,  pending  a  writ  of  error 
resulting  in  affirmance,  the  act  of  11 
June  1879  (Brightly's  Purdon  716) 
affords  a  sufficient  remedy.  An  action 
for  the  same  does  not  lie  upon  the  recogni- 
zance in  error.  The  statute  16  and  17 
Charles  II.,  ch.  8,  is  not  in  force  in  Penn- 
sylvania. Johnson  V.  Hessd,  134  P.  S. 
316;  s.  c.  26  W.  N.  C.  20. 

110.  After  the  death  of  the  plaintiff 
his  administrator  may  proceed  and  give 
notice  of  a  claim  for  mesne  profits.  Hart 
V.  McOrew,  11  Atlan.  617. 

111.  In  ejectment  to  compel  the  re- 
moval of  the  mouth  of  a  sewer  from 
plaintiffs  wharf-lot  not  bulkheaded,  evi- 
dence is  not  admissible  on  the  question 
of  mesne  profits,  of  the  rental  value  of 
the  lot  if  it  had  been  bulkheaded.  Harris 
V.  PhOaddphia,  16  Atlan.  740. 

112.  In  trespass  for  mesne  profits  the 
plaintiff  may  recover  damages  beyond  the 
teste  of  the  writ  of  ejectment.  Bush  v. 
Gamble,  127  P.  S.  43. 

113.  In  an  action  for  mesne  profits  the 
return  of  the  summons  in  the  preceding 
ejectment,  in  which  the  plaintiff  had  judg- 
ment for  the  land,  was  held  to  be  conclu- 
sive evidence  of  the  possession  of  all  the 
defendants  at  the  time  of  service,  and 
presumptive  evidence  of  their  continuance 
in  possession  until  overcome  by  evidence 
to  the  contrary.  Thornton  v.  Britton,  144 
P.  S.  126. 

114.  Where  a  lessee  of  a  tenant  in 
common  is  lawfully  in  possession  of  the 
whole  tract,  an  entry  by  the  other  tenant 
in  common,  coupled  with  an  unlawful 
taking  of  a  portion  of  the  crop,  becomes  a 
trespass  ab  initio;  the  remedy  of  the  ex- 
cluded tenant  in  common  is  an  action 
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i^;ainst  the  co-tenant,  or,  if  lie  repudiates 
the  lease  he  may  sue  the  lessee  for  mesne 
profits  or  for  use  and  occupation.  Baker 
V.  Lewis,  150  P.  S.  251. 

lis.  In  an  action  for  mesne  profits, 
where  the  plaintiff  has  previously  re- 
covered in  ejectment,  the  judgment  in 
ejectment  is  conclusive  of  the  plaintiff's 
right  to  the  possession  of  the  premises, 
and  to  recover  the  mesne  profits  as  against 
the  defendant  in  the  ejectment.  SJuieffer 
V.  Eichert,  10  C.  C.  360. 

X.  Rule  to  bring  ejectment. 

116.  A  defendant  who  loses  in  the  first 
action  of  ejectment,  but  who  continues  to 
retain  possession,  is  not  entitled  under 
the  act  of  21  May  1881  (Brightly's  Pur- 
don  713)  to  an  order  on  the  plaintiff  to 
commence  a  second  action.  Demre  v. 
Laufer,  2  Northam.  36. 

117.  Where  one  judgment  is  entered 
for  defendant,  a  rule  on  the  plaintiffs 
under  the  act  21  May  1881  (Brightly's 
Purdon  713),  to  bring  a  second  action, 
should  be  entered  to  the  record  of  the 
first  action  and  for  the  same  interest  or 
title  as  therein  determined;  where  the 
proceeding  on  the  rule  was  entered  as  a 
new  proceeding  and  for  a  different  inter- 
est or  title ;  it  was  hdd,  that  it  was  de- 
fective and  could  not  be  sustained.  Mor 
pel's  Petition,  14  C.  C.  336.  See  Mapel  v. 
GcUlatin,  14  C.  C.  421. 

ua  Under  the  act  8  March  1889  (since 
amended  by  the  act  25  May  1893,  Bright- 
ly's Purdon  716),  permitting  persons  in 
possession  to  obtain  rule  on  a  party  not 
in  possession  to  bring  action,  and  author- 
izing judgment  upon  a  failure  to  appear 
and  show  cause  within  six  months  after 
service  of  the  rule ;  it  was  held,  that  to 
bring  the  plaintiff  within  the  act,  it  is 
necessary  that  the  court  shall  be  satisfied 
that  he  is  in  possession  and  that  the  de- 
fendant claims  title  to  the  land ;  it  was 
further  field,  that  the  court  would  not 
refuse  to  consider  a  supplemental  answer 
because  it  had  not  been  filed  within  six 
months  from  the  service  of  the  rule. 
Huntzinger  v.  Hdfenstein,  10  C.  C.  676. 


119.  The  act  29  March  1824,  sec.  4 
(Brightly's  Purdon  711),  providing  for 
ejectment  for  land  on  which  no  person 
resides,  and  which  has  been  sold  for  taxes, 
is  still  in  force,  and  an  action  brought 
after  five  years  from  the  sale  of  the  same 
for  taxes  is  barred  by  the  act  3  April 
1804,  sec.  3  (Brightly's  Purdon  2060). 
The  act  8  March  1889  (amended  by  the 
act  25  May  1893,  Brightly's  Purdon  716), 
providing  that  persons  in  possession  may 
obtain  a  rule  on  parties  not  in  possession, 
but  claiming  title  to  bring  ejectment,  does 
not  repeal  or  supplant  the  established 
system  for  the  recovery  of  unseated  lands 
sold  for  taxes  and  has  no  application 
thereto.    JMl  v.  AMs,  14  C.  C.  360. 


ELECTION. 

See  Cbimutai,  Law,    XVI.:    Husband 
AND  Wife,  IX.:  Insubanck. 

I.  Bight  of  election. 
II.  Evidence  of  election. 

III.  When  a  party  may  be  put  to  an 

election. 

IV.  When  an  election  may  be  retracted. 
V.  Effect  of  an  election. 

I.  Right  of  election. 

1.  A  surviving  husband  may  elect  to 
take  his  wife's  real  estate,  as  tenant  by 
the  curtesy,  against  her  will.  Such  elec- 
tion is  not  prohibited  by  the  act  of  3  Jime 
1887.  Teade^s  Estate,  132  P.  S.  633; 
affirming  s.  c.  6  C.  C.  553;  Kneedler  v. 
Leaver,  Ibid.  656. 

2.  In  ejectment  by  a  husband  for  his 
deceased  wife's  real  estate,  his  election 
to  take  it  as  tenant  by  the  curtesy  is  evi- 
dence pertinent  to  the  issue.  Logan  v. 
Quigley,  11  Atlan.  92. 

3.  A  widow  who,  for  thirty  years  pre- 
ceding the  death  of  the  testator,  did  not 
assert  herself  to  be  his  wife,  but  had  mar- 
ried another  man,  will  not  be  permitted 
to  elect  to  take  against  his  will.  Rich- 
ardson's Estate,  132  P.  S.  292;  affirming 
s.  c.  6  C.  C.  653;  s.  c.  46  L.  L  139, 148. 
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4.  The  right  of  a  widow  to  elect  to 
take  against  her  husband's  will  does  not 
depend  on  the  quantum  of  benefits  she 
receives  or  renounces  under  it.  Cunning- 
ham's Estate,  137  P.  S.  621 ;  s.  c.  38  P. 
L.  J.  129. 

5.  Where  an  intended  wife  executed 
an  antenuptial  contract  by  which  she  re- 
leased her  future  interest  in  her  intended 
husband's  estate,  it  was  Jield,  that  it  was 
conclusive  as  to  her  rights ;  a  promise  by 
the  husband,  afterwards  violated,  to  pre- 
serve unrevoked  a  codicil  to  his  will  giv- 
ing her  the  one-third  of  all  his  estate  was 
without  svifficient  consideration  to  oper- 
ate as  a  revocation  of  the  settlement. 
Keder's  Estate,  143  P.  S.  386.  Reversing 
8.  c.  7  C.  C.  598. 

6.  A  widow  has  a  right  to  claim  her 
exemption,  although  her  husband  has  di- 
rected that  the  legacy  bequeathed  to  her 
shall  be  in  lieu  of  dower  and  exemption 
and  she  has  elected  to  take  under  the 
will.    Peebles's  Estate,  167  P.  S.  605. 

7.  Where  a  testatrix  had  no  estate  in 
land  which  she  assumed  to  devise  which 
it  was  possible  for  her  to  pass  by  any 
devise  she  could  make,  and  her  estate 
absolutely  ceased  with  her  life;  it  was 
field,  that  no  title  by  election  could  be 
acquired  under  her  will  against  an  inter- 
vening purchaser  without  notice.  Mans- 
field Coal  &  Coke  Co.  v.  Boice,  165  P.  S.  27. 

8.  Where  a  contract  of  bailment  pro- 
vided for  the  lease  of  a  machine  at  a 
certain  hire  payable  in  instalments,  the 
lessor  to  retain  title  until  the  last  in- 
stalment was  paid,  and  the  contract  was 
accompanied  by  a  bond  and  warrant  to 
confess  judgment;  it  was  held,  that  the 
lessor  might,  upon  default,  either  rescind 
the  contract  and  take  possession  of  the 
machine,  or  enter  judgment  upon  the 
bond,  but  having  elected  to  resume  pos- 
session he  could  not  afterwards  enter 
judgment  Seanor  v.  McLaughlin,  166  P. 
S.  150. 

9.  Where  a  woman  married  again  four 
years  after  being  deserted  by  her  husband 
but  under  a  reasonable  supposition  that 
he  was  dead ;  it  was  hdd,  that  she  was  not 


thereby  estopped,  upon  discovering  that 
her  second  marriage  was  prior  to  the 
death  of  her  first  husband,  from  elect- 
ing, as  his  widow,  to  take  against  the 
will  of  her  first  husband.  Johnson's  Es- 
tate, 10  C.  C.  461. 

10.  Where  the  holder  of  an  option 
elects  to  accept  its  conditions,  he  must 
give  notice  to  the  other  party,  and  the 
accepted  offer  thereupon  becomes  a  valid 
and  binding  contract,  but  if  an  accept- 
ance be  not  made  within  the  time 
fixed,  the  other  party  is  no  longer  bound 
by  his  offer  and  the  option  is  at  an  end. 
McMillan  v.  Philadelphia  Company,  159 
P.  S.  142.  See  Cochran  v.  Pew,  159  P.  S. 
184. 

U.  Where  a  person  holds  two  incom- 
patible offices,  he  has  the  right  to  elect 
which  he  will  retain,  and  if  he  so  elect, 
the  court,  in  quo  warranto  proceedings, 
will  enter  judgment  of  ouster  in  ac- 
cordance with  the  election ;  the  judgment 
will  be  entered  in  accordance  with  the 
petition  of  the  relator.  Comm'th  v. 
Haesder,  161  P.  S.  92. 

n.  Evidence  of  election. 

12.  A  written  consent  to  his  wife's  will, 
signed  by  a  husband  before  he  knew  its 
contents,  is  not  an  acceptance  imder  it. 
McDonald's  Estate,  37  P.  L.  J.  275. 

13.  After  a  husband  has  taken  out 
letters  of  administration  cum  testamento 
anneoeo  upon  his  wife's  will,  acted  as 
administrator  for  two  years  and  filed  his 
account,  it  is  too  late  for  him  to  elect  to 
take  against  it.  ScholPs  Appeal,  1  Mona. 
672;  8,  0. 17  Atlan.  206. 

14.  A  widow  dying  shortly  after  her 
husband,  the  testator,  and  having  made 
no  election,  the  presumption  is  she  takes 
under  the  will.  Jaxkson's  Appeal,  126 
P.  S.  106. 

15.  It  is  unimportant  that  the  filing 
by  a  widow  of  a  formal  paper  electing 
to  take  against  her  husband's  will,  was 
under  the  stress  of  an  order  from  the 
court.  Cunningham's  Estate,  137  P.  S. 
621;  s.  c.  38  P.  L.  J.  129. 
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16.  The  election  of  a  widow  to  take 
Tinder  her  husband's  will  must  be  proved 
by  unequivocal  acts.  She  is  entitled  to 
be  informed  of  the  relative  value  of  the 
properties,  between  which  she  is  entitled 
to  choose.  WoodMm's  Estate,  138  P.  S. 
606;  s.  c.  27W.  K  C.  305. 

17.  A  widow  will  not  be  held  to  have 
elected  to  take  under  her  husband's  will 
in  the  absence  of  clear  and  satisfactory 
evidence,  that  she  acted  under  a  full 
knowledge  of  her  rights  and  of  the 
condition  of  her  husband's  estate.  Holt's 
Estate,  39  P.  L.  J.  394. 

la  The  assertion  by  defendant  in  an 
action  of  ejectment,  of  a  contract  for  the 
sale  of  the  land  by  plaintifTs  testator, 
the  defendant's  ancestor,  is  not  a  dis- 
claimer by  the  defendants  of  a  devise  to 
them  of  a  portion  of  the  land  by  plain- 
tiffs testator.  Broumfidd  v.  Brownfidd, 
151  P.  S.  565. 

19.  Upon  a  sale  of  machinery  "to 
perform  in  a  satisfactory  manner,"  a  non- 
return and  notice  to  the  seller  to  put  it 
in  a  satisfactory  condition,  is  an  election 
to  retain,  and  the  purchaser  is  liable  for 
the  contract  price,  less  a  proper  deduction. 
Stutz  V.  Coal  and  Coke  Co.,  131  P.  S.  267. 

20.  Where  a  lessee  in  an  oil  lease 
j^eed  to  complete  a  well  within  six 
months  or  pay  a  certain  sum  per  annuTn 
for  delay  within  three  months  after  the 
time  for  completing  the  well,  and  six  days 
after  the  expiration  of  the  nine  months 
the  lessor  leased  the  premises  to  another 
person  for  a  long  term  of  years ;  it  was 
hdd,  that  this  was  an  election  to  enforce 
a  forfeiture  and  that  thereafter  the  lease 
was  a  nullity.  Wolf  v.  Guffey,  161  P.  S. 
276. 

21.  Where  a  testator  gave  his  widow 
the  use  of  his  farm  during  her  life,  and 
provided  that  should  she  choose  to  sell 
it,  then  she  was  to  have  a  certain  amount 
of  the  proceeds  and  the  balance  was  to  go 
to  his  children,  and  it  was  further  pro- 
vided that  after  her  death  his  children 
should  sell  the  farm  and  divide  the  pro- 
ceeds; it  was  held,  that  a  transfer  by  one 
of  the  sons  of  his  interest  in  the  estate, 


stated  to  be  a  one-fourth  interest  in  cer- 
tain real  estate  therein  described,  consti- 
tuted an  election  to  take  as  realty  and 
passed  a  good  title.  Major's  Estate,  11 
C.  C.  359. 

in.  When  a  party  will  be  put  to 
an  election. 

22.  Witnesses  attending  two  suits  on 
the  same  day  must  elect  against  which 
defendant  to  have  their  costs  taxed. 
Wiggins  v.  Kelly,  7  Lane.  83. 

23.  Where  a  person,  either  by  deed  or 
will,  makes  a  gift  of  property  to  one  per- 
son and  by  the  same  instrument  gives  to 
another  person  property  belonging  to  the 
first  donee,  the  owner  of  the  property  so 
disposed  of  must  elect  whether  he  will 
hold  under  the  donative  instrument  or 
adversely  to  it ;  he  cannot  do  both.  Zimr 
merman  v.  Lebo,  151  P.  S.  346. 

24.  Where  a  testator  bequeaths  prop- 
erty to  A  of  which  the  testator  is  the 
owner  and  he  then  bequeaths  other  prop- 
erty to  B  of  which  A  is  the  owner,  A 
must  elect  either  to  take  under  the  will 
or  adversely  to  it;  he  cannot  claim  the 
legacy  and  also  his  individual  property. 
Rafferty's  Estate,  40  P.  L.  J.  188. 

25.  A  devisee  who  is  also  the  heir  at 
law  will  not  be  permitted  to  take  under 
the  will  real  estate  in  this  state,  and  at 
the  same  time  to  disaffirm  the  validity  of 
a  devise  to  other  perspns  of  real  estate  in 
the  city  of  Washington,  because  the  will 
was  not  authenticated  by  three  subscrib- 
ing witnesses  as  required  in  the  District 
of  Columbia.  Cummings's  Estate,  153  P. 
S.  397 ;  reversing  s.  c.  12  C.  C.  45. 

IV.  When  an  election  may  be  re- 
tracted. 

26.  Where  a  widow  has  been  induced 
to  make  her  election  to  take  under  her 
husband's  will,  by  an  agreement  with 
the  children  concerning  the  general  dis- 
tribution of  the  estate,  not  in  conformity 
with  the  terms  of  the  will  and  without 
the  consent  of  the  executors  and  trustees, 
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she  will  be  permitted  to  retract  her  elec- 
tion.   Maffet's  Estate,  6  Kulp  462'. 

V.  Effect  of  an  election. 

27.  If  a  wife  die  partially  intestate, 
leaving  no  children,  the  husband  elect- 
ing to  take  against  the  will,  is  entitled 
to  only  one-half  the  entire  estate.  He 
cannot  take  one-half  of  what  passes 
under  the  will,  and  the  whole  of  what 
is  undisposed  of.  Lee's  Appeal,  24  W. 
N.  C.  363;  affirming  Lee's  Estate,  22 
Ibid.  46. 

28.  If  a  husband  refuses  to  take  imder 
his  wife's  will,  his  share  should  not  con- 
tribute to  costs  not  necessarily  incurred 
in  an  ordinary  administration.  McDon- 
aM's  Estate,  37  P.  L.  J.  276. 

29.  A  testator  having  devised  to  his 
widow  one  equal  third  of  his  estate,  in 
lieu  of  dower,  she  cannot  take  her  third 
under  the  will  and  one-half  of  an  imdis- 
posed-of  surplus  against  the  will.  Jack- 
son's Appeal,  126  P.  S.  105. 

30.  A  widow  who  acquiesces  in  a  sale 
under  her  husband's  will  and  makes 
claim  to  the  proceeds,  will  be  held  to 
have  relinquished  her  dower  in  the  prop- 
erty. The  fund,  however,  will  be  treated 
as  realty  for  the  purpose  of  determining 
the  quantum  of  her  interest,  which,  she 
having  elected  against  the  will,  is  for 
life  only.  Cunningham's  Estate,  137  P. 
S.  621;  B.C.  38  P.  L.  J.  129. 

31.  As  to  the  right  of  a  widow  to  ac- 
cept the  provisions  of  her  husband's  will 
and  also  claim  dower,  see  note  to  EnAi- 
cott  V.  Endicott,  3  Atlan.  162. 

32.  A  widow  having  renounced  \mder 
her  husband's  will,  an  inquest  appraising 
her  statutory  dower  will  not  be  set  aside 
where  the  valuation  is  not  grossly  inade- 
quate.   Evan^s  Estate,  8  Lane.  17. 

33.  Where  a  widow  took  a  life  estate 
in  lieu  of  dower;  it  was  held,  that  re- 
pairs to  the  realty  which  were  ordered 
by  the  trustees  without  notice  to  the 
life  tenant  and  which  were  in  the  nat- 
ure of  betterments,  would  be  charged 
against  the  estate,  where   it   appeared 


that  the  life  tenant  was  seventy  years 
of  age  and  that  her  share  of  such  ex- 
pense, according  to  the  Carlisle  tables, 
would  be  minute.  Oriffith's  Estate,  13 
C.  C.  614;  s.  c.  32  W.  N.  C.  62. 

34.  A  widow,  who  elects  to  take  under 
her  husband's  will,  thereby  becomes  a 
purchaser  for  value  and  is  entitled  to 
preference  over  other  general  legatees. 
Wolfersberger's  Estate,  16  C.  C.  396. 

35.  Where  a  widow  of  a  decedent  filed 
her  election  to  take  under  his  will,  which 
devised  to  her  a  house  and  lot,  and  after- 
wards a  street  was  opened  taking  a  por- 
tion of  the  lot  and  viewers  assessed 
damages  to  the  widow  from  which  the 
executor  appealed,  and  the  jury  awarded 
larger  damages  to  him ;  it  was  h^ld,  that 
a  new  trial  would  be  granted  pending  a 
rule  to  strike  off  the  appeal.  Weaver  v. 
Lancaster  County,  8  Lane.  316 ;  s.  c.  4  Del. 
610.  The  appeal  was  subsequently 
stricken  off.  Weaver  v.  Lancaster  County, 
9  Lane.  133. 

36.  The  election  of  a  widow  to  take 
against  her  husband's  will  is  equivalent  to 
her  death,  as  to  definite  and  residuary 
legacies  which  by  the  will  are  payable 
on  her  death.  Ferguson's  Estate,  138 
P.  S.  208;  8.  c.  27  W.  N.  C.  63;  s.  c.  38 
P.  L.  J.  167.  Fance's  Estate,  141  P.  S. 
201. 

37.  A  widow  electing  to  take  against 
the  will  of  her  husband  cannot  use  the 
will  for  the  execution  of  certain  powers 
of  appointment  under  the  act  of  4  June 
1879  (Brightly's  Purdon  2105).  Lines  v. 
Lines,  2  Northam.  349 ;  affirmed  in  s.  c. 
142  P.  S.  149. 

38.  Where  a  husband,  who  is  also  a 
legatee,  elects  to  take  against  the  will 
of  his  wife,  his  legacy  will  be  seques- 
tered in  favor  of  a  devisee  of  realty  to 
a  sufficient  extent  to  make  good  to  the  lat- 
ter his  loss  resulting  from  the  husband's 
election.    Lyon's  Estate,  16  C.  C.  363. 

39.  Where  a  widow  elects  to  take 
against  her  husband's  will  the  court  will 
assume  jurisdiction  to  sequester  the  bene- 
fit intended  for  her,  in  order  to  compen- 
sate those  whom  her  election  disappoints. 
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Evans's  Estate,  150  P.  S.  212;  affirming 
8.  c.  8  Lane.  321. 

40.  Under  the  act  6  May  1887  (Bright- 
ly's  Purdon  305)  the  interest  of  a  non- 
resident deceased  member  of  a  joint 
stock  company  is  liable  to  the  collateral 
inheritance  tax,  where  the  real  and  per- 
sonal property  of  the  company  is  situate 
■within  this  state.  Where  the  widow 
elected  to  take  against  the  will,  and  she 
was  paid  a  certain  sum  in  full  for  all  her 
claims  against  the  estate;  it  was  held, 
that  the  full  value  of  the  testator's  inter- 
est in  the  company  was  subject  to  the 
tax.  SvuiU'a  Estate,  151  P.  S.  1 ;  revers- 
ing 8.  c.  11  C.  C.  1.  See  8.  c.  12  C.  C. 
226. 

41.  Where  the  object  of  a  testator  is 
to  secure  to  his  widow  the  payment  of  a 
certain  portion  of  the  income  of  his 
whole  estate  during  her  life,  and  he 
creates  a  trust  for  such  object,  the 
widow's  election  to  take  against  the  will 
terminates  the  trust.  Woodbum's  Estate, 
151  P.  S.  586. 

42.  Where  a  widow  elects  to  take 
against  the  will,  her  substituted  devises 
and  bequests  are  a  trust  in  her  for  the 
ben^t  of  the  disappointed  claimants  to 
the  amount  of  their  interests  therein. 
Mcintosh's  Estate,  158  P.  S.  528. 

43.  Where  a  widow  elects  to  take 
against  a  will,  she  cannot  claim  to  take 
as  personalty,  real  estate  which  is  con- 
verted by  the  terms  of  the  will.  Barber's 
Estate,  14  C.  C.  167. 

44.  Where  a  testator  left  an  estate  of 
over  twenty-five  thousand  dollars  and 
gave  his  widow  merely  an  annuity  of  one 
hundred  and  thirty-six  dollars  and  shortly 
after  his  death  the  widow  was  declared  a 
lunatic,  and  pending  proceedings  contest- 
ing the  inquisition,  the  executors  paid  one 
thousand  dollars  to  the  attorney  in  fact 
for  the  legatees,  which  was  uncondition- 
ally paid  over  by  him  for  the  widow's 
support,  and  afterwards  her  committee 
elaimed  against  the  wUl ;  it  was  held,  on 
distribution  of  the  estate,  that  equity 
required  that  the  thousand  dollars  should 
be  deducted   from  the   widow's    share. 


Hambrighes  .EJsfofe,  169  P.  S.  57 ;  affirm- 
ing 8.  c.  12  Laac.  131. 

45.  Where  a  widow  paid  her  husband's 
debts  with  money  due  from  a  beneficial 
certificate,  in  pursuance  of  instructions 
contsiined  in  his  will,  and  she  was  subse- 
quently allowed  to  take  against  the  will ; 
it  was  held,  that  she  was  entitled  to  be 
subrogated  to  the  rights  of  the  creditors 
paid  by  her.  Holt's  Estate,  39  P.  L.  J. 
394. 

46.  Where  a  testator  devised  his 
estate  to  a  trustee  to  pay  the  income 
to  his  wife  for  life,  provided  she  should 
support  and  clothe  a  certain  daughter 
and  one  A,  so  long  as  they  should  remain 
with  her  and  demean  themselves  properly, 
and  after  his  wife's  death  the  income 
was  to  be  paid  to  his  two  daughters 
and  the  said  A  and  their  survivors  during 
life,  and  at  their  death  the  estate  was 
to  vest  in  his  grandchildren,  and  the 
widow  elected  to  take  against  the  will; 
it  was  held,  that  the  income  in  the  trus- 
tee's hands  was  first  applicable  to  the 
maintenance  of  his  daughter  and  the 
said  A.  BaUantin^s  Estate,  42  P.  L.  J. 
416. 

47.  Where  there  is  a  life  estate  to  the 
widow  with  remainder  to  her  heirs,  and 
she  refuses  the  life  estate,  the  gift  to 
her  heirs  is  not  thereby  accelerated,  but 
the  residuary  legatee,  or  next  of  kin 
under  the  intestate  law,  takes  the  life 
estate  until  her  death,  then  her  heirs 
take  the  remainder.  Keys's  Estate,  36 
W.  K.  C.  231;  8.  c.  4  Dist.  Eep.  134. 
See  Keya?s  Estate,  4  Dist.  Bep.  281,  283. 

4a  Where  a  widow  who  is  also  execu- 
trix makes  no  claim  of  exemption  before 
the  auditor,  but  seeks  to  establish  her 
ownership  in  a  fund  which  it  is  claimed 
should  have  been  included  in  her  account, 
she  cannot,  after  the  auditor  has  decided 
against  her,  claim  the  fund  under  the 
exemption  law.  Countryman's  Estate, 
151  P.  S.  677. 

49.  Where  the  plaintiff  in  ejectment 
claims  as  a  devisee  under  her  husband's 
wUl,  it  is  not  necessary  for  her  to  prove 
either  acceptance   or   election   to   take 
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under  the  will ;  the  presumption  is  that 
every  devisee  has  accepted  the  bounty 
of  his  or  her  devisor.  Darlington  v.  Dar- 
lington, 160  P.  S.  66. 

50.  An  election  in  pais  to  take  under 
a  will  should  be  intelligently  made  and 
should  be  unambiguous  and  positive  in 
its  character  in  order  to  amount  to  an 
estoppel;  a  legatee  who  has  received 
his  legacy  and  afterwards  concludes  to 
contest  the  will,  may  return  the  legacy 
to  the  executors  and  then  proceed;  it 
was  doubted  whether  the  receipt  of 
money  by  a  legatee  claiming  to  be  en- 
titled to  receive  it,  and  much  more  as 
an  heir  at  law,  could  be  treated  as  an 
election  to  affirm  the  will.  Miller's  Es- 
tate, 169  P.  S.  662.  See  Miller's  Estate, 
166  P.  S.  97. 

51.  Where  a  devisee  under  a  will  elects 
to  take  and  retain  exclusive  possession 
thereunder  of  a  specific  portion  of  the 
realty,  he  is  estopped  from  denying  the 
exclusive  title  of  another  devisee  to 
another  portion  of  land  also  so  occupied 
by  him.  Martin's  Estate,  11  C.  C.  246 ; 
s.  c.  30  W.  N.  C.  461. 

52.  One  who  elects  to  accept  a  benefit 
under  a  will  is  estopped  from  setting 
up  a  claim  repugnant  to  it;  a  legatee 
who  accepts  his  legacy  cannot  claim 
realty  as  heir  at  law  on  the  ground  that 
as  to  the  latter  the  will  is  invalid.  Bar- 
ber's Estate,  14  C.  C.  167. 

53.  Where  a  testator  charged  his  sons 
with  certain  advancements  entered  in 
a  memorandum  book ;  it  was  held,  that 
upon  the  sons'  electing  to  take  under  the 
will  they  had  no  standing  to  contest 
the  correctness  of  the  amounts  charged 
against  them  in  the  testator's  book. 
ScheWs  Estate,  16  C.  C.  372. 

54.  Where  a  legatee  under  a  will  re- 
ceives the  legacy  bequeathed  to  him 
therein,  and  signs  a  release  through  mis- 
take and  without  a  full  knowledge  of 
the  contents  of  the  will,  and  such  release 
was  obtained  by  the  false  and  fraudulent 
representations  of  the  executor,  the  lega- 
tee will  not  be  estopped  thereby  from 
petitioning  the  court  for  an  issue  to  test 


the  validity  of  the  will.  Oet^s  EOate, 
3  York  60.  See  Qetx  v.  Oetz,  1  York 
137. 

55.  A  plaintiff  having,  upon  the  order 
of  the  court  below,  exercised  its  election 
as  to  which  of  three  judgments  it  would 
enter,  is  estopped  from  complaining  of 
the  order,  on  error.  Scranton  Building 
Association  v.  Ranck,  13  Atlan.  840. 

56.  Where  a  testator  bequeathed  to 
his  wife  the  income  of  one-third  of  his 
estate,  and  also  the  three  hundred  dollar 
exemption  and  the  widow  elected  to  take 
under  the  will ;  it  was  held,  that  she  was 
entitled  to  both  the  three  hundred  dollar 
exemption  allowed  under  the  act  14 
April  1861  and  the  additional  three  hun- 
dred dollars  as  bequeathed  in  the  will, 
and  that  her  interest  in  the  crops  at- 
tached immediately  upon  the  death  of 
the  testator.  Snider's  Estate,  16  C.  C. 
233. 
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XI.  Qualifications  of  electors, 
(a)   General  principles. 

(c)  Naturalization. 

(d)  Eesidence. 

(e)  Payment  of  taxes. 
XIL   Of  the  return. 

XIII.   Controverted  elections. 

(a)  Jurisdiction. 

(b)  Of  the  petition. 

(c)  Amendment. 

(d)  Bill  of  particulars. 

(e)  Hearing. 

(g)  Opening  ballot  boxes. 
(A)  Judgment, 
(i)  Costs. 
(k)  Appeal. 
XIV.  Penal  offences. 

I.  Election  laws. 

1.  The  act  of  14  February  1889 
(Brightly's  Purdon  373),  provi(Ung  for 
tiie  election  of  constables  for  three  years, 
applied  to  the  election  on  the  third  of 
February  of  the  current  month;  and 
this,  though  ten  days'  notice  could  not  be 
given  of  the  election.     Constables  Case, 

7  C.  C.  550;  s.  c.  26  W.  N.  C.  555; 
WeikeVs  Bond,  8  C.  C.  121 ;  contra,  Tal- 
Ion's  Bond,  7  C.  C.  636 ;  Hunsingefs  Case, 

8  Ibid.  173;  Constable^  Bonds,  Ibid. 
282. 

2.  The  act  of  4  May  1889  (Brightly's 
Purdon  373),  providing  for  the  election 
of  constables  in  wards  of  the  cities  of 
second  and  third  classes  is  not  in  conflict 
with  article  III.,  sec.  7,  of  the  constitu- 
tion. A  constable  is  not,  strictly,  a  town- 
ship or  ward  officer  within  the  meaning 
of  that  section,  and  his  election  is  cap- 
able of  classification.  Beading's  Con- 
stables,  8  C.  C.  101. 

3.  The  ballot  act  of  19  June  1891  does 
not  transcend  the  powers  of  the  legislar 
ture  in  dealing  with  the  subject  of  elec- 
tions ;  it  carefully  preserves  the  right  of 
each  elector  to  vote  for  whom  he  pleases 
without  any  imnecessary  inconvenience; 
it  is  not  in  violation  of  the  constitutional 
provisions  that  elections  shall  be  free  and 
equal  and  that  election  laws  shall  be  uni- 


form throughout  the  state;  its  title  is 
sufficient  and  it  applies  to  all  public 
officers  throughout  the  state.  DeWalt 
V.  Bartley,  146  P.  S.  629 ;  affirming  s.  c. 
1  Dist.  Rep.  199.  See  Ripple  v.  County 
Commissioners,  1  Dist.  Rep.  202. 

4.  The  supreme  court  has  no  original 
jurisdiction  of  a  bill  to  restrain  county 
officers  from  carrying  into  execution  the 
ballot  act  of  39  June  1891;  the  county 
would  not  be  a  proper  party  to  such  a 
bill.    De  WaU  v.  Bartley,  146  P.  S.  626. 

5.  The  ballot  act  of  19  June  1891  is 
not  special  legislation,  nor  is  it  unconsti- 
tutional for  want  of  uniformity ;  the  dif- 
ferences in  preliminary  procedure  in 
boroughs  and  townships  and  in  counties 
and  cities  are  matters  of  detail  within 
the  legislative  discretion.  Meredith  v. 
Lebanon  County,  1  Dist.  Rep.  220. 

6.  The  local  act  26  April  1846,  P.  L. 
419,  relating  to  the  coimty  of  Bradford 
and  providing  that  the  expenses  of  town- 
ship elections  shall  be  paid  by  the  town- 
ships, is  not  repealed  by  the  ballot  law  of 
19  June  1891.  Xorth  Towanda  v.  Brad- 
ford County,  2  Dist.  Rep.  617. 

7.  Upon  the  submission  of  a  munici- 
pal question  to  the  vote  of  the  people, 
such  as  an  increase  of  indebtedness,  the 
act  10  June  1893,  sec.  14  (Brightly's  Pur- 
don 740),  does  not  apply ;  that  act  is  si- 
lent upon  the  question  of  such  elections 
which  ajte  still  regulated  by  the  acts  20 
April  1874  and  9  June  1891.  Evans  v. 
WillistovM,  168  P.  S.  678 ;  s.  c.  36  W.  N.  C. 
385;  afarming  s.  c.  15  C.  C.  326.  See 
Comm'th  V.  Weir,  15  C.  C.  426. 

a  The  act  8  May  1889  (Brightly's 
Purdon  2011),  providing  that  when  any 
borough  shall  be  divided  into  wards, 
there  should  be  elected  an  assessor  for 
each  of  said  wards  who  shall  perform  all 
the  duties  relating  to  elections  as  well  as 
to  the  valuation  of  property,  is  not  un- 
constitutional as  local  or  special  legisla- 
tion. Comm'th  V.  Green,  7  Kulp  161; 
8.  c.  6  Del.  342. 
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n.  Ifominatioiis  to  office. 
(o)   Certificates  of  nomination. 

9.  A  nomination  to  office  must  be  cer- 
tified by  the  president  and  secretary  of 
the  body  which  nominates ;  the  approval 
of  a  certificate  of  nomination  by  a  city 
committee  is  of  no  legal  consequence. 
Bailey's  Gerttficate,  12  C.  C.  155. 

10.  Where  a  certificate  of  nomination 
purported  on  its  face  to  be  signed  by 
the  president  and  secretary  of  the  prima- 
ries, but  the  testimony  showed  that  the 
signers  were  the  president  and  secretary 
of  a  ward  committee,  the  certificate  was 
held  to  be  invalid.  Allegheny  City  Elec- 
tion, 12  C.  C.  660. 

11.  Under  the  act  22  March  1859 
(Brightly's  Purdon  1740)  affidavits  to 
certificates  of  nomination  or  nomination 
papers  may  be  made  before  prothonota- 
ries  and  other  commissioned  clerks  of 
courts.    In  re  Affidavits,  15  C.  C.  66. 

12.  To  entitle  a  party  to  make  and  cer- 
tify nominations,  it  must  have  polled  two 
per  centum  of  the  largest  entire  vote  cast 
for  any  office,  for  its  candidate  for  that 
office.  WHkes-Barre  Township  Nomina- 
tions, 7  Kulp  529. 

13.  Where  a  certificate  of  nomination 
filed  with  the  secretary  of  the  common- 
wealth, is  regular  in  form,  and  no  objec- 
tions have  been  filed  in  the  common  pleas 
of  Dauphin  county,  the  secretary  has  no 
power  to  withhold  his  certification  upon 
the  ground  that  the  party  making  the 
nomination  did  not  at  the  preceding  elec- 
tion poll  three  per  cent  of  the  vote ;  that 
question  is  triable  only  in  the  common 
pleas  of  Dauphin  county  upon  objections 
filed.  Bobbins  v.  Harrity,  2  Dist.  Rep. 
163. 

14.  Where  a  judicial  district  is  com- 
posed of  two  counties,  a  nomination 
made  by  a  party  in  only  one  county  is 
not  a  valid  nomination,  and  the  certificate 
of  such  a  nomination  is  wholly  void.  In- 
gram's Certificate,  14  C.  C.  1 ;  Craig's  Cer- 
tificate, 14  C.  C.  3. 

15.  A  nomination  for  senator  by  a 
minority  of  conf  errees  is  invalid ;  a  nom- 


ination is  invalid  which  is  made  by  a 
party  not  constituted  according  to  the 
established  custom  governing  nominations 
in  a  district  composed  of  three  counties. 
Savage's  Nomination,  15  C.  C.  229;  s.  c. 
15  C.  C.  306. 

16.  A  certificate  of  nomination  will  be 
held  valid  where  no  fraud  was  committed 
or  intended,  although  the  party  rules  as 
to  voting  were  violated.  IJMeyfs  Certifi- 
cate, 12  C.  C.  169. 

17.  Where  a  ward  executive  committee 
is  recognized  as  legal  by  the  city  execu- 
tive committee  and  such  ward  committee 
elects  a  member  as  temporary  chairman 
of  a  legislative  convention,  the  person 
nominated  by  such  a  convention  would 
be  recognized  as  the  regular  candidate  of 
the  party.  DonaJiue's  Certificate,  12  C.  C. 
198.  Such  a  nomination  will  be  held 
valid  notwithstanding  irregularities  in  the 
manner  in  which  some  of  the  delegates 
were  elected.  Rev's  Certificate,  12  C.  C. 
200. 

la  The  act  20  May  1864  (Brightly's 
Purdon  1420),  that  in  case  of  a  vacancy 
occurring  in  either  branch  of  the  councils 
of  Philadelphia,  the  same  shall  be  filled 
at  the  next  general  election  for  the  un- 
expired term,  was  ?idd  not  to  be  repealed 
by  the  ballot  act  19  June  1891,  P.  L.  349, 
sec.  6,  and  where  a  vacancy  occurred  in 
the  select  council  twenty-one  days  before 
election  and  a  nomination  was  made  thir- 
teen days  before  election;  it  was  hdd, 
that  the  certificate  must  be  accepted  by 
the  county  commissioners  who  would  be 
compelled  by  mandamus  to  print  the 
nominee's  name  upon  the  official  ballot 
See  act  10  June  1893  (Brightly's  Purdon 
738).     Clay's  Nomination,  12  C.  C.  419. 

19.  Where  a  compai-atively  small  num- 
ber of  electors  of  a  ward  called  a  caucus 
meeting  and  decided  to  dispense  with  the 
primary  election  and  made  nominations 
and  certified  the  same  to  the  county  com- 
missioners, the  certificate  being  signed  by 
the  president  and  secretary  of  the  meet- 
ing; it  was  held,  that  the  nominaticm 
certificate  was  invalid.  Allegheny  City 
Election,  12  C.  C.  660. 
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ao.  Where  nominations  are  made  at  a 
caucus  held  under  the  rules  of  a  party, 
the  validity  of  the  nominations  cannot  be 
questioned  upon  the  ground  that  some  of 
the  electors  refused  to  be  bound  by  itz 
actions  and  held  another  caucus;  in  the 
absence  of  party  rules,  however,  where 
usage  is  set  up  as  authority  for  declaring 
the  act  of  one  caucus  valid  and  the  other 
invalid,  the  fact  that  a  considerable  num- 
ber of  electors  have  not  acquiesced  in  it 
and  that  the  usage  has  not  been  uni- 
formly followed  prevents  its  recognition 
as  equivalent  to  an  established  rule  of 
the  party.  WiUcea-Barre  Township  Nomv- 
nationa,  7  Kulp  629. 

21.  Under  the  act  10  June  1893,  sec.  5 
(Brightly's  Purdon  738),  a  certificate  of 
nomination  of  a  candidate  for  the  office 
of  associate  judge  must  be  placed  on  file 
with  the  secretary  of  the  commonwealth 
thirty-five  days  prior  to  the  election. 
Weyant's  Nomination,  13  C.  C.  661. 

22.  Where  the  certificate  of  nomination 
of  an  associate  judge  has  been  filed  with 
the  county  commissioners  instead  of  with 
the  secretary  of  the  commonwealth  as  re- 
quired by  the  act  10  June  1893,  sec.  6 
(Brightly's  Purdon  738),  the  county  com- 
missioners cannot  certify  the  nomination 
to  the  sheriff  for  publication ;  neither  the 
secretary  of  the  commonwealth  nor  the 
county  commissioners  can  cure  the  mis- 
takes made  by  parties  filing  papers  il- 
legally. CresswdTa  Nomination,  13  C.  C. 
662. 

23.  Under  the  act  10  June  1893,  sec. 
6  (Brightly's  Purdon  738),  a  certificate  of 
nomination  not  filed  with  the  secretary 
of  the  conmumwealth  at  least  twenty-one 
days  before  the  election  is  null  and  void. 
Emng'8  CeHiflcate,  13  C.  C.  638. 

24.  A  member  of  the  legislature  being 
a  state  officer,  his  certificate  of  nominar 
tion  or  his  nomination  paper  must,  under 
the  act  19  June  1891,  be  filed  with  the 
secretary  of  the  commonwealth.  Page  v. 
Lgter,  16  0.  0.  219. 

25.  During  the  year  1892,  it. was  held, 
that  the  last  day  for  filing  certificates  of 
nomination   with  the   secretary  of  the 


commonwealth  was  September  13,  and 
nomination  papers  September  20;  and 
certificates  of  nomination  with  the 
county  commissioners  September  27,  and 
nomination  papers  October  4.  Certifi- 
cates of  Nomination,  12  C.  C.  167. 

26.  Objections  to  certificates  of  nomina- 
tions of  judges,  senators  and  representa- 
tives, other  than  mere  objections  to  form, 
must  be  filed  in  the  court  of  common 
pleas  of  Dauphin  county.  DaUey's 
Case,  12  C.  C.  163;  s.  c.  31  W.  N.  C.  128. 

27.  Under  the  act  10  June  1893,  sees.  6 
and  12  (Brightly's  Purdon  738,  739),  ob- 
jections filed  five  days  after  the  filing 
of  the  amended  affidavit  to  a  certificate 
of  nomination  filed  after  the  last  day 
for  filing  the  original  certificate  are  not 
filed  within  the  required  time.  Emn^a 
Certificate,  13  C.  C.  638. 

28.  It  is  not  a  valid  objection  to  a  cer- 
tificate of  nomination,  that  the  conven- 
tion refused  to  wait  until  an  unusual 
hour  or  to  adjourn  until  the  following 
day,  to  permit  the  arrival  of  delegates 
who  had  been  detained  by  extraordinary 
floods.    Davis's  Cerlificate,  15  0.  C.  306. 

29.  Upon  objections  to  a  certificate  of 
nomination,  it  was  h^ld,  that  a  candidate 
had  power  to  substitute  one  conferree 
for  another,  but  when  he  ceases  to  be  a 
candidate,  such  power  ceases;  the  va- 
cancy caused  by  such  withdrawal  can  be 
filled  by  the  same  conference  subject  to 
such  changes  in  its  personnel  as  might 
be  legally  made.  AahcomrCritchfield 
Nomination,  16  C.  C.  415. 

30.  The  county  is  liable  to  a  constable 
for  ser^ces  rendered  in  serving  notice  of 
objections  to  certificates  of  nomination 
and  .of  the  hearing.  Early  v.  Luzerne 
County,  7  Kulp  612. 

31.  Where,  pursuant  to  notice,  all  the 
parties  appear  at  the  hearing  of  objec- 
tions to  a  certificate  of  nomination  and 
examine  and  cross-examine  the  witnesses ; 
it  will  be  held,  that  any  defect  due 
to  the  failure  to  give  notice  of  the  time 
when  the  objections  would  be  filed,  have 
been  waived.  WUkes-Barre  Towmship 
Nominations,  7  Kulp  629. 
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{b)   Nomination  papers. 

32.  A  nomination  paper  vouched  for  by 
the  affidavit  of  only  four  signers  must  be 
rejected ;  so,  a  nomination  paper  bearing 
evident  marks  of  alteration  will  be  dis- 
regarded, and  one  not  containing  the 
requisite  niunber  of  signatures  of  quali- 
fied electors,  will  be  held  to  be  invalid. 
Separate  nomination  papers  essentially 
alike  and  certified  to  by  different  sets  of 
vouchers  are  permissible.  King's  Nomi- 
nation, 12  C.  C.  161. 

33.  Objections  to  signatures  in  nomi- 
nation papers  must  state  which  of  the 
signatures  is  fraudulent.  Swing's  Certifi- 
cate,  13  C.  C.  638. 

34.  Under  the  act  10  June  1893,  sec.  6 
(Brightly's  Purdon  738),  the  failure  of 
the  signers  and  affiants  to  vouch  for  the 
signatures  of  the  signers  of  nomination 
papers  is  a  defect,  which  may  be  remedied 
under  the  direction  of  the  coxirt.  Ewing's 
Certificate,  13  C.  C.  638. 

35.  Where  the  affidavit  to  nomination 
papers  was  defective  because  two  of  the 
signers  and  affiants  were  not  qualified 
electors,  not  having  paid  a  state  or  coimty 
tax  within  two  years ;  it  was  held,  that  the 
defect  in  the  affidavit  might  be  amended. 
Butler's  Nomination  Papers,  16  C.  C.  78 ; 
8.  c.  7Kulp489;   6  Del.  111. 

36.  Under  the  act  10  June  1893,  sec.  3 
(Brightly's  Purdon  737),  requiring  nomi- 
nation papers  to  be  signed  by  at  least 
two  per  cent  of  the  largest  entire  vote  for 
any  officer  elected  at  the  last  preceding 
election;  it  was  held,  that  the  election  for 
congressman  at  large  was  an  election 
over  the  whole  state,  and  the  vote  of  any 
particular  district  for  the  office  could  not 
be  made  the  basis  of  district  nominations. 
Nomination  Papers,  15  C.  C.  228. 

37.  Amendments  to  nomination  papers 
must  be  made  by  the  persons  who  have 
signed  them.  Savages  Nomination,  15 
C.  C.  306. 

38.  Under  the  act  10  June  1893,  sec. 
4  (Brightly's  Purdon  737),  the  word 
"  Democratic "  should  not  be  used  in 
nomination  papers  filed  by  the  Citizens' 


Democratic  party.     Savage's  Nomination, 
15  C.  C.  508. 

39.  Where  the  Republican  candidate 
for  alderman,  nominated  at  a  primary 
meeting  of  electors,  filed  his  certificate  of 
nomination  and  his  unsuccessful  competi- 
tor filed  a  nomination  paper  for  the  same 
office  which  declared  him  to  be  an  "  inde- 
pendent republican  "  candidate ;  it  was 
field,  that  the  use  of  the  word  "Republi- 
can" by  the  latter  was  not  forbidden 
by  the  proviso  of  sec.  4,  act  10  June  1893 
(Brightly's  Purdon  737),  said  nomination 
paper  following  a  certificate  of  nomination 
made  at  a  primary  election ;  that  proviso 
is  confined  to  nomination  papers  which 
follow  certificates  of  nomination  made  by 
a  convention  of  delegates.  Bradkenridgtfs 
Nominatioii,  16  C.  C.  647. 

40.  Where  a  township  was  divided  into 
five  districts,  it  was  held,  that  six  confer- 
rees,  three  from  each  of  two  districts  who 
had  nominated  tickets  for  all  but  one 
district  and  also  an  entire  township  or 
school  district  ticket,  had  no  authority 
under  the  act  10  June  1893,  sec.  2  (Bright- 
ly's Purdon  737),  to  file  nomination 
papers.  Butler  Township  Nomination 
Papers,  14  C.  C.  470. 

41.  Under  the  act  10  June  1893  (Bright- 
ly's Purdon  737),  nomination  papers  for 
candidates  for  the  house  of  representar 
tives  may  be  filed  with  the  county  com- 
missioners. Prohibition  Party's  Nomina- 
tion Papers,  15  C.  C.  319. 

42.  The  validity  of  nomination  papers 
for  congressional  districts  will  not  be 
passed  upon  by  the  court  of  common  pleas 
of  Dauphin  county  when  the  objections 
are  merely  as  to  form  or  are  not  filed  in 
said  court ;  and  this,  though  the  petition 
be  filed  by  the  secretary  of  the  common- 
wealth. Jobe^s  Nomination,  12  C.  C.  263 ; 
Van  Starch's  Nomination,  12  C.  C.  263. 

m.  Election  Districts. 

43.  In  a  proceeding  to  divide  an  elec- 
tion district,  the  coxirt  may  inform  itself 
on  the  subject  either  by  the  statements  of 
the  petition,  the  depositions  of  witnesses, 
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the  testimony  of  witnesses  produced  be- 
fore the  court,  the  report  of  commission- 
ers or  by  the  report  of  a  master  or 
auditor.  New  Owden  Election  Diatrict, 
3  Dist  Eep.  375. 

ly.  Polling  Places. 

44.  A  polling  place  will  not  be  fixed  at 
a  house  where  intoxicating  liquor  is  sold 
except  in  case  of  imperious  necessity  — 
act  19  May  1887  (Brightly's  Purdon  727). 
In  re  City  PoUs,  13  C.  C.  663. 

45.  A  polling  place  cannot  arbitrarily 
be  changed  by  the  court  without  a  proper 
petition  under  the  act  18  May  1893 
(Brightly's  Purdon  726).  In  re  City 
Polla,  13  C.  C.  663. 

46.  A  voter  can  only  exercise  the  priv- 
ilege of  voting  within  the  limits  of  the 
election  district  in  which  he  resides ;  under 
the  constitution  an  election  held  outside 
of  an  election  district  is  void.  The  act 
11  June  1891,  P.  L.  296  (repealed  by 
implication  by  the  act  18  April  1893, 
Brightly's  Purdon  726),  which  enabled  a 
township  adjoining  a  city  or  borough  to 
hold  elections  in  said  city  or  borough,  was 
held  to  apply  only  to  elections  at  polling 
places  to  be  thereafter  fixed.  Smith  v. 
Bigby,  12  C.  C.  423 ;  s.  c.  2  Dist  Rep. 
311 ;  contra  Election  Instructions,  2  Dist. 
Key.  299 ;  Metzzer'a  Case,  2  Dist.  Rep.  301. 

47.  Where,  for  a  long  period  of  years, 
elections  have  been  held  in  a  particular 
house,  after  the  original  house  designated 
has  been  torn  down,  it  will  be  presumed 
that  the  change  was  made  by  lawful  au- 
thority; where  the  original  place  fixed 
was  the  village  schoolhouse,  an  election 
held  in  a  new  schoolhouse  in  a  different 
part  of  the  village  was  held  to  be  valid. 
Smith  V.  Higby,  12  C.  C.  423. 

48.  Where  a  citizen  has  once  given  his 
consent  to  the  use  of  his  property  as  a 
place  for  holding  elections,  he  must  sub- 
mit to  its  use  until  a  change  is  made  in 
accordance  with  the  law;  such  change 
can  only  be  made  by  the  people  at  a  public 
election  called  at  the  instance  of  a  fair 
proportion  of  the  voters  or  by  the  court 


upon  an  emergency  that  is  imperative. 
Under  the  act  10  Jvme  1893,  sec.  19 
(Brightly's  Purdon  742),  the  county  com- 
missioners cannot  select  a  new  polling 
place  at  their  discretion ;  it  is  only  when 
the  room  heretofore  designated  is  insuffi- 
cient to  accommodate  the  cumbrous  msr 
chinery  required  by  that  act,  that  they 
have  a  right  to  seek  another.  Morse  Sub- 
School  District  v.  Mercer,  40  P.  L.  J.  150. 

49.  Where  it  appeared  that  the  may- 
or's proclamation  fixed  the  place  of  hold- 
ing the  election  at  John  Hughes's  tin 
shop,  whereas  the  election  was  actually 
held  at  Samuel  Hare's  plumbing  shop  at 
another  place  where  two  previous  elec- 
tions had  been  held  and  where  also  the 
registry  list  had  been  posted ;  it  was  held, 
that  the  election  was  null  and  void  in  the 
absence  of  testimony  to  show  that  it  was 
impossible  to  hold  the  election  in  the 
place  designated  in  the  proclamation. 
Blaze's  Election,  40  P.  L.  J.  184. 

50.  Where  the  lessee  of  the  regular 
appointed  place  for  holding  an  election 
refused  the  use  of  his  place,  and  the  polls 
were  opened  at  a  house  about  one  hun- 
dred and  fifty  feet  distant,  and  it  did  not 
appear  that  any  one  made  any  objection 
or  that  any  voter  lost  his  vote ;  it  was 
held,  that  the  election  was  legal  and  that 
the  votes  of  the  district  wovdd  be  counted. 
Bohrkastf^s  Election,  40  P.  L.  J.  376. 

51.  Under  the  act  19  June  1891  (see 
act  10  June  1893,  sec.  19,  Brightly's  Pur- 
don 742),  it  was  held,  that  the  county 
commissioners  must  construct  a  tempo- 
rary room,  where  there  is  no  room  of  ade- 
quate size  at  the  regular  polling  place; 
they  cannot  rent  a  room  elsewhere  within 
the  district.  Egly  v.  Armstrong  County 
Commissioners,  158  P.  S.  66. 

V.  Registry  of  electors. 

52.  A  person  is  not  entitled  to  be  reg- 
istered as  a  voter  who  has  merely  occu- 
pied a  law  office  for  ten  months  prior  to 
the  election  in  the  precinct,  but  who  has 
slept  and  taken  his  meals  elsewhere. 
Leaman's  Case,  10  C.  C.  479. 
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53.  A  judge  at  chambers  has  power  to 
order  that  a  petitioner  be  assessed  and 
his  name  be  placed  on  the  registry  list, 
if,  in  his  opinion,  the  applicant  is  entitled 
to  be  so  assessed;  such  an  assessment, 
however,  will  not  confer  the  right  to  vote 
unless  it  be  done  at  least  two  months  be- 
fore the  election.  Trible's  ApplicaXimi.,  8 
Lane.  253. 

54.  A  judge  in  vacation  will  order  that 
a  voter  be  assessed  and  his  name  placed 
on  the  registry  list,  where  such  order  will 
do  any  good.  Northrup  v.  Whipple,  2 
Lack.  Jur.  104. 

55.  Where  an  assessor  on  account  of 
sickness  failed  to  make  a  revised  registry 
list  for  the  February  election,  and  the 
county  commissioners  being  unable  to 
furnish  such  list,  the  board  used  the  list 
that  was  used  at  the  previous  November 
election ;  it  was  heJd,  that  the  board  did 
the  best  thing  they  could  under  the  cir- 
cumstances, and  that  the  election  was 
legal  and  the  votes  of  the  district  would 
be  counted.  Bohrkaate's  Election,  40  P. 
L.  J.  375. 

56.  The  office  of  assistant  borough  as- 
sessor is  abolished  by  the  act  14  Febru- 
ary 1889  (Brightly's  Purdon  721).  Wood 
v.  Armstrong  County,  12  C.  C.  289. 

57.  Under  the  act  14  February  1889 
(Brightly's  Purdon  2011)  the  qualified 
voters  of  every  borough  and  township 
must  elect  an  assessor  for  three  years  to 
perform  all  the  duties  of  assessors  relat- 
ing to  elections  as  well  as  to  the  valua- 
tion of  property.  The  act  16  June  1891 
(Brightly's  Purdon  2011)  provides  that 
where  a  township  contains  more  than  one 
election  district,  each  district  shall  elect 
an  assistant  assessor  to  perform  the  duties 
of  assessor  so  far  as  they  relate  to  elec- 
tions. The  office  of  assistant  assessor  for 
land  valuation  purposes  has  been  abol- 
ished. Comm'th  v.  Comdius,  16  C.  C. 
73. 

5a  In  boroughs  divided  into  wards 
each  ward  elects  an  assessor  for  three 
years  who  performs  all  the  duties  in  his 
ward  as  to  elections  and  the  valuation 
of  property;   there  is  no  authority  for 


the  election  of  a  borough  assessor  or 
assistant  assessors.  Blackman  v.  Jlorton, 
15  C.  C.  314. 

59.  The  following  seems  to  be  a  sum- 
mary of  the  main  provisions  of  the  sev- 
eral acts  of  assembly  relating  to  assessors ; 
in  each  township,  borough  or  ward  thereof 
there  shall  be  elected  triennially  an  asses- 
sor to  serve  for  three  years ;  when  a  va- 
cancy occurs  the  county  commissioners 
shall  fill  the  vacancy  until  the  next  trien- 
nial election ;  such  assessors  shall  perform 
all  the  duties  relating  to  elections  as  well  as 
as  those  relating  to  the  valuation  of  prop- 
erty. In  all  boroughs  divided  into  more 
than  two  wards,  the  office  of  assistant  as- 
sessor is  abolished  and  the  assessors  of  the 
wards  must  jointly  perform  the  duties  of 
various  assistant  assessors  in  making  their 
triennial  assessment.  In  every  township 
or  ward  which  may  have  been  divided  into 
election  districts  there  shall  be  elected 
annually  an  assistant  assessor  in  each 
election  district,  who  shall  perform  all 
the  duties  relating  to  elections  now  re- 
quired to  be  performed  by  assessors  in 
boroughs  and  townships  having  but  one 
election  district.  The  assessors  of  such 
townships  as  have  been  divided  into  elec- 
tion districts  are  divested  of  the  duties 
of  the  office  so  far  as  they  relate  to  elec- 
tions, which  are  to  be  performed  by  the 
assistant  assessors  of  the  election  dis- 
tricts. Assessor's  Case,  9  Lane.  190.  See 
In  re  Assistant  Assessors,  1  Dist.  Bep. 
142;  8.  c.  41  P.  L.  J.  312,  313. 

60.  "Josiah  Trumpore"  was  held  to 
be  properly  registered  as  "Jess.  Trum- 
part."     CDay's  Contest,  5  Kulp  491. 

a.  For  instances  of  sufficient  and  in- 
sufficient registration  on  the  principle  of 
idem  sonans,  see  Crisick's  Election,  1  Lack. 
Jur.  265;  affirmed  in  Cusid^s  Election, 
136  P.  S.  469 ;  s.  c.  26  W.  N.  C.  426. 

VI.  Non-registered  voters. 

62.  The  10th  section  of  the  act  of  30 
January  1874  (Brightly's  Purdon  735), 
prescribing  the  manner  in  which  non- 
registered  voters  must  prove  their  qualifi- 
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cation,  is  constitutional.  Its  provisions 
are  mandatory  and  must  be  complied 
with.  Cusick'a  Election,  136  P.  S.  459; 
8.  0.  26  W.  N.  C.  425;  affirming  8.  c.  1 
Lack.  Jut.  265. 

63.  Upon  the  qualification  of  a  non- 
registered  voter,  an  affidavit  is  defective 
which  does  not  state  when  and  where  the 
voter  was  born,  and  when  and  where  the 
tax  claimed  to  be  paid  was  assessed  and 
where  and  to  whom  paid.     Ibid. 

64.  An  affidavit  merely  defective  from 
the  absence  of  the  jurat  may  be  reformed 
upon  due  proof.  But  a  number  of  affi- 
davits cannot  be  so  reformed  by  one  gen- 
eral affidavit.     Ibid. 

65.  Upon  a  contested  election  where 
the  name  of  a  proponent  voter  was  not  on 
the  registry  list,  the  vote  will  be  rejected 
unless  the  legal  affidavits  supporting  his 
right  to  vote  are  subscribed  to  and  filed ; 
BO,  a  vote  cannot  be  counted  where  it  is 
shown  that  the  proponent  had  not  paid  a 
state  or  county  tax  as  required  by  law. 
Middendorfa  Case,  4  Dist.  Rep.  78. 

66.  Under  the  act  10  June  1893  no 
person  whose  name  does  not  appear  upon 
the  ballot  and  voting  check  lists,  can  vote 
without  making  proof  of  his  right  to 
vote;  this  proof  must  be  made  when 
the  right  to  vote  is  claimed  and  cannot 
be  made  on  the  trial  of  a  contested  elec- 
tion.    WhM^B  Election,  4  Dist.  Bep.  363. 

Vn.  Election  officers. 

67.  An  election  officer  detained  by  his 
duties  beyond  the  hour  of  midnight, 
is  entitled  to  an  additional  day's  pay. 
Potter  V.  Tioga  County,  8  C.  C.  24 ;  con- 
tra, Bratton  v.  Perry  County,  6  Ibid.  62. 

6a  Election  officers  under  the  act  of 
2  July  1839  (Brightly's  Purdon  728)  are 
entitled  to  $1.50  per  day  in  conducting 
general,  special  or  local  elections.  Pot- 
ter V.  Tioga  County,  8  C.  C.  24. 

69.  The  act  of  2  July  1839  (Brightly's 
Purdon  728),  as  to  the  pay  of  election 
officers,  is  superseded  as  to  Lycoming 
county,  by  the  act  of  13  March  1873,  and 
a  return  judge  is  no  longer  entitled  un- 


der the  former  act  to  a  per  diem  compen- 
sation for  returning  the  election  papers 
to  the  prothonotary.  Bubb  v.  Lycoming 
County,  134  P.  S.  112. 

70.  A  judge  of  election  is  eligible  as 
a  candidate  for  the  office  of  township 
collector  at  the  election  at  which  he 
serves  as  judge.  McKenzi^a  Election,  13 
C.  C.  646. 

71.  Where  the  complainants  were 
elected  as  judge  and  inspectors  for  the 
ensuing  general  election,  at  a  Bepublican 
primary  election,  but  the  returns  were 
not  made  to  the  division  officers  on  the 
same  evening  as  required  by  the  party 
rules,  and  the  party  rules  also  provided 
that  a  contest  should  be  heard  and  de- 
cided on  the  second  night  after  the  elec- 
tion; it  was  held,  that  the  irregularity 
as  to  return  was  not  fatal  to  the  election, 
and  where  other  officers  were  elected 
three  months  afterward,  it  was  held,  that 
they  would  be  enjoined  by  preliminary 
injunction  from  interfering  with  the  com- 
plainants in  the  exercise  of  their  offices. 
Gray  v.  Tooma,  13  C.  C.  625. 

Vm.  Policemen  at  the  polls. 

72.  A  policeman  has  no  business  at 
the  polls  except  when  specifically  re- 
quired by  the  election  officers  to  pre- 
vent the  commission  of  offences  or  to 
preserve  the  public  peace;  and  this, 
notwithstanding  the  act  10  June  1893, 
sec.  28  (Brightly's  Purdon  748).  Beit- 
ler'a  Petition,  34  W.  N.  C.  476;  s.  c.  16 
C.  C.  166. 

IZ.  Notice  of  election. 

73.  An  election  without  a  proclama- 
tion will  be  sustained  if  it  appear  that 
the  electors  had  a  general  knowledge  of 
it.     Comm'th  v.  Reynolda,  6  Kulp  547. 

74.  The  county  is  liable  for  constables' 
fees  for  serving  notices  of  election  on 
school  directors,  judges  and  inspectors 
of  election  and  assessors.  The  act  of 
15  June  1840  (Brightly's  Purdon  760) 
is  not  repealed  by  the  act  of  30  June 
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1874.    Lehigh  County  v.  Tingling,  6  C.  C. 
594. 

75.  Under  the  act  23  June  1886,  P.  L. 
144,  it  was  hdd,  that  the  sheriff  could 
not  bind  the  county  by  authorizing  the 
publication  of  his  election  proclamation 
in  more  than  four  newspapers.  Barthol- 
omew v.  Lehigh  County,  148  P.  S.  82. 
See  the  act  10  June  1893  (Brightly's 
Purdon  727). 

76.  Under  the  act  10  June  1893,  sec. 
10  (Brightly's  Purdon  727),  it  is  the 
duty  of  the  sheriff  to  give  notice  of  gen- 
eral elections,  either  by  notices  posted 
in  the  most  public  places  or  by  adver- 
tisement in  at  least  two  newspapers, 
his  duty  is  in  the  alternative;  where  a 
sheriff  published  notice  in  newspapers; 
it  was  hdd,  that  he  could  not  be  allowed 
afterwards  to  elect  to  charge  fees  for 
posting.  BurnM  v.  Mercer  County,  3 
Dist.  Rep.  379. 

Z.  Ballots. 

(a)  Printing  ballots. 

77.  In  an  election  for  borough  officers, 
it  is  proper  to  print  on  the  official  ballot 
all  the  names  of  all  candidates  placed  in 
nomination  by  nomination  papers,  under 
the  designation  of  the  proper  office  in 
alphabetical  order  according  to  their  sur- 
names. McKeea  Rocks  Election,  11  C.  C. 
193. 

78.  As  to  the  form  of  official  ballots 
under  the  act  19  June  1891,  see  In  re 
Official  Ballots,  1  Dist.  Rep.  727. 

79.  Under  the  act  19  June  1891  (see 
act  10  June  1893,  sec.  13,  Brightly's  Pur- 
don 740)  the  borough  auditors  are  entitled 
to  compensation  at  the  rate  of  two  dollars 
per  day  for  services  rendered  in  the  print- 
ing and  distribution  of  official  ballots. 
Corr  V.  Lackawanna  County,  163  P.  S. 
57 ;  reversing  s.  c.  13  C.  C.  12 ;  and  over- 
ruling Lewis  V.  Montgomery  Co.,  9  Montg. 
89.  See  Packer  v.  Northampton  County, 
10  Lane.  253. 

80.  Upon  the  submission  of  a  munici- 
pal question  to  the  vote  of  the  people, 
such  as  an  increase  of  indebtedness,  the 


expense  of  printing  the  ballots  must  be 
borne  by  the  municipality  and  not  by  the 
county.     Comm'th  v.  Weir,  15  C.  C.  425. 

(ft)   Preparation  of  ballots. 

81.  All  ballots  must  be  prepared  in 
the  booth  in  the  voting  room.  LitSe 
Beaver  Totonship  Election,  15  C.  C.  81. 

82.  The  voter  is  l^e  sole  judge  of  his 
own  disability;  his  declaration  that  he 
desires  assistance  in  the  preparation  of 
his  ballot  cannot  be  met  and  overthrovn 
by  proof  of  its  falsity.  Beaver  Coutity 
Election,  12  C.  C.  227;  contra,  EleOiM 
Instructions,  2  Dist  Rep.  1. 

(c)  BlarUng  ballots  nnder  act  19  Jtuu 
1891. 

83.  Under  the  ballot  act  of  19  June 
1891,  it  was  Ae2d,  that  it  was  immaterial 
where  the  cross  was  placed  on  an  official 
ballot  or  whether  a  cross  be  used  at  all, 
provided  the  voter's  choice  could  be  de- 
termined from  the  face  of  the  ballot ;  a 
ballot  on  which  a  cross  was  placed  in  the 
margin  immediately  to  the  right  of  a 
candidate's  name  instead  of  in  the  square 
to  the  right  of  his  place  of  residence, 
was  held  to  be  a  good  ballot  Weidk- 
necht  V.  Hawk,  13  C.  C.  41. 

84.  Under  the  act  19  June  1891,  it  was 
held,  that  a  cross  marked  at  the  left  of  the 
name,  although  partly  within  the  space 
containing  the  name,  was  too  vague  and 
indeterminate  to  be  counted,  but  a  cross 
marked  in  the  space  where  the  title  of 
the  office  was  .printed  and  directly  above 
the  name  of  a  candidate,  would  be 
counted;  so,  where  a  cross  was  marked 
in  the  square  at  the  right  of  the  party 
name  at  the  head  of  a  group  of  candi- 
dates and  in  the  opposite  group  there 
was  a  cross  marked  at  the  right  of  the 
name  of  the  opposing  candidate;  it  was 
held,  that  the  vote  would  be  counted  for 
the  candidate  whose  name  was  particu- 
larly marked.  HugJie^s  Election,  3  Lack. 
Jur.  313. 

85.  Ballots  marked  with  a  cross  to  the 
left  of  the  party  name  at  the  head  of 
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each  group  and  with  no  other  mark  will 
not  be  counted ;  nor  ballots  marked  with 
a  cross  to  the  left  of  the  name  of  the 
office  to  be  fiUed;  nor  ballots  marked 
with  a  cross  to  the  right  of  the  name 
of  a  candidate  but  not  in  the  proper 
margin,  but  in  the  portion  of  the  ticket 
provided  for  the  insertion  of  additional 
names.    Lattck^s  Case,  10  Lane.  228. 

86.  Ballots  marked  with  a  cross  to  the 
right  of  the  party  name,  not  in  the  space 
left  for  that  purpose,  but  in  a  vacant 
space  immediately  after  the  same,  will 
be  counted ;  so  will  ballots  marked  with 
a  cross  to  the  right  of  a  candidate's  name, 
not  in  the  space  provided  for  that  purpose, 
but  in  a  vacant  space  immediately  after 
the  name ;  and  so  ballots  marked  with  a 
cross  in  the  proper  margin  opposite  the 
party  designation  at  the  head  of  the 
groap,  there  being  no  mark  opposite 
the  name  of  either  candidate,  will  be 
counted  for  that  candidate  whose  party 
designation  is  marked.  Lauck^s  Case, 
10  Lane.  228. 

•7.  Where  the  voter  marks  individuals 
and  also  marks  the  head  of  a  group,  the 
marking  of  the  individual  must  prevail. 
TuxHtieth  Ward  Election,  3  Dist  Rep. 
120.    See  8.  c.  3  Dist  Rep.  122. 

aa  As  to  the  legality  of  ballots  and 
the  marking  of  the  same  under  the  act 
19  Jane  1891,  see  Contested  Election  for 
Mayor  of  York,  13  C.  C  206.  But 
see  act  10  June  1893  (Brightly's  Purdon 
743). 

89.  As  to  the  proper  marking  of  bal- 
lots under  the  act  19  June  1891,  see 
EkeUoR  Ijuitrmtions,  2  Dist  Rep.  1. 


(d)  MarUiig  nnder  act  lo  Jane  1893. 

sa  Under  the  act  10  June  1893 
(Brightly's  Purdon  743)  a  vote  should  be 
connted  though  the  voter  fails  to  use  a 
cross  (X)  mark,  if  he  uses  instead  some 
other  mark  or  written  expression  which 
sufSciently  indicates  his  choice.  Hemp- 
fM  Toumship  Election,  14  C.  C.  577. 

9L    Under   l^e   act   10   June    1893 


(Brightly's  Purdon  743),  it  was  held,  that 
a  vote  should  be  counted  although  the 
ballot  contained  no  crosses  or  marks 
whatever,  but  the  name  of  one  of  two 
opposing  candidates  was  erased  with  a 
lead  pencil.  Coleman  v.  Oemet,  14  C.  C. 
678. 

92.  Where  there  were  two  partial 
tickets  on  an  official  ballot  and  one  was 
marked  "  Democratic  "  and  the  other  "  by 
nomination  papers,"  and  both  together 
made  one  full  and  complete  ticket ;  it  waa 
held,  that  the  voter  might  indicate  his 
intention  to  vote  both  tickets  by  marking 
in  the  circle  at  the  head  of  each  ticket. 
Beed  v.  McArthur,  15  C.  C.  136. 

93.  Where  a  voter  has  made  his  cross 
at  the  left  of  a  candidate's  name  instead 
of  at  the  right,  his  intention  is  sufficiently 
clear  and  the  ballot  should  be  counted. 
Sharon  Hill  Election,  5  Del.  433. 

94.  Under  the  act  10  June  1893,  sec. 
22  (Brightly's  Purdon  743),  a  ballot 
marked  with  two  horizontal  lines  within 
the  circle  at  the  head  of  the  ticket,  or  a 
ballot  marked  with  a  cross  alongside  of 
said  circle  but  on  the  outside  of  it,  or  a 
ballot  marked  with  a  cross  between  the 
heavy  lines  designating  the  column  of 
candidates  to  be  voted  for,  is  defective 
and  should  not  be  counted.  East  Coven- 
try Election,  3  Dist  Rep.  377. 

95.  A  ballot  should  not  be  counted 
where  a  voter  has  marked  his  ballot  with 
a  stroke  instead  of  a  cross ;  the  act  10 
June  1893,  sec.  22  (Brightly's  Purdon  743), 
is  mandatory.  Long  v.  Kochenderfer,  3 
Dist  Rep.  678. 

96.  The  act  10  June  1893,  sec.  22 
(Brightly's  Pvirdon  743),  is  merely  direc- 
tory ;  where  the  intention  of  the  voter  to 
vote  for  a  given  candidate  can  be  gathered 
from  the  face  of  the  ballot,  such  intention 
must  prevail  no  matter  how  it  was  ex- 
pressed. Middendorf's  Case,  4  Dist  Rep. 
78. 

(e)  Names  not  on  ballot. 

97.  The  provision  in  the  ballot  law  of 
19  June  1891  (Brightly's  Purdon  743), 
authorizing  any  voter  to  insert  any  name 
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not  already  on  the  ballot,  authorizes  such 
insertion  to  be  made  by  the  use  of  a 
printed  adhesive  slip.  De  Walt  v.  Bartley, 
146  P.  S.  629 ;  aflarming  s.  c.  1  Dist.  Rep. 
199.  See  Ripple  v.  County  Commiasitmert, 
1  Dist  Rep.  202. 

98.  Where  a  person  is  voted  for  whose 
name  was  not  already  on  the  ballot,  the 
only  prescribed  mode  of  voting  is  by  in- 
serting the  name  in  the  blank  space  in 
the  right-hand  column  of  the  official  bal- 
lot ;  the  name  only  should  be  thus  inserted 
and  not  the  title  of  the  office  to  be  filled. 
lAMe  Beaver  Township  School  Directorif 
Election,  165  P.  S.  233. 

99.  The  name  of  a  candidate  may  be 
inserted  on  the  ballot  by  writing  or  by 
pasting  a  slip  with  the  name  printed  upon 
it  in  the  space  provided  therefor,  but  the 
law  does  not  authorize  the  use  of  a  blanket 
slip  by  which  the  titles  of  other  offices, 
designation  of  spaces  and  directions  are 
obliterated.  LitUe  Beaver  Toumahip  Elec- 
tion, 15  C.  C.  81. 

(.0)  Counting  ballots. 

100.  In  counting  the  votes,  it  is  the 
duty  of  the  election  officers  to  count  or  to 
refuse  to  count  all  ballots ;  to  seal  up  cer- 
tain doubtful  ballots  and  place  them  in 
the  custody  of  the  judge,  is  improper  and 
may  subject  the  officers  to  indictment; 
such  ballots  cannot  be  considered  in  com- 
puting the  vote  upon  a  contest.  Twentieth 
Ward  Election,  3  Dist.  Rep.  118. 

101.  Where  certain  ballots  by  a  mistake 
or  blunder  were  not  returned  to  the  ballot 
box,  but  kept  in  a  sealed  envelope  in  the 
custody  of  the  judge,  the  court  upon  a 
contest  will  consider  such  ballots  as  if 
they  had  been  properly  deposited  in  the 
box.  Middendorfa  Case,  4  Dist.  Rep. 
78. 

102.  Unnumbered  ballots  found  in  the 
ballot  box  cannot  be  counted.  Hiighes's 
Election,  3  Lack.  Jur.  313. 

103.  Under  the  old  law,  it  was  held, 
that  where  two  ballots  were  folded  to- 
gether, they  should  not  be  thrown  out 
unless  the  folding  was  "  deceitfully  "  done, 
but  that  the  court  upon  a  contest  would 


not  interfere  with  the  honest  decision  of 
the  election  board  on  the  subject  Cot- 
teUo's  Contest,  7  C.  C.  30. 

ZI.  Qualifications  of  electors. 
(a)   General  principles. 

104.  As  to  the  effect  of  two  or  more 
persons  of  exactly  the  same  name  voting 
in  the  same  election  district  and  one 
of  them  —  it  being  undetermined  which 
—  being  shown  to  be  disqualified,  see 
OimcKs  Contest,  1  Lack.  Jur.  266. 

105.  At  a  primary  election  the  officers 
have  no  authority  to  swear  witnesses  as 
to  the  qualifications  of  a  challenged 
voter.  Swearing  falsely  by  such  a  wit- 
ness is  not  perjury.  CommHh  v.  Law- 
rence, 4  Del.  27. 

106.  When  it  appears  upon  a  contested 
election  that  a  ballot  was  illegally  ac- 
cepted and  counted,  such  ballot  will  be 
thrown  out ;  and  this,  though  subsequent 
to  the  election  the  legal  qualification  of 
the  voter  has  been  proven ;  proof  of  qual- 
ification must  be  made  when  the  vote  is 
offered.  Sharon  HUl  Contested  Election, 
6  Del.  381. 

(c)   Naturalization. 

107.  In  contested  election  cases  a  cer- 
tificate of  naturalization  is  conclusive  on 
the  question  of  citizenship.  Cusick's  Con- 
test, 1  Lack.  Jur.  266. 

108.  In  a  contested  election  case,  a  cer- 
tificate of  naturalization,  though  conclu- 
sive of  the  facts  therein  contained,  is  not 
conclusive  evidence  of  identity.  O^Day's 
CrnitM,  5  Kulp  491. 

109.  The  registration  of  a  naturalized 
citizen  in  the  manner  prescribed  by  law 
with  the  letter  "  N  "  marked  opposite  his 
name,  w  prima  facie  evidence  of  his  right 
to  vote  and  it  is  the  duty  of  the  election 
officers  to  receive  and  count  the  vote  un- 
less he  is  challenged,  but  if  challenged,  it 
cannot  be  received  without  the  production 
of  the  naturalization  papers  unless  he 
has  been  a  voter  in  the  district  for  the 
time  specified  by  law.  Sharon  Hill  Con- 
tend Election,  6  Del.  381. 
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(<<)  Residence. 

110.  Sec.  16  of  the  act  3  April  1861 
(Brightly's  Purdon  245),  requiring  elec- 
tors offering  to  vote  at  a  borough  election 
to  have  resided  six  months  in  the  borough 
and  to'have  paid  a  borough  tax,  is  uncon- 
stitutional ;  the  legislature  has  no  power 
to  add  a  qualification  to  the  right  of  fran- 
chise not  required  by  the  constitution. 
Biakel  v.  Luther,  2  Dist.  Rep.  769. 

111.  Where  a  voter  had  occupied  a  law 
office  in  a  certain  ward  for  more  than  ten 
months  preceding  the  election,  but  had 
slept  and  taken  his  meals  elsewhere ;  it 
was  held,  that  he  was  not  entitled  to  vote 
in  that  ward.  Leaman's  Application,  8 
Lane.  405. 

(«)  Pa3rment  of  taxes. 

112.  A  citizen  who  has  paid  his  tax  is 
entitled  to  vote,  even  though  the  collector 
may  have  been  exonerated  from  its  col- 
lection. Cuaich'a  Contest,  1  Lack.  Jur. 
265. 

113.  Where  a  man  pays  the  tax  de- 
manded of  him  by  the  collector  based  upon 
an  assessment  apparently  standing  in  his 
name,  he  cannot  be  declared  to  have  voted 
illegally ;  and  this,  though  there  be  evi- 
dence that  the  assessment  was  intended 
for  another  man  of  the  same  name  resid- 
ing in  another  part  of  the  district. 
Hnghe^s  Election,  3  Lack.  Jur.  313. 

114.  Proof  of  the  non-assessment  of 
taxes  i^inst  a  voter  for  the  two  years  prior 
to  the  election,  in  the  district  in  which  he 
voted,  does  not  establish  ^ima/ocie  that 
he  had  not  paid  a  duly  assessed  state  or 
county  tax  within  two  years.  Briiiin'8 
Case,  12  C.  C.  480. 

115.  A  poll  tax  may  be  paid  by  the 
voter  in  person  or  by  his  agent  or  by  a 
volunteer ;  the  receiver  of  taxes  will  not 
be  enjoined  from  receiving  such  payment. 
Clark  V.  Taylor,  1  Dist.  Bep.  761 ;  s.  c.  9 
Lane.  376. 

116.  To  entitle  a  person  to  vote,  a  tax 
must  be  paid,  by  the  voter  or  by  some  one 
acting  for  him  under  granted  and  not  as- 
sumed power,  or  the  voter  must  have 


ratified  the  payment  more  than  one  month 
before  the  election ;  a  payment  by  a 
political  committee  does  not  clothe  the 
voter  with  the  qualification  of  an  elector 
unless  authorized  or  ratified  by  the  voter. 
Whites  Election,  4  Dist.  Rep.  363. 

117.  In  Indiana  county  after  the  extra 
assessments  have  been  made  by  the  as- 
sessors according  to  the  local  act  4  April 
1872,  P.  L.  954,  and  the  return  mside  to 
the  county  commissioners,  no  citizen  who 
has  not  paid  his  tax  is  at  liberty  to  do  so 
after  a  return  made.  Whitens  Election,  4 
Dist  Rep.  363. 

Zn.  Of  the  return. 

118.  For  returns  of  general  elections, 
return  judges  are  entitled  to  ten  cents  per 
mile  under  the  act  2  July  1839  (Bright- 
ly's  Purdon  750),  in  delivering  returns, 
and  pay  for  each  day  necessarily  so  spent. 
But  for  returns  of  local  elections  they  are 
entitled  to  but  six  cents  per  mile  under 
the  act  of  13  June  1840  (Brightly's  Pur- 
don 760),  and  no  daily  pay.  Potter  v. 
Tioga  County,  8  C.  C.  24. 

119.  The  figures  on  the  triplicate  re- 
turns and  return  sheet  do  not  necessarily 
control  the  tally  sheet.  Comm'th  v.  Jen- 
kins, 6  Kulp  17. 

120.  Since  the  passage  of  the  act  10 
June  1893  (Brightly's  Purdon  746),  all 
election  returns  must  be  made  to  the 
common  pleas,  which  has  jurisdiction  to 
correct  palpable  errors  or  fraud  in  the  elec- 
tion returns  for  township  and  borough 
officers.    Sharon  Hitt  Election,  5  Del.  433. 

121.  Under  the  act  30  January  1874, 
sec.  38  (Brightly's  Purdon  749),  the 
power  of  the  court,  in  computing  the  re- 
turns of  an  election,  to  correct  errors,  is 
limited  to  cases  where  the  returns  are 
missing,  or  palpable  fraud  or  mistake  is 
specified  by  the  complaint  of  a  qualified 
elector  or  is  apparent  on  the  return ;  the 
court  has  no  jurisdiction  upon  an  allega- 
tion that  there  were  mistakes  in  counting 
the  votes  or  that  votes  were  rejected 
which  ought  to  have  been  counted.  Ber- 
tout's  Election,  13  C.  C.  353. 
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122.  When  the  returns  of  an  election 
for  burgess  show  a  tie  vote,  neither  can- 
didate has  any  right  to  the  office,  but  the 
burgess  in  office  at  the  time  holds  over. 
Sluiron  HiU  Election,  5  Del.  433. 

123.  Upon  an  election  for  school  direc- 
tors, where  six  directors  were  to  be 
chosen,  two  for  three  years,  two  for  two 
years,  and  two  for  one  year,  and  the  bal- 
lots of  the  six  persons  having  a  majority 
of  all  the  votes  cast  failed  to  designate 
the  term,  but  the  six  persons  having  a 
minority  of  all  the  votes  cast  had  a  major- 
ity of  all  the  votes  on  which  the  term 
was  designated;  it  was  held,  that  the 
latter  were  elected ;  the  act  11  April  1862, 
sec.  2  (Brightly's  Purdon  348),  only  ap- 
plies where  all  the  voters  neglect  to 
designate  on  their  tickets  the  term  of 
office  for  which  each  person  voted  for  is  a 
candidate.  Ckamberlin  v.  HdrOey,  152 
P.  S.  544. 


xm.  Controyerted  elections. 

(a)  Jurisdiction. 

124.  A  contestee  cannot,  by  having 
himself  sworn  in  to  office  during  the 
pendency  of  a  contest,  so  oust  the  juris- 
diction of  the  court  and  end  the  contest 
Seed  V.  McArthur,  16  C.  C.  136. 


(b)   Of  the  petition. 

125.  Electors  of  one  supervisor  district 
are  not  qualified  to  sign  a  petition  for 
contest  in  another  district,  because  the 
election  for  both  districts  is  held  at  the 
same  place,  and  the  election  district  em- 
braces territory  in  both  supervisor  dis- 
tricts. Third  Road  District  Supervisor, 
8  C.  C.  302. 

126.  The  court  will  not  entertain  an 
election  petition,  wherein  it  is  sought  to 
contest  in  one  proceeding,  the  election  of 
burgess,  school  directors,  councilmen,  con- 
stable, tax  collector  and  justice  of  the 
peace.  CoopersdoUe  Election,  157  P.  S. 
637;  affirming  s.  c.  13  C.  C.  62. 


127.  Where  several  candidates  are 
voted  on  the  same  ballot,  and  the  contest- 
ants allege  fraud  or  mistake,  calculated 
to  affect  the  entire  ticket,  it  is  not  necea- 
sary  for  the  contestants  to  file  as  many 
copies  of  their  petition  as  there  are  per- 
sons upon  the  ticket  returned  elected. 
Mooch  V.  Conrad,  155  P.  S.  586 ;  affirming 
8.  c.  13  C.  C.  97 ;  2  Dist  Bep.  469.  See 
Coopersdale  Election,  157  P.  S.  637. 

128.  The  election  of  different  persons 
to  different  offices  cannot  be  contested  by 
a  single  petitioner.  BuHer  Township  Eke- 
turn,  4  Dist  Eep.  350. 

129.  In  cases  of  contested  elections, 
allegations  of  fraud  and  mistake  must  be 
precisely  and  specifically  set  forth  in  the 
petition,  and  the  proof  must  be  expUcit 
Common  Council  Contest,  —  First  Ward, 
Lancaster,  10  Lane.  121. 

130.  An  affidavit  to  a  petition,  it  seems, 
is  sufficient,  which  avers  the  statements 
of  the  petition  are  true  to  the  best  of  the 
knowledgeandbelief  of  the  affiant  MooA 
V.  Conrad,  155  P.  S.  686 ;  affirming  8.  c 
13  C.  C.  97 ;  2  Dist  Rep.  469. 

131.  Proceedings  will  not  be  quashed 
as  vague  and  indefinite  when  the  petition 
embraces  everything  essential  under  the 
act  of  assembly;  especially  is  this  so 
when  the  petition  has  already  been  ad- 
judged in  due  form  by  the  attorney- 
general.  Whiitfs  Election,  4  Dist  Bep, 
363. 

(c)  Amendment. 

132.  Where  a  petition  for  a  contest 
contains  averments  sufficient  to  give  jur- 
isdiction, the  petition  may  be  amended 
at  any  time.  Acker  v.  Conrad,  13  C.  C. 
97. 

133.  After  the  time  allotted  for  contest- 
ing an  election,  the  court  will  not  allow 
the  petition  to  be  amended  as  to  an 
omitted  prerequisite  necessary  to  confer 
jurisdiction,  nor  as  to  a  matter  essential 
to  the  form  of  the  petition.  Butler  Town- 
ship  Electioji,  4  Dist.  Rep.  360. 
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(<()  BUI  of  particulars. 

• 

IM.  The  better  practice  is  to  compel 
both  parties  in  a  contested  election  case 
to  file  bills  of  particulars  in  the  first  in- 
stance. Cusich's  Election,  1  Lack.  Jur. 
■265;  affirmed  in  Cuaiel^s  Election,  136 
P.  S.  459;  8.  c.  26  W.  N.  C.  426. 

las.  If  the  contestant  specify  fraud  in 
particular  districts  and  the  respondent 
aver  fraud  in  all  the  districts,  he  cannot 
complain  because  testimony  as  to  certain 
districts  not  named  by  the  contestant  is 
disadvantageous  to  him,  the  respondent. 
Ciuid^s  Election,  136  P.  S.  459 ;  s.  c.  26 
W.  N.  C.  425 ;  afiSxming  s.  c.  1  Lack.  Jur. 
2«5. 

136.  The  court  may  order  the  parties 
to  file  bills  of  particulars  so  that  the  is- 
sues may  be  defined  and  the  investigation 
lept  within  reasonable  bounds.  White's 
Section,  4  Dist  Bep.  363. 


(«)  Hearing. 

137.  In  a  contested  election,  witnesses 
cannot  be  compelled  to  testify  for  whom 
they  voted,  in  the  absence  of  proof  that 
thej  voted  illegally ;  such  privilege,  how- 
ever, to  refuse  to  answer  is  a  personal 
one  and  may  be  waived  by  the  voter. 
(f  Day's  Contest,  6  Kulp  474. 

138.  Upon  the  trial  of  a  contested  elec- 
tion, it  is  not  essential  that  ballots  at- 
tacked be  specially  offered  in  evidence; 
such  offer  is  not  necessary  when  the  bal- 
lot boxes  are  produced  by  order  of  court 
Vkue$  Election,  4  Dist  Rep.  363. 

139.  Upon  the  trial  of  a  contested  elec- 
tion case,  the  presumption  is  in  favor  of 
the  l^alify  of  the  vote ;  the  burden  is 
upon  the  attacking  party  to  show  either 
tbat  the  voter  lacked  some  qualification, 
or  had  lost  his  right  to  vote  by  failure  to 
obeerve  some  positive  requirement,  or  had 
forfeited  his  right  by  giving  or  receiving 
a  bribe.  Whites  Election,  4  Dist.  Rep. 
363. 

140.  Where  a  voter  received  a  valu- 
able consideration  for  his  vote,  he  forfeits 
his  right  to  vote,  and  his  vote  may  be 


thrown  out  upon  the  trial  of  a  contested 
election.  Whites  Election,  4  Dist  Rep. 
363. 

(fir)  Opening  ballot  boxes. 

141.  The  illegalify  of  votes  must  be 
prima  facie  established  before  an  order 
will  be  made  to  have  the  ballot  boxes 
opened.    Brislin's  Case,  12  C.  C.  480. 

142.  Upon  a  petition  alleging  that  the 
return  sheets  of  certain  divisions  did  not 
contain  true  returns  of  the  ballots  oast, 
and  that  the  election  officers  through 
ignorance  or  mistake  had  failed  to  prop- 
erly coimt  the  votes  cast,  and  had  re- 
jected ballots  without  legal  cause,  the 
judges  of  the  common  pleas,  sitting  to 
count  the  votes  of  a  municipal  election, 
refused  to  make  an  order  for  the  opening 
of  certain  ballot  boxes  and  the  examinsr 
tion  of  the  ballots  therein  contained. 
Twentieth  Ward  Election,  2  Dist.  Rep. 
396.  See  Twentieth  Ward  Election,  13 
C.  C.  609;  Afooek  v.  Conrad,  166  P.  S. 
686. 

143.  In  a  contested  election  case  since 
the  ballot  act  19  June  1891,  where  the 
petitioners  allege  fraud,  mistake  and  ir- 
regularify  in  the  returns,  and  support 
their  allegation  with  evidence,  the  court 
will  order  the  opening  of  the  ballot  boxes 
and  a  recount  of  the  ballots ;  the  ballots 
are  the  best  evidence  of  the  result  of  the 
election.  Twentieth  Ward  Election,  13 
C.  C.  609.  See  Twentieth  Ward  Election, 
2  Dist  Rep.  396 ;  ifoock  v.  Conrad,  166 
P.  S.  686. 

144.  A  petition  asking  for  the  opening 
of  ballot  boxes  and  a  re-computing  of 
votes  should  be  verified  by  affidavit; 
such  a  petition  is  not  sufficient  which 
avers  no  fraud  or  mistake  and  no  facts 
from  which  they  could  be  inferred,  but 
simply  avers  that  full  justice  can  only  be 
done  by  a  recoimt  of  the  votes.  Twen- 
tieth  Ward  Election,  3  Dist  Rep.  118. 

145.  Upon  a  contested  election  when  it 
appears  that  illegal  votes  have  been  re- 
ceived and  counted,  the  court  will  open 
the  ballot  box  and  throw  out  the  illegal 
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ballots.    Sharon  HUl  Contested  Election, 
6  Del.  381. 

146.  The  common  pleas  sitting  for  the 
purpose  of  computing  election  returns,  has 
no  power  to  open  the  ballot  boxes  and  re- 
count the  ballots,  for  the  purpose  of  cor- 
recting an  alleged  mistake  of  the  election 
officers.  Carbondale  Election  Returns,  3 
Lack.  Jut.  101. 

147.  Upon  the  hearing  of  a  contested 
election  the  court  will  not  order  the  ballot 
box  to  be  brought  into  the  court  where  a 
number  of  ballots  were  not  counted  be- 
cause of  alleged  defects,  when  it  is  not 
proven  by  the  testimony  that  a  count  of 
such  ballots  would  not  change  the  result. 
Common  Council  Contest,  —  First  Ward, 
Lancaster,  10  Lane.  121. 

14&  Where  it  is  shown  that  certain 
ballots  were  not  counted  by  the  election 
officers  and  such  officers  are  unable  to 
adequately  describe  such  ballots  or  give 
satisfactory  reasons  for  rejecting  them  or 
specify  accurately  the  number  rejected, 
the  court  will  order  the  ballot  boxes  to  be 
opened  and  a  recount  made.  Loucks's 
Case,  10  Lane.  228. 

(A)  Judgment. 

149.  The  act  8  May  1854  sec.  6  (Bright- 
ly's  Purdon  347)  providing  that  if  the  le- 
gality of  any  election  for  school  directors 
be  contested,  the  quarter  sessions  shall 
examine  into  the  elections  and  either  con- 
firm it  or  set  it  aside,  and  if  set  aside, 
then  shall  order  a  re-election,  contem- 
plates a  contest  on  the  sole  ground  of  the 
illegality  of  the  whole  election.  It  does 
not  apply  to  proceedings  under  the  act  19 
May  1874  (Brightly's  Purdon  763),  where 
the  only  complaint  is  as  to  who  were  duly 
elected ;  in  such  a  case  the  court  will  de- 
cide who  was  elected,  and  will  not  order  a 
new  election.  Beed  v.  McArthur,  16  C.  C. 
136. 

(i)   Costo. 

150.  Where  the  bulk  of  the  illegal 
votes  rejected  by  the  court  were  improp- 
erly received  through  the  carelessness  of 


the  assessors  and  election  officers,  it  was 
held,  that  the  costs  should  be  put  upon 
the  county.  Whitens  Election,  4  Dist  Bep. 
363. 

(.k)  Appeal. 

151.  No  appeal  lies  to  the  supreme 
court  in  contested  election  cases.  Yon- 
kin's  Appeal,  12  Cent  371;  affirming 
Tonkin's  Contested  Election,  2  C.  C.  550. 

152.  The  supreme  court  has  no  author- 
ity to  review  the  facts  on  certiorari  in 
a  contested  election  case.    Ibid. 

153.  No  appeal  lies  from  an  order  of 
the  court  of  quarter  sessions  refusing 
to  quash  a  petition  in  a  contested  election 
case.  Moock  v.  Conrad,  156  P.  S.  586; 
affirming  s.  c.  2  Dist.  Rep.  469. 

154.  Upon  certiorari  to  an  order  of 
the  quarter  sessions  in  an  election  case, 
the  evidence  and  the  opinion  rendered 
by  the  court  below  forms  no  part  of  the 
record  and  cannot  be  considered  by  the 
supreme  court;  a  final  decree  will  not 
be  reversed  because  the  court  below, 
before  proceeding  to  final  hearing,  failed 
to  dispose  of  a  petition  of  certain  of 
the  signers  for  leave  to  withdraw,  of 
a  motion  to  strike  off  the  names  of  per- 
sons alleged  not  to  be  electors,  and  of 
a  motion  to  quash.  Comm'th  v.  Bamsay, 
166  P.  S.  642. 


ZIV.  Penal  offences. 

155.  Upon  the  charge  of  rejecting 
the  vote  of  a  qualified  voter,  it  is  error 
to  include  the  judge  and  two  inspectors 
in  the  same  indictment,  but  the  mis- 
joinder may  be  avoided  by  dropping 
the  name  of  two  by  amendment  or  nolle 
pros.     Comm'th  v.  TouUs,  5  Kulp  231. 

156.  An  indictment  is  sufficient  under 
the  act  of  2  July  1839  (Brightly's  Purdon 
494),  which  charges  an  election  officer 
with  rejecting  the  vote  of  a  "qualified 
voter  " ;  this  implies  that  he  was  a  citi- 
zen.   Ibid. 

157.  Where  the  defendant  was  com- 
mitted upon  an  affidavit  charging  him 
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with  conspiring  with  persons  named  to 
cheat  and  defraud  at  a  specified  election, 
and  in  pursuance  of  said  conspiracy 
making  a  false  and  fraudulent  return 
of  said  election  and  conspiring  to  procure 
the  casting  of  illegal  votes  and  prevent- 
ing qualified  electors  from  exercising 
their  right  of  suffrage ;  it  was  held,  that 
such  a  commitment  would  not  support 
an  indictment  which  charged  a  con- 
spiracy with  unknown  persons  to  prevent 
divers  persons  whose  names  were  un- 
known from  voting,  they,  the  said  divers 
persons,  being  then  and  there  qualified 
to  vote ;  and  the  indictment  was  quashed. 
Where  there  is  a  desire  to  indict  for 
some  other  offence  there  should  be 
another  binding  over.  Comm'th  v.  Hun- 
ter, 13  C.  C.  673. 

osa  The  act  2  July  1839,  sec.  102 
(Brightly's  Purdon  494),  punishing  wil- 
ful frauds  by  election  ofScers,  is  not 
repealed  by  the  ballot  act  19  June  1891, 
P.  L.  349.  Oomm'th  v.  Caset/,  14  C.  C. 
389. 

159.  Primary  election  officers,  conduct- 
ing an  election  for  a  delegate  to  a  county 
convention,  may  be  indicted  under  the 
act  29  June  1881  (Brightly's  Purdon  761) 
for  a  false  return  of  the  delegate  elected. 
Comm'th  V.  Boyle,  14  C.  C.  661. 

160.  In  an  indictment  under  the  act 
29  June  1881  (Brightly's  Purdon  761) 
for  making  a  false  return,  a  count  will 
be  sustained  which  charges  a  conspiracy 
to  commit  the  act.  Comm'th  v.  Boyle, 
14  C.  C.  661. 

161.  The  inspectors  and  judges  of  a 
primary  election  cannot  be  jointly  in- 
dicted under  the  act  29  June  1881 
(Brightly's  Purdon  761)  for  holding  such 
election  without  taking  the  oath,  but  they 
may  be  jointly  indicted  for  false  count- 
ing and  making  false  returns.  Comm'th 
V.  Boyle,  14  C.  C.  661. 

162.  An  indictment  for  a  violation  of 
the  primary  election  law  29  June  1881 
(Brightly's  Purdon  761)  should  aver  that 
the  primary  election  was  held  for  the  pur- 
pose of  nominating  candidates  for  state, 
city  or  county  offices  as  the  case  may  be. 
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within  this  commonwealth.     Comm'th  v. 
Young,  16  C.  C.  349. 


ELECTRIC  LIGHT. 

See  CoNSTiTUTioNAi  Law  :  Gas  : 
Natubal  Gas. 

1.  The  act  20  May  1891  (Brightly's 
Purdon  242),  authorizing  boroughs  to 
manufacture  electricity  for  commercial 
purposes,  is  constitutional ;  it  is  not  in 
conflict  with  article  IX.,  sec.  7,  of  the  con- 
stitution. LinnY.  ChamAeraburg  Borough, 
160  P.  S.  611. 

2.  Electric  light  companies  have  no 
exclusive  privileges.;  under  the  act  8 
May  1889  (Brightly's  Purdon  770)  an 
electric  light  company  cannot  be  char- 
tered to  supply  electricity  to  njore  than  a 
single  municipality.  Home  Electric  Com- 
pany, 11  C.  C.  179;  8.  c.  29  W.  N.  C. 
383. 

3.  The  real  estate  of  an  electric  light 
company,  being  part  of  its  capital  stock 
and  paying  state  taxes,  is  exempt  from 
taxation  by  the  city.  Lancaster  v.  Edi- 
son Electric  lUuminating  Co.,  7  Lane. 
317 ;  Scranton  v.  Scranton  Electric  Light 
and  Heat  Co.,  8  C.  C.  626. 

4.  An  electric  light  company  is  not 
exempt  from  taxation  on  its  capital  stock, 
as  a  manufacturing  company  under  the 
act  of  30  June  1886.  Manufacturing 
companies  are  limited  to  those  which 
produce  material  substances.  Comm'th 
V.  United  States  Electric  Light  Co.,  7  C.  C. 
90. 

5.  Councils  have  no  right  to  couple 
their  permission  to  enter  upon  the  city 
streets  and  string  wires,  with  a  condition 
that  the  company  shall  furnish  the  city 
with  one  free  light  for  every  thirty  paid 
lights.  Scranton  Electric  Light  and  Heat 
Co.  V.  Scranton,  4  Del.  117 ;  s.  c.  1  Lack. 
Jur.  177. 

6.  A  city  may  pass  an  ordinance  com- 
pelling the  owners  of  all  electric  poles  to 
number  and  initial  each  pole  and  to  take 
out  a  license  at  a  cost  of  fifty  cents  per 
year  for  each  pole,  and  imposing  a  penalty 
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of  five  dollars  for  each  and  every  offence. 
But  a  company  refusing  to  mark  and  num- 
ber its  poles  and  take  out  a  license  is  guilty 
of  but  one  offence  and  liable  to  but  one 
penalty.  Lancaster  v.  Edison  Electric 
Illuminating  Co.,  8  C.  C.  178. 

7.  Permission  to  occupy  the  streets  of 
a  municipality  with  electric  light  poles  is 
subject  to  the  police  power  of  the  city, 
and  where  a  street  is  being  graded  and  a 
vitrified  pavement  is  being  laid,  a  man- 
damus will  lie  to  compel  the  removal  of 
the  poles  within  the  curb  line.  Mononga- 
hela  City  v.  Monongahela  Electric  Light  Co., 
12  C.  C.  629. 

a  In  proceedings  by  mandamus  to  com- 
pel an  electric  light  company  to  remove 
poles  because  they  prevent  the  paving 
and  curbing  of  the  street ;  it  is  not  neces- 
sary to  set  out  in  the  petition  the  ordi- 
nance under  which  the  street  is  being 
paved.  Monongahela  City  v.  Monongahela 
Electric  Light  Co.,  12  C.  C.  529. 

9.  An  electric  light  company  will  be 
enjoined  from  locating  its  poles  on  the 
side  of  a  country  road  until  a  bond  be 
given  for  the  payment  of  such  damages 
as  an  abutting  landowner  may  sustain 
by  their  location.  Haverford  Electric 
Light  Co.  v.  Hart,  13  C.  C.  369. 

10.  Where  an  electric  light  company 
agreed  to  supply  a  borough  at  the  lowest 
price  charged  to  other  boroughs  and 
the  lowest  price  directly  charged  was 
twenty-three  cents  per  lamp  each  night, 
but  it  appeared  that  the  company  had 
taken  an  assignment  of  a  contract  made  by 
another  company  to  supply  a  borough  at 
eighteen  cents  per  night ;  it  was  held,  that 
under  the  contract  with  the  plaintiff  bor- 
ough, the  company  could  only  charge  eigh- 
teen cents  per  lamp.  Edgeuiood  Borough  t. 
Wilkinsburg  Electric  Co.,  39  P.  L.  J.  344. 

01.  A  city  contractor  will  not  be  en- 
joined from  proceeding  with  a  paving 
contract  at  the  suit  of  a  gas  company 
seeking  to  lay  its  trenches,  who  have  de- 
layed their  work  for  an  unreasonable 
time.  Wilkes-Barre  Oa^  Co.  v.  Hendler, 
7  Lane.  42. 

U.  The  engine,  machinery  and  appli- 


ances of  an  electric  light  plant  do  not 
pass  to  the  purchaser  of  the  real  estate  at 
sheriff's  sale  under  a  mortgage,  unless  it 
was  the  intention  to  make  the  plant  a 
part  of  the  realty  when  it  was  erected. 
Vail  V.  Wea/ver,  132  P.  S.  363. 

13.  The  ownership  of  the  wires  beneath 
the  plastering,  used  in  wiring  a  building 
for  electric  lighting,  was  left  to  the  jury 
under  all  the  evidence  as  a  question  of 
fact.  Harrisburg  Electric  Light  Co.  v. 
Goodman,  129  P.  S.  206. 

14.  In  an  action  for  a  designated  quan- 
tity of  electricity  at  a  fixed  price  per 
lamp  hour,  an  affidavit  of  defence  is 
sufficient  which  avers  that  the  measure- 
ment of  current  used  was  incorrect,  that 
the  meter  was  out  of  order  and  did  not 
register  correctly,  that  the  meter  was  the 
property  of  the  plaintiffs  and  under  their 
sole  control,  that  it  was  removed  by 
plaintiffs  and  that  defendant  had  no  op- 
portunity to  test  by  a  new  and  correct 
meter  and  that  in  consequence  he  could 
not  tell  in  what  sum  he  was  indebted  to 
plaintiffs  for  electricity  actually  con- 
sumed. Edison  Electric  Light  Co.  v. 
McCorkeU,  161  P.  S.  227. 

EMANCIPATION. 

See  Infant,  I. 

EMBLEMENTS. 

See  Execution,  XIII. :  Landlobd  and 
Tenant. 

EMINENT  DOMAIN. 

See  Common  Schools  :  Constitutionai. 
Law:  Highways:  Natubax.  Gas: 
Philadelphia:  Pipe  Line  Compa- 
nies: Bailboad  Companies:  Wateb 
Companies. 

ENACTMENT. 

See  Constitutional  Law:  Statute,  L 

ENTIRETIES. 

See  Husband  and  Wife  :  Joint  Ownebs. 
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ENTRY. 
See  Lakdlobd  akd  Tbkant. 

EQUITABLE  CONVERSION. 

See  Detisb,  X. 

EQUITABLE  ESTOPPEL. 

See  Estoppel,  IV. 

EQUITY. 

ee  Estoppel:  Fobfeitxtbe:  Injttno- 
tion:  Laches:  Lien:  Mobtgaoe: 
Pabtition. 

I.  Principles  of  equity. 
II.  Jurisdiction  of  equity. 

(a)  Greneral  principles. 

(b)  When  equity  will  not 

entertain      jurisdic- 
tion. 
m.  Trusts. 
IV.   Mistake. 
V.  Fraud. 
VI.   Account 
VII.   Corporations. 
Vni.  Partnership. 
IX.  Marshalling   of   assets  and 

securities. 
X.  Specific  performance. 

(a)  When  it  will  be  de- 
creed. 
(6)  When  it  will  be  denied. 

(c)  Suits  for  specific  per- 

formance. 

XI.  Delivery  of  specific  articles. 

XII.  Reformation  of  contracts. 

XrV.  Rescission,  cancellation  and 

reconveyance. 

XV.  Dower. 

XIX.  Discovery. 

XXI.  Bills  quia  timet. 

XXin.  Creditors' bills. 

XXIV.  Process  and  service. 

XXV.  Parties. 

XXVL  Of  the  bill. 

XXVII.  Multifariousness. 

XXVIII.  Amendments. 


XXXIV. 
XXXV. 


XXXVIL 


XXTX.  Demurrers. 
XXX.  Pleas. 
XXXI.  Answers. 

(a)  Of  answers  generally. 

(b)  What  is  a  responsive 

answer. 

(c)  Effect  of  a  responsive 

answer. 
Replications. 
Evidence. 

(a)  Of  the  examiner. 

(b)  Rule    to   close    testi- 
mony. 

(c)  Effect  of  the  evidence. 
Masters. 

(a)  Appointment. 

(b)  Duties  of  a  master. 

(c)  Of  the  report. 

(d)  Effect  of   a   master's 
finding. 

Hearing. 
Exceptions. 
Decree. 

Bills  of  review. 
Execution. 
Costs, 
(a)  Imposition  of  costs. 

(c)  Examiners'  fees. 

(d)  Masters'  fees. 

(e)  Execution  for  costa 
Receivers. 

(a)  Appointment    of     re> 

ceivers. 

(b)  Receivers'  certificates. 

(c)  Powers  of  receivers. 

(d)  Duties  and  liabilities. 

(e)  Receivers'  sales. 
(g)  Distribution. 

(A)  Foreign  receivers. 

(t)  Suits  by  and  against 

receivers. 
(Je)  Compensation    of    re- 
ceivers. 
XLVIIL  Cross-bills. 

L.  Feigned  issues. 
LI.  Supplemental  bills. 

I.  Principles  of  equity. 
]_  A  plaintiff  must  come  into  a  court 


XXXVHL 

XXXIX. 

XL. 

XLII. 

XLIV. 

XLV. 


XLVI. 


VOL.  IV.— 86 
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Appeal,  13  Atlan.  952 ;  afiGinnmg  Rhodes' s 
Estate,  43  L.  I.  68;  Brown  v.  PUcaim, 
148  P.  S.  387. 

2.  The  maxim  that  he  who  comes  into 
a  court  of  equity  must  come  with  clean 
hands  is  confined  to  misconduct  in  re- 
gard to,  or  at  all  events  connected  with, 
the  matter  in  litigation.  Hays's  Estate, 
169  P.  S.  381 ;  aflirming  s.  c.  41  P.  L.  J. 
792. 

3.  A  chancellor  will  turn  a  deaf  ear 
to  a  married  woman,  who  has  attempted 
to  dispose  of  her  property  in  fraud  of 
her  husband's  rights.  Hedden's  Appeal, 
17  Atlan.  29. 

4.  As  to  what  is  such  lapse  of  time  as 
will  preclude  equitable  relief,  see  mem- 
orandum of  authorities  in  notes  to  Le 
Gendre  v.  Byrnes,  14  Atlan.  621 ;  Mitch- 
ell V.  Farrish,  Ibid.  712;  Chamberlain  v. 
Lyndeborough,  Ibid.  866 ;  Cvlver  v.  Pkr- 
son,  16  Ibid.  269. 

5.  A  party  to  a  contract  cannot  by  his 
"  order  "  upon  the  other  party  relieve  him- 
self of  his  own  contract  obligations.  He 
who  seeks  to  compel  performance  by 
others,  must  show  his  right  to  ask  it 
by  showing  his  own  performance  of  all 
that  is  preliminary,  and  his  readiness  to 
perform  what  is  coincident  to  that  which 
he  asks  done  by  others.  MinUfs  Appeal, 
128  P.  S.  163. 

6.  A  combination  among  brewers  to 
prevent  competition  among  themselves  is 
an  illegal  combination  in  restraint  of 
trade,  and  equity  will  not,  upon  a  bill 
for  an  account,  enforce  the  claim  of  one 
member  of  such  an  illegal  combination 
against  the  other  members,  where  his 
cause  of  action  is  based  upon  the  illegal 
agreement  Nester  v.  Continental  Brew- 
ing Co.,  161  P.  S.  473;  affirming  s.  c.  12 
C.  C.  417. 


n.  JuriscUction  of  equity. 

(o)  General  principles. 

7.  Equity  has  jurisdiction  to  decree  a 
conveyance  of  real  estate  from  defend- 
ant to  plaintiff,  where  the  case  involves 


a  trust      Chadwidc's  Appeal,  7  Atlan. 
178. 

a  A  bill  in  equity  will  lie  to  enforce 
contribution,  where  one  of  several  joint 
debtors  discharges  the  same  for  the 
benefit  of  all.  Gordon  v.  Freed,  4 
Montg.  183. 

9.  Eqviity  will  assume  jurisdiction 
where  the  complaint  charges  injuries 
and  threatened  injuries  from  an  tmlaw- 
ful  interference  with  a  water-course. 
Bolton  V.  Svoartz,  4  Montg.  198. 

10.  The  equity  side  of  the  common 
pleas  has  jurisdiction  to  enforce  the 
payment  of  legacies  charged  on  land, 
notwithstanding  the  conferring  of  such 
jurisdiction  upon  the  orphans'  court  by 
the  act  of  24  February  1834  (Brightly's 
Purdon  620).  See  act  17  May  1866. 
(Brightly's  Purdon  1634).  Brotzman  v. 
Brotzman,  1  Northam.  13;  affirmed  in 
Brotzman's  Appeal,  119  P.  S.  646. 

U.  Equity  has  jurisdiction  of  a  bill 
by  the  assignee  of  an  insolvent  bank 
against  the  president  and  others,  charg- 
ing that  the  defendants  had  withdrawn 
large  sums  and  used  them  in  gambling 
in  oil,  on  the  ground  that  the  remedy 
at  law,  involving  the  consideration  of  a 
mass  of  complicated  accounts,  would  be 
inadequate.  Warner  v.  McMullin,  131 
P.  S.  370. 

12.  If  distinct  matters  be  charged  in 
the  bill,  and  one  fails  or  is  not  cogni- 
zable in  equity,  the  bill  may  be  good  as 
to  the  other.  Bishop  v.  Cotcden,  5 
Montg.  161. 

13.  A  court  of  equity  having  jurisdic- 
tion of  an  executory  contract  for  the 
sale  of  real  estate,  may  issue  an  injimc- 
tion  to  keep  the  property  in  ^atu  quo. 
Citizens'  Natural  Gas  Co.  v.  Shenango 
Natural  Gas  Co.,  138  P.  S.  22;  affirming 
8.  c.  7  C.  C.  277 ;  24  W.  N.  C.  673. 

14.  Equity  has  jurisdiction  to  enjoin 
the  successor  in  title  of  a  lessor  in  an 
oil  mining  lease  from  mining  for  oil  on 
part  of  the  demised  premises,  at  the 
suit  of  the  assignee  of  the  lessee.  Duf- 
fidd  V.  Hue,  136  P.  S.  602;  s.  c.  26  W. 
K  C.  387. 
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15.  Where  certain  matters  were  placed 
under  the  control  of  a  church  conference 
and  the  authority  of  the  conference  was 
defied  by  its  members,  and  the  power  of 
the  association  to  enforce  obedience  to  its 
decree  was  exhausted;  it  was  field,  that 
equity  would  assume  jurisdiction  and 
grant  relief;  and  this,  though  by  the 
discipline  of  the  association  such  con- 
ference was  to  be  the  supreme  court  of 
law  of  the  church.  Brovm  v.  Fainter,  8 
Montg.  130. 

16.  Equity  has  jurisdiction  of  a  bill 
filed  for  the  appointment  of  a  receiver  for 
a  joint  stock  company.  Frank  v.  Lewis 
Foundry  &  Machine  Co.,  41  P.  L.  J.  33. 

17.  If  a  report  of  referees  awards 
money  to  be  paid  by  defendant  and  other 
things  to  be  done  by  plaintifF,  if  the  court 
cannot  enforce  both  they  will  enforce 
neither.  A  justice  has  no  jurisdiction  of 
a  suit  for  the  money  awarded ;  the  rem- 
edy is  by  bill  in  equity.  Tales  v.  Dem- 
mer,  9  C.  C.  80;  s.  c.  4  Del.  324. 

18.  A  court  of  law  has  no  jurisdiction 
in  an  equitable  ejectment  to  compel  the 
defendant  to  satisfy  a  mortgage  for  which 
he  has  received  credit  in  the  conditional 
verdict;  the  only  remedy  is  by  a  bill  in 
equity.  GfermattrAmerican  Title  &  TVwst 
Co.  V.  ShaOcross,  147  P.  S.  485. 

19.  Where  the  plaintiff  in  an  injunc- 
tion bill  claims  an  exclusive  right  to  mine 
coal  in  certain  lands,  and  avers  that  the 
defendant  is  taking  it  out  and  shipping  it 
in  such  quantities  that  the  mines  will 
soon  be  exhausted,  equity  has  jurisdiction 
to  restrain  such  a  continuous  trespass. 
Jennings  v.  Beale,  168  P.  S.  283. 

20.  Where  a  bill  to  restrain  the  tres- 
pass upon  real  estate  is  filed  and  the  deed 
under  which  the  plaintiff  claims  is  recited 
in  the  chain  of  title  and  is  admitted  in 
the  pleadings,  and  the  only  question  is 
whether  it  confers  a  right  upon  the  plain- 
tiff to  mine  coal,  no  such  question  of  title 
arises  as  will  deprive  a  court  of  equity 
of  jurisdiction.  Jennings  v.  Be(Ue,  168 
P.  S.  283. 

21.  Where  a  court  of  equity  has  juris- 
diction of  a  person,  it  may  issue  an  in- 


junction to  prevent  his  trespassing  on 
lands  in  another  county.  Jennings  v. 
Beale,  168  P.  S.  283. 

22.  Equity  has  jurisdiction  to  restrain 
the  drilling  of  an  oil  well  where  the  lease, 
under  which  the  right  is  claimed,  does  not 
grant  a  conveyance  in  fee,  but  merely  an 
incorporeal  hereditament.  Carnegie  Nat- 
ural Oas  Co.  V.  Philadelphia  Company, 
168  P.  S.  317. 

23.  Proceedings  will  not  be  set  aside, 
except  in  a  clear  case,  for  want  of  juris- 
diction, after  the  defendant  has  acqui- 
esced in  the  reference  to  a  master  involv- 
ing heavy  costs.  Evans  v.  Goodwin,  132 
P.  S.  136 ;  affirming  s.  c.  46  L.  I.  168. 

24.  The  supreme  court  does  not  favor 
giving  jurisdiction  to  equity  by  consent ; 
where,  however,  something  might  be  said 
in  favor  of  the  jurisdiction  and  the  case 
had  proceeded  to  final  hearing,  the  covirt 
disposed  of  the  case  as  it  stood.  Jinks  v. 
Banner  Lodge,  139  P.  S.  414;  affirming 
8.  c.  37  P.  L.  J.  446. 

25.  When  the  parties  to  a  suit  in 
equity  have  submitted  to  the  jurisdiction 
and  taken  the  chances  of  a  decree  in  their 
favor,  an  objection  that  it  should  have 
been  at  law,  first  made  in  the  supreme 
court,  will  not  prevail  unless  the  want  of 
jurisdiction  is  so  plain  as  to  justify  a  dis- 
missal of  the  court's  own  motion.  Edgett 
V.  Douglass,  144  P.  S.  96. 

26.  After  a  full  hearing  upon  excep- 
tions to  a  master's  report,  and  after 
heavy  costs  have  been  incurred,  a  doubt 
as  to  equitable  jurisdiction  is  not  suffi- 
cient to  oust  it.  Drake  v.  Lacoe,  167 
P.  S.  17 ;  reversing  s.  c.  2  Lack.  Jur.  382. 

27.  A  court  of  equity  will  not  permit 
an  objection  to  its  jurisdiction  to  prevail 
in  a  doubtful  case  after  the  parties  have 
voluntarily  proceeded  to  a  hearing  on  the 
merits  before  a  master.  ShUlito  v.  Shil- 
lUo,  160  P.  S.  167. 

(&)  When  equity  will  not  entertain  jnri*- 
diction. 

2a  Equity  has  no  jurisdiction  of  a  bill 
praying  that  the  defendant's  interest  in 
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certain  patents  be  sold  and  the  proceeds 
applied  to  the  plaintiff's  judgment.  Sta- 
ter's Appeal,  8  Atlan.  170. 

29.  A  bill  setting  forth  an  absolute 
conveyance  under  the  supposition  that  it 
was  in  trust  for  the  plaintiff's  sister,  and 
praying  that  the  defendant  and  his  wife 
(the  plaintiff's  sister)  be  declared  trustees 
for  plaintiff,  shows  no  case  for  equitable 
interference.     Way's  Appeal,  8  Atlan.  173. 

30.  Equity  has  no  jurisdiction  of  a  bill 
to  enjoin  defendants  from  using  an  alley 
which  they  claim  the  right  to  use.  Quinn's 
Appeal,  11  Atlan.  649;  s.  c.  10  Cent. 
350. 

31.  The  court  having  found  against  the 
plaintiff  on  every  averment  in  his  bill,  the 
disclosure  by  the  evidence  of  some  other 
demand  capable  of  being  enforced  at  law, 
but  not  in  equity,  will  not  give  the  court 
jurisdiction  to  proceed  upon  that  cause  of 
action.  Ahl's  Appeal,  129  P.  S.  49.  See 
Wolford  v.  BaUroad  Co.,  5  York  186. 

32.  A  bill  in  equity  will  not  lie  by  a 
second  lessee  of  oil  lands  alleging  a  for- 
feiture by  a  prior  lessee  in  possession. 
The  plaintiff  has  an  adequate  remedy  at 
law  either  by  ejectment  or  an  action  for 
damages.  Tkonuis  v.  HukUl,  131  P.  S. 
298. 

33.  A  lease  for  an  ochre  mine  providing 
that  if  the  royalties  be  not  paid  for  the 
term  of  three  months  then  the  lease  to  be 
null  and  void,  a  bill  in  eqiiity  will  not  lie 
against  the  lessees  in  possession  to  enforce 
a  forfeiture,  the  lessors  having  an  ade- 
quate remedy  at  law  in  assumpsit  for 
arrears.    Hoch.  v.  Bass,  133  P.  S.  328. 

34.  Upon  the  pledge  of  shares  of  stock 
for  a  simple  particular  indebtedness,  with 
power  to  sell  and  apply,  equity  has  no 
jurisdiction  to  compel  a  retransfer  and 
account.  The  pledgor  has  a  complete 
remedy  at  law.  Roland  v.  Lancaster 
County  Nat.  Bank,  136  P.  S.  698. 

35.  Equity  has  no  jurisdiction  to  enjoin 
the  trespass  on  mining  rights;  the  dis- 
puted legal  title  must  first  be  settled  at 
law.  Duncan  v.  Hdlidaysburg  &  Gap 
Iron  Works,  136  P.  S.  478;  s.  o.  26  W. 
N.  C.  479. 


36.  The  common  pleas  has  no  jurisdic- 
tion of  a  bill  in  equity  to  obtain  a  construc- 
tion of  a  last  will  and  enforce  payment 
of  purchase  money  on  a  sale  of  real  estate 
devised,  but  where  no  such  objection  was 
raised,  the  court  affirmed  the  decree  but 
was  not  willing  that  such  affirmance 
shoidd  be  used  as  a  precedent.  Sauer  v. 
Mdlinger,  138  P.  S.  338. 

37.  An  owner  of  personal  property  may 
transfer  the  title  by  the  gift  of  it  direct 
to  the  donee,  or  he  may  impress  upon  it 
a  trust  for  the  donee's  benefit ;  in  either 
case,  however,  if  the  transaction  remains 
imperfect  and  executory,  equity  will  not 
aid  in  its  enforcement.  Smith's  Estate, 
144  P.  S.  428.  See  Gaffney's  Estate,  146 
P.  S.  49. 

38.  Equity  will  not  assume  jurisdiction 
over  a  claim  which  is  merely  a  claim  for 
damages  for  breach  of  contract,  nor  over 
a  cause  in  which  the  accounts  are  all  on 
one  side  and  no  discovery  is  sought.  Paton 
V.  aark,  166  P.  S.  49. 

39.  A  court  of  equity  has  no  jurisdic- 
tion to  supervise  and  direct  the  exercise 
of  the  official  discretion  of  a  board  of 
school  directors  in  the  location  of  a  school- 
house,  where  Such  discretion  has  been  ex- 
ercised without  fraud.  Both  v.  MarshaU, 
168  P.  S.  272. 

40.  Where  the  legal  title  to  real  estate 
and  the  right  of  possession  thereunder  is 
involved,  the  defendant  is  entitled  to  a 
trial  by  jury,  and  a  court  of  equity  has 
no  jurisdiction  by  injunction  to  try  the 
question  according  to  the  course  of  pro- 
cedure in  chancery.  Pennsylvania  Canal 
Co.  V.  Middletovon  &  Harrisburg  Turnpike 
Co.,  11  C.  C.  682. 

m.  Trusts. 

41.  A  voluntary  deed  of  trust  is  not 
revocable  unless  obtained  by  fraud  or  im- 
position, or  executed  under  a  misappre- 
hension of  fact  or  its  legal  effect  Saylor 
V.  Leedom,  5  Montg.  78. 

42.  A  deed  of  trust  executed  by  the 
plaintiff  on  account  of  his  intemperate 
habits,  will  not  be  annulled  on  his  refor- 
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mation,  in  the  absence  of  allegations  of 
fraud,  incapacity,  neglect  or  undue  influ- 
ence.    Graybill  v.  Johns,  7  Lane.  147. 

43.  In  the  absence  of  a  certain  intent 
in  a  deed  of  trust  to  make  a  gift  irrevo- 
cable, the  omission  of  a  power  to  revoke 
is  prima  fade  evidence  of  a  mistake. 
Bristor  V.  Tasker,  135  P.  S.  110 ;  s.  c.  26 
W.  N.  C.  116. 

44.  Equity  will  not  enforce  the  provis- 
ions of  a  secret  trust  in  a  bill  of  sale  made 
to  hinder  and  delay  creditors.  Ghiggen- 
heimer's  Appeal,  2  Cent  626. 

45.  A  spendthrift  having  by  deed  cre- 
ated a  trust  in  favor  of  his  wife  and  chil- 
dren, equity  will  not  set  it  aside,  though 
it  convey  practically  his  whole  estate, 
without  reserving  any  power  of  revocar 
tion,  or  of  support  for  himself,  beyond 
his  incidental  rights  as  a  member  of  his 
wife's  family.  Merriman  v.  Munson,  134 
P.  S.  114. 

46.  Though  to  make  a  contract  valid 
upon  a  trust  fund  a  joint  exercise  of 
judgment  by  all  the  trustees  is  essential, 
yet  if  a  contract  be  executed  by  one,  with 
the  knowledge  of  the  others,  who  acqui- 
esce for  years,  a  chancellor  will  not  grant 
affirmative  aid.  Philadelphia  Trust,  S.  D. 
and  Ins.  Go.  v.  Philadelphia  &  Reading 
Coal  and  Iron  Co.,  139  P.  S.  634 ;  s.  c.  27 
W.  N.  C.  326. 

47.  Where  real  estate  was  devised  in 
trust  to  testator's  "  trustee  and  executors 
hereinafter  named,"  and  in  a  later  clause 
he  named  a  trust  company  as  trustee 
and  executor,  and  three  individuals  as 
(M>executors ;  it  was  held,  that  a  court  of 
equity  had  jurisdiction  to  enforce  the 
trust  St.  Margaret  Memorial  Hospital 
V.  Pennsylvania  Co.  for  Ins.  on  Lives  & 
Chranting  Annuities,  168  P.  S.  441. 

4a  Where  a  father  entered  into  an 
oral  contract  to  purchase  land  and  di- 
rected that  the  deed  should  be  made  to 
his  daughter,  and  before  the  deed  was 
made  the  owner  entered  into  a  written 
agreement,  to  sell  the  land  to  another 
person;  it  was  held,  upon  a  bill  against 
the  vendor  for  specific  performance  and 
against  the  first  grantee  to  have  her  de- 


clared trustee  of  the  legal  title,  for  the 
second  purchaser,  that  the  grantee's 
father,  who  was  the  real  purchaser,  was  a 
necessary  party  to  the  bill.  Maguire  v. 
Heraty,  163  P.  S.  381. 

49.  Where  a  person  receives  money  to 
be  paid  to  another  or  to  be  appropriated 
to  a  particular  purpose,  and  he  does  not 
pay  it  to  the  person  nor  apply  it  to  the 
purpose  intended,  he  becomes  a  trustee 
and  he  may  be  sued  either  in  law  or  in 
equity.  Minter  v.  Bittinger,  3  York 
203. 

50.  Upon  a  bill  to  re-establish  a  trust 
where  the  defence  was  justifiable,  it  was 
held,  that  the  costs  would  be  divided. 
Old  Eagle  School  Property,  36  W.  N".  C. 
348. 

51.  Where  property  was  devised  to  a 
daughter  for  life  and  in  trust  for  her 
children,  and  in  case  of  her  death  without 
children  then  to  the  testator's  heirs  at 
law  at  the  time  of  her  death,  and  the 
daughter  carried  on  the  business  of  brick 
making  upon  the  property  and  died  insol- 
vent ;  it  was  held,  that  a  bill  did  not  lie 
by  her  creditors  against  her  administra- 
tors and  children  for  the  purpose  of  hold- 
ing the  real  estate  liable,  upon  an  aver- 
ment that  the  estate  of  the  daughter  was 
made  insolvent  by  the  use  of  the  plain- 
tiffs' money  in  the  improvement  of  the 
trust  estate,  their  claims  being  for  work 
done,  materials  furnished  and  money  ex- 
pended in  making  improvements  and  bet- 
terments to  said  estate.  Hebum  v.  Spotts, 
168  P.  S.  346. 

See  Tbustees. 

USBS   AND   TbUSTS. 

rv.  Mistake. 

52.  If  a  scrivener  be  not  instructed  to 
insert  a  clause  in  an  agreement,  its  omis- 
sion does  not  amount  to  a  scrivener's  mis- 
take.    Tagg  v.  Behring,  10  Atlan.  782. 

53.  Where  the  defendant  in  ejectment 
purchased  town  lots  from  the  plaintiff, 
paid  the  purchase  money,  went  into  pos- 
session and  made  improvements,  but  the 
deeds  by  mistake  conveyed  other  lots,  the 
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defendant  is  entitled  to  a  verdict.    2Veas?er 
V.  Fisher,  130  P.  S.  276. 

M.  Where  a  policy  in  a  mutual  insur- 
ance company  was  written  by  mistake 
for  three  instead  of  five  years,  entered 
on  the  books  of  the  company  as  a  five- 
year  policy  and  the  insured  paid  assess- 
ments thereon  after  the  expiration  of 
three  years;  it  was  kdd,  in  a  suit  for  a 
loss,  that  the  question  of  mistake  was 
for  the  jury.  Nod  v.  Pymatuning  Mut. 
Fire  Insurance  Co.,  130  P.  S.  523. 

55.  To  reform  an  instrument  on  the 
ground  of  mistake,  it  must  be  made  to 
appear  "clearly  and  satisfactorily,  by 
clear,  full  and  definite  testimony,  to  the 
satisfaction  of  the  jviry."  Clayhortgh  v. 
Goodchild,  136  P.  S.  421 ;  Stafford  v.  GUes, 
Ibid.  411. 

56.  In  a  suit  on  a  covenant  of  general 
warranty  in  a  deed  for  the  value  of  a  coal 
vein  which  the  grantor  did  not  own  and 
which  was  not  excepted  in  the  deed,  evi- 
dence that  the  grantees  knew  that  the 
grantor  did  not  own  the  coal  and  did  not 
include  it,  is  suf&cient  to  go  to  the  jury 
on  the  question  of  the  reformation  of  the 
deed  on  the  ground  of  mutual  mistake. 
Stafford  v.  GUes,  135  P.  S.  411. 

57.  If  money  be  paid  by  a  receiver  to 
a  party  litigant,  under  an  order  of  court 
obtained  by  mistake  or  fraud,  a  chancellor 
may  require  the  money  to  be  refunded. 
Falm^  v.- Allen,  136  P.  S.  656;  s.  c.  26 
W.  N.  C.  514. 

sa  Where  a  creditor  held  a  life  policy 
for  six  thousand  dollars  on  the  life  of 
his  debtor,  and  agreed  to  take  therefor 
a  paid-up  policy  for  twenty-five  hundred 
dollars,  and  at  the  time  of  the  transaction 
the  debtor  had  been  dead  for  ten  days,  the 
supreme  court  in  reversing  a  decree  sus- 
taining a  demurrer  to  a  bill  to  set  aside 
the  transaction,  held,  that  the  transaction 
was  a  bargain  made  xmder  the  influence 
of  a  mutual  mistake  of  facts,  and  that 
it  would  be  grossly  inequitable  to  hold 
the  plaintiff  to  it.  Riegel  v.  American 
Life  Ins.  Co.,  140  P.  S.  193;  reversing 
8.  c.  7  C.  C.  445.     See  s.  c.  163  P.  S.  134. 

S9.  Where  a  creditor  held  a  life  policy 


on  the  life  of  her  debtor,  whose  where- 
abouts was  unknown,  and  she  made  an 
arrangement  with  the  company,  under 
which  she  surrendered  the  policy  and  took 
a  paid-up  policy  for  twenty-five  hundred 
dollars  in  lieu  thereof,  both  parties  acting 
on  the  supposition  that  the  assured  was 
alive  when  in  point  of  fact  he  had  been 
dead  for  ten  days  ;  it  was  held,  that  such 
an  agreement  having  been  made  under 
the  influence  of  a  mutual  mistake  of  fact, 
the  plaintifE  was  entitled  to  have  the 
original  policy  reinstated  as  of  the  date  of 
its  surrender.  Riegd  v.  American  Life 
Ins.  Co.,  153  P.  S.  134;  reversing  s.  c.  12 
C.  C.  177. 

GO.  In  an  action  of  ejectment,  where 
the  sole  defence  is  that  the  prior  convey- 
ance from  the  common  grantor  to  the 
plaintiff  erroneously  included  the  land 
in  dispute  by  the  mutual  mistake  of  the 
parties  to  it,  such  mistake  must  be  estab- 
lished by  proofs  which  would  justify  a 
chancellor  in  reforming  the  deed;  evi- 
dence is  inadmissible  of  the  undisclosed 
intentions  and  opinions  of  the  parties  to 
the  plaintiff's  deed.  Breneiser  v.  Davis, 
141  P.  S.  86. 

61.  Where  a  judgment  is  confessed  to 
secure  the  debtor's  several  creditors,  the 
moneys  collected  upon  it  to  be  distrib- 
uted "  among  all  my  creditors  share  and 
share  alike,"  it  may  be  shown  on  dis- 
tribution that  the  intention  of  both  the 
debtor  and  trustee  was  to  secure  only 
certain  specified  claims  scheduled  in 
writing  at  the  time,  and  that  by  mis- 
take certain  words  which  would  have  so 
restricted  the  security,  were  omitted 
from  the  confession.  Jenkins  v.  Davis, 
141  P.  S.  266;  reversing  s.  c.  6  Montg.  66. 

62.  Where  the  evidence  showed  that  a 
boundary  line  run  by  the  surveyor  was  a 
mistake  merely  and  never  had  been 
adopted  as  a  consentable  line;  it  was 
heid,  in  an  action  for  timber  cut,  that 
judgment  was  properly  directed  for  de- 
fendant, where  the  plaintiff  failed  to 
show  title  to  the  land  upon  which  the 
alleged  trespass  was  committed.  Waters 
V.  Starr,  142  P.  S.  418. 
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63.  In  an  action  to  recover  back  a  sum 
paid  by  plaintiff  to  defendant  in  conse- 
quence of  an  alleged  mutual  mistake  in 
carrying  into  effect  an  amicable  partition 
of  land,  a  verdict  for  the  plaintiff  was 
sustained  where  the  trial  judge,  satisfied 
as  a  chancellor  of  the  suflciency  of  the 
evidence,  had  properly  submitted  the 
question  of  mistake  to  the  jury.  Beed 
v.  Horn,  143  P.  S.  323. 

64.  Where  a  husband  as  administrator 
of  his  wife,  charges  himself  in  his  ac- 
count by  mistake,  with  money  which 
is  really  his  own,  the  court  may  permit 
him  to  withdraw  it  from  the  account 
Quaiters's  Estate,  147  P.  S.  124. 

65.  Where  residuary  legatees  have,  by 
mistake,  received  an  amoiint  ia  excess  of 
their  interest,  they  will  be  required  to 
refund  to  the  widow  her  share,  but  inter- 
est will  only  be  allowed  from  the  date  at 
which  the  demand  for  restitution  was 
made.  Grim's  Estate,  147  P.  S.  190; 
afi&rming  s.  c.  48  L.  I.  86. 

66.  To  reform  a  deed  on  the  ground  of 
mistake,  the  evidence  must  be  clear, 
precise  and  indubitable;  it  must  not 
only  be  credible  but  of  such  weight  and 
directness  as  to  make  out  the  facts  al- 
leged beyond  a  reasonable  doubt  Boyer- 
town  Nat.  Bank  v.  Hartman,  147  P.  S. 
558. 

67.  A  mere  mistake  in  charging  goods 
to  the  wrong  person  does  not  discharge 
the  real  debtor;  the  plaintiff  does  not 
thereby  lose  his  right  of  action  against 
the  person,  to  whom  and  at  whose  request, 
he  furnished  the  goods.  Ashman  v. 
Weigley,  148  P.  S.  61. 

6a  Where  money  which  is  due  to  a 
person  is  paid  to  him  without  fraud,  he 
may  retain  it  although  he  could  not  have 
recovered  it  at  law.  Where  the  sheriff 
paid  to  the  plaintiff  in  an  execution  the 
amount  due  to  him  as  disclosed  by  the 
searches,  and  it  was  afterwards  dis- 
covered that  a  city  claim  was  a  prior  lien 
and  the  sheriff  was  compelled  to  pay 
such  lien ;  it  was  held,  that  the  sheriff 
could  not  recover  the  amount  of  the 
claim  from  the  plaintiff  in  the  execu- 


tion.   Krumbhaw  v.  YewdaX,  163  P.  S. 
476. 

69.  In  an  action  for  goods  sold  and 
delivered,  it  is  a  good  defence  that  the 
goods  were  furnished  the  defendants  not 
as  purchasers,  but  as  managers  of  a  busi- 
ness entered  upon  for  the  benefit  of  both 
parties,  and  as  plaintiffs  contribution  to 
the  stock,  and  that  such  stipulation  had 
been  omitted  by  mistake  from  the  written 
agreement    Lee  v.  Taylor,  154  P.  S-  95. 

70.  Where  a  landowner  goes  to  the 
county  treasurer's  ofiice  for  the  purpose 
of  paying  all  overdue  taxes  and  prevent- 
ing a  sale  of  his  property,  and  he  pays  all 
the  taxes  demanded,  his  property  cannot 
be  sold  subsequently  for  taxes,  which  the 
treasurer,  by  mistake,  failed  to  demand  of 
him.  Pottsville  Lumber  Co.  v.  WeUs,  167 
P.  S.  5. 

71.  The  sale  of  a  ground-rent  was  not 
set  aside  on  the  ground  of  mistake  where 
it  appeared  that  the  defendant  owned  the 
ground-rent  which  she  thought  was  irre- 
deemable and  gave  it  to  her  son  to  de- 
liver to  an  auctioneer  to  be  sold,  who  so 
represented  it  to  the  auctioneer,  who  so 
advertised  and  sold  it,  that  the  plaintiff's 
decedent  bought  the  ground-rent  as  an 
irredeemable  one,  relying  upon  the  de- 
fendant's representation,  and  plaintiff 
took  the  title  papers  to  a  title  company 
who  insured  it  as  irredeemable,  where  two 
years  and  a  half  were  permitted  to  elapse 
before  the  bill  was  filed,  and  it  did  not 
appear  that  there  was  any  intentional 
misrepresentation  as  to  the  quality  of  the 
groimd-rent.  Clapp  v.  Hoffman,  169  P.  S. 
531. 

72.  Where  an  executor  agrees  in  writ- 
ing to  pay  out  of  his  commissions  what- 
ever fees  should  be  allowed  to  his  coxmsel, 
it  is  no  defence  in  an  action  to  recover 
the  fee  that  the  writing  was  signed  by 
him  in  the  haste  and  excitement  of  the 
court-room  and  did  not  contain  the  agree- 
ment as  he  made  it  Beilly  v.  Daly,  169 
P.  S.  606. 

73.  Where  a  deed  to  a  church  conveyed 
more  land  than  the  parties  intended,  and 
the  grantee  forced  the  grantor  to  resort 
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to  a  bill  in  eqtiity  for  a  reconveyance ;  it 
was  ?ield,  that  the  costs  of  the  equity  suit 
should  be  borne  by  the  grantee.  Shed- 
wick  V.  Prospect  Methodist  Episcopal 
Church,  160  P.  S.  67. 

74.  A  mistake  in  the  entry  of  a  judg- 
ment will  not  be  corrected  to  the  preju- 
dice of  subsequent  lien  creditors.  Strouda- 
burg  Bank  v.  La  Bar,  7  C.  C.  163. 

75.  Equity  will  not  enforce  a  covenant 
to  keep  open  an  alley,  which  found  its 
way  into  a'  deed  by  mistake,  where  the 
parties  rectified  the  error  among  them- 
selves and  acquiesced  in  it  for  many 
years.    Corbett  v.  Bloch,  1  Lack.  Jur.  441. 

76.  Where  the  maker  of  a  promissory 
note  made  an  assignment  for  creditors, 
and  a  dividend  was  paid  to  the  payee's 
administrator  by  mistake,  instead  of  to 
his  assignee,  an  auditor,  appointed  to  dis- 
tribute the  estate  of  the  payee,  can  correct 
the  mistake  and  award  the  dividend  to 
the  holder  of  the  note.  Fisher's  Estate, 
7  Lane.  333. 

77.  As  to  when  an  instrument  will  be 
reformed  on  the  ground  of  mistake,  see 
note  to  Fehlberg  v.  Cosine,  13  Atlan.  112. 

See  Equity,  IIL,  VI. 

V.  Fraud. 

7a  An  assignee  in  bankruptcy  ac- 
quires the  right  to  all  property  fraudu- 
lently conveyed  by  the  bankrupt ;  a  cred- 
itor cannot,  after  the  commencement  of 
the  proceedings  in  bankruptcy,  institute 
proceedings  to  set  aside  a  fraudulent  con- 
veyance. So  equity  will  not,  in  aid  of  an 
execution,  entertain  a  bill  of  discovery 
agaiast  the  supposed  fraudulent  assignee 
of  the  bankrupt  by  one  of  his  creditors. 
Miners?  Nat.  BanKs  Appeal,  9  Atlan.  299. 

79.  Upon  a  bill  to  set  aside  articles  of 
separation  on  the  ground  of  fraud,  the 
court  may,  upon  an  answer  denying  the 
allegations  of  the  bill,  dismiss  the  same ; 
but,  in  the  absence  of  a  cross-bill,  it  is 
error  to  further  decree  that  the  articles 
be  given  full  force  and  effect.  Brode- 
man's  Aj^peal,  3  Cent.  646. 

80.  A  mortgage  accepted  by  a  vendor. 


in  f urthei-ance  of  a  fraud  upon  the  latter's 
creditors  will  not  be  enforced.  Rofidand 
V.  Martin,  4  Cent.  760. 

81.  A  bill  in  equity  lies  to  set  aside  an 
award  of  a  prospective  arbitrator  on  the 
ground  of  fraud,  but  the  plaintiff  must 
aver  and  prove  that  the  party  benefited 
by  the  award  participated  in  the  fraud 
charged.  Evidence  that  the  arbitrator 
was  partial  and  unfair  and  knowingly 
made  an  improper  decision,  is  insuf^cient 
Hartupee  v.  Pittsburgh,  131  P.  S.  636. 

82.  A  bill  in  equity  does  not  lie  to  com- 
pel the  reconveyance  of  shares  of  stock 
sold  to  the  defendant  under  fraudulent 
representations  made  by  him,  where  the 
relief  sought  is  merely  compensation  in 
damages ;  in  svch  a  case  there  is  an  ade- 
quate remedy  at  law.  Edelman  v.  Lot- 
shaw,  169  P.  S.  644;  affirming  s.  c.  9 
Montg.  83. 

83.  A  court  of  equity  has  power  to 
nullify  a  judgment  of  another  court  of 
concurrent  jurisdiction  on  the  ground  of 
fraud,  and  decree  a  sheriff's  sale  there- 
under to  be  of  no  effect,  but  such  jurisdic- 
tion will  not  be  assumed  where  the  plain- 
tifTs  bill  contains  substantially  the  same 
averments  as  were  contained  in  a  peti- 
tion in  such  other  court  praying  that  the 
judgment  be  stricken  off  and  the  execu- 
tion set  aside,  upon  which  petition  such 
rules  were  discharged.  Wallace  v.  Stev- 
enson, 42  P.  L.  J.  363. 

See  Equity,  XIV. 
Fkaud. 

VI.  Acconnt. 

84.  If  a  lease  of  coal  lands  be  amicably 
forfeited,  and  there  be  a  subsequent  relet- 
ting to  the  principal  of  the  former  tenant, 
the  recognition  of  the  subsequent  tenant 
is  a  bar  to  a  bill  for  an  account  against 
the  first.    Seed's  Appeal,  7  Atlan.  174. 

85.  In  a  suit  for  a  balance  found  in 
favor  of  the  plaintiff  by  a  settlement  of  a 
partnership  account,  such  settlement  ac- 
quiesced in  for  years  is  conclusive,  xmless 
it  clearly  be  shown,  and  this  within  a 
reasonable  time,  that  a  mistake  was  com- 
mitted.    Vamer's  Appeal,  16  Atlan.  98. 
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86.  Where  the  complainant  contrib- 
uted funds'  for  the  erection  of  a  factory 
upon  the  land  of  his  former  partner,  who 
subsequently  conveyed  the  premises,  a 
bill  will  not  lie  against  the  purchasers  for 
an  account.  There  is  an  adequate  remedy 
at  law.    Mather'a  Appeal,  1  Cent.  342. 

87.  Where  an  account  was  stated  in 
accordance  with  a  preliminary  decree  or- 
dering the  same,  and  exceptions  to  the 
same  were  dismissed  by  the  court  below, 
the  supreme  court  will  not  on  appeal  re- 
vise or  correct  such  account,  the  evidence 
upon  which  the  original  decree  was 
based,  not  being  supplied.  Wagenhorat's 
Appeal,  126  P.  S.  127. 

sa  If  practically  all  the  stockholders 
of  a  corporation  agree  to  contribute  to  a 
guaranty  fund  for  the  payment  of  the 
debts  of  the  corporation,  the  surplus  to  be 
divided  among  the  stockholders;  one 
who  has  complied  with  his  portion  of  the 
agreement  is  entitled  to  an  account  of 
said  guaranty  fund  from  the  others ;  and 
this,  though  the  franchises  and  property 
of  the  corporation  have  been  since  sold 
under  its  mortgage.      Huston's  Appeal, 

127  P.  S.  620;  reversing  HusUm  v.  Clark, 
46  L.  I.  236. 

89.  If  a  bill,  filed  for  discovery  and 
account,  allege  not  only  a  partnership,  but 
also  a  contract  imposing  mutual  duties  of 
accoimting,  and  such  accounts  are  neces- 
sarily continuing,  the  case  is  a  proper  one 
for  equitable  cognizance ;  the  bill  should 
not  be  dismissed  as  one  for  specific  per- 
formance.    Oil  Well  Packer  Co.'s  Appeal, 

128  P.  S.  421.    See  Oil  Well  Packer  Co. 
V.  Jarecki  Mfg.  Co.,  167  P.  S.  342. 

90.  A  bill  by  an  assignee  for  creditors 
for  the  sale  of  stock  and  account,  against 
one  who  had  received  certain  notes  from 
the  assignor  for  speculation,  was  properly 
disposed  of  by  final  decree  after  a  report  of 
the  master  on  its  merits.  Evans  v.  Good- 
toin,  132  P.  S.  136;  afl^rming  s.  c.  46  L.  I. 
168. 

91.  Where  one  of  several  heirs  has 
had  possession  of  the  real  estate,  equity 
will  compel  him  to  account  to  his  co- 
heirs for  their  proportion  of  the  rental 


value  of  the  land ;  and  this,  whether  his 
exclusive  possession  was  with  or  without 
the  consent  of  the  other  owners.  Clayton 
V.  McCay,  143  P.  S.  226. 

92.  Assumpsit  lies  for  the  balance  of 
an  account,  where  the  only  work  for  the 
jury  is  to  add  the  debit  and  credit  side  of 
the  accoimt  and  strike  the  balance;  in 
such  a  case  it  is  not  necessary  to  bring 
account  render,  or  to  file  a  bill  in  equiiy. 
Bichey  v.  HaOvaway,  149  P.  S.  207. 

93.  Where  a  defendant  is  found  liable 
to  account,  he  should  be  awarded  an  op- 
portunity to  state  an  account  before  the 
entry  of  a  final  decree,  feeder  v.  Trvl- 
linger,  161  P.  S.  287. 

94.  Upon  a  bill  to  restrain  a  contin- 
uing trespass,  an  account  of  damages 
previously  sustained  follows  as  an  inci- 
dent and  to  avoid  multiplicity  of  suits. 
Walters  v.  McElroy,  151  P.  S.  649. 

95.  Where  a  partner  who  had  over- 
drawn his  account  was  requested  to  make 
it  good,  but  did  not  do  so,  and  a  year 
later  he  was  requested  to  withdraw,  and 
from  that  date  until  his  death  he  had  no 
business  transactions  with  the  partner- 
ship, and  made  no  claim  upon  it ;  it  was 
held,  that  there  was  a  dissolution  of  the 
firm  by  acquiescence  in  the  demand,  and 
a  bill  for  an  account  by  his  legal  repre- 
sentatives would  be  refused.  McConomy 
V.  Beed,  162  P.  S.  42;  affirming  s.  c.  9 
Lane.  66. 

96.  Upon  a  bill  for  an  account,  the 
supreme  covirt  will  not  necessarily  re- 
verse because  the  bill  merely  sets  forth 
facts,  which  amount  to  a  cMm  by  an 
administrator  for  money  of  his  decedent, 
for  which  assumpsit  is  an  adequate  rem- 
edy. Fidelity  TUle  &  TruA  Co.  v.  WeUzd, 
162  P.  S.  498. 

97.  Upon  a  bill  for  an  account  between 
partners,  where  it  is  agreed  to  submit 
the  matters  in  dispute  to  arbitration,  and 
before  the  award  was  filed  one  of  the 
parties  revoked  the  submission,  and, 
after  the  revocation,  the  award  was  filed 
but  was  subsequently  stricken  off,  and 
the  parties  proceeded  under  the  bill  be- 
fore an  examiner  and  master;    it  was 
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?ield,  that  the  parties  had  waived  the  sub- 
mission and  award,  and  that  it  was  the 
duty  of  the  master  to  decide  the  case  on 
its  merits.  McKenna  v.  Lyle,  155  P.  S. 
599. 

98.  Equity  wUI  not  assume  jurisdiction 
over  a  claim,  which  is  merely  a  claim  for 
damages  for  breach  of  contract,  nor  over 
a  cause  in  which  the  accounts  are  all  on 
one  side  and  no  discovery  is  sought. 
Paton  V.  Clark,  166  P.  S.  49. 

99.  An  assignment  of  the  lease  by  the 
lessee  for  an  increased  consideration  with 
wholly  new  stipulations,  with  right  of  re- 
entry for  condition  broken,  and  with  an 
express  assumption  of  continuing  liability 
by  the  assignors,  and  a  manifest  intention 
to  sub-let,  will  not  destroy  the  privity  of 
the  estate  between  the  lessors  and  lessees 
so  as  to  bar  a  bill  against  the  lessees  for 
an  account;  such  a  defence  would  have 
to  be  set  up  by  demurrer  or  in  the  an- 
swer, or  in  the  proceedings  before  the 
master,  and  could  not  for  the  first  time 
be  alleged  at  the  oral  argument  before 
the  court.  Drake  v.  Lacoe,  157  P.  S.  17 ; 
reversing  s.  c.  2  Lack.  Jur.  382. 

100.  Where  the  owners  of  a  patent 
licensed  another  to  sell  it  at  the  rate  of 
forty  dollars  for  each  article,  and  without 
authority  they  revoked  the  license  and 
then  began  selling  the  article  at  twenty- 
five  dollars;  it  was  hdd,  in  an  action 
for  an  account,  that  the  licensees  were 
only  obliged  to  account  at  the  rate  of 
twenty-five  dollars,  and  that  the  licensors 
were  bound  to  account  to  the  licensees 
for  the  profits  on  the  articles  sold  by 
them,  and  that  the  costs  should  be  equally 
divided  between  the  parties.  Oil  Well 
Packer  Co.  v.  Jarecki  Mfg.  Co.,  157  P.  S. 
342. 

101.  A  bill  for  an  account,  in  order 
that  a  final  settlement  of  a  trust  estate 
may  be  made,  and  the  plaintiffs  receive 
whatever  they  may  be  entitled  to  and  for 
further  relief,  is  substantially  a  bill  for  a 
termination  of  the  trust,  settlement  and 
distribution.  Myers  v.  Bryaon,  158  P.  S. 
246. 

102.  Upon  a  bill  for  an  account  Against 


a  partner,  where  it  appeared  that  the 
plaintiffs  had  assigned  all  their  interest 
in  the  assets  of  the  firm  to  the  defendant 
for  a  money  consideration,  and  the  plainr 
tiffs  contended  that  the  defendant  had 
knowledge  of  a  claim  sigainst  a  railroad 
company  for  discrimination,  and  that  he 
had  concealed  the  facts  relating  to  this 
claim  at  the  time  the  assignment  was 
made,  but  the  defendant  averred  that  all 
the  parties  knew  of  the  existence  of  the 
claim,  and  they  had  frequently  discussed 
it,  which  the  plaintiffs  did  not  deny;  it 
was  hdd,  that  the  bill  was  properly  dis- 
missed.    Wiley  V.  Brundred,  158  P.  S.  579. 

103.  Where  land  is  devised  to  two  sons, 
who  are  charged  with  maintaining  the 
testator's  widow  and  daughters,  and  one 
of  the  sons  has  performed  such  duty,  he 
may,  by  bill  in  equity,  compel  the  other 
to  contribute  to  the  expense  thereof 
where  a  question  of  accoimts  is  raised 
by  the  pleadings.  ShiUito  v.  ShOlUo,  WH 
P.  S.  167. 

104.  Under  the  act  13  April  1854, 
P.  L.  362,  the  county  of  Lancaster  may 
proceed  to  recover  money  from  the  city 
of  Lancaster  for  opening  streets,  either 
by  assumpsit  or  bill  in  equity,  but  the 
remedy  by  mandamus  is  inappropriate. 
That  act  contemplates  yearly  statements 
and  the  striking  of  a  balance  every  twelve 
months,  and  if  the  county  has  not  kept 
the  account  directed  by  the  act,  the  court 
will  state  an  account,  and  will  not  allow 
recovery  for  any  items  which  had  accrued 
six  years  prior  to  the  date  of  the  suit 
Lancaster  County  v.  Lancaster  City,  160 
P.  S.  411;  affirming  s.  c.  10  Lane  65. 
See  s.  c.  12  Lane.  81. 

105.  A  combination  among  brewers  to 
prevent  competition  among  themselves  is 
an  illegal  combination  in  restraint  of 
trade,  and  eqtiity  will  not,  upon  a  bill 
for  an  account,  enforce  the  claim  of  one 
member  of  such  an  illegal  combination 
against  the  other  members,  where  his 
cause  of  action  is  based  upon  the  ill^ 
agreement  Nesterv.  ContinentcU  Breicing 
Co.,  161  P.  S.  473 ;  affirming  s.  c.  12  C.  C. 
417. 
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10&  Where  the  property  of  a  corpora- 
tion was  sold  under  a  mortgage,  and  the 
purchasers  organized  a  new  company  and 
took  possession  of  all  the  assets  of  the 
old  company,  and  agreed  to  pay  a  certain 
amount  for  the  personal  property  and  to 
account  for  the  book  debts  which  they 
could  collect;  it  was  held,  that  the  new 
company  was  not  liable  for  the  book  ac- 
counts which  they  were  unable  to  collect, 
and  that  they  were  entitled  to  have  the 
Talue  of  certain  fixtures,  to  be  deducted 
from  the  appraisement  of  the  personal 
property,  which  they  had  agreed  to  pay. 
SusKm  V.  Clark,  162  P.  S.  435;  affirming 
s.  c.  3  Dist  Eep.  2. 

107.  Where,  upon  a  bill  for  an  account, 
the  defendant  has  permitted  the  case  to 
go  to  a  master  and  all  the  testimony  has 
been  taken  and  the  master's  report  has 
been  filed,  the  bill  will  not  be  dismissed, 
although  there  may  be  an  adequate  rem- 
edy at  law.  Searight  v.  Carlide  Deposit 
Bank,  162  P.  S.  504. 

10&  Upon  a  bill  for  an  account  be- 
tween partners,  where  it  appears  that 
the  proceedings  had  been  necessary  to 
the  settlement  of  matters  in  dispute,  the 
costs  would  be  divided  between  the 
parties  in  proportion  to  their  interests 
in  the  firm.  Wilson  v.  Black,  164  P.  S. 
565. 

109.  Where  a  husband  upon  purchas- 
ing real  estate  took  title  in  his  wife's 
name  and  the  latter  contributed  a  small 
amount  of  the  purchase  money  and  made 
a  will  devising  the  land  to  her  husband, 
and  subsequently  the  property  was  sold 
and  with  the  proceeds  the  husband  bought 
other  real  estate  in  his  own  name  and 
dealt  with  it  as  his  own  for  several 
Tears,  until  there  was  a  separation  be- 
tween himself  and  his  wife ;  it  was  held, 
that  the  evidence  was  sufficient  to  rebut 
the  presumption  of  a  gift,  but  that  the 
wife  was  entitled  to  a  portion  of  the 
purchase  money  contributed  by  her,  with 
interest  from  the  time  the  husband  sold 
the  property  and  began  to  treat  the  pro- 
ceeds as  his  own.  Moore  v.  Moore,  165 
PS.  464. 


UO.  Upon  a  bill  for  an  account,  the 
plaintiff's  ownership  of  certain  money 
given  by  his  wife  to  the  defendant  is 
not  sufficiently  established  by  proof  that 
his  wife  had  no  property  at  the  time 
of  her  marriage  and  had  inherited  none 
since;  she  might  have  acquired  money 
in  some  other  way.  Saake  v.  Domer, 
167  P.  S.  301;  s.  c.  36  W.  K  C.  204; 
affirming  s.  c.  3  Dist.  Rep.  170. 

Ul.  Upon  a  bill  for  an  account  where 
charges  of  fraud  and  mismanagement  are 
denied  by  the  answer,  the  court  will  hear 
and  dispose  of  such  charges  as  a  prelim- 
inary question,  but  if  in  the  course  of 
that  hearing,  it  becomes  evident  that  an 
advisor  to  the  court  is  necessary,  it  will 
call  in  the  aid  of  an  expert  accountant. 
Canard  v.  Dingee,  3  Dist.  Kep.  631. 

U2.  Where  a  bill  was  filed  by  a  mem- 
ber of  a  joint  stock  company  praying  for 
a  dissolution  and  an  account  and  a  decree 
for  an  account  was  entered  by  consent ;  it 
was  Jield,  that  after  the  master  had  made 
his  report  stating  the  account,  it  was  too 
late  for  the  defendants  to  object  that 
such  a  bill  would  not  lie.  Weller  v. 
Wood,  6  Kulp  626. 

113.  A  stated  accoimt  is  a  bar  to  a  bill 
for  an  account  without  a  particular  speci- 
fication of  fraud  or  error ;  but  the  mere 
rendering  of  an  account  does  not  make 
it  an  account  stated.  Spring  Brook  B. 
B.  Co.  V.  Lehigh  Coal  &  Navigation  Co., 
1  Lack.  L.  N.  31. 

114.  Where  mortg^ees  are  in  posses- 
sion of  the  property  or  the  mortgagors 
have  possession  for  the  purpose  of  pay- 
ing specific  charges  and  debts  by  setting 
aside  a  percentage  of  certain  receipts,  a 
bill  will  lie  for  an  account  for  all  such 
receipts.  Spring  Brook  B.  B.  Co.  v.  Le- 
high Coal  &  Navigation  Co.,  1  Lack.  L. 
N.  31. 

115.  To  sustain  a  bill  for  an  account, 
there  must  be  mutual  demands;  equity 
has  no  jurisdiction  where  the  receipts 
are  all  on  one  side  and  no  discovery  is 
sought.    Battin  v.  Martin,  10  Lane.  209. 

116.  Upon  a  bill  for  an  account,  the 
court  will  not  open  previous  stated  ao- 
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counts  between  the  parties  and  decree  a 
new  accounting,  as  though  no  former 
settlements  had  been  made,  in  the  ab- 
sence of  allegations  of  fraud,  omission 
or  mistake  in  the  stated  accounts.  Kep- 
perling  v.  Bitzer,  10  Lane.  332. 

117.  Upon  a  bill  for  an  account  by 
one  partner  against  another,  where  the 
plaintiff  claimed  that  there  had  been 
a  settlement  of  the  partnership  affairs 
in  1875,  and  asked  for  an  accounting  of 
their  affairs  since  such  settlement,  and 
the  defendant  averred  that  there  was 
no  full  settlement  in  1876  and  that  the 
firm  between  himself  and  the  plaintiff 
was  formed  in  1870  out  of  a  firm  in 
which  there  was  a  third  partner,  and 
prayed  for  an  accounting  from  the  be- 
ginning, including  the  assumed  liabil- 
ities of  the  old  firm,  and  the  master 
found  that  there  had  been  no  settle- 
ment since  the  organization  of  the  firm 
in  1870  and  had  gone  back  to  that  date ; 
it  was  held,  that  he  had  erred  in  not 
having  ascertained  the  interests  of  the 
plaintiff  and  defendant  in  the  old  firm 
when  that  firm  passed  into  the  new  one; 
and  this,  although  the  third  member  of 
the  old  firm  was  living  and  had  not  been 
made  a  party  to  the  proceeding.  Brene- 
man  v.  Breneman,  10  Lane.  387.  See  s.  c. 
12  Lane.  153. 

118.  Where  a  receiver  had  been  ap- 
pointed for  a  mutual  insurance  com- 
pany, it  was  held,  that  a  bill  would  not 
lie  against  the  of&cers  of  the  company 
by  policy  holders  to  compel  them  to  ac- 
count, and  it  was  further  Jield,  that  it 
was  the  duty  of  the  receiver  to  deal 
fairly  with  the  members  of  the  corpo- 
ration, and  if  access  to  the  books  of 
the  company  was  denied  to  members, 
by  which  they  could  prepare  affidavits 
of  defence  to  suits  brought  by  the  re- 
ceiver, judgment  on  such  suits  would 
be  suspended  until  an  inspection  was 
allowed.  Becker  v.  New  Hanover  MuttuU 
Fire  Im.  Co.,  8  Montg.  134. 

119.  Upon  a  bill  by  a .  partner  for  an 
account  where  the  defendant  denies  the 
partnership  which  is  found  to  exist,  the 


costs  of  the  entire  suit  will  be  charged 
upon  the  defendant  Steiger  v.  BrcuUey, 
34  W.  N.  C.  123. 

120.  A  bill  in  equity  lies  for  an  ac- 
count against  a  corporation  and  the  ofiB- 
cers  and  directors  thereof  individually 
and  for  a  discovery;  in  such  a  case,  a 
decree  of  dissolution  and  the  appoint- 
ment of  a  receiver  who  is  also  made  a 
party,  is  not  inconsistent  with  the  re- 
lief prayed  for.  Heindd  v.  Southern 
Pennsylvania  Mutual  Belief  Ass'n,  3 
York  204. 

See  Account, 


Vn.  CoTpoTations. 

121.  Under  sec.  13  of  the  act  16  June 
1836  (Brightly's  Purdon  775)  a  court  of 
equity  has  power  to  supervise  and  control 
the  election  of  directors  of  a  corporation 
whenever  it  is  made  to  appear  that  by 
means  of  fraud,  violence  or  other  unlaw- 
ful conduct  on  the  part  of  the  corporators, 
a  fair  and  honest  election  cannot  be  had; 
the  court  may  appoint  a  master  pro  hoc 
vice  in  any  particular  case.  Tunis  v. 
Hestonvitte,  Mantua  &  Fairmount  Pass. 
By.  Co.,  149  P.  S.  70;  afBrming  s.  c.  11 
C.C.  450,462. 

122.  Under  the  act  16  June  1836 
(Brightly's  Purdon  775)  a  court  of  equity 
will  supervise  and  control  corporate  elec- 
tions where  it  is  shown  in  advance  that 
by  reason  of  fraud,  violence  or  other  un- 
lawful means,  a  fair  and  honest  election 
cannot  be  had ;  but  such  power  will  not 
be  exercised  to  set  aside  an  election  regu- 
larly held,  and  where  such  an  election  is 
held  at  the  proper  place  and  the  appointed 
time  and  the  meeting  is  regular,  quiet 
and  orderly,  the  only  way  to  contest  its 
validity  is  by  writ  of  quo  warranto  as 
provided  by  the  act  14  June  1836  (Bright- 
ly's Purdon  1773).  Jenkins  v.  Baxter, 
160  P.  S.  199. 

123.  Where  no  other  means  is  provided 
for  filling  vacancies  in  the  board  of  direc- 
tors of  a  corporation,  a  court  of  equity 
has  jurisdiction  to  order  an  election  to  fill 
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such  vacancies.     Forsyth  t.  Brovm,  13 
C.C.  676;  8.  c.  33  W.  N.  C.  72. 

124.  A  bill  ia  equity  does  not  lie  to 
compel  the  suriender  of  the  property  of  a 
corporation,  where  it  appears  that  the  real 
question  in  controversy  is  the  validity  of 
the  election  of  the  defendants  as  ofBcers 
of  the  corporation;  in  such  a  case  quo 
warranto  is  the  appropriate  remedy.  Bed- 
ford Springs  Co.  v.  McMeen,  161  P.  S. 
639. 

125.  Where  the  members  of  a  corpora- 
tion agreed  in  writing  to  borrow  money 
on  the  credit  of  the  directors  and  to  hold 
themselves  responsible  for  the  payment 
of  the  loan  and  hold  the  directors  harm- 
less on  account  thereof ;  it  was  held,  that 
such  an  agreement  could  be  enforced  by 
a  bill  in  equity.  Heebner  v.  Anders,  8 
Montg.  16. 

126.  Under  the  act  19  June  1871 
(Brightly's  Purdon  780)  the  court  has 
power  to  determine  whether  a  corporation 
has  the  right  to  do  the  act  complained  of, 
but  where  the  right  was  granted  and  lost 
by  laches,  the  commonwealth  alone  can 
move  for  a  forfeiture.  Cheltenham  & 
Willow-Grove  Turnpike  'Co.  v.  Jenkintown 
Electric  By.  Co.,  10  Montg.  104;  Penn- 
sylvania B.  B.  Co.  V.  Montgomery  County 
Pass.  By.  Co.,  10  Montg.  97 ;  reversed  on 
another  point  in  s.  c.  167  P.  S.  62. 

127.  A  bill  in  equity  lies  for  an  account 
against  a  corporation  and  the  officers  and 
directors  thereof  individually  and  for  a 
discovery ;  in  such  a  case  a  decree  of  dis- 
solution and  the  appointment  of  a  receiver 
who  is  also  made  a  party,  is  not  incon- 
sistent with  the  relief  prayed  for.  Heindel 
V.  Southern  Pennsylvania  Mutual  Bdief 
Ass'n,  3  York  204. 

12a  Where  a  person  subscribes  to  the 
unissued  stock  of  a  corporation,  and  such 
a  subscription  is  accepted  by  the  corporis 
tion  and  recognized  by  the  stockholders 
and  directors,  the  latter  are  estopped  from 
asserting  that  the  subscription  is  invalid 
because  not  made  in  writing  and  in  the 
prescribed  form ;  in  such  a  case  a  stock- 
holder has  no  remedy  in  equity  to  compel 
the  issue  of  any  portion  of  such  stock  to 
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himself  or  to  have  the  subscription  de- 
clared invalid ;  if  injured,  his  remedy  is 
at  law  for  damages.  SheUenberger  v. 
Patterson,  168  P.  S.  30. 

See  CORPOBATIOK. 

Vm.  Partnership. 

129.  Where  one  claims  that  a  partner- 
ship existed  between  himself  and  the 
decedent,  and  that,  on  a  settlement  of 
accounts,  the  decedent's  estate  will  be 
found  indebted  to  him,  the  jurisdiction 
to  determine  the  fact  of  partnership  and 
to  state  an  account  is  in  the  common 
pleas  in  equity  and  not  in  the  orphans' 
court.  Weigley  v.  Cqffman,  144  P.  S. 
489. 

See  Equity,  XLVL 
Pabtnbbship. 

IZ.  Marshalling  of  assets  and  se- 
curities. 

130.  Where  an  executor  lends  to  a 
legatee  upon  mortgage  a  portion  of  a 
fund  in  which  the  legatee  is  entitled 
to  share  after  the  termination  of  a  life 
estate,  such  mortgage  is  satisfied  by 
operation  of  law  in  an  amoimt  equal 
to  the  amount  of  the  mortgagor's  legacy, 
immediately  upon  the  death  of  the  life 
tenant ;  and  in  such  a  case  an  assignment 
of  the  mortgage  by  the  executor  after 
the  death  of  the  life  tenant,  does  not 
prevent  an  extinguishment  of  the  mort- 
gage to  the  extent  of  the  legatee's  inter- 
est in  the  estate  and  a  bill  will  not  lie 
to  postpone  the  lien  of  the  mortgage 
to  that  of  a  second  mortgage,  until,  by 
a  settlement  of  the  executor's  account, 
it  is  ascertained  what  amount  is  due 
to  the  mortgagor  as  legatee.  Henderson 
V.  Stryker,  164  P.  S.  170. 

131.  Pieces  of  land  subject  to  a  com- 
mon incumbrance,  when  sold  successively, 
are  liable  for  the  incumbrance  in  the 
inverse  order  of  alienation;  a  mortga- 
gee with  knowledge  of  a  sale  and  con- 
veyance by  the  owner  of  a  portion  of 
the  mortgaged  premises,  cannot  levy  his 
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debt  out  of  the  portion  of  the  land  first 
sold.  Turner  v.  Flenniken,  164  P.  S. 
469. 

132.  Upon  a  bill  to  compel  the  applica- 
tion of  real  and  personal  property  which 
an  executrix  in  her  own  individual  name 
had  conveyed  to  a  trustee,  to  the  pay- 
ment of  a  judgment  recovered  against 
her  as  executrix;  it  was  held,  that  the 
bill  was  fatally  defective,  where  there 
was  no  averment  that  any  portion  of 
such  property  formerly  belonged  to,  or 
was  derived  from  the  decedent's  estate. 
Ferguson  v.  Yard,  164  P.  S.  586. 

X.  Specific  performance. 
(a)  When  it  will  be  decreed. 

133.  If  defendant's  wife  refuses  to 
join  in  the  deed  and  the  plaintiff  agrees 
to  accept  a  deed  from  the  husband  alone, 
a  decree  may  be  made  to  that  effect. 
Harrigan  v.  McAleese,  16  Atlan.  31. 

134.  Equity  will  decree  the  specific 
performance  of  a  parol  contract  for  the 
sale  of  land,  where  possession  has  been 
taken  in  pursuance  thereof,  and  valuable 
improvements  made,  and  the  plaintiff 
has  been  in  possession  for  upwards  of 
fourteen  years ;  and  this,  though  the  full 
purchase  money  has  not  been  paid.  De- 
livery of  the  deed  will  be  decreed  on 
payment  of  the  balance  due.  Schitey  v. 
Schaeffer,  130  P.  S.  16. 

135.  Eqiuty  will  not  specifically  en- 
force a  contract  to  sell  real  estate  evi- 
denced simply  by  the  receipt  of  the 
vendor  for  a  portion  of  the  purchase 
money.  Sylvester  v.  Bom,  132  P.  S. 
467. 

136.  Equity  will  enforce  a  parol  con- 
tract to  sell  lands,  where  it  appears  that 
a  deed  was  duly  executed  and  delivered, 
and  then  handed  back  to  the  vendor  for 
correction,  who  wrongfully  retained  it, 
and  further  that  the  plaintiff  was  given 
and  retains  possession.  Graft  v.  Loruiks, 
138  P.  S.  463 ;  s.  c.  27  W.  N.  C.  184. 

137.  A  contract  for  the  conveyance  of 
land  giving  the  front  line,  and  providing 
that  it  shall  extend  along  an  indicated 


side  line  in  depth  sufBcient  to  make  two 
acres,  is  sufficiently  specific  to  authorize  a 
decree  for  specific  performance,  i^efty  v. 
Caihoon,  139  P.  S.  378 ;  s.  c.  38  P.  L.  J. 
228.  See  Fdty  v.  Caihoon,  147  P.  8. 
27. 

13a  Upon  proof  of  A  parol  contract 
made  by  a  decedent  to  sell  real  estate, 
of  possession  taken  by  the  vendee,  of 
payment  of  part  of  the  purchase  money 
and  of  improvements  by  the  vendee,  the 
orphans'  court  will,  on  petition  of  the 
executor,  make  a  decree  of  specific  per- 
formance on  the  payment  of  the  balance 
of  purchase  money  due.  Simmoti's  Es- 
tate, 140  P.  S.  667. 

139.  Where  the  defendant  held  a 
judgment  against  the  plaintiff  under 
which  he  had  levied  on  the  plaintiff's 
real  estate  and  plaintiff  presented  a 
petition  to  open  the  judgment,  where- 
upon the  plaintiff  agreed  to  discontinue 
the  proceedings  to  open,  upon  the  defend- 
ant agreeing  to  sell  the  plaintiff's  real 
estate  at  sheriff's  sale  and  to  buy  it  in 
and  to  reconvey  the  land  to  plaintiff 
at  any  time  within  two  years  on  tender 
of  the  amount  bid;  it  was  hdd,  that 
a  bill  for  specific  performance  would  he 
to  compel  the  defendant  to  reconvey 
the  land  on  tender  of  the  bid.  Kramer 
V.  Dinsmore,  162  P.  S.  264. 

140.  A  court  of  equity  will  enforce  an 
agreement  to  assign  a  patent  by  a  decree 
for  specific  performance.  Hepuiortk  v. 
Henshcdl,  153  P.  S.  592. 

lO.  Where  the  defendant,  a  physician, 
sold  his  practice  to  another  physician,  and 
verbally  stiptdated  that  at  the  end  of  a 
certain  time  he  would  cease  practiciog, 
and  the  vendee  sold  the  practice  to  the 
plaintiff,  who  was  also  a  physician,  and 
the  defendant  again  began  to  practice,  and 
the  defendant  and  plaintiff  entered  into 
an  agreement  in  writing,  whereby,  in  con- 
sideration of  two  hundred  dollars,  the 
defendant  agreed  that  he  would  not  prac- 
tice in  the  locality  for  a  period  of  ten 
years,  that  he  would  use  his  influence  in 
favor  of  plaintiff,  that  he  would  not  man- 
ufacture  or  put  on  sale  any  medical  ^aep- 
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aation  during  the  ten  years,  and  for  the 
true  performance  of  the  covenants  he 
bound  himself  in  the  penal  sum  of  four 
hundred  dollars,  and  before  the  expira- 
tion of  the  ten  years  the  defendant  re- 
sumed his  practice ;  it  was  field,  that  the 
penal  sum  was  a  penalty  and  not  liqui- 
dated damages,  that  it  was  not  intended 
that  defendant  should  have  the  privilege 
of  practice  on  the  payment  of  four  hun- 
dred dollars,  and  that  plaintiff  was  en- 
tided  to  an  injunction  for  the  specific 
performance  of  the  contract.  Wilkinson 
T.  CoUey,  164  P.  S.  36;  reversing  s.  c. 
6Kulp401. 

142.  Where  a  person  has  covenanted  or 
agreed  to  render  personal  services  of  a 
particular  kind,  for  a  definite  period,  ex- 
clusively to  another,  for  a  valuable  con- 
sideration, equity  will  enjoin  against  a 
breach  of  such  engagement,  where  plain- 
tiff wiU  suffer  a  loss  for  which  he  can 
have  no  adequate  remedy  at  law.  FhHa- 
dd^ia  BaU  Club  v.  Hallman,  8  C.  C.  67 ; 
iaencan  Aaa'n  Ball  Club  v.  Pickett,  47 
L  I.  212 ;  contra,  Harrisburg  Ball  Club, 
V.  AMetic  Associatim,  8  C.  C.  337. 

143.  Upon  a  bill  for  the  specific  per- 
formance of  an  agreement  for  the  con- 
Teyance  of  land,  the  court  overruled  a 
demurrer  on  the  ground  that  there  was 
no  agreement  in  writing  nor  possession 
hy  the  complainant,  where  the  bill  al- 
leged that  there  was  a  parol  agreement 
for  a  specific  value  to  be  given  in  work 
with  the  balance  to  be  paid  in  cash,  that 
the  said  work  had  been  done  and  that  a 
deed  was  executed  by  the  defendant,  but 
they  refused  to  deliver  it  upon  tender  of 
the  balance  in  cash.  Brophy  v.  Hagan, 
12C.C.365. 

144.  Where  the  defendant  contracted 
to  assign  to  the  plaintiff  all  improvements 
of  a  dental  engine ;  it  was  hdd,  that  a 
modification  of  the  device  by  enlarging 
^e  groove  in  a  treadle  wheel  and  putting 
f^  on  a  cord  so  as  to  prevent  it  slipping 
in  the  groove,  was  an  improvement,  and 
that  a  decree  would  be  granted  for  the 
Ms^nment  of  such  improvement  in 
«cordance  with  the  terms  of  the  con- 


tract.    White  Dental  Mfg.  Co.  v.  BontoUl, 
15  C.  C.  76. 

149.  Equity  will  compel  the  specific 
performance  of  a  contract  for  the  sale  of 
stock  in  a  railway  company  or  other  busi- 
ness corporation  when  it  appears  that 
the  remedy  at  law  is  inadequate  or  dam- 
ages impracticable.  Norristovon  Traction 
Co.  V.  Slingluff,  7  Montg.  83. 

146.  When  the  specific  performance  of 
a  contract  will  be  decreed,  see  note  to 
Peo£X£a  Savings  Bank?$  Appeal^  3  Atlan. 
823. 

(fi)  When  it  will  be  denied. 

147.  A  married  woman  cannot  bind 
herself  to  convey  real  estate  except  by  an 
agreement  in  writing  separately  acknowl- 
edged.    CaMweU'a  Appeal,  7  Atlan.  211. 

14&  In  a  proceeding  against  a  married 
woman  to  compel  the  specific  perform- 
ance of  a  contract  to  sell  real  estate,  the 
court  will  consider  her  state  and  con- 
dition as  a  married  woman,  and  if  the 
transaction  be  inequitable  and  imjust  or 
rendered  so  by  matters  subsequently  oc- 
curring, specific  performance  may  be 
denied,  and  the  parties  turned  over  to 
their  remedy  in  damt^es ;  and  this,  even 
where  the  agn^eement  is  perfectly  good, 
the  price  adequate  and  no  blame  attaches 
to  the  purchaser.  Frieni  v.  Lamb,  162 
P.  S.  629. 

149.  A  married  woman  cannot  be  com- 
pelled to  specifically  perform  a  contract 
for  the  sale  of  real  estate  where  she  has 
signed  but  not  acknowledged  the  agree- 
ment of  sale;  the  act  8  June  1893 
(Brightly's  Purdon  1299)  does  not  change 
the  law  in  this  respect.  WhiMinger  v. 
Jack,  16  C.  C.  112. 

150.  A  description  of  a  lot  aa  on  the 
right  hand  of  a  certain  street  going 
towards  the  river,  twenty  feet  wide,  run- 
ning back  to  another  certain  street,  is  too 
indefinite  for  the  contract  of  sale  to  be 
enforced,  where  it  appears  as  merely  a 
portion  of  a  larger  lot  owned  by  defend- 
ant.   HoUhous^a  Appeal,  12  Atlan.  340. 

151.  Specific  performance  of  a  contract 
for  the  sale  of  land  will  not  be  decreed  if 
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the  description  be  vague ;  nor,  though 
the  description  be  unambiguous,  if  a  seri- 
ous doubt  arises  from  the  testimony 
whether  the  minds  of  the  parties  met 
understandingly  as  to  the  object  matter  of 
the  contract.  Cortelyou  v.  Ott,  1  Northam. 
170 ;  affirmed  in  Cortelyou' a  Appeal,  102 
P.  S.  676. 

152.  Equity  will  not,  by  a  decree  for 
specific  performance,  enforce  a  contract 
which  is  vague  and  uncertain  in  its  pro- 
visions and  where  the  defendant  himself 
could  not  enforce  it  against  the  plaintiflf, 
even  if  he  so  desired.  Ballou  v.  March, 
133  P.  S.  64. 

153.  Equity  will  not  decree  specific 
performance  if  the  plaintiff  has  failed  to 
perform  his  share  of  the  contract;  and 
this,  though  the  defendant  may  have  his 
action  at  law  for  damages  for  the  plain- 
tiff's default.  Datz  v.  PhiUips,  137  P.  S. 
203  J  8.  c.  26  W.  N.  C.  612;  reversing 
8.  c.  46L.  I.  250. 

154.  Where  an  offer  to  sell  land  at  a 
certain  price  was  telegraphed  with  a  re- 
quest for  an  answer  immediately,  and  the 
telegram  was  received  on  the  forenoon  of 
April  7th,  and  on  April  8th  the  owner 
sold  to  other  parties,  and  on  April  9th 
the  party  who  received  the  telegram  sent 
a  letter  accepting  the  offer  and  subse- 
quently tendered  the  purchase  money ;  it 
was  Jidd,  that  the  acceptance  was  too  late, 
and  a  suit  for  specific  performance  would 
not  lie.     ChUda  v.  Gillespie,  147  P.  S.  173. 

155.  Where  a  purchaser  of  land,  by 
deceitful  misrepresentations,  induced  de- 
fendant's agent  to  believe  that  he  intended 
to  use  the  land  for  the  erection  of  a 
dwelling-house,  when  in  fact  he  wanted  it 
for  a  blacksmith  shop,  and  the  vendor,  on 
learning  that  fact,  refused  to  carry  out 
the  contract;  it  was  Md,  that  a  decree 
for  specific  performance  should  be  re- 
fused ;  he  who  comes  into  equity  must  do 
so  with  clean  hands.  Brown  v.  Pitcaim, 
148  P.  S.  387. 

156.  An  agreement  in  consideration  of 
a  half  interest  in  a  patent,  to  furnish  and 
pay  all  moneys  necessary  to  procure  the 
patent  and  to  put  the  same  into  practical 


operation,  will  not  be  specifically  en- 
forced ;  where  there  is  an  adequate  rem- 
edy at  law  for  the  breach  of  a  personal 
contract,  the  supreme  court  will,  of  its 
own  motion,  dismiss  a  bill  which  is  a 
mere  attempt  to  specifically  enforce  it. 
Weaver  v.  Shenk,  154  P.  S.  206. 

157.  A  vendee  of  land  will  not  be  re- 
quired to  complete  his  purchase,  where  it 
appears  that  the  vendor  bought  the  land 
at  a  sheriff's  sale  and  the  affidavit  in  sup- 
port of  exceptions  to  the  acknowledg- 
ment of  the  sheriff's  deed  averred  that 
the  vendor's  husband  had  fraudulently 
procured  the  sale  to  defeat  the  rights  of 
the  real  owners  of  the  land  who  had  re- 
covered a  verdict  and  judgment  in  ejec- 
ment  Where  there  is  a  color  of  out- 
standing title  which  may  prove  substan- 
tial, a  purchaser  of  land  will  not  be 
compelled  to  take  it  and  encoimter  the 
hazard  of  litigation.  Herman  v.  Somen, 
158  P.  S.  424. 

15a  Where  a  person  enters  into  an 
oral  contract  to  sell  land  and  subse- 
quently executes  a  written  agreement  to 
sell  the  land  to  another  person,  the  ven- 
dor, though  not  legally  liable  under  the 
oral  contract,  is  morally  liable,  and  if  he 
chooses  to  carry  it  out,  a  court  of  equity 
will  not  deny  him  the  right  to  do  so  by 
compelling  a  specific  performance  of  his 
written  contract  with  the  second  pur- 
chaser. Maguire  v.  Heraty,  163  P.  S. 
381. 

159.  A  bill  will  not  lie  for  the  specific 
performance  of  a  contract,  entered  into 
between  two  incorporated  insurance  com- 
panies, without  legislative  authority,  for 
the  purpose  of  merging  one  of  the  com- 
panies into  the  other,  such  a  contract 
being  ultra  vires.  Home  Friendly  Society 
V.  Tyler,  9  C.  C.  617. 

160.  Payment  of  part  of  the  purchase 
money  upon  a  parol  contract  to  sell  land, 
is  not  such  a  partial  performance  of  the 
contract  as  will  entitle  the  vendee  to  a 
decree  for  specific  performance.  Becker 
V.  Patten,  10  C.  C.  643. 

161.  A  party  cannot  maintain  eject- 
ment to  enforce  specific  performance,  if 
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he  has  been  gailty  of  such  gross  laches 
as  conyeyed  the  idea  that  he  had  aban- 
doned his  rights.  Randall  v.  MuUey,  1 
Lack.  Jut.  211. 

162.  A  bill  for  specific  performance 
cannot  be  defeated  because  the  plaintiffs 
claim  rests  in  parol,  when  the  evidence 
shows  a  resulting  trust,  and  that  defend- 
ants are  trustees  ex  maleficio.  Kennedy 
v.McCloskey,  37  W.  N.  C.  106;  reversing 
8.  c.  10  Montg.  204. 

163.  The  specific  performance  of  a  con- 
tract to  purchase  land  was  refused,  where  it 
appeared  that  the  agent  of  the  vendor  had 
made  misrepresentations  as  to  the  amount 
of  rent  paid  for  the  houses,  and  had  stated 
that  the  rent  was  paid  promptly  when  it 
appeared  that  the  rent  was  badly  in  ar- 
rears.   HoUetter  v.  Daly,  42  P.  L.  J.  223. 

164.  A  decree  for  the  specific  perform- 
ance of  a  contract  will  not  be  made  where 
the  contract  is  uncertain.  Kraber  v.  Nea, 
3  York  123. 

165.  A  power  given  to  an  executor  to 
sell  the  real  estate  during  the  lifetime  of 
the  testatrix's  husband,  and  a  direction  to 
sell  immediately  after  his  death,  does  not 
empower  the  executor  to  enter  into  an 
agreement  giving  the  privilege  to  buy  at 
any  time  within  three  years  and  a  half ; 
such  an  agreement  is  not  a  use  of  the 
power  but  a  surrender  of  it  for  a  fixed 
time,  and  will  not  be  enforced  by  a  decree 
for  specific  performance.  Hickok  v.  Still, 
36W.  N.  C.  329. 

(o)  Suits  for  spedlic  performance. 

166.  A  suit  for  specific  performance 
by  a  vendee  under  articles,  against  one 
who  received,  with  notice,  a  conveyance 
of  the  legal  titie  from  the  vendor  prior 
to  the  tatter's  death,  must  be  brought 
in  the  common  pleas ;  the  orphans'  court 
has  no  jurisdiction.  WliUe  v.  Patterson, 
139  P.  S.  429. 

167.  A  bill  in  equity  is  a  proper  pro- 
ceeding on  the  part  of  a  defendant  in  an 
equitable  ejectment  to  compel  the  specific 
performance  by  plaintiff  of  a  condition  of 
the  verdict  requiring  a  conveyance  of  the 


legal  titie.    Biel  v.  Oannon,  161  P.  S. 
289. 

16a  Upon  a  bill  for  the  specific  per- 
formance of  a  contract  to  sell  land,  such 
contract  being  in  writing  and  made  by  an 
agent  of  the  owner  but  without  authority 
in  writing;  it  was  held,  that  an  averment 
in  the  bill  that  the  defendant  had  ex- 
ecuted a  deed  in  pursuance  of  the  agree- 
ment which  she  still  retained  in  her 
possession,  was  suf&cient  to  entitle  the 
plaintiff  to  go  to  his  proofs.  Becker  t. 
PaUen,  10  C.  C.  643. 

169.  In  a  bill  for  specific  performance, 
it  is  not  necessary  to  aver  that  the  agree- 
ment was  in  writing;  the  statute  of  frauds 
established  a  rule  of  evidence  and  not 
one  of  pleading.  Breitenstein't  Satate,  40 
P.  L.  J.  266. 

170.  One  who  seeks  specific  perform- 
ance of  a  contract  to  make  a  coal  lease 
must  show  that  he  has  performed  or 
offered  to  perform  the  act  which  forms 
the  consideration.  Dairies  v.  MaxweU,  6 
Kulp  361. 

171.  In  an  action  to  enforce  the  specific 
performance  of  a  written  contract  which 
is  lost,  the  precise  terms  of  the  whole 
agreement  must  be  proved  by  the  most 
clear  and  indisputable  evidence.  Van 
Horn  V.  MunneO,  145  P.  S.  497. 

172.  In  an  action  of  replevin  to  recover 
timber  cut  on  land  where  an  equitable 
ownership  in  the  land  growing  out  of  a 
parol  contract  is  set  up  as  a  defence, 
the  defendants  occupy  the  same  position 
as  if  they  had  filed  a  bill  for  specific 
performance  and  their  rights  must  be 
so  clearly  established  as  to  justify  a 
chancellor  in  enforcing  the  alleged  parol 
contract.  Henrici  v.  Davidson,  149  P.  S. 
323. 

173.  Upon  a  bill  for  specific  perform- 
ance of  a  contract  for  exchange  of  lands 
where  an  allegation  as  to  false  and  fraud- 
ulent representations  as  to  liens  is  made 
a  ground  by  the  defendant  for  a  rescission 
of  the  contract,  the  burden  of  proof  rests 
upon  the  defendant,  and  in  the  absence  of 
an  affirmative  finding  of  fraudulent  rep- 
resentation or  of  fraudulent  concealment, 


VOL.  rv. — 86 


3419 


Digitized  by 


Google 


6839 


EQUITY,  X.-XI. 


6840 


the  record  of  the  liens  is  as  effectual 
notice  as  actual  notice.  In  such  a  case 
it  is  incumbent  on  the  defendant  to 
make  his  election  to  rescind  promptly, 
and  where  the  time  originally  fixed  for 
delivery  of  the  deeds  passed  without  such 
delivery,  both  parties  concurring  and  the 
defendant  elected  to  treat  the  contract 
as  enforced;  it  was  held,  that  he  could 
not  afterwards  rescind  the  contract  until, 
on  full  notice  of  his  intention,  and  after 
the  expiration  of  a  reasonable  time  for 
performance;  in  such  a  case  there  can 
be  no  right  to  rescind  except  for  gross 
negligence  or  inability  to  perform.  WU- 
Uams  V.  TTiomas,  7  Kulp  371. 

174.  In  ejectment  by  a  vendor  ^^nst 
a  vendee  to  enforce  specific  performance 
of  an  agreement  to  purchase  land,  where 
the  defendant  claims  that  a  suf&cient  deed 
was  not  tendered  to  him,  it  is  error  for 
the  court,  after  construing  the  agreement 
to  tiie  jury,  to  leave  it  to  them  to  de- 
termine, from  inspection,  whether  the 
deed  was  sufficient  under  the  written 
agreement.  Beeson  v.  Porter,  155  P.  S. 
579. 

175.  In  a  bill  for  specific  performance 
of  a  contract  to  sell  land,  the  finding  of 
the  master  that  the  written  agreement 
between  the  parties  contained  the  entire 
agreement  was  sustained.  WaUon'a  Ap- 
peal, 9  Atlan.  922. 

176.  Upon  the  sale  of  "  138  feet,  more 
or  less,"  of  river  front,  neither  party 
taking  the  trouble  to  measure  it,  and 
it  being  ascertained  afterwards  to  be  but 
123  feet;  and  an  agreement  by  the 
vendor  to  complete  a  wharf  within  thirty 
days  under  penalty:  the  vendee,  in  a 
suit  for  specific  performance,  was  not 
entitled  to  compensation  for  the  loss  of 
frontage  nor  damages  for  delay  in  com- 
pletion, it  not  being  in  evidence  that  the 
vendee  could  not  have  gone  into  posses- 
sion and  engaged  in  business  within  the 
limited  time.  McChtUough  v.  Manning, 
132  P.  S.  43. 

177.  A  decree  for  specific  performance, 
which  includes  tiie  wife  of  the  defendant, 
who  was  not  a  party  to  the  proceeding,  is 


erroneous.     Brown  v.  PUeaim,  148  P.  S. 
387. 

17a  Upon  a  bill  for  specific  perfotm- 
ance,  where  it  appears  that  the  defendant 
has  placed  it  out  of  his  power  to  execute 
the  contract,  because  of  a  conveyance 
previously  made  to  another  person,  the 
defendant  is  liable  for  damages,  and  such 
damages  may  be  ascertained  in  the  equity 
proceeding.  Maguire  v.  Herity,  163  P.  S. 
381.  See  Fitzpatrick  v.  Engard,  4  Dist 
Rep.  87. 

179.  Where  the  defendants  contracted 
to  sell  to  the  plaintiff  a  lot  or  piece  of 
ground  known  as  Nos.  928,  930  and  932 
I^orth  Eighth  street,  53  feet  4  inches 
front  and  53  feet  7  inches  deep,  and  it 
appeared  that  the  lot  was  not  rectangular 
in  shape  but  a  portion  of  it  extended 
beyond  the  lines  formed  by  the  rectangle 
mentioned,  and  that  the  lot  was  used  for 
one  purpose  and  without  any  fence  sepa- 
rating the  extension  from  the  rest  of  the 
lot;  it  was  held,  upon  a  bill  for  specific 
performance,  that  the  plaintiff  was  en- 
titled to  a  conveyance  of  the  entire  lot 
Shattuck  V.  Cunningham,  166  P.  S.  368. 

180.  A  bill  for  the  specific  performance 
of  a  contract  to  sell  land  will  not  be  dis- 
missed where  the  plaintiff  in  any  event 
is  entitled  to  receive  back  the  money  paid 
on  account.  Fitzpatrick  v.  Engard,  4  Dist 
Rep.  87.  See  FUzpairick  v.  Engard,  4 
Dist.  Rep.  383. 

181.  Where  a  bill  filed  for  specific  per- 
formance of  a  parol  partition  was  dis- 
missed and  the  parties  were  relegated 
to  their  legal  rights;  it  was  held,  that 
such  dismissal  was  no  bar  to  the  setting 
up  of  the  parol  partition  as  a  defence  in 
ejectment  for  the  same  land.  Lewia  v. 
Baker,  161  P.  S.  529. 

See  Ejectheitt. 

Orphans'  Court,  I. 
Vendor  and  Purchaser. 

ZI.  Delivery  of  specific  articles. 

182.  A  bill  in  equity  will  not  lie  for 
the  restitution  of  a  promissory  note  even 
upon  an  allegation  that  the  assignment 
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was  alleged  to  have  been  fraudulent;  a 
decree  for  the  surrender  of  papers  is 
uniformly  refused  unless  they  be  of  par- 
ticular value  for  whose  detention  pecu- 
niary damages  could  not  be  an  adequate 
compensation.  Katd  v.  Henke,  2  Dist. 
Bep.  236. 

183.  Where  the  pastor  of  a  congrega- 
tion had  been  suspended  by  the  church 
courts,  and  he  with  others  then  withdrew 
from  membership  and  organized  into  a 
different  ecclesiastical  congregation  but 
continued  to  hold  and  use  the  church  prop- 
erty and  retained  possession  of  its 
corporate  seal;  it  was  held,  that  equity 
had  jurisdiction  to  enjoin  such  use  and 
to  compel  the  delivery  of  such  corporate 
seal.  East  End  Reformed  Presbyterian 
Congregation  v.  MUligan,  40  P.  L.  J.  7. 

Xn.  Reformation  of  contracts. 

18*.  Equity  will  not  reform  a  written 
instrument  on  the  uncorroborated  testi- 
mony of  a  single  witness  contradicting  it, 
where  the  writing  is  supported  by  the 
plaintiffs  testimony.  Qehres  v.  Crato- 
ford,  9  Atlan.  508. 

185.  Equity  will  not  alter  or  reform  an 
instrument  where  there  is  oath  against 
oath  as  to  whether  the  parties  actually 
made  a  different  agreement.  Bugger  v. 
Cresswdl,  12  Atlan.  829. 

186.  An  article  of  agreement  witiiout 
acknowledgment  or  words  of  inheritance 
in  which  the  vendor,  in  consideration  of 
certain  covenants,  agrees  to  sell  and  "  does 
sell  and  convey,"  is  but  an  executory 
contract  of  sale.  Equity  in  the  absence 
of  positive  proof  of  fraud,  accident  or 
mistake,  will  not  reform  such  a  contract 
by  inserting  words  of  inheritance.  Pierce 
V.  McCrackm,  5  Cent.  283. 

187.  Under  the  act  of  25  May  1878 
(Brightly's  Purdon  635),  equity  will  re- 
form the  acknowledgment  of  a  married 
woman  to  an  oil  and  gas  lease.  That  act 
excludes  from  its  operation  only  cases  in 
which  actions  were  commenced  before  its 
passage.  Manufacturers'  Natural  Gas  Co. 
V.  Douglas,  130  P,  S,  283, 


isa  Equity  will  not  reform  a  written 
agreement  upon  the  uncorroborated  testi- 
mony of  a  single  interested  witness 
against  the  sworn  answer  of  the  defend- 
ant   Dick  V.  Ireland,  130  P.  S.  299. 

189.  If  the  actual  facts  be  in  accord- 
ance with  the  law,  an  acknowledgment 
defective  owing  to  the  absence  of  venue, 
tfie  failure  to  show  a  justice  of  the  proper 
coimty,  and  the  omission  to  state  the 
presence  and  acknowledgment  of  the 
husband  of  one  of  the  parties,  may  be  re- 
formed under  the  act  of  26  May  1878 
(Brightly's  Purdon  636).  Cressona  Sav- 
ings Fund  &  Building  Astfn  v.  Sowers, 
134  P.  S.  364 ;  s.  c.  26  W.  N.  C.  133. 

190.  A  parol  agreement  by  the  vendor 
to  refund  the  purchase  money  on  failure 
of  title,  and  to  reimburse  the  vendee  for 
his  costs  and  expenses,  is  enforceable  by 
action ;  its  enforcement  does  not  involve 
a  proceeding  to  reform  the  deed,  and  such 
an  agreement  is  not  merged  in  a  deed 
containing  a  covenant  of  special  warranty, 
but  no  covenant  of  title,  afterwards  ac- 
cepted by  the  vendee.  Close  v.  ZeU,  141 
P.  S.  390. 

191.  Where  a  note  was  discounted  by 
the  plaintiff  for  the  payee,  and  it  was  an 
accommodation  note,  and  the  defence 
was  made  by  the  maker  that  he  was  not 
to  be  held  liable  on  the  note,  it  being 
made  for  the  accommodation  of  the  payee ; 
it  was  held,  that  the  instrument  could  not 
be  reformed  by  the  testimony  of  the  de- 
fendant, denied  by  the  plaintiff  and  un- 
supported by  circumstances  equivalent  to 
another  witness.  Mifflin  County  Bank  v. 
TTumpson,  144  P.  S.  393. 

192.  Where  an  absolute  conveyance  of 
real  estate  was  made  in  1860  to  a  brother 
and  in  1861  the  brother  conveyed  the  real 
estate,  subject  to  the  payment  of  six 
hundred  dollars,  to  the  mother  of  the 
grantor  and  grantee,  and,  at  her  death,  to 
the  payment  of  ten  thousand  dollars,  two- 
sixths  to  the  grantee  in  the  deed  and  one- 
sixth  to  each  of  the  other  heirs,  omitting 
the  grantor ;  it  was  hdd,  that  the  absolute 
deed  from  brother  to  brother  could  not  be 
reformed  into  a  trust  after  the  death  of 
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the  mother  thirty  years  afterwards,  upon 
the  unsupported  testimony  of  another 
brother  who  testified  to  his  own  con- 
clusions rather  than  the  declarations  of 
the  parties  contracting.  Hunter'a  Estate, 
147  P.  S.  349. 

193.  To  reform  a  deed  on  the  ground 
of  mistake,  the  evidence  must  be  clear, 
precise  and  indubitable ;  it  must  not  only 
be  credible  but  of  such  weight  and  direct- 
ness as  to  make  out  the  facts  alleged 
beyond  a  reasonable  doubt  Boyertown 
Nat.  Bank  v.  Hartman,  147  P.  S.  558. 

19*.  Where  a  bill  to  reform  a  defective 
certificate  of  acknowledgment  avers  that 
the  wife  of  the  grantor  was  examined 
separate  and  apart  from  her  husband,  but 
that  this,  by  accident  and  mistake,  does 
not  appear  in  the  certificate,  and  the 
answer  unequivocally  denies  the  aver- 
ment, such  answer  is  responsive  to  the 
bill  and  must  stand  until  overcome  by 
sufficient  proof.  Hand  v.  Weidner,  161 
P.  S.  362;  affirming  s.  o.  2  Lack.  Jur. 
78. 

195.  The  evidence  to  reform  a  bill  of 
sale  by  striking  certain  words  out  of  the 
same,  was  hdd  to  be  insufficient  to  sub- 
mit to  the  jury.  McClain  v.  Smttli,  158 
P.  S.  49. 

196.  Where  a  husband  by  deed  con- 
veyed land  to  his  wife,  which  was  subse- 
quently sold  as  his  property,  it  was 
held,  in  an  action  by  the  devisees  of  the 
wife  to  recover  the  land,  that  the  deed 
would  not  be  reformed  upon  the  testi- 
mony of  declarations  of  the  wife,  that  she 
assumed  all  the  debts  of  the  husband  on 
condition  that  he  would  make  her  a  deed 
for  the  land,  and  that  her  husband  "  had 
made  her  a  deed  and  she  was  to  pay  the 
land  out."  Long  v.  JtfcConneO,  158  P.  S. 
673. 

197.  A  contract  will  not  be  reformed 
upon  the  mere  allegation  that  the  parties 
used  language,  which  the  defendants 
thought  to  mean  what  the  law  says  it 
does  not  mean.  Cochran  v.  Pew,  159 
P.  S.  184.  See  McMUan  v.  Philadelphia 
Company,  169  P.  S.  142 ;  Liggett  v.  Shira, 
159  P.  S.  360. 


19a  The  court  will  not  open  a  judg- 
ment in  ejectment  entered  upon  a  lease, 
upon  the  allegation  of  a  parol  lease  which 
would  change  the  term,  where  the  evi- 
dence of  the  lessee  is  not  corroborated 
but  is  contradicted  by  the  lessor  and 
the  time  of  the  alleged  parol  agreement 
was  when  the  lessee  was  already  bound 
by  the  written  lease  for  a  further  term 
of  two  years.  Gibson  v.  Vetter,  162  P.  S. 
2G. 

199.  A  certificate  of  acknowledgment 
of  a  married  woman  to  a  mortgage  which 
fails  to  show  that  the  mortgage  was  read 
or  otherwise  made  known  to  her,  is  fatally 
defective;  the  act  26  May  1878  (Bright- 
ly's  Purdon  635),  permitting  defective 
certificates  to  be  reformed,  does  not 
authorize  the  reforming  of  a  certificate  of 
acknowledgment  except  to  conform  to 
the  facts  as  established  by  the  evidence 
in  the  case.  Spencer  v.  Reese,  165  P.  S. 
158. 

200.  Where  the  magistrate  was  dead 
and  the  plaintiff  testified  that  the  mort- 
gage had  been  read  to  the  defendant, 
but  was  contradicted  squarely  and  di- 
rectly by  the  defendant  and  her  husband; 
it  was  held,  that  the  evidence  was  insuffi- 
cient to  justify  the  court  in  reforming  the 
certificate.  Spencer  v.  Reex,  165  P.  S. 
168. 

201.  A  written  contract  of  a  joint  stock 
association  being  for  a  liability  exceeding 
five  hundred  dollars,  and  signed  but  by 
one  manager,  will  not  be  reformed  in 
equity.  Andrews  v.  Toungstawn  Coke 
Co.,  7  C.  C.  67. 

202.  A  policy  of  fire  insurance  will  not 
be  reformed  by  a  court  of  equity  on  the 
ground  of  the  insurer's  ignorance  of  its 
stipulations  simply  because  of  his  failure 
to  read  it,  in  the  absence  of  proof  that  he 
was  misled  into  believing  that  the  con- 
tents of  the  policy  were  different  from 
what  they  actually  were.  Oke»  v.  Fire 
Ins.  Co.,  12  C.  C.  341. 

203.  A  policy  of  fire  insurance  vrill  not 
be  reformed  by  a  court  of  equity,  where 
the  insured  has  neglected  for  over  three 
years  to  ascertain  what  property  was  cov- 
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ered  hj  the  policy.  Okea  v.  Fire  Ins.  Co., 
12  C.  C.  341. 

aot.  Where  a  voltrntary  settlement  in 
trust  is  made  without  the  benefit  of  pro- 
fessional advice,  and  a  clear  vmderstand- 
ing  of  the  settlor's  rights,  the  absence  of 
a  power  of  revocation  is  not  conclusive 
upon  her,  and  a  court  of  equity  will  grant 
relief  and  reform  the  instrument  by  the 
insertion  of  such  power,  and  by  decreeing  a 
reconveyance  of  the  trust  property.  JatJc- 
ton  V.  Pennsylvania  Co.  for  Ins.  on  Lives 
&  Granting  Annuities,  2  Dist.  Bep.  225. 

a05.  A  bill  for  the  reformation  of  a 
deed  will  be  sustained  where  the  defend- 
ant's admissions  show  a  mistake  in  the 
conveyance  made  by  him.  Mowday  v. 
Moore,  9  Montg.  14. 

206.  Where  a  judgment  is  entered  on 
a  judgment  note,  it  will  be  opened  upon 
evidence  of  an  indebtedness  due  by  the 
plaintiff  to  the  defendant  at  the  time  of 
the  execution  of  the  note,  and  the  testi- 
mony of  a  subscribing  witness  that  the 
note  was  practically  signed  as  a  receipt 
WUson  V.  Cox,  37  W.  N.  C.  142 ;  reversing 
8.  c.  10  Montg.  43. 

a07.  Where  A  sold  a  tract  of  land  to  B 
and  he  subsequently  sold  another  tract  to 
C,  and  the  two  tracts  were  separated  by  a 
fifteen-feet-wide  alley  which  ift  the  first 
deed  was  described  as  a  twenty-feet-wide 
alley ;  it  was  kdd,  in  a  bill  by  A  against 
C  to  reform  the  latter  deed,  that  it  was 
neither  necessary  nor  proper  to  include  6 
as  a  co-defendant  Boehm,  v.  Backman, 
3  Northam.  TO. 

20a  In  order  to  change  or  alter  a  writ- 
ten instrument  the  proof  must  be  clear, 
precise  and  indubitable,  that  there  was 
either  fraud,  mistake  or  accident  in  its 
creation,  and  this  must  be  proved  by  the 
testimony  of  two  credible  witnesses  or  its 
equivalent  Zeiger's  Estate,  11  C.  C.  517 ; 
8.  c.  3  Northam.  207. 

309.  Where  execution  was  entered  upon 
a  bond  which  contained  the  words  "  with- 
out stay  of  execution  " ;  it  was  held,  that 
an  execution  thereon  would  not  be  set 
aside  in  the  absence  of  precise  and  indu- 
bitable proof  of  an  allegation  on  the  part 
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of  a  defendant  of  an  agreement  that  exe- 
cution should  not  issue  until  the  happen^ 
ing  of  a  certain  event    Shrewsbury  Sav- 
ings Institution  v.  Seitz,  2  York  153. 
See  EviDKNCB,  XXXII. 

XlV.   Rescission,  cancellation  and 
reconveTance. 

210.  A  deed  made  before  the  act  of 
8  June  1881  (Brightly's  Purdon  651), 
though  absolute  in  form,  may  be  shown 
by  parol  evidence  to  be  a  mortgage,  but 
such  evidence  must  be  clear,  convincing 
and  explicit  Beeder  v.  TVulHnger,  161 
P.  8.  287. 

211.  Under  the  acts  13  June  1840  and 
14  February  1857  (Brightly's  Purdon 
777)  equity  has  jurisdiction  to  entertain 
a  bill  to  set  aside  a  deed  alleged  to  have 
been  executed  by  an  attorney  in  fact 
through  the  corrupt  procurement  of  the 
grantee;  that  ejectment  might  lie  will 
not  oust  the  jurisdiction  of  equity.  Mart- 
land  V.  MorUand,  161  P.  S.  693. 

212.  Where  an  attorney  in  fact,  whose 
power  has  been  revoked,  executes  a  deed 
at  the  corrupt  solicitation  of  the  grantee, 
and  receives  from  the  grantee  money 
which  he  does  not  pay  over  to  the  owner, 
of  the  land,  such  owner  will  not  be  com- 
pelled to  repay  the  amount  to  the 
grantee  as  a  condition  precedent  for  a 
decree  rescinding  the  deed.  Mbrtland  v. 
Mortland,  161  P.  S.  693. 

213.  Where  a  vendor  of  timber  made 
a  false  estimate  to  his  vendee  as  to  the 
amount  of  the  timber  on  the  tract,  and 
his  employees,  by  his  directions,  showed 
the  vendee  only  the  best  part  of  the 
timber,  and  stated  that  that  was  the  gen- 
eral average;  it  was  held,  that  a  bill 
would  lie  for  the  rescission  of  the  con- 
tract of  sale.  Brotherton  v.  Reynolds,  164 
P.  8.  134;  Mahajfey  v.  Ferguson,  156 
P.  8. 156. 

214.  A  sale  of  land  will  be  rescinded 
where  the  vendee  was  induced  to  pur- 
chase at  twice  its  value  by  false  repre- 
sentations that  there  was  a  large  demand 
for  building  lots,  that  a  railroad  company 
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was  about  to  build  its  shops  in  the  ueigh- 
borhood,  that  a  syndicate  of  prominent 
capitalists  had  been  formed  to  secure  the 
land  and  that  a  large  sum  has  been 
offered  for  it  Suiton  v.  Morgan,  168 
P.  S.  204;  affirming  a.  c.  41  P.  L.  J.  47. 

215.  A  bill  lies  by  an  administrator 
de  bonis  nan  cum,  teatamento  annexe,  to  set 
aside  a  power  of  attorney  given  by  the 
testator  to  the  executor,  and  to  compel 
the  executor  to  account  for  moneys  al- 
leged to  hare  been  fraudulently  appro- 
priated to  his  own  use  while  acting  as 
attorney  in  fact  for  the  decedent  in  his 
lifetime ;  and  this,  though  the  account  of 
the  executor  has  been  confirmed  by  the 
orphans'  court.  FidelUy  Ins.  Trust  and 
Safe  Deposit  Co.  v.  Oaxzam,  161  P.  S. 
636 ;  reversing  s.  c.  2  Dist  Rep.  669. 

216.  A  judgment  entered  on  a  judg- 
ment note  will  be  declared  invalid,  where 
the  auditor  finds  that  the  note  was  signed 
by  the  obligor  in  the  extremity  of  his  last 
illness,  forty-eight  hours  before  his  death, 
when  he  was  entirely  prostrated  mentally 
and  physically  from  understanding  the 
effect  of  his  act,  that  the  contents  of  the 
paper  was  not  explained  to  him,  and 
the  subscribing  witnesses  are  unable  to 
say  that  he  made  an  affirmative  answer 
when  asked  whether  the  signature  was 
his.  Kedward  v.  Campbell,  166  P.  S. 
366. 

217.  Where  a  mortgagor  requested  his 
mortgagee  to  take  the  land  for  the  mort- 
gage, and  the  mortgagee  consented,  and 
the  tenant  in  possession  attorned  to  the 
mortgagee,  but  no  deed  was  executed  to 
the  mortgagee,  and  subsequently  the 
mortgagor  made  a  deed  to  the  defendant, 
who  made  no  inquiry  of  the  tenant  in 
possession,  but  put  his  deed  on  record; 
it  was  held,  that  a  decree  was  properly 
made,  requiring  the  vendee  in  the  deed 
and  his  vendee  to  execute  a  release  of 
their  pretended  title  to  the  land.  Duff 
V.  McDonmgh,  166  P.  S.  10. 

218.  Where  a  firm  of  bankers  made  an 
assignment  for  creditors,  and  they  had 
on  deposit  a  large  amount  of  money  be- 
longing to  a  county,  and  prior  to  their 


assignment  they  had  cashed  for  Iheir 
customers  a  large  number  of  warrants 
drawn  upon  the  county'  treasurer,  a 
number  of  which  were  delivered  as 
collateral  security  for  a  debt  due  by 
the  bank,  which  was  subsequently  paid 
by  the  sale  of  its  real  estate ;  it  was  hM, 
that  the  county  was  entitled  to  have  the 
warrants  surrendered  and  a  charge  en- 
tered for  their  amount  in  the  account  of 
the  county  treasurer  with  the  firm.  Crwo- 
ford  County  v.  Merchants  National  Bank, 
164  P.  S.  109. 

219.  Where  a  creditor  held  a  life  policy 
on  the  life  of  her  debtor,  whose  where- 
about was  unknown,  and  she  made  an 
arrangement  with  the  company,  under 
which  she  surrendered  the  policy  and 
took  a  paid-up  policy  for  twenty-fiye 
hundred  dollars  in  lieu  thereof;  both 
parties  acting  on  the  supposition  that  the 
assured  was  alive  when  in  point  of  fact 
he, had  been  dead  for  ten  days;  it  was 
held,  that  such  an  agreement  having  been 
made  under  the  influence  of  a  mutual  mis- 
take of  fact,  the  plaintiff  was  entitled  to 
have  the  original  policy  reinstated  as  of 
the  date  of  its  surrender.  Riegd  v. 
American  Life  Ins.  Co.,  163  P.  S.  134; 
reversing  s.  o.  12  C.  C.  177. 

220.  E^ty  will  not  set  aside  a  deed 
on  the  ground  of  fraud,  where  the  means 
of  information  were  equally  accessible  to 
botii  parties.  Johnson  v.  Mathues,  4  Del 
366. 

221.  Equity  will  not  rescind  an  exe- 
cuted contract  where  the  parties  have  a 
complete  remedy  at  law,  and  the  interests 
of  a  third  party  are  involved.  Travi^t 
Jppeal,  8  Atlan.  601. 

222.  Equity  wUl  not  cancel  an  amicable 
settlement  between  two  persons  interested 
in  an  estate,  each  having  previously  taken 
the  advice  of  separate  counsel.  Oormtg 
V.  Gomdy,  130  P.  S.  467. 

223.  If  land  bought  at  a  treasurer's 
sale  be  sold  to  a  good  faith  purchaser, 
the  sale  will  not  be  declared  void  and 
the  deed  ordered  to  be  surrendered  for 
cancellation,  simply  because  a  county 
commissioner  subsequently  purchased  a 
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half  interest   therein.    Petertfa  Jjipeal, 
129  P.  S.  121. 

224.  Equity  will  not  decree  the  can- 
cellation of  a  deed,  where  the  master 
finds  an  adequate  consideration  and  the 
absence  of  fraud.  Bowers  v.  Bennethum, 
133  P.  S.  306. 

225.  There  is  no  special  confidential  oi 
fiduciary  relation  between  an  officer  of 
a  corporation  and  a  person  from  whom 
he  purchased  the  stock  of  the  corporation ; 
a  master's  findings  that  such  an  officer  had 
no  knowledge,  at  the  time  of  the  purchase, 
of  any  movement  which  would  tend  to  in- 
crease the  value  of  the  stock,  and  had  not 
been  guilty  of  any  misrepresentation  or 
concealment,  would  not  be  reversed  ex- 
cept for  manifest  error.  Krumhhaar  y. 
Chiffiths,  161  P.  S.  223. 

226.  A  bill  to  set  aside  the  sale  of  an 
oil  lease  on  the  ground  of  inadequacy 
of  price,  will  not  be  sustained  where  it 
appears,  that  at  the  time  of  the  sale  the 
land  was  not  developed,  and  the  weight 
of  the  testimony  shows  that  the  considera- 
tion was  sufficient.    NeiU  v.  Shamburg, 

168  P.  S.  263. 

227.  The  sale  of  a  ground-rent  was  not 
set  aside  on  the  ground  of  mistake,  where 
it  appeared  that  the  defendant  owned  the 
ground-rent,  which  she  thought  was  irre- 
deemable, and  gave  it  to  her  son  to  de- 
liver to  an  auctioneer  to  be  sold,  who  so 
represented  it  to  the  auctioneer,  who  so 
advertised  and  sold  it,  that  the  plainttS's 
decedent  bought  the  ground-rent  as  an 
irredeemable  one,  relying  upon  the  de- 
fendant's representation,  and  plaintiff 
took  the  title  papers  to  a  title  company, 
who  insured  it  as  irredeemable,  where 
two  years  and  a  half  was  permitted  to 
elapse  before  the  bill  was  filed,  and  it 
did  not  appear  that  there  was  any  inten- 
tional misrepresentation  as  to  the  quality 
of  the  ground-rent.     Claj^  v,  Hoffman, 

169  P.  S.  531. 

22a  Upon  a  bill  for  the  cancellation 
of  satisfaction  of  a  mortgage,  it  was  hdd, 
that  a  real  estate  title  company  was  liable 
for  the  loss  of  a  fund  received  by  the 
solicitor  of   the  company  whUe  acting 


within  the  apparent  scope  of  his  duties 
and  embezzled  by  him.  Independent 
Building  &  Loan  Assfn  v.  Real  Estate 
Title  Company,  156  P.  S.  181. 

229.  Undue  influence  in  the  procure- 
ment of  a  deed  is  not  established  by 
evidence  of  moderate  solicitation  though 
accompanied  by  tears.  Doran  v.  McCon- 
logue,  150  P.  S.  98. 

230.  The  mere  relation  of  master  and 
servant,  or  boarder  and  landlord,  raises  no 
implication  of  confidential  relation,  which 
the  courts  can  consider  in  proceedings  to 
set  aside  a  conveyance.  Doran  v.  McCon- 
logue,  150  P.  S.  98. 

231.  A  voluntary  deed  made  by  a 
father  to  a  daughter  will  not  be  set  aside, 
where  it  appears  that  the  deed  was  made 
to  secure  reasonable  provision  for  the 
daughter  and  to  equalize  her  share  with 
that  of  the  other  children,  that  the  deed 
was  prepared  at  the  grantor's  special  re- 
quest and  that  he  was  mentally  capable 
of  transacting  business  and  there  is  no 
evidence  of  undue  influence.  Knowlaon 
T.  Fleming,  165  P.  S.  10. 

232.  Where  an  elderly  woman  executed 
a  deed  to  her  physician  and  it  appeared 
that  the  deed  was  not  delivered  to  the 
defendant  but  had  been  retained  by  the 
plaintiffs  attorney,  that  the  deed  was 
signed  without  consideration,  that  plain- 
tifPs  attorney,  who  appeared  to  be  also 
defendant's  attorney,  had  assured  plain- 
tiff that  she  could  revoke  the  deed  at  any 
time,  that  the  effect  of  the  deed  was  never 
properly  explained  to  the  plaintiff,  and 
that  defendant  was  both  physician  and 
attorney  in  fact  of  the  plaintiff,  and  had 
great  influence  with  her  and  influenced 
her  to  make  the  deed,  the  court  decreed 
a  reconveyance  of  the  property  to  the 
plaintiff.     Unruh  v.  Luken8,166F.  8.  S2i. 

233.  To  justify  a  chancellor  in  setting 
aside  or  modifying  a  written  instrument 
on  the  ground  of  fraud,  the  evidence 
must  be  clear  and  satisfactory,  but  if  the 
judge  sitting  as  a  chancellor  be  not  fully 
satisfied  with  the  evidence,  he  may  leave 
the  question  of  fraud  to  the  jury.  New 
Jcirk  V.  Scott,  4  Del.  449. 
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234.  Upon  a  bill  by  heirs  of  a  grantor 
to  set  aside  her  deed  on  the  ground  of 
fraud  and  absence  of  consideration,  the 
defendant  claiming  under  a  deed  from  her 
grantee  may  show  that  she  designed  her 
deed  for  the  benefit  of  an  insolvent  son 
and  made  it  to  the  defendant's  grantor  to 
protect  such  insolvent  from  the  claims  of 
his  creditors.    Kyte  v.  Kyte,  8  Kulp  1. 

835.  Equity  will  not  decree  the  cancel- 
lation of  a  deed  upon  the  ground  of  fraud, 
where  the  alleged  fraudulent  representa- 
tions of  the  vendee  were  known  by  the 
vendor  to  be  untrue  before  he  made  the 
conveyance.  •  Tighe  v.  Doran,  1  Kulp 
124. 

236.  Where  the  petitioner  signed  and 
executed  a  written  transfer  of  mortgage 
to  A,  and  this  transfer  had  been  sent  by 
the  attorney  who  had  procured  the  loan 
for  her,  to  a  justice  with  instructions  to 
have  her  execute  it,  and  the  transfer  was 
entered  of  record,  and  the  amount  of  the 
mortgage  was  paid  by  the  assignee  to  the 
attorney  who,  however,  failed  to  pay  it 
over  to  the  petitioner,  the  court  refused 
to  set  the  transfer  aside ;  and  this,  though 
the  petitioner  had  never  received  any  con- 
sideration for  the  transfer  and  did  not 
know  that  she  had  signed  one,  and  had 
not  authorized  the  attorney  to  make  any 
transfer  or  to  receive  any  of  the  money. 
Himea'a  Petition,  11  Lane.  135. 

237.  Weakness  of  mind  not  amounting 
to  unsoundness  or  imbecility,  is  not  suf- 
ficient ground  for  avoiding  a  deed  of  land 
from  father  to  son  a  short  time  before  his 
death,  no  undue  influence  being  shown, 
and  the  evidence  establishing  the  fact 
that  the  father  knew  what  he  was  doing. 
Jtmea's  Appeal,  127  P.  S.  102. 

238.  In  a  proceeding  to  set  aside  a  deed 
on  the  ground  of  lunacy  of  the  grantor, 
the  opinion  of  witnesses  who  are  not  ex- 
perts is  not  evidence  unless  they  first 
testify  to  specific  facts  showing  mental 
unsoundness.  Mere  difficulty  of  speech 
following  an  attack  of  paralysis  is  no 
evidence  of  mental  condition.  Doran  v. 
McCordogue,  160  P.  S.  98. 

239.  Equity  has  jurisdiction  of  a  bill 


praying  that  a  conveyance  of  teal  estate 
be  declared  invalid  because  of  the  mental 
incapacity  of  the  grantor  or  other  proper 
reason  or  reasons ;  such  a  bill  is  not  open 
to  the  objection  that  it  is  an  ejectment 
bill  and  that  the  remedy  is  at  law. 
WUliamaon  v.  Smith,  4  Dist.  Rep.  307. 

240.  A  voluntary  deed  of  trust  for  the 
settlor's  benefit  will  not  be  set  aside 
simply  because  of  the  absence  of  a  clause 
of  revocation;  it  is,  however,  a  circum- 
stance to  be  taken  into  account  of  more  or 
less  weight,  but  where  its  presence  would 
have  defeated  the  object  of  the  trust,  its 
absence  was  held  to  be  immaterial.  Beidy 
V.  SmaU,  164  P.  8.  606. 

241.  Equity  will  not  cancel  a  volnntaiy 
deed  by  a  mother  to  a  daughter,  in  the 
absence  of  evidence  of  solicitation,  impo- 
sition or  any  wrongful  action  on  the  part 
of  the  grantee.  Simon  v.  Simon,  163  P.  8. 
292.  See  Knmdson  v.  Fleming,  166  P.  8. 
10. 

242.  Where  it  appeared  that  the 
grsmtor  in  a  deed  of  trust,  who  was  cestui 
que  trust  for  life,  and  the  trustees,  were 
advised  by  counsel  that  the  trust  was 
revocable  at  the  pleasure  of  the  grantor, 
and  the  papers  were  executed  in  that 
belief;  it  was  held,  that  equity  wonld 
order  the  annulment  of  the  deed;  and 
this,  although  the  deed  contained  no 
power  of  revocation  and  there  were  cetlui 
qui  truatent  in  rraiaindec.  KUduJfe  r. 
ifaiOand,  12  C.  C.  362 ;  8.  o.  30  W.  N.  C. 
46. 

243.  Where  a  settior  of  an  active  tnut, 
which  is  irrevocable  on  its  face,  seeks  to 
set  it  aside  on  the  ground  that  he  was 
induced  to  create  it  by  fraud  and  imdae 
influence  and  without  a  sufficient  motive, 
and  that  a  power  of  revocation  was 
omitted  by  mistake,  the  procedure  should 
be  by  bill  in  equity  and  not  by  petition 
on  the  common  law  side  of  the  court 
Myer'a  Estate,  6  Kulp  367. 

244.  Where  a  bill  was  filed  by  the 
lessees  of  an  oil  lease,  to  have  the  lease 
cancelled  and  to  restrain  the  lessors  from 
proceeding  further  in  an  action  at  law  to 
recover  royalties  under  said  lease,  on  the 
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gnnmd  of  the  faet  that  two  thousand  tons 
gross  could  not  be  mined  advantageously 
per  jear,  and  the  master  found  that  there 
vas  plenty  of  ore  to  answer  the  contract 
and  that,  though  poor  in  quality,  it  was 
aot  wholly  unfit  to  be  worked  and  could 
not  he  pronounced  to  be  so  unmerchant- 
able, as  to  be  a  substance  different  from 
that  contracted  for,  the  court  refused  to 
cancel  the  lease  or  to  issue  an  injunction. 
Ember's  Appeal,  2  York  55. 

MS.  A  biU  praying  for  the  cancellation 
of  an  assignment  was  permitted  to  be 
amended  after  the  hearing  before  a  mas- 
ter, by  adding  a  prayer  for  an  account. 
Oood  T.  Ludlmo  Carbon  Black  Co.,  150 
P.  8. 1. 

216.  Where  a  partner  sold  his  interest 
in  the  partnership  to  his  co-partner;  it 
vas  hdd,  that  he  could  not  maintain  a 
1»11  for  an  account  and  for  a  cancella- 
tion of  the  sale  on  the  ground  of  after^ 
discovered  fraud,  without  first  returning 
tiie  consideration  received  and  putting 
the  other  parties  in  Matu  quo.  Lyle  v. 
Shay,  165  P.  S.  637. 

M7.  Upon  a  bill  to  avoid  an  assign- 
ment of  a  beneficial  association  for  cred- 
itors, where  the  supreme  court  found  the 
evidence  so  conflicting  and  the  confusion 
so  great,  it  was  decreed  that  the  whole 
matter  should  remain  in  statu  quo,  until 
the  next  meeting  of  the  supreme  lodge 
▼hen  new  officers  could  be  regularly 
elected  by  the  body,  which  was  acknowl- 
edged by  both  parties  to  be  the  rightful 
governing  head  of  the  order.  Order  of 
Solon  V.  FoUom,  161  P.  S.  225.  See 
Qmm'th  v.  Order  of  Solon,  166  P.  S. 
33. 

aw.  An  assignee  for  creditors  has 
merely  the  rights  of  his  debtor;  a  bill 
does  not  lie  by  him  to  avoid  a  previous 
fraudulent  transfer  of  the  debtor's  prop- 
erty.   HoHacher  v.  Bertolet,  12  Lane.  17. 

M9.  Vague  and  unsatisfactory  evi- 
dence of  fraud  is  not  sufficient  to  decree 
the  rescission  of  a  fully  executed  con- 
tract for  the  conveyance  of  real  estate. 
Tbst  the  grantor  made  a  bad  bargain  is 
insufficient     Kern  v.  Middleton,  24  W.  N. 


G.  393;  B.  a  16  Atlan.  640.    See  Kern  v. 
Simpson,  126  P.  S.  42. 

2S0.  Upon  a  bill  to  set  aside  and  can- 
cel a  deed  from  the  plaintiff  to  the  defend- 
ant, who  was  the  niece  of  his  deceased 
wife  and  his  housekeeper,  the  burden  is 
upon  the  plaintiff  to  establish  by  clear 
and  precise  evidence  such  matters  of  fact 
as  are  essential  to  the  granting  of  the 
relief;  there  is  no  fiduciary  relation 
between  them.      Gardner  y.  MeCanlogue, 

8  C.  C.  424 ;  s.  c.  2  Northam.  167. 

iSL.  Upon  a  bill  for  a  conveyance, 
where  the  defendant  has  by  a  prior  con- 
veyance put  it  out  of  the  power  of  court 
to  order  a  reconveyance,  a  compensation 
in  damages  may  be  awarded  in  lieu 
thereof,  and  the  plaintiff  may  elect  to 
treat  the  purchase  money  as  the  measure 
of  damages.  Reeder  v.  TruUinger,  151 
P.  S.  287. 

252.  Equity  will  decree  a  reconvey- 
ance of  land,  where  it  appears  that  the 
owners  of  land  were  induced  to  sell  it  by 
a  false  representation  by  tiie  vendee  that 
a  foundry  and  machine  shop  would  be 
immediately  erected  upon  the  property, 
which  would  greatly  enchance  the  value 
of  their  remaining  land.  WiUiama 
V.  Kerr,  152  P.  S.  560. 

253.  A  bill  in  equity  does  not  lie  to 
compel  the  reconveyance  of  shares  of 
stock  sold  to  the  defendant  under  fraudu- 
lent representations  made  by  him,  where 
the  relief  sought  is  merely  compensation 
in  dam^es;  in  such  a  case  there  is  an 
adequate  remedy  at  law.  EdeHman  v. 
LatshaiD,  159  P.  S.  644;   affirming  s.  c. 

9  Montg.  83. 

284.  Where  a  deed  to  a  church  con- 
veyed more  land  than  the  parties  in- 
tended and  the  grantee  forced  the  grantor 
to  resort  to  a  bill  in  equity  for  a  recon- 
veyance ;  it  was  held,  that  the  costs  of 
the  equily  suit  should  be  borne  by  the 
grantee.  Shedtoick  v.  Prospect  Methodist 
Episcopal  Church,  160  P.  S.  57. 

25S.  Upon  a  bill  to  compel  the  re- 
conveyance of  stock  pledged  as  collateral, 
where  the  stock  has  been  sold  after  the 
bill  was   filed,  a  court    of   equity  has 
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jurisdiction  to  enter  a  decree  for  damages 
against  the  creditor  for  the  conversion 
of  the  collateral.  Blood  v,  Erie  Dime 
Savings  and  Loan  Co.,  164  P.  S.  95. 

256.  An  assignee  for  creditors  has 
no  standing  to  file  a  bill  to  compel  a 
reconveyance  of  property  alleged  to  have 
been  fraudulently  conveyed  by  his  as- 
signor immediately  before  the  assign- 
ment; he  is  a  representative  of  the 
assignor  and  is  bound  by  his  acts.  Jor- 
dan V.  Mosser,  9  C.  C.  326. 

257.  Where  lands  had  been  conveyed 
to  a  trustee,  to  manage  during  the 
grantors'  lives  and  after  their  death 
to  convey  in  fee  to  their  children  with- 
out specific  power  of  revocation;  it  was 
held,  that  a  reconveyance  covild  not  be 
enforced  unless  the  remainder-men  were 
made  parties.  WiUy  v.  Davis,  5  Del. 
473. 

25a  Where  three  members  of  a  church 
congregation  purchased  for  the  church 
a  lot  of  ground,  which  was  conveyed  to 
them  in  trust  for  the  use  of  the  church 
as  a  cemetery,  and  subsequently  there 
was  a  split  in  the  congregation  and  the 
courts  decided  that  the  section  repre- 
sented by  the  plaintiffs,  was  the  true 
congregation,  and  the  other  section  then 
withdrew  and  formed  a  separate  body 
but  kept  control  of  the  cemetery ;  it  was 
field,  that  a  bill  would  lie  by  the  plain- 
tiffs for  a  reconveyance  of  the  property 
to  them,  and  for  an  account  of  moneys 
received  for  the  sale  of  burial  lots,  and 
that  the  plaintiffs  were  entitled  to  the 
moneys  so  received  during  the  six  years 
preceding  the  suit,  less  the  sum  spent 
for  repairs.  Seibert  v.  Dreisch,  12  Lane. 
137. 

XV.   Dower. 

259.  An  agreement  by  the  husband 
to  convey  before  dower  attaches  will,  if 
enforced  in  equity,  extinguish  the  claim 
for  dower.  McClure  v.  Fairfield,  153  P.  S. 
411. 

See  Husband  and  Wife,  IX. 


HZ.  Dlscoyery. 

260.  Upon  a  bill  of  discovery  in  aid 
of  an  action  at  law,  brought  by  a  shipper 
against  a  railroad  company  to  recover 
damages  for  loss  of  goods,  the  defendant 
will  not  be  required  to  produce  for  the 
plaintifPs  benefit  a  report  made  by  the 
local  freight  agent  of  the  company  to  the 
general  freight  agent,  relating  to  the  goods 
in  controversy  and  intended  to  be  sent 
by  the  general  agent  to  counsel  for  use 
on  the  trial  of  the  case.  Davenport  v. 
Pennsylvania  R.  R.  Co.,  166  P.  S.  480. 
See  Davenport  v.  Pennsylvania  R.  B.  Co., 
2  Dist.  Rep.  784. 

261.  Where  a  bill  avers  that  the  de- 
fendant has  received  the  money  of  the 
plaintiff  for  investment  and  failed  to 
apply  the  money  and  absconded,  the 
plaintiff  is  entitled  to  discovery  and 
account;  in  such  a  case,  if  the  court 
grants  a  preliminary  injunction  and  ap- 
points a  temporary  receiver  with  power 
to  take  possession  of  the  defendant's 
books,  the  defendant  cannot  refuse  to 
deliver  the  books  on  the  ground  of  an 
improper  joinder  of  parties  or  because 
the  bill  is  based  upon  a  wagering  con- 
tract; his  remedy  is  to  apply  for  a 
special  order  of  supersedeas  and  the  court 
will  order  that  the  examination  of  the 
books  shall  be  strictly  confined  to  the 
legitimate  needs  of  the  case,  so  that 
the  interests  of  other  persons  may  be 
protected  from  unnecessary  scrutiny. 
Haught  V.  Irwin,  166  P.  S.  548. 

262.  A  bill  of  discovery  in  aid  of 
an  execution  which  sets  forth  the  re- 
covery of  a  judgment,  the  amount  thereof, 
the  issuing  of  an  execution  thereon,  and 
the  return  of  the  sheriff  of  nuBa  bona, 
sufficiently  and  substanially  complies 
with  the  act  of  assembly ;  such  aver- 
ments are  equivalent  to  an  averment 
that  the  whole  amount  is  due  and  un- 
paid. GotUd  V.  Loewenherg,  2  Lack.  Jur. 
292. 

XXI.  Bills  quia  timet. 

263.  Where,  in  1772,  the  plaintiff's 
predecessor  granted  a  strip  of  land  eight 
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feet  wide  to  the  county  commissioners, 
adjoining  the  county  jail,  reserving  use 
of  the  same  for  an  open  yard  or  garden, 
for  the  purpose  that  the  same  should  "  be 
and  remain  forever  hereafter  unbuilt  on, 
in  order  to  prevent  any  prisoner  or 
prisoners  making  their  escape  over  the 
said  prison  wall  by  reason  or  mesins  of 
any  building  to  be  erected  contiguous  to 
the  said  wall,"  and  the  commissioners  in 
1848  sold  the  jail  property,  to  the  defend- 
ant's predecessors,  a  new  jail  having  been 
erected  in  another  place ;  it  was  held,  that 
the  title  of  the  county  was  a  base  fee, 
which  determined  upon  the  sale  of  the 
jail  property  and  defendants  alleging 
that  they  had  succeeded  to  the  rights  of 
the  county  commissioners,  a  bill  quia 
timet  would  lie  to  remove  the  cloud  upon 
the  plaintiff's  title  and  for  the  cancella- 
tion of  the  deed  of  1772.  Such  a  bill  is 
an  independent  head  of  equity  jurisdic- 
tion and  does  not  require  any  accom- 
paniment of  fraud,  accident,  mistake, 
trust  or  account,  or  any  other  basis  of 
equitable  intervention.  Slegel  v.  Latter, 
148  P.  S.  236 ;  afiarming  s.  c.  10  G.  G. 
347. 

264.  A  mechanic's  lien  can  be  filed 
against  an  equitable  title,  and  a  sale  on 
a  judgment  thereunder  against  the  equi- 
table owner  will  enable  the  purchaser  to 
bring  ejectment  against  the  legal  owner 
in  possession ;  where  an  equitable  owner 
contracted  for  the  construction  of  houses 
and  the  contractor  filed  mechanics'  liens 
against  the  buildings  and  lots  and  re- 
covered judgment  on  the  liens  and  pur- 
chased at  sheriff's  sale  the  equitable  title, 
and  thereupon  in  February  1887  entered 
into  possession,  and  died  in  September 
1887;  it  was  held,  that  a  bill  filed  by 
his  widow  and  heirs  in  March  1888  to 
quiet  the  title  was  not  barred  by  laches, 
and  that  the  plaintiffs  were  entitled  to 
relief.  McClure  v.  Fairfield,  153  P.  S, 
411. 

265.  Where  a  plaintiff  in  ejectment, 
after  recovering  a  judgment,  files  a  bill 
to  quiet  title  and  to  compel  an  extin- 
guishment of  the  ground-rents   and  the 


satisfaction  of  the  mortgages  and  judg. 
ments  on  the  property,  the  court  will 
hear  the  whole  case  de  novo.    Matohin- 
ney  v.  ShaUcross,  10  C.  C.  102. 
See  Easements. 

XZm.  Creditors'  bills. 

266.  A  bill  in  equity  lies  against  a  cor- 
poration and  the  subscribers  to  its  stock, 
by  its  creditors  to  ascertain  the  latter's 
claim  and  for  a  receiver  to  collect  un- 
paid stock  subscriptions  for  the  payment 
thereof.  Bailey  v.  Pitt^mrgh  Coai  M.  B. 
Co.,  139  P.  S.  213. 

267.  Upon  a  creditor's  bill  to  charge 
stockholders  upon  their  unpaid  subscrip- 
tions, the  administrator  of  a  deceased 
stockholder  domiciled  and  receiving  his 
letters  in  another  county,  may  properly 
be  made  a  co-defendant  when  duly  served 
under  sec.  1  of  the  act  6  April  1859 
(Brightly's  Purdon  783).  Hamilton  v. 
Clarion  M.  &  P.  R.  R.  Co.,  144  P.  S.  34. 

268.  Upon  a  creditor's  bill  to  enforce 
payment  of  impaid  subscriptions,  where 
other  creditors  subsequently  intervene, 
the  court  may  compel  the  intervening 
creditors  to  contribute  to  the  expenses 
already  incurred  in  raising  a  fund  on 
which  they  seek  to  come,  but  will  not 
exclude  them  from  all  participation  in 
the  fund  until  the  original  complainants 
in  the  bill  have  been  paid  in  full.  John- 
ston V.  MarUe  Paper  Co.,  153  P.  S.  189. 

269.  Where,  after  the  filing  of  a  cred- 
itor's bill,  to  declare  a  purchaser  at  an 
assignee's  sale  a  trustee  ex  makficio  as 
to  a  portion  of  the  purchase  money,  the 
purchaser  paid  over  the  difference  with 
interest  to  the  assignee,  the  bill  was  dis- 
missed, but  the  record  costs  and  master's 
fee  were  equally  divided  between  the 
parties,  while  the  costs  of  the  parties 
were  directed  to  be  paid  by  the  party 
who  made  them.  KaUe  v.  Hefi,  154  P.  S. 
470. 

270.  If  an  assignment  be  clearly  fraud- 
ulent and  collusive,  the  assignee  may 
be  removed  and  the  assignment  itself 
vacated  and  declared  void  on  a  creditor's 
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bill,  but  this  can  only  be  done  by  a  bill 
filed  in  the  court  having  jurisdiction  over 
the  assignment.  Artman  v.  Oilea,  155 
P.  S.  409. 

271.  A  trustee  appointed  under  a  will 
to  carry  on  the  business  of  the  testator 
cannot,  in  the  absence  of  express  author- 
ity, make  an  assignment  for  the  benefit 
of  creditors,  so  he  cannot  confess  a  judg- 
ment to  a  creditor  of  the  trust  estate  so 
as  to  giye  such  creditor  a  preference  over 
other  creditors  in  the  distribution  of  the 
trust  property ;  in  such  a  case  the  other 
creditors  may  file  a  creditor's  bill  to  com- 
pel the  trustee  and  the  preferred  creditors 
to  account.  Woddrop  v.  Weed,  164  P.  8. 
316.  See  Weed's  Estate,  163  P.  S.  595, 
600. 

872.  A  creditor's  bill  is  one  in  which 
all  the  creditors  have  common  equal 
equity  upon  a  common  fund  and  have 
or  can  have  equal  protection  and  re. 
dress;  it  cannot  be  brought  by  one 
creditor  against  other  creditors.  JftUor 
ddphia  Qranite  and  Blue  Stone  Co.  v. 
Douglass,  14  C.  G.  234. 

273.  The  claim  of  a  contractor  against 
a  city  cannot  be  attached,  and  this  rule 
prevents  the  .subjection  and  appropria- 
tion of  the  claim  to  the  claims  of  cred- 
itors of  the  contractor  in  a  suit  in  equity ; 
where  an  insolvent  firm  of  municipal 
contractors  had  pledged,  to  secure  loans, 
certain  certificates  received  under  a  mu- 
nicipal contract,  and  warrants  were  about 
to  be  issued  to  pay  the  certificates;  it 
was  held,  that  another  creditor  could  not, 
by  a  bill  in  equity,  require  the  balance 
of  warrants  after  the  payment  of  the 
loan  should  be  paid  over  to  the  re- 
ceiver. Philadelphia  Granite  and  Blue 
Stone  Co.  v.   Douglass,  14  C.  C.  234. 

274.  A  corporation,  incorporated  for 
tiie  manufacture  and  sale  of  lumber  and 
the  purchasing  and  selling  of  mills,  lands, 
standing  timber,  logs  and  lumber,  is  in- 
corporated for  a  general  manufacturing 
business,  and  is  covered  by  the  act  29 
April  1874,  sec.  2,  clause  18  (now  amended 
by  the  act  10  June  1893,  Brightly's 
Purdon  406).     That  act  does   not   re- 


peal sees.  41  and  42  of  the  act  18 
July  1863  (Brightly's  Purdon  2021), 
providing  a  method  of  proceeding  by 
creditors  against  such  a  corporation; 
there  is  nothing  in  those  sections  relat- 
ing to  the  remedy  against  officers  of  a 
corporation  for  an  excess  of  indebtedness 
over  the  capital  stock  paid  in,  which 
is  inconsistent  with  the  provisions  of 
the  act  of  1874,  but  a  creditor's  bill  to 
enforce  such  a  personal  liability  is  pre- 
mature and  demurrable,  which  does  not 
aver  that  the  plaintiffs  have  complied 
with  the  provisions  of  those  sections; 
such  a  bill  should  also  aver  the  insol- 
vency of  the  corporation  or  a  demand 
for  the  payment  of  the  debt  and  a  re- 
fusal thereof  by  the  corporation.  Wagner 
V.  Corcoran,  2  Dist  Bep.  440. 

275.  Where  a  creditor's  bill  was  filed 
by  a  plaintiff,  on  behalf  of  himself  and 
all  other  creditors,  and  it  was  heard  on 
bill  and  answer  and  dismissed  and  there 
was  no  decree  for  an  account;  it  was 
held,  that  such  dismissal  was  no  bar  to 
a  subsequent  bill  by  another  creditor,  not 
named  in  the  first  bill,  brought  for  him- 
self and  all  other  creditors  and  similar 
in  all  respects  to  the  first  bilL  Tost  v. 
Cowden,  7  Montg.  73. 

JL2UV.  Process  and  service. 

276.  The  failure  to  state  in  the  bill 
the  non-residence  of  a  defendant  is  not 
itself  sufficient  to  defeat  an  order  of 
service  upon  him.  Who  is  a  "  principal 
defendant"  within  the  meaning  of  the 
act  of  6  April  1869  (Brightly's  Purdon 
783).  Bdton  v.  Swartx,  4  Montg.  9 ;  s.  c. 
Ibid.  198;  William  Penn  Building  Asso- 
ciation V.  Mayer,  45  L.  I.  346. 

277.  There  can  be  no  valid  service  of 
process  within  our  jurisdiction  upon  a 
foreign  corporation,  unless  it  is  doing 
business  within  our  limits,  or  has  an 
agency  or  place  of  business  here.  Peo- 
ple's Telephone  Co.  v.  American  National 
Telephone  Co.,  46  L.  I.  200. 

27a  It  seems  that  the  service  of  a 
bill  in  another  state  upon  non-residents 
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and  the  service  upon  a  resident  defend- 
ant who  as  mortgagor  is  a  mere  stake- 
holder, will  not  give  jurisdiction  over 
the  non-resident  defendant  Smith  v. 
Kammerer,  162  P.  S.  98. 

279.  Where  a  proceeding  in  equity  is 
instituted  concerning  property  within  the 
jurisdiction,  and  the  bill  alleges  the  ex- 
istence of  a  partnership  between  plaintiff 
and  defendant,  whose  place  of  business  is 
within  the  jurisdiction  of  the  court,  and 
the  plaintiff  resides  within  the  jurisdic- 
tion and  the  defendant  without,  and  some 
of  the  property  of  the  firm  is  in  the  pos- 
session of  the  defendant  and  some  in  that 
of  the  plaintiff,  the  act  6  April  1869 
(Brightly's  Purdon  783),  authorizing  ser- 
vice on  parties  out  of  the  jvirisdiction, 
does  not  apply;  a  partnership  is  not 
property  within  the  meaning  of  that  act. 
A  bill  to  be  within  the  purview  of  that 
act  must  be  confined,  at  least  so  far  as 
the  non-resident  defendant  is  concerned, 
to  a  prayer  for  a  decree  affecting  only 
the  property  in  question.  Eshbach  v. 
Slonaker,  1  Dist.  Rep.  332. 

280.  Where  a  corporation  is  incorpo- 
rated by  this  commonwealth  and  its 
principal  office  is  located  out  of  the 
state  and  none  of  the  officers,  upon 
whom  process  can  be  served  reside  in 
this  state,  the  domicil  of  such  corpora- 
tion remains  in  this  state,  and  service 
of  a  bill  in  equity  upon  such  a  corpora- 
tion must  be  made  by  publication,  as 
prescribed  by  the  act  11  April  1862, 
sec.  2  (Brightly's  Purdon  429).  Newton 
V.  PittaUm  Coal  Co.,  7  Kulp  11. 


ZXV.  Parties. 

281.  Every  person  who  will  be  affected 
by  the  decree  should  be  made  a  party 
to  the  bill.  FliUaddphia  v.  River  Front 
Raaroad  Co.,  133  P.  S.  134;  s.  c.  25  W. 
N.  C.  457." 

283.  Courts  of  equity  can  bring  before 
them  all  parties  interested  in  the  sub- 
ject matter  of  the  litigation  and  adjust 
the  rights  of  all.    Heindel  v.  Southern 


Pennsylvania   Mutual    Belief   Aufn,    3 
York  204. 

283.  Upon  a  bill  to  reform  the  ac- 
knowledgment of  a  deed,  the  court 
should  have  before  it  and  determine 
the  rights  of  all  persons  interested. 
Manufaeturert'  Natural  Oaa  Co.  v.  Doug- 
lass, 130  P.  S.  283. 

284.  If  the  parties  be  numerous  or  un- 
known, a  bill  may  be  maintained  by  one 
or  more  for  the  benefit  of  all,  but  it  is 
bad  if  filed  by  the  plaintiff  in  behalf 
of  himself  only.  Bishop  v.  Cowden,  5 
Montg.  161. 

285.  County  commissioners  in  office 
are  the  proper  parties  to  file  a  bill  to 
set  aside  the  sale  by  the  county,  of  land 
bought  at  a  treasurer's  sale  for  taxes,  on 
an  averment  that  a  former  county  com- 
missioner was  interested  in  the  purchase 
from  the  county.  Petery's  Appeal,  129 
P.  S.  121. 

286.  A  citizen  and  taxpayer  of  a  city, 
and  a  property  owner  on  a  street  about 
to  be  improved,  which  property  would 
be  subjected  to  an  assessment,  has  a 
legal  right  to  maintain  a  bill  to  set 
aside  such  contract  as  illegal.  Maxet  v. 
Pittsburgh,  137  P.  S.  648;  s.  c.  38  P.  L. 
J.  103 ;  affirming  s.  c.  6  C.  C.  699. 

287.  The  refusal  of  a  public  officer  to 
advertise  in  a  certain  class  of  newspapers 
is  not  such  a  violation  of  a  private  right 
as  will  authorize  a  bill  in  equity  by  a 
private  citizen.  In  such  case  only  the 
attorney-general  can  institute  proceed- 
ings.    Mayer  v.  McCamant,  8  C.  C.  76. 

288.  A  lumber  exchange,  authorized 
by  a  large  number  of  owners  of  logs  set 
adrift  by  flood,  may  maintain  a  bill  against 
all  persons  jointly  having  such  logs  in  their 
possession.  West  Branch  Lumbermen's 
Exchange  v.  Enterltne,  1  Northum.  269. 

289.  The  members  of  a  charitable  or- 
ganization, such  as  a  volunteer  fire  com- 
pany, having  no  title  or  interest  in  its 
property,  cannot  maintain  a  bill  for  an 
injunction  to  prevent  the  distribution  of 
such  property.  Hoffmxm  v.  Hartman,  7 
Lane.  137. 

290.  Under    the    act    19    June    1871 
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(Brightly's  Pardon  780),  a  street  rail- 
way company  has  a  standing  as  a  com- 
plainant, in  a  bill  in  equity,  to  restrain 
another  company  from  xmlawfully  lay- 
ing tracks  in  a  street  already  occupied 
by  the  complainant.  Oermantoum  Pass. 
Ry.  Co.  V.  Citizens  Pass.  By.  Co.,  161 
P.  S.  138 ;  aflarming  a.  c.  9  C.  C.  638. 

291.  Neither  simple  contract  creditors 
nor  attaching  creditors  under  the  act  17 
March  1869  have  a  standing  in  equity,  to 
restrain  a  judgment  creditor  from  pro- 
ceeding by  due  course  of  law  to  obtain 
satisfaction  of  his  judgment.  Artman  t. 
QUes,  165  P.  8.  409.  See  Kelly  v.  Herh, 
157  P.  S.  41 ;  Meyers  v.  Raw^,  4  Northam. 
339;  8.  0.6  Del.  106. 

292.  Where  it  appears  that  a  street 
railway  company  has  obtained  no  valid 
consent  to  the  use  of  a  borough  street,  an 
owner  of  property  abutting  on  the  street 
has  a  standing  to  proceed  by  injunction 
against  the  construction  of  the  railway 
upon  such  street.  Thomas  v.  Inter-Cownty 
Street  Ry.  Co.,  167  P.  S.  120. 

293.  Where  a  street  railway  company 
attempted  to  occupy  a  borough  street,  not- 
withstanding a  veto  of  the  ordinance  of 
consent ;  it  was  held,  that  the  burgess  had 
a  standing  in  equity  to  restrain  the  con- 
struction of  the  railway.  Lehigh  Coal  Sk 
Navigation  Co.  v.  Inter-County  Street  Ry. 
Co.,  167  P.  S.  126. 

294.  The  county  commissioners  are  the 
proper  parties  to  maintain  a  bill  for  an 
injunction  to  restrain  the  illegal  occu- 
pancy or  obstr^iction  of  a  county  bridge. 
Venango  County  Commissioners  v.  OU 
City  Street  Ry.  Co.,  3  Dist  Rep.  546. 

295.  The  fact  that  a  person  is  the  agent 
of  the  owner  of  real  estate  and  employed 
to  manage  it,  is  not  sufficient  to  enable 
him  to  maintain  an  action  at  law  or  in 
equity  in  his  own  name  as  plaintiff. 
Comm'th  v.  WUkes-Barre  Gas  Co.,  6  Kulp 
328. 

296.  Different  owners  in  severalty  of 
premises  along  a  stream  may  join  in  a 
bill  to  restrain  the  pollution  thereof  by 
the  waters  of  a  mine,  but  an  averment  in 
such  a  bill  that  the  complainants  have 


been  advised  by  experts  that  mine  water 
contains  poisonous  substances  is  not  a 
sufficient  averment  of  the  fact  to  require 
the  defendant  to  answer.  WiUiams  v. 
Union  Improvement  Co.,  6  Kulp  417. 

297.  To  a  bill  to  declare  railroad  bonds 
and  mortgages  invalid,  as  issued  in  viola- 
tion of  article  XVI.,  sec.  7,  of  the  con- 
stitution, the  bondholders  must  be  made 
parties.  Harriiburg  and  Eastern  Railroad 
Co.'s  Appeal,  1  Mona.  692. 

29a  Upon  the  death  of  a  defendant 
the  heirs  should  be  brought  in  by  amend- 
ing the  original  bill,  and  serving  a  copy 
as  amended  upon  the  new  parties ;  a  bill 
of  review  is  not  the  proper  practice. 
Cavanaugh  v.  Cavanaugh,  1  Lack.  Jur. 
122. 

299.  An  injunction  to  stay  proceedings 
at  law  should  go  against  the  party,  and 
not  against  the  sheriff  or  other  officer 
who  is  already  under  the  mandate  of  one 
court,  nor  against  an  assignee  for  credit- 
ors, who  is  accountable  to  another  court. 
Artman  v.  Giles,  155  P.  8.  409. 

300.  Where  a  father  entered  into  an 
oral  contract  to  purchase  land  and  di- 
rected that  the  deed  should  be  made  to 
his  daughter,  and  before  the  deed  was 
made  the  owner  entered  into  a  written 
agreement  to  sell  the  land  to  another 
person;  it  was  hdd,  upon  a  bill  against 
the  vendor  for  specific  performance  and 
against  the  first  grantee  to  have  her  de- 
clared trustee  of  the  legal  title,  for  the 
second  purchaser,  that  the  grantee's  father 
who  was  the  real  purchaser  was  a  neces- 
sary party  to  the  bill.  Maguire  v.  Heraty, 
163  P.  8.  381. 

301.  Where  a  bridge  spans  a  stream 
which  is  a  boundary  line  between  a  city 
and  a  county,  the  city  will  be  restrained 
by  the  court  of  the  adjoining  county 
from  interfering  with  the  laying  of  the 
tracks  of  a  passenger  railway  company 
upon  the  portion  of  the  bridge  belonging 
to  the  adjoining  county,  where  it  appears 
that  the  consent  to  the  laying  of  the  raU- 
way  has  been  given  by  the  supervisors  of 
the  township  and  the  commissioners  of 
the  county,  and  the  officers  of  the  city 
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have  been  made  parties  defendant  to  the 
bill.  Delaware  County  &  Philadelphia 
Electric  By.  Co.  v.  PhOadelpkia,  164  P.  S. 
457. 

30S.  Where  lands  had  been  conveyed 
to  a  trustee  to  manage  during  the  grant- 
ors' lives  and  after  their  death  to  convey 
in  fee  to  their  children  without  specific 
power  of  revocation ;  it  was  Tuid,  that  a 
reconveyance  could  not  be  enforced  un- 
less the  remainder-men  were  made  par- 
ties.   WiUy  V.  Dams,  5  Del.  473. 

303.  Where  A  sold  a  tract  of  land  to 
B  and  he  subsequently  sold  another  tract 
to  C,  and  the  two  tracts  were  separated 
by  a  fifteen-feet-wide  alley,  which  in  the 
first  deed  was  described  as  a  twenty-feet- 
wide  alley ;  it  was  held,  in  a  bill  by  A 
against  0  to  reform  the  latter  deed,  that  it 
was  neither  necessary  nor  proper  to  include 
B  as  a  co-defendant.  Boehm  v.  Bachman, 
3  Northam.  70. 

3M.  If  a  bill  charges  unlawful  con- 
duct on  the  part  of  a  corporation,  but 
prays  injunction  against  its  officers,  an 
omission  to  make  the  corporation  itself 
a  party  is  fatal.  Hoffman  v.  Hartman,  7 
Lane.  137. 

305.  Upon  a  creditor's  bill  to  charge 
stockholders  upon  their  unpaid  subscrip- 
tions, the  administrator  of  a  deceased 
stockholder  domiciled  and  receiving  his 
letters  in  another  county,  may  properly 
be  made  a  co-defendant  when  duly  served 
under  sec.  1  of  the  act  6  April  1859 
(Brightly's  Purdon  783).  Hamilton  v. 
aarim  M.  &  P.  R.  R.  Co.,  144  P.  8. 
34. 

306.  In  suits  between  street  railway 
companies,  involving  conflicting  claims  to 
occupy  the  same  highway,  the  local  au- 
thorities, township,  borough  or  turnpike, 
must  be  made  parties  to  the  suit.  Mid- 
dleUnon  Ry.  Co.  v.  Middletown  Electric 
Ry.  Co.,  16  C.  C.  127;  s.  c.  4  Dist.  Bep. 
32. 

307.  Upon  a  bill  against  the  individual 
officers  of  a  church,  to  have  them  removed 
from  office  and  to  have  the  vacancies  filled 
by  a  new  election  to  be  ordered  by  the 
court,  the  corporation  itself  should  be 


made  a  party  to  the  action.  Krecker  v. 
Shirey,  3  Northam.  266.  See  s.  c.  163 
P.  S.  534. 

3oa  In  a  bill  against  an  unincorporated 
association  having  numerous  members,  it 
is  not  necessary  to  make  all  the  members 
by  name  parties  defendant ;  the  bill  is 
good  as  to  all  the  members  named.  Man- 
ning V.  Klein,  11  C.  C.  526. 

309.  Where  an  agreement  is  signed  by 
an  attomey-at-law  on  behalf  of  his  client, 
he  should  not  be  made  a  party  to  an 
equitable  proceeding  founded  thereon. 
Burke  v.  Teller,  11  C.  C.  59. 

310.  An  attomey-at-law  ought  not  to 
be  made  a  party  to  a  bill  filed  against  his 
clients  where  no  relief  can  be  had  against 
him.  Fitzpatrick  v.  Engard,  4  Dist.  Bep. 
87.  See  FU:i^xUrick  v.  Engard,  4  Dist 
Bep.  383. 

311.  If  a  party  interested  adversely  to 
the  plaintiff  is  not  made  a  defendant,  but 
appears  for  the  other  defendant,  the  court, 
upon  adjudging  him  a  necessary  party, 
should  permit  him  to  be  added  as  a  de- 
fendant. Manufacturers'  Natural  Gas  Co. 
V.  Douglass,  130  P.  S.  283. 

312.  It  is  no  ground  for  reversing  a 
decree  that  objections  were  filed  after  the 
master's  report,  that  no  issue  was  made 
as  to  the  defendant  company  and  that 
after  the  reference  to  the  master,  parties 
both  plaintiff  and  defendant  were  added, 
but  the  pleadings  remained  unchanged. 
Bailey  v.  PiUsburgh  Coal  R.  R.  Co.,  139 
P.  S.  213. 

313.  Where  a  bill  to  compel  the  sur- 
render of  county  warrants  was  filed  by  a 
county  against  a  national  bank,  which  had 
received  the  warrants  as  collateral  for  a 
debt  due  by  a  banking  firm ;  it  was  held, 
to  be  proper  to  permit  an  amendment 
adding  the  name  of  the  county  treasurer 
as  a  plaintiff  and  the  assignees  of  the 
banking  firm  as  defendants.  Crawford 
County  V.  Merchants  National  Bank,  164 
P.  S.  109. 

314.  Upon  a  bill  to  restrain  a  convey- 
ance to  defendants  or  to  a  corporation 
formed  by  them,  where  a  company  is 
chartered  and  a  conveyance  made  to  it 


3433 


Digitized  by 


Google 


6867 


EQUITY,  XXVI. 


6868 


pending  the  litigation,  it  is  proper  to  make 
such  company  a  party  defendant  before  de- 
cree. Kennedy  v.  McCloskey,  37  W.  N.  C. 
106 ;  reversing  s.  o.  10  Montg.  204. 

315.  Upon  a  bill  against  partners  for 
an  account,  and  an  answer  that  the  plain- 
tiff's husband  and  not  she  was  the  partner, 
a  subsequent  agreement  that  the  husband 
shall  file  a  disclaimer,  and  the  cause  shall 
proceed  as  though  no  such  defence  had 
been  made,  will  estop  the  defendant  from 
subsequently  denying  that  the  plaintiff 
was  the  true  party  in  interest.  Parker 
V.  Broadbent,  134  P.  S.  322. 

316.  As  to  the  proper  parties  in  a  bill  for 
an  account  and  the  right  to  amend  if  nec- 
essary, see  Myers  v.  Bryson,  168  P.  S.  246. 

ZZVI.  Of  the  biU. 

317.  Every  averment,  necessary  to  en- 
title the  plaintiff  to  the  relief  prayed  for, 
must  be  contained  in  the  stating  part  of 
the  bill ;  it  cannot  be  supplied  by  infer- 
ence, or  by  reference  to  some  other  part 
of  the  bill.  Thompson's  Appeal,  126  P.  S. 
367. 

318.  A  bill  in  equity  must  state  every 
fact  necessary  to  give  title  to  relief.  If 
a  plaintiff  grounds  his  right  on  a  contract 
negative  in  its  terms,  such  negation  must 
be  alleged  or  the  bill  will  be  dismissed  on 
demurrer.  Morck  v.  Pennsylvania  Cfas 
Co.,  8  C.  C.  131. 

319.  A  bill  in  equity  asking  relief 
should  state  with  distinctness  and  pre- 
cision, the  facts  and  circumstances  upon 
which  it  relies  in  order  to  show  the 
plaintiffs  right  to  relief ;  a  defect  cannot 
be  supplied  by  inference.  Battin  v.  Mar- 
tin, 10  Lane.  209. 

320.  If  the  plaintiff  have  a  legal  right 
to  sue,  his  bill  will  not  be  set  aside  as  col- 
lusive because  others  may  be  interested 
and  pay  his  costs.  Maxet  v.  Pittsburgh, 
137  P.  S.  648;  s.  c.  38  P.  L.  J.  103; 
affirming  s.  c.  6  C.  C.  599. 

321.  If  a  stockholder  or  a  creditor 
brings  a  suit  in  equity,  the  bill  must 
show  his  right  to  maintain  the  suit;  such 
a  defect  can  be  taken  advantage  of  on 


exceptions  to  the  master's  report.  Hdlton, 
V.  Neiocaatle  Northern  Railway  Co.,  138 
P.  S.  Ill ;  affirming  s.  c.  8  C.  C.  430. 

322.  A  bill  alleging  that  a  board  of 
school  directors  have  conspired  to  collect 
a  building  tax  for  the  purchase  of  a  build- 
ing, in  which  some  of  them  are  interested, 
sufficiently  avers  that  some  of  them  have 
an  interest  in  the  building  and  are  acting 
together  to  sell  it  to  the  district.  Wit- 
mer's  Appeal,  16  Atlan.  428. 

323.  Where  a  member  of  an  unincor- 
porated beneficial  association  of  barbers 
was  expelled  and  a  bill  was  filed  for  his 
reinstatement,  alleging  that  the  expul- 
sion was  because  the  plaintiff  had  caused 
the  arrest  of  certain  other  members  for 
violating  the  Sunday  law ;  it  was  held,  that 
it  was  not  necessary  that  the  bill  should 
further  allege  that  the  expulsion  was  il- 
legal.   Manning  v.  Klein,  11  C.  C.  626. 

324.  Where  the  plaintiff  rests  his  title 
upon  a  deed,  he  must  either  annex  a  copy 
of  the  deed  to  his  bill  or  refer  to  it  by 
its  place  of  record.  Haneman  v.  Pile, 
161  P.  S.  699. 

325.  A  bill  in  equity  must  aver  the  plain- 
tiff's title  with  such  certainty  that  the  de- 
fendants may  be  distinctly  informed  of  the 
nature  of  the  case  which  they  are  called 
upon  to  meet.  McHale  v.  Boston  and 
Bethlehem  Transit  Co.,  169  P.  S.  416;  af- 
firming 8.  c.  4  Northam.  360. 

326.  Unnecessary  recitals  in  a  bill 
should  be  corrected  by  exception  and 
not  by  demurrer.  Shq[>p  v.  Norriatoum 
Pass.  By.  Co.,  10  Montg.  41. 

327.  If  counsel  certifies  that  there  has 
not  been  time  to  print  the  bill,  the  plain- 
tiff has  twenty  days  in  which  to  file  and 
serve  printed  copies,  and  the  court  may 
award  an  interlocutory  injunction  without 
service  of  a  copy.  Landmesaer  v.  item, 
5  Kulp  417. 

32a  Where  a  bill  was  filed  in  tjp^ 
writing  and  proceedings  were  had  thereon 
for  five  months,  the  court  refused  to  dis- 
miss the  bill  on  the  ground  that  it  was 
not  printed.  PottsvUle  Water  Co.  v. 
Schuylkill  Navigation  Co.,  11  C.  C.  635. 

329.  A  bill  in  equity  filed  by  a  corpo- 
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ration  is  good  without  the  corporate  seal 
if  it  be  signed  by  the  officers  and  there 
is  an  allegation  that  the  defendants  hare 
possession  of  the  seal.  Ea^  End  Be- 
Jbrmed  Preabyteriam,  Congregation  v.  Milr 
ligan,  40  P.  L.  J.  7. 

330.  The  new  equity  rules  adopted  by 
the  supreme  court  15  January  1895  have 
all  the  force  and  effect  of  a  positive  en- 
.actment ;  where  a  bill  for  an  injunction 
was  not  endorsed  in  accordance  with  the 
new  rules  and  a  preliminary  injunction 
was  granted  on  ex  parte  affidavits,  the 
order  granting  the  injunction  was  re- 
versed by  the  supreme  court.  Catsidy  v. 
miapp,  167  P.  8.  306 ;  s.  o.  36  W.  N.  C. 
197. 

XXVn.  Mttltifarionsness. 

331.  A  bill  will  not  be  treated  as  multi* 
farious,  because  it  joins  two  good  causes 
of  complaint  growing  out  of  the  same 
transaction,  if  all  of  the  defendants  be 
interested  in  the  same  claim  of  right,  and 
the  relief  asked  for  in  relation  to  each  be 
of  the  same  general  character.  Biahop  v. 
Cowden,  5  Montg.  151. 

332.  Multifariousness  must  be  taken 
advantage  of  by  demurrer,  plea  or  an- 
swer. It  is  too  late  to  object  at  the  hear- 
ing. Citizens?  Natural  Oaa  Co.  v.  She- 
nango  Natural  Gaa  Co.,  138  P.  8.  22 ;  af- 
firming s.  0.  7  C.  C.  277;  24  W.  N.  C. 
673. 

333.  Where  the  cause  of  complaint  is 
oommon  to  all  the  plaintiffs,  and  the  right 
is  precisely  the  same  as  to  each,  and  the 
complaint  of  all  is  against  the  same  de- 
fendant for  the  doing  of  acts  which  af- 
fected all  alike  and  in  the  same  manner, 
and  the  defence  set  up  is  common  to  all 
the  plaintiffs,  and  the  testimony,  proofs 
and  decree  are  alike  as  to  all  the  plain- 
tiffs, a  bill  is  not  multifarious  which  is 
filed  by  several  such  plaintiffs  against  the 
«ommon  defendant  Bafferty  v.  Central 
Traction  Co.,  147  P.  8.  579;  reversing 
«.  c.  39  P.  L.  J.  16. 

334.  Where  land  was  bought  with  part- 
nership funds  and  with  the  intention  to 


make  it  part  of  the  partnership  stock,  it 
was  held,  that  as  between  themselves  the 
land  was  held  by  them  not  as  mere  ten- 
ants in  common  but  as  partnership  prop- 
erty, and  where  the  title  was  taken  in  the 
name  of  a  third  person,  a  resulting  trust 
arose  in  favor  of  the  partnership ;  and  it 
was  further  held,  that  a  bill  filed  by  the 
executrix  of  a  deceased  partner  against 
a  surviving  partner  and  such  third  per- 
son, and  praying  as  against  the  former 
for  an  account  and  as  against  the  latter 
for  a  conveyance  of  the  land,  was  not 
multifarious.  Baldea  v.  Hennigea,  7  Kulp 
143. 

335.  A  bill  will  not  be  treated  as  multi- 
farious, where  there  is  a  common  interest 
in  all  the  plaintiffs  in  all  the  matters 
complained  of,  and  a  common  liability 
alleged  in  all  of  the  defendants.  Broum 
V.  Painter,  8  Montg.  130. 

XZVm.  Amendments. 

336.  An  amendment  to  a  bill  introduc- 
ing a  new  cause  of  action  is  not  admissi- 
ble. A  bill  setting  forth  a  trust  and  its 
fulfilment  and  praying  a  reconveyance, 
cannot  be  amended  by  setting  up  that 
the  conveyance  was  a  fraud  upon  mari- 
tal rights  and  praying  a  cancellation. 
Toomey  v.  Hughea,  25  W.  N.  C.  66. 

337.  A  bill  for  partition  filed  by  heirs 
may  be  amended  by  adding  the  name  of 
the  widow  and  a  prayer  for  other  relief. 
Cowan'a  Appeal,  16  Atlan.  28. 

33a  Where  a  bill  to  compel  the  sur- 
render of  county  warrants  was  filed  by  a 
county  {^[ainst  a  national  bank,  which  had 
received  the  warrants  as  collateral  for  a 
debt  due  by  a  banking  firm ;  it  was  h£ld 
to  be  proper  to  permit  an  amendment 
adding  the  name  of  the  county  treasurer 
as  a  plaintiff  and  the  assignees  of  the 
banking  firm  as  defendants.  Crawford 
County  V.  Merchanta  National  Bank,  164 
P.  8. 109. 

339.  Upon  a  bill  filed  in  the  name  of 
one  who  is  declared  to  be  of  unsound 
mind,  where  an  affidavit  was  filed  by  him 
that  the  use  of  his  name  was  unauthor- 


voL.  IV.— 87 


3435 


Digitized  by 


Google 


6871 


EQUITY,  XXVni-XXIX. 


6873 


ized  and  tliat  he  did  not  desire  the  relief 
prayed  for,  the  court  amended  the  record 
by  striking  his  name  therefrom.  Craig- 
head V.  Smith,  10  C.  C.  359. 

340.  After  replication,  an  amendment 
of  the  bill  can  only  be  made  upon  af&da- 
yit  that  it  is  not  for  delay,  and  that  the 
matter  is  material,  and  could  not  with 
reasonable  diligence  have  been  sooner  in- 
troduced in  the  bill.  Toomey  v,  Hughes, 
25  W.  N.  C.  66. 

341.  A  plaintiff  in  a  proper  case  will 
be  permitted  to  withdraw  his  replication 
and  amend  his  bill ;  and  this,  even  after 
reference  to  and  argument  before  a  mas- 
ter. But  in  such  a  case  the  plaintiff  must 
pay  the  costs  of  printing  the  answer. 
Matlock  V.  MtUtuU  Life  Ins.  Co.  of  New 
Tork,  14  C.  C.  188. 

342.  An  amendment  to  a  bill,  after  the 
examination  of  witnesses,  will  only  be  al- 
lowed under  very  special  circumstances 
BrcAzman  v.  Brotzman,  1  Northam.  13; 
afi&rmed  in  Brotzman'a  Appeal,  119  P.  S. 
645. 

343.  A  bill  praying  for  the  cancella- 
tion of  an  assignment  was  permitted  to 
be  amended  after  hearing  before  a  master, 
by  adding  a  prayer  for  an  account.  Blood 
v.  Ludlow  Carbon  Black  Co.,  150  P.  S.  1. 

344.  After  a  case  has  been  heard  and 
determined  by  the  master,  it  is  too  late 
on  the  argument  of  exceptions  to  add  a 
new  party  defendant  who  has  not  had  a 
hearing.  Kennedy  v.  McCloskey,  10 
Montg.  204. 

345.  Facts  occurring  subsequent  to  the 
filing  of  the  bill  and  entitling  the  plain- 
tiff to  more  extended  relief,  may  be  the 
subject  of  an  amendment.  Shepp  v. 
Norristown  Pass.  By.  Co.,  10  Montg.  41. 

346.  After  a  final  decree  the  court 
properly  disallowed  a  motion  to  amend 
so  as  to  charge  the  defendant  with'  owing 
seven  thousand  dollars  instead  of  four 
thousand  dollars.  McCvllougWs  Appeal, 
1  Mona.  700. 

347.  The  supreme  court  having  affirmed 
a  decree  dismissing  a  bill  to  set  aside  a 
spendthrift  trust  as  having  been  procured 
by  fraud,  an  amendment  will    not    be 


allowed  averring  an  improper  exclusion 
of  the  settlor  from  tiie  benefits  of  the 
trust.  Merriman  v.  Munson,  134  P.  S. 
114. 

34a  As  to  the  proper  parties  in  a  bill 
for  an  account  and  the  right  to  amend  if 
necessary,  see  Myers  v.  Bryson,  168  P.  S. 
246. 

349.  Amendments  will  be  allowed  to  a 
bill  praying  specific  performance  so  as 
to  permit  the  plaintiff  to  obtain  damages 
in  case  specific  performance  is  refused. 
FUzpatrick  v.  Engard,  4  Dist  Rep.  383. 
See  Fitzpatrick  v.  Engwrd,  4  Dist  Bep. 
87. 

XZZIX.  Demurters. 

390.  If  a  defendant  both  answer  and 
demur,  the  demurrer  is  overruled  by  dte 
answer.  Reading  v.  Wanner,  1  Wilcox 
282. 

351.  Unnecessary  recitals  in  a  bill 
should  be  corrected  by  exception  and  not 
by  demurrer.  Shepp  v.  Norristown  J^m. 
By.  Co.,  10  Montg.  41, 

352.  A  demurrer  need  not  refer  to 
particular  sections  of  the  bilL  Boardmam 
V.  Keystone  Standard  Watch  Co.,  8  Lane 
26. 

353.  Where  the  facts  stated  in  the 
demurrer  do  not  appear  with  certainty 
upon  the  face  of  the  bill,  they  will  be 
considered  upon  demurrer,  as  dehors  tiie 
record.  Williamson  v.  SmitJi,  4  Dist.  Bep. 
307. 

354.  Where  the  facts  alleged  in  the 
bill  show  a  legal  title  in  the  plainti^  s 
demurrer  releases  the  plaintiff  from 
establishing  his  title  in  an  action  at  Ism. 
Wood  V.  Hecksher,  10  Montg.  178. 

355.  Equity  will  not  aid  a  plaintiff  who 
has  been  guilty  of  laches  in  prosecuting 
his  claim,  and  where  such  laches  i^pean 
on  the  face  of  the  bill  it  may  be  takoi 
advanti^  of  by  demurrer.  Battin  v. 
Martin,  10  Lane.  209. 

356.  Where  a  bill  to  reslxain  the  ob- 
struction of  a  highway  avers  notice  and 
warning  to  defendants,  but  is  demurred 
to,  on  tJie  ground  of  laches,  the  question 
of  laches  must  be  determined  on  the  fiMts 
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developed  by  the  evidence  and  not  on 
demurrer.  Pennaylvania  SchuyUeUl  VaUey 
B.  R  Co.  V.  Beading  Paper  MxOa,  149 

P.  a  18. 

XXX.  Pleas. 

357.  The  defence  that  a  bill  is  collu- 
sire  should  be  set  up  by  plea  in  abate- 
ment before  answer.  Mcaet  v.  Pittsburgh, 
6 C.  C.  699;  afBrmed  in  s.  c.  38  P.  L.  J. 
103. 

3Sa  A  plea  of  lispendera  is  a  good  plea 
in  abatement  to  a  bill  in  equity.  Penn- 
tyhnnia  Company  for  Ins.  on  Lives  & 
Granting  Annuities  v.  Philadelphia  No- 
timalBank,UC.C.19S;  8.C.33W.N.C. 
626. 

399.  If  the  defendant,  instead  of  an- 
swering, relies  upon  a  plea,  the  burden  is 
upon  him  to  prove  the  truth  of  the  plea. 
Phillips  V.  Crawford,  4  Del.  18. 

XXXI.  Answers. 

(a)  Of  answers  generally. 

sea  After  bill,  answer  and  replica- 
tion, an  individual  stockholder  of  the 
defendant  corporation  will  not,  without 
ihowing  good  ground,  be  allowed  to  file  a 
teparate  answer.  Central  Trust  Co.  v. 
Cameron  Iron  &  Coal  Co.,  37  P.  L.  J. 
431. 

361.  Under  the  act  of  23  May  1887 
(Brightly*8  Purdon  930),  allowing  a  writ 
of  foreign  attachment  in  equity  proceed- 
ings, the  attachment  will  not  be  dissolved 
on  the  filing  by  the  defendant  of  a  formal 
answer.     Stewart  v.  PameB,  46  L.  1. 128. 

362.  Upon  the  failtire  to  answer  a 
material  allegation  in  the  bill,  the  court 
will  direct  the  defendant  to  make  further 
answer.  Che^nut  HiU  &  Springhouse 
Tumpite  Co.  v.  Pennaylvania  Railroad 
Co.,  7  Montg.  33. 

363.  Where  a  defendant  pleads  to  x>art 
of  the  bill  and  demurs  to  another  part, 
and  then  answers  the  whole  bill,  the 
answer  will  be  hdd  to  overrule  both  the 
plea  and  the  demurrer.  New  York,  Sus- 
qudtanna  £  Western  Coal  Co.  v.  Spencer, 
3  IMst  Bep.  694. 


(b)  What  is  a  responaive  answer. 

364.  The  answer  to  a  bill  of  review 
which  alleges  that  the  account  was  filed 
"  with  the  actual  and  legal  knowledge  of 
the  petitioner,"  must  stand  as  conclusive 
of  that  fact,  in  the  absence  of  evidence 
to  contradict  it.  Priestley's  Appeal,  127 
P.  S.  420. 

365.  To  a  bill  averring  a  loan  to  on 
executor,  upon  a  pledge  of  estate  assets, 
for  the  purposes  of  the  estate,  an  answer 
that  the  money  was  borrowed  and  used 
for  private  purposes,  with  the  knowledge 
of  the  pledgee,  is  responsive.  Bell  v. 
Farmers  Deposit  Nat.  Bank,  131  P.  S. 
318. 

366.  If  an  answer  sets  up  a  contract 
which  it  is  claimed  supersedes  the  con- 
tract stated  in  the  bill,  the  burden  is  on 
the  defendant  to  prove  the  second  con- 
tract. If,  however,  the  answer  admita 
tiie  contract,  but  denies  the  existence  of 
certain  stipulations  therein,  it  is  respon- 
sive, and  the  plaintiff  must  prove  it  by 
two  witnesses  or  by  one  witness  and  cor- 
roborative circumstances.  Miller  y.Walsh, 
1  Northam.  194. 

367.  If,  to  a  petition  for  the  reforma- 
tion of  a  defective  acknowledgment,  the 
answer  admits  the  facts,  but  sets  up  that 
a  certain  other  part  of  the  acknowledg- 
ment is  not  true  in  point  of  fact,  it  is  not 
responsive  and  will  not  be  considered. 
Cressona  Saving  Fund  v.  Sowers,  134 
P.  S.  354 ;  8.  c.  26  W.  N.  C.  133. 

36a  To  a  bill  to  restrain  the  use  of 
a  counterfeit  union  trade-mark,  an  answer 
that  defendant  is  a  member  of  the  union 
and  entitled  to  use  the  trade-mark  is  re- 
sponsive. McVey  v.  Brendal,  7  Lane. 
399;  8.  c.  6  Ibid.  360;  reversed  on  an- 
other point  in  s.  c.  144  P.  S.  236. 

369.  Where  a  bill  to  reform  a  defective 
certificate  of  acknowledgment  avers  that 
the  wife  of  the  grantor  was  examined 
separate  and  apart  from  her  husband, 
but  that  this,  by  accident  or  mistake, 
does  not  appear  in  the  certificate,  and 
the  answer  unequivocally  denies  the  aver- 
ment, such  answer  is  responsive  to  the 
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bill,  and  must  stand  until  overcome  by 
sufficient  proof.  Hand  v.  Weidner,  161 
P.  S.  362 ;  affirming  s.  c.  2  Lack.  Jur.  78. 

370.  An  answer  is  not  responsive  wMch 
alleges  as  facts  what  the  defendant  could 
not  personally  know.  Riegd  v.  American 
Life  Ins.  Co.,  153  P.  S.  134;  reversing 
8.  c.  12  C.  C.  177. 

371.  A  responsive  answer  is  not  any 
the  less  so  because  of  its  setting  forth  all 
the  facts,  though  some  new  matter  may 
be  incidentally  introduced  thereby.  Fi- 
ddUy  Tide  &  Trust  Co.  v.  Weitzd,  162 
P.  S.  498. 

372.  A  responsive  denial  of  the  aver- 
ments of  the  bill  is  not  made  any  less  so 
by  its  setting  forth  all  the  facts;  and 
this,  though  some  new  matter  may  be 
incidentally  introduced  thereby.  Seybert 
V.  Bobinson,  13  C.  C.  198 ;  s.  c.  32  W.  K  C. 
200. 

373.  Where  the  plaintiff  filed  a  bill 
against  the  executrix  of  his  mother's 
estate  nearly  eight  years  after  the  de- 
fendant's account  had  been  filed  and 
adjudicated,  and  the  plaintiff  averred  the 
fraudulent  appropriation  by  the  defend- 
{mt  of  property  belonging  to  the  estate 
and  a  neglect  to  include  it  in  the  account, 
and  that  the  plaintiff  had  only  become 
cognizant  of  the  fact  recently  before 
filing  the  bill;  it  was  held,  that  an 
answer  which  explicitly  denied  the  aver- 
ments of  fraud  and  claimed  ownership 
of  the  property,  was  responsive  to  the 
bill  and  that  the  burden  was  on  the 
plaintiff  to  overcome  it  with  two  wit- 
nesses or  with  one  witness  and  corrobora- 
tive circumstances.  Hxiston  y.  Harrison, 
168  P.  S.  136. 

(c)    Effect  of  a  responalye  answer. 

374.  A  responsive  answer  can  only 
be  overcome  by  two  witnesses,  or  one 
witness  with  strong  corroborative  circum- 
stances.    BeedPs  Appeal,  7  Atlan.  174. 

375.  Where  an  answer  is  responsive 
to  the  bill,  it  cannot  be  overcome  by  the 
plaintiff's  testimony  alone,  unsupported 
by  a  second  witness  or  by  corroborative 
proof.    BaiUe  v.  BaMie,  166  P.  S.  472. 


376.  A  judgment  will  not  be  opened 
where  the  answer  of  the  plaintiff  is 
responsive  to  the  petition  and  denies 
under  oath  every  allegation  therein,  unless 
such  answer  is  overcome  by  testimony 
of  two  witnesses  or  of  one  witness  cor- 
roborated by  circumstances  equivalent 
to  another.  Hoffman  v.  Jacobs,  12  Lane. 
25. 

377.  A  sworn  responsive  answer  most 
stand  unless  overcome  by  the  oath  of  two 
witnesses  or  by  the  oath  of  one  witness 
and  corroborative  circumstances;  it  is 
not  enough  that  the  oath  of  the  com- 
plainant stands  uncontradicted  by  cir- 
cumstances. Smith  y.  Etoing,  161  P.  S. 
256. 

37a  Loose  entries  in  a  diary  and 
memoranda  are  not  such  corroborating 
circumstances  as  warrant  the  court  in 
enforcing  the  rule,  that  the  answer  of 
a  defendant  may  be  overcome  by  one 
witness  and  corroborating  circomstanoes. 
Baugher's  Appeal,  8  Atlan.  838 ;  affirming 
Baugher  v.  Conn,  1  C.  C.  184. 

379.  In  a  biU  for  an  account  of  a  part- 
nership, where  it  had  been  agreed  between 
the  parties  that  all  items  of  property 
held  by  defendant  should  be  considered 
as  partnership  property,  and  the  fact 
of  the  holding  of  an  item  of  property  at 
the  date  of  the  agreement  was  established; 
it  was  held,  that  the  burden  of  proof  was 
on  the  defendant  and  that  in  thus  assign- 
ing the  burden  of  proof  there  was  no  vio- 
lation of  the  equity  rule,  which  requites 
the  evidence  of  two  witnesses  to  ove> 
come  a  responsive  answer.  McCvlUnigk 
y.  Barr,  146  P.  S.  469. 

380.  Upon  a  petition  to  open  an  execor 
tor's  account,  a  responsive  answer  must 
be  treated  as  conclusive  until  overcome 
by  evidence.  Lang's  Estate,  36  W.  N.  C. 
331. 

381.  Where  every  substantial  averment 
of  a  bill  for  an  injxmction  and  receiver- 
ship, is  denied  by  a  responsive  answer, 
which  is  not  overcome  or  met  by  farther 
proof,  it  is  error  to  continue  a  prelimi- 
nary injunction  or  to  appoint  a  receiver. 
OromMe  v.  Order  of  Solon,  167  P.  S.  688. 
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See  Order  of  Solm  v.  FoUom,  161  P.  S. 
226. 

3S2.  Upon  filing  a  responsive  answer 
denying  the  allegations  of  the  bill,  a  pre- 
limiDary  injunction  will  be  dissolved. 
MeVey  v.  BrendcU,  7  Lane.  399;  s.  c.  6 
Ibid.  350. 

383.  The  principle  that  when  an  an- 
swer is  filed  denying  all  the  facts  and 
equities  on  which  relief  is  based,  an  in- 
jnnction  must  be  dissolved,  is  no  longer 
of  universal  application.  Baltimore  & 
Harrisburg  R.  R.  Co.  v.  Hanover  &  Mc- 
Sherrygtoum  Street  Ry.  Co.,  13  C.  C.  291. 

XXXIV.  RepUcations. 

3M.  The  nile  of  law  that  a  plaintiff 
cannot  use  a  set-off  or  cross-demand  does 
not  apply  in  equity  proceedings.  Citi- 
uwf  Natural  Gas  Co.  v.  Shenango  Natural 
Gat  Co.,  138  P.  S.  22;  affirming  s.  o.  7 
C.  C.  277 ;  8.  0.  24  W.  N.  C.  573. 

385.  If  the  plaintiff  fail  to  file  a  repli- 
cation on  being  so  ruled,  the  case  may  be 
set  down  on  bill  and  answer,  and  a  repli- 
cation, subsequently  filed,  will  be  stricken 
fA.    Bishop  y.  Cowden,  6  Montg.  201. 

ZXXV.  Evidence. 
(a)  Of  the  examiner. 

386.  The  court  will  not  confer  upon  an 
examiner  the  powers  of  a  master  to  pass 
npon  the  admission  or  exclusion  of  testi- 
mony.    Orattan  v.  Frick,  27  W.  N.  C.  214. 

387.  Where  it  is  alleged  that  irrelevant 
testimony  is  being  offered  before  an  ex- 
aminer, the  court  will,  in  a  proper  case, 
appoint  a  master  in  the  place  of  the  exam- 
iner.   H^pworth  V.  HenshaU,  11  C.  C.  261. 

(b)  Role  to  cloM  testimony. 

a8a  Upon  a  bill  to  wind  up  a  partner- 
ship, it  appearing  that  the  receiver  is  in- 
terposing technicalities  for  delay,  a  rule 
will  be  granted  on  the  plaintiff  to  close 
his  testimony  in  thirty  days.  Fries  v. 
EHnis,  8  C.  C.  113. 

389.  A  rule  to  close  testimony  within 
thirty  days  is  premature  if  taken  before 


the  party  has  commenced  to  take  his  tes- 
timony or  has  had  a  reasonable  time  to 
begin.    Conrow  v.  Barber,  29  W.  N.  C.  551. 

(c)  Effect  of  the  evidence. 

390.  Upon  a  bill  setting  forth  an  alleged 
written  agreement,  the  proof  of  a  parol 
agreement  to  the  same  effect  was  not  fatal. 
Gaines  v.  BrockerJioff,  26  W.  N.  C.  258. 

391.  Upon  a  bill  against  a  syndicate 
claiming  a  share  of  the  profits,  the  fact 
that  the  proofs  show  that  the  plaintiff 
was  only  entitled  after  the  others  had 
realized  a  specific  siun  is  not  such  a  vari- 
ance as  calls  for  a  dismissal  of  the  bill. 
Kennedy  v.  McCloskey,  37  W.  N.  C.  106; 
reversing  s.  c.  10  Montg.  204. 

See  Equity,  XLV. 

XXXVil.   Masters. 

(a)   Appointment. 

393.  Though  the  facts  alleged  in  the 
bill  be  admitted  by  the  answer,  a  master 
should  still  be  appointed  to  take  testi- 
mony and  repdrt  upon  the  facts.  Briston 
v.  Tasker,  135  P.  S.  110;  s.  c.  26  W.  N. 
C.  116. 

393.  Under  sec.  13  of  the  act  16  June 
1836  (Brightly's  Purdon  776)  a  court  of 
equily  has  power  to  supervise  and  control 
the  election  of  directors  of  a  corporation 
whenever  it  is  made  to  appear  that  by 
means  of  fraud,  violence  or  other  unlaw- 
ful conduct  on  the  part  of  the  corporators, 
a  fair  and  honest  election  cannot  be  had; 
the  court  may  appoint  a  master  pro  hoc 
vice  in  any  particular  case.  OTunis  v. 
HestonvUle,  Mantua  &  Faxrmount  Pass. 
Ry.  Co.,  149  P.  S.  70;  affirming  6.  o.  11 
C.  C.  460,  452. 

394.  Where  it  is  alleged  that  irrelevant 
testimony  is  being  offered  before  an  ex- 
aminer, the  court  will,  in  a  proper  case, 
appoint  a  master  in  the  place  of  the  ex> 
aminer.  Hepworih  v.  Henshall,  11  G.  G. 
261. 

(6)   Dntlea  of  a  master. 

395.  A  master  should  take  doubtfnl 
testimony  offered,  even  if  he  should  after* 
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wards  refuse  to  consider  it     KoMmeyer 
V.  KoMmeyer,  6  C.  C.  609. 

396.  An  order  appointing  a  master 
should  define  Ms  duties  and  limit  his 
lines  of  inquiry.  Spring  Brook  B.  B.  Co. 
y.  Lehigh  Goal  &  Navigation  Co.,  1  Lack. 
L.  N.  31. 

(c)  Of  the  report 

397.  As  to  the  orderly  composition  of 
a  master's  report,  see  Citizens'  Natural 
Ga^  Co.  V.  Shenango  Natural  Gfas  Co., 
138  P.  S.  22;  affirming  s.  c.  7  C.  C.  277; 
24  W.  N.  C.  673. 

39a  A  master's  report  should  set  forth 
a  clear  and  concise  finding  of  the  mate- 
rial facts,  unburdened  by  recitals  of,  refer- 
ences to,  or  comments  upon,  the  evidence ; 
this  finding  should  be  followed  by  an 
opinion  upon  the  facts  so  found  with  cita- 
tions of  authority,  but  such  opinion  should 
be  as  brief  as  the  subject  will  admit. 
Mortland  v.  Morttand,  151  P.  S.  593. 

399.  One  who  attacks  a  master's  or  an 
auditor's  report  has  emphatically  the 
laboring  oar.  Suggestions*  as  to  the  prep- 
aration of  exceptions  and  briefs  in  sup- 
port thereof.  /8'toc&crv.irutter,2Northam. 
63 ;  affirmed  in  s.  o.  134  P.  S.  19. 

400.  Where  the  master  reports  the 
facts  but  briefly  and  recommeinds  a  de- 
cree, the  court  may,  without  referring 
back,  find  a  full  statement  of  the  facts, 
and  enter  the  decree  as  prayed  for. 
Gaines  v.  Brockerhoff,  136  P.  S.  175;  s.  o. 
26  W.  N.  C.  268. 

(<i)   Effect  of  a  master's  finding. 

401.  The  findings  of  a  master  should 
not  be  reversed  without  an  opinion.  Mor- 
gan's Appeal,  125  P.  S.  663.  But  see  the 
additional  light  thrown  upon  that  case  by 
the  lucid  opinion  of  Thayer,  P.  J.,  in 
MirkU  V.  Morgan,  46  L.  I.  444 ;  s.  c.  26 
W.  N.  C.  532. 

402.  If  a  master  bases  his  report  upon 
certain  and  definite  testimony,  there  is 
no  reason  for  reversing  it,  if  he  has  dis- 
regarded other  vague  and  uncertain  tes- 
timony produced  before  him.  Perry's 
Appeal,  8  Atlan.  450. 


403.  Where  the  finding  by  a  master  of 
a  fact,  is  a  deduction  from  undisputed 
facts  or  from  uncontradicted  and  credible 
evidence,  the  rule  that  a  master's  finding 
of  fact  is  entitled  to  the  same  considera- 
tion as  the  verdict  of  a  jury,  does  not  ap- 
ply. McConomy  v.  Reed,  152  P.  S.  42; 
affirming  s.  o.  9  Lane.  66. 

404.  Where  the  facts  found  by  a  mas- 
ter are  merely  deductions  from  other 
facts  reported  by  him,  his  conclusions  are 
simply  a  result  of  reasoning  and  are  not 
entitled  to  the  same  weight  as  mere  con- 
clusions of  fact  from  the  evidence.  Kyti 
V.  Kyte,  8  Kulp  1. 

405.  The  decision  of  a  master  on  ques- 
tions of  fact  approved  by  the  court  below 
will  not  be  reversed  in  the  supreme  ooort 
Weaver's  Appeal,  12  Atlan.  312. 

406.  The  supreme  court  will  not  overrule 
both  the  master  and  the  court  below,  upon 
a  question  of  fact,  on  a  mere  doubt  or  hesi- 
tation  as  to  the  rectitude  of  the  decree. 
Sharpsburg  Borough's  Appeal,  6  Cent  142. 

407.  Where  the  court  below  overrules 
the  master's  findings,  the  supreme  court 
will  examine  the  testimony  de  novo. 
Mirha  V.  Morgan,  26  W.  N.  C.  632.  See 
8.  0.  46  L.  I.  444 ;  125  P.  S.  663. 

40a  The  findings  of  a  master  on  ques- 
tions of  fact,  approved  by  the  court  below, 
will  not  be  set  aside  by  the  supreme  court, 
except  for  clear  error.  Stacker  v.  Hutter, 
134  P.  S.  19;  s.  0.  26  W.  N.  C.  221. 

409.  Upon  a  bill  to  restrain  the  collec- 
tion of  taxes  on  money  at  interest,  the 
supreme  court  refused  to  interfere  with 
the  finding  of  the  master  and  the  court 
below,  that  the  domicil  of  the  plaiutifE 
was  in  the  township  where  the  tax  was 
assessed  and  not  in  another  state.  Kirhy 
V.  Bradf<yrd,  134  P.  S.  109. 

410.  The  findings  of  fact  by  a  master 
as  to  the  mental  condition  of  a  grantor, 
confirmed  by  the  court  below,  will  not  be 
disregarded  by  the  supreme  court  except 
for  plain  mistake.  Doran  v.  MeConlogue, 
150  P.  S.  98.       • 

411.  The  findings  of  fact  by  a  master 
will  not  be  reversed  by  the  supreme  court 
where  they  are  based  upon  evidence  sufS.- 
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cient  to  submit  to  a  jury.     Warner  v. 
Hare,  154  P.  S.  548. 

412.  The  findings  of  a  master  on  ques- 
tions of  fact  approved  by  the  court  below, 
will  not  be  set  aside  by  the  supreme  court 
except  for  clear  error;  and  this,  though 
the  testimony  be  conflicting  and  the 
merits  may  appear  contrary  to  the  mas- 
ter's conclusion.  Brotherton  v.  Reynolds, 
164  P.  S.  134.  See  Citizen^  Passenger 
Ry.  Go.  V.  Harrisburg  Passenger  Ry.  Co., 
164  P.  S.  274. 

413.  There  is  no  special  confidential  or 
fiduciary  relation  between  an  officer  of  a 
corporation  and  a  person  from  whom  he 
purchased  the  stock  of  the  corporation ; 
&  master's  finding  that  such  an  officer  had 
no  knowledge  at  the  time  of  the  purchase 
of  any  movement  which  would  tend  to 
increase  the  value  of  the  stock  and  had 
not  been  guilty  of  any  misrepresentation 
or  concealment,  would  not  be  reversed 
except  for  manifest  error.  KrumJbhaar 
v.  Orifflths,  151  P.  S.  223. 

See  Equitt,  XLV. 

XXXVm.  Hearing. 

414.  The  new  equity  rules  adopted  by 
the  supreme  court  15  January  1895,  have 
all  the  force  and  effect  of  a  positive  enact- 
ment ;  where  a  bill  for  an  injunction  was 
not  endorsed  in  accordance  with  the  new 
rules,  and  a  preliminary  injunction  was 
granted  on  ex  parte  affidavits,  the  order 
granting  the  injunction  was  reversed  by 
the  supreme  court.  Cassidy  v.  Knapp, 
167  P.  S.  305 ;  s.  c.  36  W.  N.  C.  197. 

415.  If  no  such  exceptions  be  filed,  the 
«onrt  will  not  consider  such  points  as 
multifariousness  in  the  bill,  that  a  supple- 
mental bill  sets  up  new  matter,  or  that 
the  bill  being  defective,  it  cannot  be  made 
the  subject  of  a  supplemental  bill  Hol- 
ton  V.  Neuxaatle  Northern  Railway  Co.,  138 
P.  S.  Ill;  8.  0.8C.  C.  430. 

XXXIX.  Exceptions. 

416.  It  is  doubtful  whether  the  act  22 
April  1874,  sec.  2  (Brightly's  Purdon  2023), 


allowing  thirty  days  for  exceptions, 
applies  to  a  trial  for  an  equity  suit  imder 
the  new  rules  of  court.  Pennsylvania 
R.  R.  Co.  V.  Conahohocken  Ry.  Co.,  12 
Lane.  94. 

XL.  Decree. 

417.  No  decree  can  be  entered  by  a 
divided  court.  Nold^s  Appeal,  16  Atlan. 
777 ;  affirming  Nolde  v.  Madlem,  4  Lano. 
347. 

4ia  A  decree  which  finally  adjudi- 
cates the  merits,  and  leaves  nothing  to 
be  done  but  the  execution,  is  a  final  de- 
cree.   MilleT  V.  Walsh,  2  Northam.  69. 

419.  A  chancellor  will  often  consider 
the  consequences  of  a  decree  he  is  asked 
to  make,  and  he  will  withhold  it  where 
greater  hai-m  might  result  from  making 
it  than  from  denying  it.  Edinboro  Nor- 
mal School  V.  Cooper,  150  P.  S.  78. 

420.  A  bill  to  enjoin  the  construction 
of  a  railroad  track  on  a  highway,  will 
support  a  decree  requiring  the  removal 
of  the  track  laid  after  notice  of  the 
proceedings.  Pennsylvania  Railroad  Co.'t 
Appeal,  115  P.  S.  614. 

421.  A  prayer  in  a  bill  in  equity  that 
a  conveyance  be  declared  invalid,  will 
not  justify  a  decree  for  the  possession 
of  the  land  conveyed.  Williamson  v. 
Smith,  4  Dist.  Eep.  307. 

422.  A  bill  in  equity  lies  for  an 
account  against  a  corporation  and  the 
officers  and  directors  thereof  individ- 
ually and  for  a  discovery;  in  such  a 
case  a  decree  of  dissolution  and  the 
appointment  of  a  receiver  who  is  also 
made  a  party,  is  not  inconsistent  with 
the  relief  prayed  for.  Heindel  v.  South- 
ern Penrisylvania  Mvtual  Relief  Ass'n,  3 
York  204. 

423.  Upon  a  bill  to  compel  the  recon- 
veyance of  stock  pledged  as  collateral, 
where  the  stock  has  been  sold  after  the 
bill  was  filed,  a  court  of  equity  has  juris- 
diction to  enter  a  decree  for  damages 
against  the  creditor  for  the  conversion 
of  the  collateral.  Blood  v.  Erie  Dime 
Savings  &  Loan  Co.,  164  P.  S.  95. 
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424.  Where  the  relief  prayed  for  is 
refused,  alternative  or  substituted  relief 
may  be  given  if  it  be  of  a  kindred  nat- 
ure and  based  upon  the  case  as  made  by 
the  bill.  Fitzpatrick  v.  Engard,  4  Dist. 
Rep.  383.  See  Fitzpatrick  v.  Engard,  4 
Dist.  Eep.  87. 

425.  Where  the  widow  of  a  testator 
claimed  certain  notes  as  a  gift,  and  a 
bill  filed  by  the  executors  against  her 
was  dismissed,  the  court  refused  to 
strike  off  the  decree  on  the  petition  of 
a  creditor,  where  it  appeared  that  two 
of  his  counsel  had  notice  of  the  pro- 
ceedings before  the  decree  was  made, 
and  there  was  no  proof  that  the  de- 
cedent was  insolvent  at  the  time  of  the 
gift  to  his  wife.  Koons  v.  Kbons,  148 
P.  S.  586;  affirming  s.  c.  6  Kulp  317. 

426.  The  court  will  grant  the  plain- 
tiff's motion  to  dismiss  his  bill  on  pay- 
ment of  costs,  although  there  is  pending 
at  the  time  a  rule  to  show  cause  why 
the  defendant  should  not  be  permitted 
to  withdraw  his  answer  and  have  the 
bill  taken  pro  confesso.  Kreider  v.  Me- 
haffy,  10  C.  C.  412. 

427.  Where  a  bill  in  equity  has  been 
ordered  by  the  court  to  be  dismissed 
but  no  formal  decree  has  been  entered, 
after  the  lapse  of  twelve  years  the 
plaintiff  will  be  regarded  as  having 
abandoned  the  suit,  and  there  being  no 
suit  pending,  a  bill  of  revival  will  be 
set  aside  on  motion.  HvibheH  v.  Lanke- 
nau,  3  Dist.  Rep.  743. 

42a  A  decree  pro  confesso  will  not 
be  opened  for  after-discovered  evidence 
where  it  is  not  shown  that  the  defend- 
ant could  not  have  procured  the  evi- 
dence by  reasonable  diligence  before  the 
decree.  Lancaster  Jb  Stisguehanna  Tunir 
pike  Co.  V.  Kauffman,  9  Lane.  217. 

XLn.   Bills  of  review. 

429.  If  it  appear  that  the  petitioner  for 
review  instructed  her  counsel  not  to  ap- 
pear for  her  at  the  audit,  and  filed  no 
exceptions,  a  review  will  not  be  allowed 
after  the  lapse  of  a  year  since  confirma- 


tion, and  an  actual  distribution  there- 
under. Fletdier's  Appeal,  125  P.  S.  352 ; 
affirming  Clothier's  Estate,  20  W.  N.  C. 
379. 

430.  A  bill  of  review  which  is  merely 
the  equivalent  of  an  application  to  review 
a  decision  of  the  supreme  court,  will  be 
dismissed.  FeUy  v.  CoUhoon,  147  P.  S. 
27. 

See  Obphans'  Couet. 

ZLIV.  Ezectttion. 

431.  A  writ  of  assistance  to  put  the 
plaintiff  into  possession  of  land,  will  issue 
whenever  such  possession  has  been  de- 
creed, or  the  right  to  it  flows  out  of  what 
has  been  established  by  the  decree. 
Church's  Appeal,  13  Atlan.  766 ;  afi&rming 
Kdsey  v.  Church,  4  C.  P.  106. 

432.  A  court  of  equity  will  not  issue 
an  attachment  for  failure  to  comply  with 
a  decree  for  the  payment  of  money, 
where  the  answer  of  the  defendants  avers 
their  entire  inability  to  pay  and  shows 
that  no  fraud  on  their  part  had  been 
foimd  by  the  master.  McCarreU  v.  Mvlr 
lins,  141  P.  S.  613. 

ZLV.  Costs. 
(a)   Imposition  of  cotts. 

433.  Costs,  in  equity,  are  in  the  discre- 
tion of  the  court.  In  this  case  they  were 
divided  between  the  parties.  Cfreen- 
mount  Cemetery  Co.'s  Appeal,  4  Atlan. 
528. 

434.  Costs,  in  equity,  are  largely  in  the 
discretion  of  the  court  below;  the  su- 
preme court  refused  to  interfere  with  a 
decree  where  the  master  and  the  court 
below  concurred  in  imposing  the  costs 
upon  the  plaintiff  on  the  dismissal  of  his 
bill.  Piper  v.  St.  Paul  Trust  Co.,  140  P.  S. 
233. 

435.  The  costs  are  always  within  the 
discretion  of  the  chancellor,  and  the 
supreme  court  will  not  interfere  unless 
there  is  a  clear  abuse  of  this  discretion. 
Grim  V.  Walbert,  166  P.  S.  147;  aflarming 
8.  c.  3  Northam.  32. 
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436.  Though  the  court  below  in  dis- 
missing a  bill,  imposed  the  costs  upon  the 
plaintiff,  yet  the  supreme  coxirt  in  affirm- 
ing the  judgment,  may  relieve  the  plain- 
tiff from  the  costs  so  imposed.  Swentzd 
V.  Penn  Bank,  147  P.  S.  140. 

437.  Though  costs  are  largely  in  the 
discretion  of  the  court,  they  cannot  be 
withheld  from  a  successful  party  unless  a 
sufficient  reason  for  withholding  them  be 
made  apparent  Burke  v.  Tetter,  11  C.  C. 
59. 

43a  In  an  interpleader  bill  to  test  the 
ownership  of  a  mortgage  bond,  transferred 
without  authority  by  the  agent  of  the 
mortgagee,  it  is  error  to  impose  the  costs 
on  the  mortgagee.  Yard's  Appeal,  12 
Atlan.  359. 

439.  Where  a  bill  is  dismissed  for  want 
of  jurisdiction,  the  costs  should  be  im- 
posed on  the  plaintiff.  Fryer  v.  Mitter, 
8  Montg.  13. 

440.  Where  a  deed  to  a  church  con- 
veyed more  land  than  the  parties  intended, 
and  the  grantee  forced  the  grantor  to 
resort  to  a  bill  in  equity  for  reconvey- 
ance ;  it  was  held,  that  the  costs  of  the 
equity  suit  should  be  borne  by  the  grantee. 
Shedvoiek  v.  Prospect  Methodist  Episcopal 
Church,  160  P.  S.  57. 

4a.  Upon  a  bill  against  a  principal 
and  agent  to  compel  the  reconveyance  of 
land  bought  by  the.  agent  and  obtained 
through  his  false  representations,  the 
principal  will  be  charged  with  costs  if 
he  does  not  promptly,  after  the  bill  is 
filed,  disavow  the  fraud  and  consent  to  a 
decree  against  the  agent.  WtUiamt  v. 
Kerr,  162  P.  S.  560. 

442.  Agents  who  put  themselves  in  a 
position  of  hostility  and  litigate  in  equity 
with  their  former  principals,  will  be 
charged  with  the  costs.  Burke  v.  Teller, 
11 C.  C.  69. 

443.  The  costs  of  a  suit  for  dissolution 
and  account  of  a  partnership  should,  as 
a  general  rule,  be  paid  out  of  the  part- 
nership assets.  Burr  v.  Black,  1  Lack. 
Jur.  163. 

444.  As  to  the  disposition  of  costs  upon 
a  bill  for  an  account  and  the  final  winding 


up  of  a  partnership,  see  AfUier  v.  Walsh, 
2  Northam.  69. 

445.  Upon  a  bill  by  a  partner  for  an 
account  where  the  defendant  denies  the 
partnership  which  is  found  to  exist,  the 
costs  of  the  entire  suit  will  be  charged 
upon  the  defendant  Steiger  v.  Bradley, 
34  W.  N.  C.  123. 

446.  Upon  a  bill  for  an  account,  it  was 
hdd,  that  the  omission  of  the  trustees  to 
account  every  six  months,  as  required  by 
the  original  agreement,  when  no  demand 
was  made  upon  them  for  an  account,  was 
not  such  an  omission  as  would  justify  the 
imposition  of  the  costs  upon  them .  Myers 
V.  Brysmi,  158  P.  S.  246. 

447.  Upon  a  bill  for  an  account,  though 
nothing  was  found  to  be  due  to  the  plain- 
tiff, the  costs  were  put  on  the  defendant 
for  neglect  in  rendering  stated  accounts 
of  his  transactions.  Stocker  v.  Hutter,  134 
P.  S.  19;  8.  0.  26  W.  N.  C.  221. 

44a  Where  a  bill  is  filed  in  the  name 
of  a  joint  stock  company  and  certain  of 
its  members  against  another  member  of 
the  association  as  defendant,  and  the 
supreme  court  orders  the  costs  to  be  paid 
by  plaintiff,  the  decree  for  costs  is  against 
the  individual  plaintiffs,  and  not  against 
the  association.  Jennings^s  Case,  157 
P.  S.  630. 

449.  Where  the  principal  of  a  state 
normal  school  was  dismissed  from  office 
for  immoral  conduct,  but  without  notice 
or  hearing ;  it  was  held,  that  such  a  pro- 
ceeding was  irregular  and  unjust,  but  the 
supreme  court  sustained  an  injunction  to 
restrain  the  discharged  principal  from 
assuming  to  exercise  the  office,  on  the 
ground  that  greater  harm  would  result 
to  the  school  and  to  the  public  service 
from  disturbing  the  injunction  than  from 
sustaining  it,  but  the  injunction  was  sus- 
tained with  a  saving  of  all  rights  to  the 
appellant  to  proceed  at  law  for  the  collec- 
tion of  his  salary  for  the  remainder  of 
the  year,  and  the  costs  were  put  upon  the 
winning  party.  Edinboro  Normal  School 
V.  Cocker,  150  P.  S.  78. 

450.  Where  a  bill  was  filed  to  correct 
a  mistake  in  a  deed,  and  the  plaintiff 
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failed  to  explain  to  the  defendant  the 
fact  of  the  mistake  before  the  bill  was 
filed,  the  costs  were  imposed  upon  the 
plaintiff,  although  the  decree  was  in  his 
favor.  Grim  v.  WalbeH,  156  P.  S.  147; 
affirming  s.  c.  3  Northam.  32. 

451.  In  a  suit  for  sick  benefits,  if  the 
master  finds  that  the  claimant  did  not 
receive  a  fair  hearing  in  the  tribunals 
of  the  order,  the  costs  are  properly  put 
upon  the  defendants,  though  the  finding 
be  in  their  fiivor.  Taylor  t.  Knights  of 
Pythias,  4  Del  153. 

452.  Where  the  appeal  of  a  defendant 
was  dismissed  by  the  supreme  court  on 
the  ground  that  it  was  brought  on  an 
interlocutory  decree,  and  the  supreme 
court  made  no  order  as  to  costs ;  it  was 
held,  that  the  common  pleas  might,  in  its 
discretion,  impose  the  costs  of  the  appeal 
upon  the  defendant;  and  this,  although 
the  case  was  finally  decided  in  his  favor. 
Keller  v.  Swartz,  8  Lane.  106. 

453.  Upon  a  bill  to  rescind  a  contract 
where  the  plaintiff  has  been  guilty  of 
gross  carelessness,  the  court,  on  a  decree 
in  his  favor,  will  deprive  him  of  his  costs. 
Sutton  V.  Morgan,  158  P.  S.  204;  affirm- 
ing 8.  c.  41  P.  L.  J.  47. 

454.  Where  in  a  bill  for  specific  per- 
formance the  defendant  did  not  rely  for  a 
defence  on  the  refusal  of  his  wife  to  join 
in  the  deed,  but  upon  alleged  fraud  and 
misrepresentation  which  he  failed  to  es- 
tablish, he  was  properly  charged  with 
a  proportion  of  the  costs.  Harrigan  v. 
McAleese,  16  Atlan.  31. 

455.  Upon  a  bill  for  an  injunction  to 
enforce  a  contract  for  the  sale  of  patents, 
the  costs  were  divided.  Pittsburgh  Brass 
Co.  V.  Adler,  2  Mona.  236. 

456.  Where  the  plaintiff  fails  to  sus- 
tain his  bill,  and  he  is  insolvent,  it  is  un- 
just to  throw  all  the  costs  on  the  defend- 
ant by  decreeing  that  the  parties  jointly 
pay  the  master's  fee  apid  costs;  such  a 
decree  will  be  modified  so  as  to  place  the 
master's  fee  and  costs  equally  upon  the 
parties.    Fo^er  v.  Vemer,  162  P.  S.  46. 

457.  Where,  after  the  filing  of  a  cred- 
itor's bill  to  declare  a  purchaser  at  an 


assignee's  sale  a  trustee  ex  maiefieio  as 
to  a  portion  of  the  purchase  money,  the 
purchaser  paid  over  the  difference  with 
interest  to  the  assignee,  the  bill  was  dis- 
missed, but  the  record  costs  and  master's 
fee  were  equally  divided  between  the 
parties,  while  the  costs  of  the  parties 
were  directed  to  be  paid  by  the  party 
who  made  them.  Kalle  v.  Heft,  154  P.  S. 
470. 

45a  Where  the  owners  of  a  patent 
licensed  another  to  sell  it  at  the  rate  of 
forty  dollars  for  each  article,  and  without 
authority  they  revoked  the  license,  and 
then  began  selling  the  article  at  twenty- 
five  dollars ;  it  was  held,  in  an  action  for 
an  account,  that  the  licensees  were  only 
obliged  to  account  at  the  rate  of  twenty- 
five  dollars,  and  that  the  licensors  were 
bound  to  account  to  the  licensees  for  the 
profits  on  the  articles  sold  by  them,  and 
that  the  costs  should  be  equally  divided 
between  the  parties.  Oil  Well  Packer 
Co.  V.  Jarecki  Mfg.  Co.,  157  P.  S.  342. 

459.  Where  a  bill  and  cross-bill  have 
both  been  dismissed,  saving  certain  rights 
to  the  plaintiff,  the  court  may,  in  its  dis- 
cretion, divide  the  costs  between  the 
parties.  Pennsylvania  Schuylkill  Valley 
B.  R.  Co.  y.  Philadelphia  ds  Reading 
R.  R.  Co.,  160  P,  S.  232. 

460.  Upon  a  bill  for  an  account  be- 
tween partners,  where  it  appears  that 
the  proceedings  had  been  necessary  to 
the  settlement  of  matters  in  dispute,  the 
costs  would  be  divided  between  the 
parties  in  proportion  to  their  interests 
in  the  firm.  WUaon  v.  Black,  164  P.  S. 
555. 

(c)  Examiners'  fees. 

461.  Though  an  examiner's  fee  was 
fixed  and  directed  to  be  paid,  one-half 
by  each  party,  execution  to  enforce  pay- 
ment will  be  refused  until  the  final  dis- 
position of  the  case.  Reynolds  v.  Baylor, 
7  Lane.  40. 

462.  Each  party  is  in  the  first  instance 
liable  for  the  expense  of  the  testimony 
taken  before  an  examiner,  and  the  report 
cannot  be  withheld  for  the  purpose  of 
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compelling  payment;  an  examiner  who 
has  completed  his  report  is  not  entitled 
to  an  order  for  security  for  his  fees.  Mc- 
Carthy's Estate,  4  Dist.  Rep.  205. 

463.  Twenty-five  dollars  is  a  sufficient 
compensation  for  an  examiner  who  held 
no  meeting  and  took  no  testimony. 
Sailor's  Estate,  2  Dist.  Eep.  489. 

(<i)  Masters'  fees. 

464.  A  court  of  equity  has  the  power 
to  fix  the  master's  fee  as  well  as  other 
costs  and  to  make  any  necessary  and 
proper  order  for  their  payment;  an  in- 
dependent action  does  not  lie  by  the 
master  against  the  plaintiff  to  recover 
his  fee,  and  especially  is  this  so  when 
no  order  has  been  made  by  the  conrt  of 
equity  before  its  payment  by  the  plain- 
tiff. Woodioard  v.  Brace,  139  P.  S. 
316. 

465.  The  compensation  of  a  master 
in  equity,  as  respects  the  party  who  has 
it  to  pay,  is  costs  and  not  a  fee.  Bradley 
Y.  West  Chester  Street  By.  Co.,  160  P.  S. 
72. 

466.  The  supreme  court  will  assume 
tiiat  a  master's  fee  sanctioned  by  the 
court  below  was  not  imreasonable,  in  the 
absence  of  any  evidence  showing  it  to 
be  clearly  excessive.  lAnn  v.  Okamiber»' 
burg  Borough,  160  P.  S.  611. 

467.  A  master  should  not,  before  he 
has  filed  his  report,  accept  his  fee  in 
whole  or  in  part  from  one  of  the  parties 
without  the  knowledge  of  the  other  or 
of  the  court.  PowdPs  Estate,  163  P.  S. 
849. 

(e)  Execntion  for  costs. 

46a  A  decree  in  equity  that  defendant 
was  guilty  of  actual  fraud  and  directing 
him  to  pay  the  costs,  will  be  enforced  by 
attachment.  Wilson  v.  Wilson,  142  P.  S. 
247. 

469.  An  attachment  cannot  issue 
against  a  plaintiff  to  enforce  a  decree 
to  pay  costs  incurred  by  his  failure  to 
sustain  his  bill.  Fetters  v.  Barker,  11 
C.  C.  366. 


XLVI.  Receivers. 
(a)  Appointment  of  receivers. 

470.  Where  every  substantial  averment 
of  a  bill  for  an  injunction  and  receiver- 
ship is  denied  by  a  responsive  answer 
which  is  not  overcome  or  met  by  further 
proof,  it  is  error  to  continue  a  prelimi- 
nary injunction  or  to  appoint  a  receiver. 
Crombie  v.  Order  of  Solon,  157  P.  S.  688. 
See  Order  of  SiOon  v.  Folaom,  161  P.  S. 
226. 

471.  Before  the  act  26  April  1893 
(Brightly's  Purdon  427)  the  court  of 
common  pleas  had  no  jurisdiction  to 
appoint  a  receiver  on  the  motion  of  the 
commonwealth  in  quo  narranto  proceed- 
ings against  a  corporation;  where  a 
receiver  was  appointed  and  before  the  su- 
preme court  passed  upon  the  validity  of 
the  appointment  and  the  appeal  from  the 
order  of  another  court  of  common  pleas 
refusing  to  award  to  him  the  estate ;  it 
was  held,  that  the  receiver  was  not  liable 
for  the  costs  of  the  appeal.  Fraternal 
Guardian^  Assigned  Estate,  159  P.  S.  602. 

472.  Upon  a  bill  for  an  account  and 
dissolution  of  a  partnership  the  court 
will  not  appoint  a  receiver,  if  there  be  no 
danger  to  the  property  and  nothing  to 
show  the  necessity  or  expediency  of  such 
an  appointment;  where  the  evidence  was 
conflicting  as  to  whether  the  managing 
partner  kept  proper  books  and  it  appeared 
that  the  partnership  would  expire  in  a 
few  days  by  its  own  limitation,  the 
supreme  court  refused  to  reverse  an  order 
refusing  to  appoint  a  receiver.  Beaumont 
V.  Beaumont,  166  P.  S.  616. 

473.  A  sale  on  execution  under  a  con- 
fessed judgment  will  not  be  restrained  by 
injunction  except  upon  the  clearest  right 
and  to  avert  irreparable  injury,  nor  will  a 
receiver  for  property  so  levied  upon  be 
appointed  except  under  the  same  circum- 
stances. Philadelphia  v.  Dobson,  10  C.  C. 
34. 

474.  An  officer  of  an  insolvent  corpora- 
tion, who  has  been  intimately  associated 
with  the  management  alleged  to  be 
fraudulent,  is  not  a  proper  person  for 
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assignee  and  will  be  replaced  by  a  re- 
ceiver; the  equity  powers  of  a  court 
of  equity  extend  to  the  removal  of  such 
an  assignee.  FaUey  v.  StockweU,  12  C.  C. 
403. 

475.  A  receiver  will  not  be  appointed 
for  an  alleged  insolvent  corporation  where 
the  court  is  not  convinced  that  such  a 
measure  is  needful  and  is  the  appropriate 
means  of  securing  a  proper  end.  Potta- 
vUle  Lumber  &  Feed  Co.  v.  Kqpitzsch  Soap 
Co.,  13  C.  C.  139. 

476.  Under  the  act  of  17  April  1876 
(Brightly's  Purdon  272)  a  building  associ- 
ation, even  after  its  charter  has  expired, 
must  be  regarded  as  having  a  qualified 
corporate  existence,  and  a  bill  will  lie 
against  it  for  the  purpose  of  winding  up 
its  affairs.  If  liquidating  trustees  are  not 
appointed  on  such  dissolution  the  court 
will  appoint  a  receiver  for  such  purpose. 
Morrison  v.  Carbondaie  Building  Associa- 
tion, 1  Lack.  Jur.  437. 

477.  A  receiver  will  not  be  appointed 
upon  a  stockholder's  bill  where  the  same 
purpose  can  be  accomplished  by  a  sheriff's 
sale.     Oriffen  v.  Burden,  10  Montg.  184. 

47a  A  stockholder  or  officer  of  a  cor- 
poration is  not  forbidden  to  advance 
money  to  his  company  if  the  contract  be 
not  tainted  with  fraud;  where  such  an 
advancement  is  made  in  good  faith,  he 
will  not  be  restrained  in  the  collection  of 
his  claim  by  the  appointment  of  a  re- 
ceiver, where  the  bill  does  not  allege  in- 
solvency nor  ask  for  a  dissolution.  Orif- 
fen V.  Burden,  10  Montg.  184. 

479.  To  justify  the  appointment  of  a 
receiver  the  plaintiff  must  show  that  it  is 
needful;  and  this  even  in  a  bill  for  an 
account  of  partnership  affairs.  Miller  v. 
Walsh,  1  Northam.  194. 

480.  Equity  has  jurisdiction  of  a  bill 
filed  for  the  appointment  of  a  receiver 
for  a  joint  stock  company.  Fhxmk  v. 
Lewis  Foundry  &  Machine  Co.,  41  P.  L.  J. 
33. 

(6)  ReceiTers'  cotificatea. 

481.  A  receiver  of  a  railroad  company 
will  be  authorized  to  issue  certificates  for 


the  purchase  of  a  locomotive  where  the 
court  is  satisfied  that  such  purchase  is 
imperatively  demanded  for  the  safe  and 
convenient  operation  of  the  road.  Taylor 
V.  Baltimore  &  Lehigh  R.  R.  Co.,  7  York 
174. 

(«)  Powers  of  receivers. 

482.  Upon  the  dissolution  of  a  mutual 
fire  insurance  company  and  the  appoint- 
ment of  a  receiver,  the  latter,  under  the 
direction  of  the  court,  has  power  to  levy 
an  assessment  to  pay  losses.  SdUy  v. 
Mo<yre,  11  C.  C.  333. 

483.  The  receivers  of  an  insolvent 
corporation  have  nothing  to  do  with  the 
stock  and  internal  management  of  the 
company ;  they  are  not  necessary  parties 
to  a  proceeding  against  the  company  by 
mandamus  brought  by  a  stockholder  to 
compel  an  inspection  of  its  stock  list 
Comm'th  v.  Philadelphia  &  Reading  R.  B. 
Co.,  3  Dist.  Rep.  116. 

484.  Where  the  property  of  a  corpora- 
tion is  in  the  hands  of  a  receiver,  its 
effects  are  in  the  custody  of  the  court 
and  a  "v^t  of  fieri  facias  cannot  be  exe- 
cuted without  the  consent  of  the  court, 
and  this  rule  applies  to  a  writ  of  fieri 
facias  issued  from  the  United  States 
circuit  court  Taylor  v.  Baltimore  A 
Lehigh  R.  R.  Co.,  7  York  174. 

(d)   Duties  and  liabilitiea. 

485.  A  receiver  who  pays  out  money 
in  good  faith  under  an  order  of  court  is 
protected ;  and  this,  though  the  order  be 
improvidently  made.  Palmer  v.  Allen, 
136  P.  S.  666 ;  s.  o.  26  W.  N.  C.  614. 

486.  If  money  be  paid  by  a  receiver  to 
a  party  litigant  under  an  order  of  court 
obtained  by  mistake  or  fraud,  a  chancel- 
lor may  require  the  money  to  be  refunded. 
PoZm«r  V.  Aaen,  136  P.  S.  566;  s.  c.  26 
W.  N.  C.  514. 

487.  Where  a  receiver  deposited  a  fund 
to  his  own  individual  credit  in  his  own 
individual  bank,  so  that  it  was  indistin- 
guishable from  his  private  fund ;  it  was 
held,  that  he  should  be  surcharged  with 
the  use  of  the  money.    Schwartz  v.  Key- 
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^tone  Oa  Co.,  163  P.  S.  283.  See 
Schwartz  v.  Keystone  OH  Co.,  164  P.  S. 
416. 

(e)  Recelyers'  sales. 

48a  Where  the  franchises  and  prop- 
erty of  a  railroad  company  have  been 
sold  at  a  receiver's  sale,  the  company  can- 
not recover  a  part  of  its  road-bed  by  an 
action  of  ejectment  on  the  ground  of 
fraud  in  the  sale.  Newcastle  Northern 
Ry.  Co.  v.  Newcastle  &  Shenango  Valley 
R.  R.  Co.,  162  P.  S.  96 ;  afiirming  s.  c.  12 
C.  C.  71. 

489.  Upon  a  sale  of  real  estate  by  the 
receiver  of  a  corporation,  the  court  does 
not  possess  the  inherent  power  to  deprive 
juc^ent  creditors  of  their  lien,  by  direct- 
ing the  sale  free  from  the  lien  of  judg- 
ments. Lebanon  Brewing  Co.,  3  Dist. 
Eep.  260. 

(9)  Distribotlon. 

49a  Where  a  receiver  is  ordered  to 
pay  over  a  sum  of  money  in  partial  dis- 
tribution, it  is  proper  to  require  a  refund- 
ing bond  in  double  the  amount  of  the 
money  to  be  paid.  Sykes  v.  Thornton, 
162  P.  S.  94. 

See  AssiaNUEiTT  fob  Greditobs. 
Corporation,  XV. 

iK)  Foreign  recovers. 

491.  The  appointment  of  a  receiver  in 
another  state  will  not  be  recognized  in 
this  state  where  his  claims  come  in  con- 
tact with  those  of  citizens  of  this  state 
or  of  citizens  of  other  states  having  the 
lil^t  to  sue  in  this  state.  Clark  Co.  v. 
Toby  Valley  Supply  Co.,  14  C.  C.  344. 

492.  Where  a  receiver  has  been  ap- 
pointed in  this  state  for  the  property 
•of  a  foreign  corporation,  and  the  Penn- 
sylvania creditors  have  been  paid,  the 
assets  will  be  awarded  to  a  receiver  ap- 
pointed in  the  home  state  of  the  cor- 
poration in  order  that  they  may  be 
•distributed  after  the  payment  of  all 
creditors,  by  the  latter  receiver,  to  the 
stockholders;  our  courts  will  not  re- 
tain  the   assets    for    the    purpose   of 


distributing  them  to  Pennsylvania  stock- 
holders.   Kean  v.  Iron  Hall,  16  C.  C.  194. 

493.  Where  a  receiver  of  a  foreign 
corporation,  appointed  by  the  court  of 
another  state,  has  once  rightfully  ob- 
tained possession  of  personal  property, 
the  courts  of  this  state  will  recognize 
his  possession.  Lett  v.  Kirkpatrick,  15 
C.  C.  212. 

494.  A  writ  of  foreign  attachment  lies 
at  the  suit  of  a  salesman,  a  resident  of 
this  state,  against  a  foreign  corporation 
for  a  debt  due  him  by  the  corporation ; 
and  this,  though  the  property  attached 
Mfb  in  the  hands  of  receivers  appointed 
by  the  court  of  another  state  after  the 
creation  of  the  debt  Our  courts  will 
not  recognize  the  claims  of  a  foreign 
receiver  where  such  claims  conflict  with 
the  rights  of  citizens  of  this  state.  Lett 
V.  Thurber  Whyland  Co.,  15  C.  C.  666; 
s.  c.  4  Northam.  336. 

(i)  Suits  by  and  against  receivers. 

495.  A  receiver  of  a  corporation  can- 
not bring  an  action  in  his  own  name 
unless  the  legal  title  to  the  property 
has  been  conveyed  to  him.  Wlsener  v. 
Myers,  42  P.  L.  J.  166. 

496.  A  receiver  of  a  corporation  can- 
not bring  suit  to  recover  an  unpaid  sub- 
scription to  stock  without  leave  of  court, 
nor  without  showing  that  the  collection 
is  necessary  to  pay  debts;  it  is  bad 
practice  to  correct  such  a  mistake  by  an 
order  nunc  pro  tunc.  Wisener  v.  Myers, 
42  P.  L.  J.  166. 

497.  An  action  at  law  does  not  lie  by 
a  receiver  of  a  partnership  against  a 
member  thereof  to  recover  a  proportion- 
ate part  of  the  money  required  to  pay 
the  firm's  indebtedness,  when  it  does 
not  appear  that  the  partnership  ac- 
counts have  been  settled  or  that  the 
receiver  has  not  assets  in  his  hands  suf- 
ficient to  pay  the  debts;  where  the 
receiver  issued  an  attachment  under 
the  act  17  March  1869,  upon  an  affi- 
davit averring  that  the  firm  owed  debts 
to  a  certain  amount,  that  the  defendant's 
proportionate  share  was  a  specified  sum 
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'and  that  he  refused  to  j»y  the  same  to 
the  receiver;  it  was  held,  that,  as  the 
affidavit  did  not  aver  that  the  assets  in 
the  hands  of  the  receiver  were  insofK- 
cient  to  pay  the  debts,  it  did  not  set  forth 
sufficient  facts  in  regard  to  the  nature 
and  amount  of  the  indebtedness  and  was 
not  sufficient  to  sustain  the  attachment. 
May  V.  Pagett,  2  Dist.  Eep.  276. 

496.  Where  a  railroad  is  operated  by 
receivers,  an  action  for  negligence  should 
be  against  them.  "No  action  lies  against 
the  company.  Howard  v.  Philadelphia  & 
Beading  BaUroad  Co.,  6  C.  C.  589. 

499.  In  an  action  by  the  receiver  of 
an  insolvent  insurance  company,  ap- 
pointed by  the  court  of  another  county 
to  recover  assessments,  the  defendants 
cannot  set  up  in  defence  matters  which 
are  the  proper  subjects  of  adjudication 
in  the  covurt  appointing  the  receiver. 
Dettra  v.  Hoffman,  6  Del.  321. 

500.  In  foreign  attachment  the  mere 
fact  that  the  garnishees  are  receivers 
appointed  by  a  federal  court  will  not 
prevent  a  judgment  against  them  for  the 
amount  admitted;  and  this,  although 
they  may  have  been  summoned  as  gar- 
nishees without  leave  of  the  federal  court 
having  been  first  obtained.  Conahohocken 
Tube  Co.  V.  Iron  Car  Equipment  Co.,  167 
P.  S.  689;  8.  c.  36  W.  N.  C.  246. 

801.  The  supreme  court  will  not  con- 
sider appeals  from  interlocutory  orders, 
requiring  money  to  be  paid  to  or  by 
receivers,  unless  such  orders  are  shown 
to  have  been  improvidently  made.  8yke$ 
V.  Thomtm,  162  P.  S.  94. 

(.k)  Compensation  of  receivers. 

502.  The  court  refused  to  disturb  the 
allowance  of  fees  to  the  receiver  of  a 
partnership  and  his  coimsel  which  allow- 
ance had  been  approved  by  the  court 
below.     Kerlin  v.  Evoen,  149  P.  S.  68. 

503.  Where  the  estate  amotmted  to 
ninety-six  thousand  dollars  and  the  work 
was  nearly  all  done  in  the  first  six 
months  by  a  superintendent  and  clerk 
acting  under  the  general  direction  of  the 
receiver,  who  gave  only  a  portion  of  his 


time  to  the  work,  the  receiver  was  allowed 
compensation  for  his  assistants,  but  his 
claim  of  upwards  of  eleven  thousand 
dollars  for  his  own  services  was  reduced 
to  a  salary  of  three  thousand  dollars  for 
the  first  year  with  an  allowance  of  the 
further  sum  of  one  thousand  dollars  for 
subsequent  services.  Schwartz  v.  Key- 
stone (HI  Co.,  153  P.  S.  283.  See  Schmarlz 
V.  Keystone  Oil  Co.,  164  P.  S.  416. 

504.  Where  the  compensation  of  a  re- 
ceiver is  fixed  on  an  appeal  to  the  su- 
preme court  and  he  is  surcharged  with 
credits  which  he  had  improperly  taken 
in  his  account,  he  is  not  entitled  to  any 
additional  compensation  for  the  distribu- 
tion of  the  fund  covered  by  his  account, 
but  he  may  be  allowed  compensation  for 
necessary  services  rendered  in  distribut- 
ing the  fund  created  by  the  surcharge. 
Schvoartz  v.  Keystone  Oil  Co.,  164  P.  S. 
416.    See  8.  0. 163  P.  S.  283. 

ZLVni.  Cross-bills. 

505.  A  cross-bill  must  be  confined  to 
the  subject  matter  of  the  original  biU ;  if 
it  embrace  new  matters  it  will  be  dis- 
missed. Datz  V.  PhiUips,  46  L.  I.  260; 
reversed  on  another  point  in  137  P.  S. 
203;  8.  c.  26  W.  N.  C.  612. 

L.  Feigned  issues. 

506.  Feigned  issues  are,  in  a  special 
manner,  within  the  equitable  powers  of 
the  court;  where  an  issue  has  been 
awarded  on  the  opening  of  a  judgment 
the  court,  if  dissatisfied  with  the  verdict, 
may  set  aside  the  verdict  and  judgment 
though  two  years  have  elapsed  from  the 
rendition  and  entry  thereof.  Wilson  v. 
Wason,  142  P.  S.  572. 

507.  Where,  upon  a  rule  to  open  a 
judgment,  an  issue  was  framed  to  deter- 
mine whether  the  judgment  was  given  in 
part  as  an  indemnity,  and  a  verdict  was 
rendered  for  the  plaintiff;  it  was  hdd, 
that  such  verdict  was  an  adjudicatiw 
that  the  plaintiff  was  entitled  to  recover, 
and  was  a  bar  to  a  second  submission  of 
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the  question  upon  the  trial  of  a  scire  fa- 
cias to  revive,  which  had  been  issued 
pending  the  proceedings  to  open.  Wilson 
V.  Wilson,  137  P.  S.  269.  See  WUson  v. 
WUaon,  142  P.  S.  672. 

50a  Upon  an  issue  to  try  a  question 
of  fact  in  a.case  from  the  equity  side  of 
tlie  court,  judgment  cannot  be  entered 
against  the  defendant  for  want  of  a  plea ; 
so,  no  judgment  can  be  entered  on  a  ver- 
dict in  such  a  esfie.  Kelly  t.  Herb,  14 
C.  C.  22. 

509.  Where  a  proceeding  before  a  mas- 
ter involved  the  question  of  partnership 
and  meetings  were  held  for  a  year  and 
much  testimony  had  been  taken,  the 
court  refused  to  grant  an  issue  to  try  the 
question  of  partnership,  on  the  applica- 
tion of  the  defendant.  Hinds  v.  Daley, 
3  Dist  Bep.  51. 

LI.  Supplemental  bills. 

510.  Where  a  decree  for  an  inter- 
pleader was  made  on  the  petition  of  the 
plaintiff  setting  forth  an  indebtedness  to 
A,  and  that  two  persons  claimed  the 
money,  which  was  subsequently  paid  into 
court;  a  supplemental  bill  by  plaintiff 
denying  any  indebtedness  to  A,  stating 
that  the  goods  bought  by  plaintiff  have 
been  since  decided  to  belong  to  B,  and 
asking  that  B  be  made  a  party  defend- 
ant, was  properly  dismissed.  Wo^fs  Ap- 
peal, 7  Atlan.  163. 

EQUITY  OF  REDEMPTION. 

See  MoBTOAOE,  XIL 

ERROR. 

See  Appkai.  akd  Ebbob. 


ESCAPE. 

1.  The  inspectors  of  the  Philadelphia 
county  prison  are  not  liable  for  the  es- 
cape of  an  insolvent  debtor.  Saunders 
V.  Smith,  132  P.  S.  180 ;  s.  c.  25  W.  N.  C. 
286;  reversing  s.  o.  46  L.  I.  26.    So  the 
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keeper  of  the  prison  was  held  not  to  be 
liable  where  an  insolvent,  having  been 
refused  his  discharge,  went  to  the  prison 
and  informed  the  keeper  of  the  fact,  and 
surrendered  himself,  and  the  keeper  re- 
fused to  receive  and  detain  him,  when  he 
went  away,  it  appearing  that  the  keeper 
had  no  record,  writ  or  paper  of  any  kind 
which  bore  authenticity  upon  its  face,  to 
justify  the  insolvent's  detention.  Saund- 
ers v.  Perkins,  140  P.  S.  102. 

ESCHEAT. 

1.  Before  there  can  be  an  escheat 
under  the  act  of  26  April  1855  (Brightly's 
Purdon  805)  it  must  appear  that  the 
defendant  railroad  company  holds  the 
title  to  the  lands  in  its  corporate  name, 
or  by  or  through  a  trustee ;  it  must  have 
either  the  legal  or  equitable  title,  or  there 
can  be  no  escheat.  The  penalty  of  the 
act  of  1855  is  removed  by  the  act  of  8 
April  1881  (P.  L.  9).  Comm'th  v.  New 
York,  L.  E.  &  W.  BaUroad  Co.,  132 
P.  S.  691;  8.  c.  26  W.  N.  C.  404;  over- 
ruling s.  c.  114  P.  S.  340.  This  case  ii 
reafGurmed  in  139  P.  S.  457. 

2.  In  the  traverse  of  an  escheat  it  was 
held  that  the  fact  that  five  months  before 
his  death  the  decedent  gave  to  defendant 
a  box  containing  a  thousand-dollar  regis- 
tered bond  and  certain  railroad  stock,  say- 
ing, "  Take  this  and  keep  it  for  yourself," 
and  adding  that  she  must  not  open  it 
until  after  his  death,  established  a  gift 
inter  vivos  of  the  bond  and  stock.  Comm'th 
V.  Crompton,  137  P.  S.  138;  s.  o.  26 
W.  N.  C.  476 ;  afllrming  s.  c.  46  L.  1. 190. 

3.  The  commonwealth  claiming  by 
escheat  should  proceed  to  contest  an  al- 
leged will  before  the  register  and  orphans' 
court.  Proceedings  in  escheat  are  use- 
less until  the  determination  of  the  issue 
in  the  orphans'  court  in  favor  of  the 
commonwealth.  HadeWs  Estate,  37  P. 
L.  J.  32 ;  8.  c.  Ibid.  183. 

4.  The  lands  of  a  mining  company  are 
not  liable  to  escheat  because  of  the  fact 
that  a  foreign  railroad  company,  having 
no  license  to  hold  lands  in  Pennsylvania, 
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is  the  owner  of  the  entire  capital  stock  of 
such  mining  company.  Comm'th  v.  New 
York,  L.  E.  &  W.  B.  B.  Co.,  139  P.  S. 
467. 

5.  A  contest  to  set  aside  a  will  should 
be  prosecuted  with  diligence;  especially 
is  this  so  where  the  contestant  is  the 
commonwealth  which  claims  the  estate 
by  virtue  of  escheat.  The  commonwealth 
was  held  guilty  of  laches  where  the  dece- 
dent died  on  31  May  1881  and  the  case 
first  appeared  upon  the  argument  list 
in  the  orphans'  court  in  May  1891. 
CardweWa  Estate,  10  C.  C.  318 ;  s.  c.  28 
W.  N.  C.  291. 

6.  The  act  4  June  1886  (Brightly's 
Purdon  804),  providing  for  the  refunding 
of  escheated  deposits,  is  limited  to  the 
escheat  of  deposits  in  banking  companies ; 
escheated  corporation  dividends  not 
claimed  by  the  person  whose  money  has 
been  escheated,  but  by  his  legal  repre- 
sentatives, cannot  be  refunded  out  of  the 
state  treasury.  Bull's  Estate,  11  C.  C. 
441. 

7.  The  act  26  April  1865  (Brightly's 
Purdon  806),  forbidding  foreign  corpora- 
tions from  holding  real  estate  in  this 
state  does  not  prohibit  them  from  hold- 
ing stock  of  Pennsylvania  corporations 
holding  real  estate;  a  New  Jersey  cor- 
poration having  authority  to  operate  a 
street  railway  and  electric  light  plant 
may  acquire  the  majority  of  the  stock 
of  Pennsylvania  companies  chartered  for 
similar  purposes.  White  v.  Byan,  16  C.  C. 
170. 

8.  Where  proceedings  to  escheat  an 
estate  fail  by  reason  of  the  discovery 
of  the  next  of  kin,  a  reasonable  compen- 
sation may  be  allowed  for  the  labor  and 
services  of  the  deputy  escheator  and  his 
counsel.  Bryanfs  Estate,  4  Dist.  £ep. 
192. 


ESTATE  FOR  LIFE. 

See  Deed,  VIII.  :  Devise,  IL  :  Leoact, 
III.:  Pabtition. 

I.  Annuities. 

II.  Powers  and  rights  of  a  life  tenant 

III.  Execution  against  life  estates. 

IV.  Liability  for  charges  and  incum- 

brances. 
V.   Security. 
VI.  Rights  of  remainder-men. 
VII.   Principal  and  income. 

I.   Anntiities. 

1.  An  annuity  of  the  interest  of  eight 
thousand  dollar  United  States  bonds,  the 
testator  having  in  his  possession  at  the 
time  of  his  death  three  thousand  five  hun- 
dred dollars  in  United  States  notes,  bear- 
ing interest  at  seven  and  three-tenths  per 
cent,  but  convertible  into  twenty-year 
bonds  bearing  six  per  cent,  was  held  to 
mean  an  annuity  of  the  interest  on  eight 
thousand  dollars  at  six  per  cent  only. 
Beighard^s  Appeal,  125  P.  S.  628. 

2.  A  devise  to  a  widow  during  widow- 
hood, with  a  provision  that  his  daughter 
should  have  the  use  of  a  room  so  long  as 
she  remained  unmarried,  followed  by  a 
provision  that  if  "  the  said  devise  "  should 
be  insnf&cient  for  the  maintenance  of  his 
wife  and  daughter  "during  said  term," 
an  annuity  should  be  paid  to  his  wife  and 
daughter  out  of  the  rent  of  an  ore  bed; 
held,  that  the  annuity  was  charged  on  the 
realty  for  the  benefit  of  both  and  the  sur- 
vivor. Brotzman's  Estate,  133  P.  S.  478. 
See  Brotzman's  Appeal,  119  P.  S.  646. 

3.  Upon  a  proceeding  to  compel  the 
payment  of  an  annuity  out  of  real  estate 
upon  which  it  is  charged,  the  orphans' 
court  may  allow  interest  on  the  arrears 
from  the  respective  dates  at  which  they  ac- 
crued.   Brotzman's  Estate,  133  P.  S.  478. 

4.  Where  a  widow  agreed  that  if  the 
income  should  be  insufficient  her  annuity 
should  abate  accordingly,  but  that  abate- 
ments should  be  refunded  when  the  in- 
come became  sufficient  for  the  purpose; 
it  was  held,  that  after  her  death  her  rep- 
resentatives were  entitled  to  recover  the 
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retained  annuity,  the  income  being  suffi- 
cient to  -pay  it.  Cooper's  Estate,  147 
P.  S.  322;  affirming  a.  c.  9  C.  C.  641. 

5.  Upon  a  bequest  of  the  interest  of  a 
certain  sum  for  life,  to  be  paid  annually, 
and  with  no  specific  limitation  over,  but 
followed  by  a  residuary  clause,  the  legatee 
takes  a  life  estate  in  the  interest  only, 
and  the  court  will  direct  the  executor  to 
hold  the  fund  during  the  life  tenancy. 
Bitter's  Estate,  148  P.  S.  577. 

6.  Where  a  testator  has  made  an  abso- 
lute gift  of  income  to  his  widow  for  life, 
he  cannot  afterwards,  by  a  subsequent 
clause  in  his  will,  restrain  her  from  dis- 
posing by  will  of  such  portions  of  the  in- 
come as  she  may  not  have  used  for  her 
support  and  maintenance.  Levy's  Estate, 
163  P.  S.  174;  affirming  s.  c.  11  C.  C. 
266. 

7.  Where  an  annuity  was  charged  on 
land  and  no  demand  made  for  payment, 
it  was  Jidd,  in  an  action  for  sixteen  years 
arrearages,  that  the  question  whether  a 
presumption  that  no  interest  on  the  ar- 
rearages was  intended,  was  for  the  jury. 
Bohn  V.  Odenwelder,  162  P.  S.  346. 

8.  Where  an  annuity  was  charged  upon 
land,  it  was  held,  that  the  remedy  of  the 
annuitant  against  a  subsequent  vendee  of 
the  land,  was  an  action  of  assumpsit,  but 
that  the  judgment  would  be  de  terris. 
Bohn  V.  Odenwelder,  162  P.  S.  346. 

9.  Where  a  conveyance  was  made  by  a 
husband  and  wife  to  their  son  under  and 
subject  to  the  payment  of  an  annual  sum 
to  the  husband  during  his  life  and  of  a 
less  sum  annually  to  the  wife  during 
widowhood,  and  the  payment  of  the  pur- 
chase money  is  provided  for  without 
interest  one  year  after  the  death  of  the 
husband  and  the  death  or  remarriage  of 
the  wife,  such  a  conveyance  creates  a 
fixed  lien  or  charge  upon  the  land  which 
will  not  be  divested  by  a  subsequent 
sheriff's  sale.  Bohn  v.  Odenwelder,  162 
P.  S.  346. 

10.  One  who  owns  land  chargeable  with 
an  annuity,  but  who  has  never  covenanted 
to  pay  it,  and  was  not  the  holder  of  the 
title  when  it  became  due,  is  not  person- 


ally chargeable  with  its  payment,  and 
where  he  conveys  the  land  to  another 
and  agrees  to  protect  his  vendee  from  the 
charge  of  the  annuity,  any  subsequent 
payments  by  him  is  in  discharge  of  his 
obligation  to  his  vendee,  which  is  a  per- 
sonal obligation  to  him  only,  and  does 
not  impose  any  legal  duty  as  to  his 
vendee's  successors  in  the  title.  Where 
such  a  vendor  and  guarantor  held  a 
claim  against  the  annuitant  for  goods 
sold  and  delivered,  and  it  appeared  that 
a  successor  to  his  vendee  in  the  title  had 
been  obliged  to  pay  arrears  of  the  an- 
nuity; it  was  hdd,  that  the  latter  was 
not  entitled  to  be  subrogated  to  the  judg- 
ment against  the  administrator  of  the  an- 
nuitant.   Clippinger's  Estate,  162  P.  S.  627. 

11.  Where  a  testatrix  devised  her  es- 
tate in  trust  to  pay  a  certain  annual  sum 
to  her  granddaughter  for  and  during  the 
term  of  her  natural  life  to  be  applied  by 
her  to  the  maintenance  of  herself  and  of 
a  certain  minor  until  the  latter  attained 
the  age  of  twenty-one  years,  "  and  there- 
upon her  interest  in  this  annuity  ceasing, 
to  pay  out  of  the  principal  of  my  resid- 
uary estate"  a  certain  sum  to  the  said 
minor,  such  legacy  to  lapse  if  she  died 
before  the  age  of  twenty-one;  it  was 
held,  that  the  granddaughter  was  en- 
titled to  her  annuity  for  life  and  that  it 
did  not  cease  upon  the  payment  of  the 
principal  sum  to  the  minor.  Engle's 
Estate,  166  P.  S.  280 ;  affirming  s.  o.  15 
C.  C.  26;  34  W.  N.  C.  355.  See  Engle's 
Estate,  167  P.  S.  463. 

12.  A  gift  of  a  yearly  sum  to  a  lega- 
tee is  an  annuity,  and  is  exempt  from 
the  rule  which  postpones  interest  upon 
legacies  until  the  end  of  the  year  from 
the  death.  Flickwir's  Estate,  7  C.  C.  316; 
s.  c.  46  L.  I.  464. 

13.  Where  a  will  provided  for  the 
payment  of  certain  annuities  during  life 
while  the  annuitants  remained  unmarried 
and  for  the  accumulation  of  the  income 
above  the  annuities,  and  at  the  death  of 
the  last  surviving  annuitant  the  whole 
of  the  estate  and  accvunulations  was  pay- 
able to  certain  charities,  and  all  the  an- 


VOL.  IT 38 


3461 


Digitized  by 


Google 


6903 


ESTATE   FOR  LIFE,  L 


6904 


nuitants  died  except  one  who  married 
and  ^^reed  to  release  all  claims  upon 
the  estate;  it  was  held,  that  upon  the 
execution  and  delivery  of  the  release, 
the  estate  should  be  immediately  dis- 
tributed to  the  charities.  Cook^s  Estate, 
10  C.  C.  466. 

14.  Where  an  annuity  was  charged 
upon  real  estate  specifically  devised  to 
a  daughter  for  life  and  the  executor 
applied  the  income  to  taxes  and  repairs 
instead  of  paying  the  annuity;  it  was 
hdd,  that  a  petition  filed  by  the  annui- 
tant praying  that  the  life  tenant  be 
personally  charged  with  the  taxes  and 
repairs,  would  not  be  disposed  of  until 
the  filing  and  confirmation  of  an  ac- 
count by  the  executor.  Blackburn's  Es- 
tate, 10  C.  C.  475;  s.  c.  29  W.  N.  C.  34. 

15.  Where  an  annuity  or  legacy  is 
charged  on  land,  the  devisee  on  his 
acceptance  of  the  land  becomes  person- 
ally liable  for  the  charge  thereon.  Dins- 
more  V.  Ramsay,  13  C.  C.  119. 

1&  Where  an  annuity  or  legacy  is 
charged  on  land  and  the  devisee  ac- 
cepts the  land,  a  proceeding  against  the 
devisee  to  enforce  his  personal  liability 
should  be  brought  in  the  common  pleas, 
but  where  the  proceedings  are  against 
the  land  itself  the  jurisdiction  of  the 
orphans'  court  is  exclusive.  Dinsmore 
V.  Ramsay,  13  C.  C.  119. 

17.  The  question  whether  an  annuity 
is  a  charge  upon  real  estate  is  one  of 
intention;  a  charge  cannot  be  created 
by  the  mere  gift  of  an  annuity,  nor  will 
it  be  inferred  from  the  fact  that  the 
testator  had  no  personal  estate;  that, 
however,  will  be  taken  in  consideration 
in  connection  with  other  facts  in  arriv- 
ing at  a  conclusion.  IHckerman  v.  Ed- 
dinger,  168  P.  S.  240;  s.  c.  36  W.  N.  C. 
327. 

la.  Where  an  estate  is  subject  to  the 
payment  of  an  annuity  and  also  of  a 
fixed  sum  at  the  annuitant's  death,  and 
the  original  securities  retuned  by  the 
executor,  although  presently  yielding  an 
income  more  than  sufficient  to  pay  the 
annuity,  are  of   fluctuating   value,  the 


court  will  not  set  apart  any  portion  of 
them  to  meet  the  annuity  and  distribute 
the  balance.  Christian's  Estate,  13  C.  C. 
283. 

19.  Where  a  legacy  and  an  annuity 
charged  upon  certain  real  estate  are  the 
only  claims  a^inst  the  estate  and  the 
property  is  sold  by  the  executor  under 
a  power  and  purchased  by  the  legatee 
and  annuitant,  the  executor  will  be  di- 
rected to  accept  their  receipts  together 
with  the  legal  costs  properly  to  be  de- 
ducted from  the  purchase  money  and  to 
make  them  a  deed.  Parker's  Estate,  13 
C.  C.  463. 

2a  Where  a  testator  left  his  widow 
an  annuity  for  life,  which  was  payable 
out  of  both  real  and  personal  property, 
and  'a  fund  was  set  apart  for  its  pay- 
ment and  the  balance  of  the  personalty 
was  then  distributed  between  the  resid- 
uary legatees  who  were  also  the  residuary 
devisees,  and  this  fund  afterwards  proved 
insufficient ;  it  was  held,  that  it  was  not 
clear  whether  the  annuity  was  payable  in 
the  first  instance  out  of  personalty  and  in 
the  absence  of  an  agreement  by  the  widow 
not  to  look  to  the  real  estate  in  case  of 
inadequacy,  the  widow  was  entitled  to 
have  the  deficiency  in  the  annuity  made 
up  from  the  rents  of  the  undistributed 
real  estate.  Deniai's  Estate,  169  P.  S.  493  j 
affirming  s.  c.  16  C.  C.  37. 

ZL  Where  the  owner  of  an  annuity, 
which  was  charged  by  will  on  certain 
real  estate  which  was  vested  in  her  two 
sons,  released  the  real  estate  and  accepted 
a  bond  and  mortgage  on  the  same  lands, 
and  she  subsequently  assigned  the  bond 
and  mortgage  to  a  trustee  in  trust  to  pay 
her  the  interest  during  her  life,  and  upon 
her  death  to  assign  them  to  her  said  sons, 
their  heirs,  executors,  administrators  or 
assigns,  and  the  deed  of  assignment 
further  set  forth  that  it  was  her  wish 
that  her  sons  after  her  decease  should  be 
entitled  to  the  principal,  and  that  they 
should  be  placed  in  the  same  position  as 
if  the  premises  had  never  been  released 
from  tiie  yearly  charge;  it  was  hM, 
upon  the  payment  of  the  mortgage  after 
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the  death  of  the  a«signoT,  that  the  fuud 
must  be  treated  as  real  estate  and  be  dis- 
tributed to  the  persons  who  would  be 
entitled  to  the  real  estate  if  the  release 
had  not  been  executed.  Pechin  v.  Brooke, 
5  Del.  93. 

22.  Where  a  legatee  was  erroneously 
informed  by  the  executors,  one  of  whom 
was  the  owner  of  land  charged  with  her 
annuity,  that  her  annuity  did  not  com- 
mence until  her  mother's  death,  and  she 
acquiesced  in  the  mistake  tmd  omitted  to 
demand  her  annuity  for  seventeen  years ; 
it  was  held,  that  she  was  entitled  to  in- 
terest on  each  yearly  payment  from  the 
date  it  became  due.  Soffman'a  Estate,  3 
Dist  Rep.  663. 

33.  Equity  will  not  control  the  proper 
exercise  of  a  discretion  conferred  upon 
executors;  where  a  testator  directed  his 
executors  "  as  soon  as,  in  their  judgment, 
it  is  the  best  interests  of  my  estate  "  to  set 
aside  sufficient  money  to  secure  an  annu- 
ity, which  was  to  have  precedence  over 
all  other  legacies,  and  the  executors  did 
not  set  aside  the  money,  the  court  refused 
to  compel  them  to  do  so,  or  to  pay  other 
legacies  which  were  made  payable  after 
the  setting  aside  of  the  annuity  fund. 
Young's  Estate,  4  Dist  Rep.  293. 

34.  An  annuity  taken  by  a  widow  in 
payment  of  a  statutory  indebtedness  does 
not  abate  with  general  ■  bequests.  Mo- 
DanieTs  Estate,  47  L.  I.  634. 

25.  Upon  the  death  of  a  life  tenant, 
his  annuity  is  not  apportionable.  Dtibhs 
V.  Watacm,  3  Northam.  136. 

36.  Where  a  testator  gave  to  his 
nephew  an  annuity,  and  bequeathed  all 
his  personal  property  to  his  wife ;  it  was 
held,  that  the  primary  fund  to  pay  the 
annuity  was  the  real  estate,  and  that  the 
intention  of  the  testator  to  exempt  his 
personal  estate  from  the  payment  of  the 
annmty  and  to  charge  it  upon  his  land 
was  clear.  Nathan's  Estate,  36  W.  TS.  C. 
184. 

37.  Where  A  and  his  wife  conveyed 
land  to  B,  subject  to  an  annuity  to  the 
grantors,  and  the  principal  after  their 
death  to  their  heirs,  of  whom  B  was  one, 
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and  the  land  was  sold  under  execution  to 

C,  who  conveyed  it  to  D,  and  upon  the 
death  of  A,  who  survived  his  wife,  an 
attachment  execution  was  issued  against 
B,  including  D  as  garnishee,  to  recover 
B's  share  of  the  principal ;  it  was  hdd, 
that  B's  right  to  any  part  of  the  princi- 
pal was  merged  in  his  estate  and  passed 
to  the  sheriffs  vendee  and  from  him  to 

D,  and  there  was  no  indebtedness  of  D  to 
B.     Smith  V.  Hartman,  6  York  56. 

sa  An  annuity  to  be  paid  only  in  the 
event  of  the  net  income  of  the  property 
coming  to  the  testator's  wife  and  chil- 
dren, being  not  less  than  fifteen  hundred 
dollars  per  aoniun,  cannot  be  paid  if  such 
remainder  is  less  than  fifteen  hundred 
dollars  per  annum.  OamMe's  Estate,  8 
York  113. 

29.  Upon  annuities  to  a  wife  and  chil- 
dren, if  the  amount  of  the  wife's  annuity 
is  fixed  at  a  specific  sum,  it  will  not 
abate  in  case  of  a  deficiency  to  pay  all; 
otherwise,  where  the  amount  of  such  an- 
nuity is  not  specifically  limited.  Gamble's 
Estate,  8  York  113. 

n.  Powers  and  rights  of  a  life 
tenant. 

30.  A  life  tenant  may  purchase  the 
premises  at  a  sale  on  a  mortgage,  though 
the  same  be  foreclosed  by  reason  of  his 
own  default  in  the  payment  of  the  inter- 
est. Fidelity  Ins.  T.  &  S.  D.  Co.  v.  Dietz, 
132  P.  S.  36. 

31.  A  lease  by  a  life  tenant  cannot 
extend  beyond  the  termination  of  the 
life  estate.  Standard  Paint  Co.  v.  Prince 
Manufacturing  Co.,  133  P.  S.  474 ;  s.  o. 
26  W.  N.  C.  94. 

32.  Upon  a  bequest  of  personal  prop- 
erty, such  as  crops,  farm  stock  and  imple- 
ments, for  life,  with  remainder  of  "all 
my  remaining  property,"  it  was  intended 
that  she  might  use  so  much  of  the  prin- 
cipal as  might  be  necessary  for  her  sup- 
port. Gold's  Estate,  133  P.  S.  496;  s.  c. 
25  W.  N.  C.  523. 

33.  A  devisee  for  life  who,  as  executrix, 
is  given  the  power  to  sell  real  estate,  may 
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execute  a  mortgage  to  bind  the  remainder- 
men. McCreary  v.  Bamberger,  151  P.  S. 
323 ;  reversing  s.  c.  11  C.  C.  68. 

34.  Where  a  testator  gave  and  be- 
queathed to  his  wife  all  his  property,  real, 
personal  and  mixed  during  her  natural 
life,  and  after  her  decease  all  the  re- 
mainder to  A  to  hold  the  same  to  his 
heirs  and  assigns  forever;  it  was  held, 
that  the  widow  was  entitled  to  keep  and 
enjoy  the  personal  estate  for  her  life  and 
what  was  left  after  her  death  was  to  go 
to  A.     Beichard's  Estate,  4  Northam.  281. 

35.  Where  a  testator  left  to  each  of 
his  children  an  undivided  interest  for 
life,  to  be  forfeited  on  withdrawal  from 
the  family,  a  child  by  so  withdrawing 
forfeits  her  life  estate  only.  The  fee, 
being  undisposed  of,  passes  under  the 
intestate  laws.  Bell  v.  Fulton,  1  Atlan. 
679. 

36.  An  absolute  devise  to  the  widow  is 
cut  down  to  a  life  estate  by  a  subsequent 
direction  to  executors  to  sell,  pay  debts 
"  and  the  remainder  of  my  money  to  be 
equally  shared  among  my  children." 
Oeiger'a  Appeal,  1  Mona.  647;  s.  o.  24 
W.  K  C.  264. 

37.  Where  a  testamentary  trustee  to 
pay  income  to  the  testator's  wife,  with 
remainder  to  his  children,  under  an  order 
from  the  life  tenant,  made  advances  to  the 
remainder-man  for  his  accommodation  and 
maintenance,  to  be  reimbursed  from  sub- 
sequently accruing  income  in  excess  of 
the  amount,  the  life  tenant,  by  agreement 
with  the  remainder-man,  was  entitled  to 
receive;  and  at  the  death  of  the  life 
tenant  there  had  not  been  a  sufficient  ex- 
cess of  income  to  cover  such  payments ; 
it  was  held,  that  the  trustee  would  not  be 
surcharged  with  the  difference.  Zippers 
Estate,  149  P.  S.  228. 

3&  A  life  tenant  has  the  right  to  insist 
upon  the  sale  of  unproductive  securities 
and  the  investment  of  the  proceeds  for 
the  purpose  of  producing  income.  Chris- 
tian's Estate,  13  C.  C.  283. 

39.  An  annual  legacy  to  a  wife  and 
daughter,  dependent  on  the  opinion  of 
other  children  that  a  previous  devise  is 


insufficient  for  the  former's  support,  does 
not  vest  until  such  an  opinion  is  formed, 
and  it  seems  there  should  be  a  pre- 
vious request.  Brotzman  v.  Brotzman,  1 
Northam.  13. 


m.  Execution  against  life  estates. 

40.  A  sale  of  a  life  estate  under  a  leixiri 
facias  upon  a  mortgage  given  by  the  life 
tenant,  without  notice  to  the  life  tenant 
and  without  leave  of  court,  passes  a  good 
title  to  the  purchaser.  The  act  of  24 
January  1849  (Brightly's  Purdon  860) 
has  no  application  to  a  sale  under  a  mort- 
gage.   Datesman's  Appeal,  127  P.  S.  348. 

41.  Where  a  life  estate  and  remainder 
are  sold  together  under  a  mortgage  for 
the  debt  of  the  life  tenant,  and  there  re- 
mains a  surplus,  the  same  may  be  distrib- 
uted in  two  ways :  either  the  life  estate 
may  be  valued  and  each  receive  their 
share  in  cash,  or  the  surplus  may  be 
treated  as  real  estate,  and  its  investment 
directed  until,  with  its  accumulations,  it 
reaches  the  value  of  the  land,  and  then 
award  the  interest  to  the  life  tenant,  and 
at  his  death  the  corpus  to  the  remainder- 
men.   Ibid. 

42.  Upon  a  sheriff's  sale  of  the  entire 
estate,  a  life  tenant  is  not  entitled,  out  of 
a  surplus  in  the  hands  of  the  sheriff,  to 
tm  amount  expended  for  trifling  perma- 
nent improvements  without  the  consent 
of  the  remainder-men.    Ibid. 

43.  A  sheriff's  sale  of  a  life  estate  will 
be  set  aside  where  the  record  fails  to 
show  that  the  court  directed  the  writ; 
and  this,  though,  in  fact,  the  court  did  so 
direct.     Conard  v.  Edwards,  7  C.  C.  342. 

44.  Where  a  life  interest  in  real  estate 
is  levied  on,  and  the  defendant  fails  to 
give  written  notice  to  the  plaintiff,  the 
failure  of  the  inquest  to  make  an  ap- 
praisement of  the  yearly  value  is  no 
ground  for  setting  aside  a  subsequent 
sale.    Ibid. 

45.  Upon  an  application  for  a  writ  of 
venditioni  exponas  to  sell  a  defendant's 
life  estate,  the  notice  required  by  the  act 
24  January  1849  (Brightly's  Purdon  860) 
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may  be  served  upon  his  attorney  in  the 
suit     Ooodell  v.  Ehresman,  11  C.  C.  400. 

46.  Where  a  deceased  wife's  real  estate 
was  sold  for  the  payment  of  her  debts, 
and  the  balance  of  the  purchase  money 
was  charged  on  the  land  during  the  hus- 
band's* life,  the  interest  to  be  paid  to  him 
as  curtesy ;  it  was  Add,  that  his  interest 
might  be  sold  under  execution  without 
an  order  from  the  court  for  the  issuing  of 
the  writ  or  ten  days'  notice  of  the  appli- 
cation therefor  or  tem  days'  notice  of  the 
sale.    DiUer  v.  Ghvff,  11  Lane  73. 

47.  Sequestration  of  a  life  estate  un- 
der the  act  24  January  1849  (Brightly's 
Purdon  850)  is  unnecessary  where  there 
is  adverse  possession  in  hostility  to  it ; 
or  where  the  debtor  claims  to  hold  in 
fee ;  or  where  the  creditor  has  reasonable 
ground  to  believe  that  the  debtor  owns  in 
fee.  In  such  cases  the  land  may  be  sold 
on  an  ordinary  execution.  Latorence  v. 
Keener,  149  P.  S.  402. 

4a  Where  the  whole  property  of  the 
defendant  in  an  execution  is  a  life  estate, 
which  has  been  appraised  at  less  than 
three  hundred  dollars  and  set  apart  to 
him,  the  court  will  not,  subsequently, 
grant  a  writ  to  sequester  the  rents,  issues 
and  profits  of  the  same  property.  Sener 
V.  Schergr,  10  C.  C.  629. 

49.  Where  a  debtor  has  an  estate  for 
life  and  assigns  it  for  creditors,  the  court 
will  not  appoint  a  sequestrator  upon  the 
petition  of  a  lien  creditor,  and  will  not, 
upon  the  petition  of  such  a  lien  creditor, 
set  aside  the  sherifTs  sale  of  such  life 
estate  under  another  judgment,  especially 
where  the  petitioner  is  a  volunteer  and 
purchased  his  judgment  eighteen  months 
after  the  assignment  and  almost  two 
months  after  the  issuing  of  the  writ  of 
venditioni  exponas,  and  with  full  knowl- 
edge of  both  of  those  facts.  Landis  v. 
Erimian,  3  Dist.  Rep.  241. 

50.  Where  a  sequestrator  of  a  life  es- 
tate was  appointed  under  the  act  13  Oc- 
tober 1840  (Brightly's  Purdon  849)  and  at 
the  time  he  took  possession  the  defendant 
was  in  its  apparent  possession;  it  was 
held,  that  the  appointment  would  not  be 


revoked  upon  his  affidavit  that  he  was 
merely  holding  the  property  as  the  agent 
for  a  third  person.  Edgerton  v.  Sullivan, 
2  Lack.  Jur.  126. 

51.  A  judgment  creditor  may  proceed 
by  a  writ  of  venditioni  exponas  against  a 
life  estate  without  the  appointment  of  a 
sequestrator,  but  he  is  not  bound  to  do 
so,  and  has  the  right,  if  he  so  desires,  to 
sequester  the  returns  from  the  estate. 
Oaige  v.  Reynolds,  2  Lack.  Jur,  170. 

IV.  Liability  for  charges  and  in- 
cumbrances. 

52.  Upon  the  death  of  a  life  tenant, 
the  taxes  for  the  current  year  will  be 
apportioned  between  him  and  those  en- 
titled in  remainder.  Crump^s  Estate,  13 
C.  C.  286. 

53.  Where  a  life  tenant  enjoyed  the 
income  of  real  estate  for  only  about  one- 
fifth  of  the  year;  it  was  held  to  be  in- 
equitable to  charge  her  with  the  taxes 
and  water  rents  for  the  whole  year; 
such  charges  as  between  a  widow  and 
remainder-men  will  be  apportioned.  Fest's 
Estate,  28  W.  N.  C.  416. 

54.  Where  a  remainder-man  volunta- 
rily paid  the  taxes  and  repairs  on  the 
premises  in  the  possession  of  the  life 
tenant  who  had  neglected  to  pay  them ; 
it  was  held,  upon  a  distribution  of  the 
estate  of  the  life  tenant,  that  the  re- 
mainder-man was  entitled  to  recover  for 
taxes  and  repairs  so  paid.  Shue's  Estate, 
6  York  26. 

55.  Assessments  for  municipal  bene- 
fits and  other  improvements,  manifestly 
for  the  general  good,  ought  to  be  borne 
by  the  estate  and  not  thrown  upon  the 
life  tenant  Van  Dusen's  Estate,  11  C.  C. 
201 ;  8.  c.  29  W.  N.  C.  673. 

56.  The  cost  of  the  constniction  of  a 
sewer  and  connection  therewith  is  not 
chargeable  to  a  life  tenant,  but  is  pay- 
able out  of  the  principal  of  the  estate. 
Tragbar's  Estate,  12  C.  C.  636. 

57.  Where  a  drain  connecting  a  dwell- 
ing-house with  a  sewer  for  the  first  time 
was  put  in  by  the  compulsory  order  of 
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the  bureau  of  highways;  it  was  Jidd  to 
be  a  permanent  improvement,  for  which 
the  life  tenant  was  not  liable.  Bradley's 
Estate,  14  C.  C.  672;  s.  c.  35  W.  N.  C. 
340. 

sa  It  is  the  duty  of  a  life  tenant  to 
pay  interest  on  incumbrances;  the  ex- 
ecutor cannot  be  allowed  credit  if  he  do 
so.  Qeiger's  Appeal,  1  Mona.  547;  s.  c. 
24  W.  N.  C.  264. 

59.  Where  a  widow  took  a  life  estate 
in  lieu  of  dower;  it  was  held,  that  re- 
pairs to  the  realty  which  were  ordered 
by  the  trustees  without  notice  to  the 
life  tenant,  and  which  were  in  the  nat- 
ure of  betterments,  would  be  charged 
against  the  estate  where  it  appeared 
that  the  life  tenant  was  seventy  years 
of  ag^  and  that  her  share  of  such  ex- 
pense, according  to  the  Carlisle  tables, 
would  be  minute.  OriJUh's  Estate,  12 
C.  C.  614;  8.  c.  32  W.  N.  C.  62. 

60.  Where  a  testator  bequeathed  a 
house  to  his  widow,  and  directed  his 
executor  to  devote  the  income  of  his 
farm  to  her  comfortable  support  until 
her  death,  when  it  was  to  go  to  his 
son-in-law,  and  after  her  death,  he  di- 
rected "the  balance  of  my  estate  (after 
all  charges  have  been  paid,  including 
payment  of  all  my  wife's  or  widow's 
funeral  expenses,  etc.,  as  of  mine),"  to 
be  distributed;  it  was  held,  that  such 
direction  did  not  admit  or  authorize  the 
payment  by  the  executor  for  nursing, 
attendance  and  produce  furnished  to, 
and  boarding,  the  widow,  out  of  the 
principal  of  the  estate.  KoMei's  Es- 
tate 10  Lane.  171. 

V.  Secority. 

6iL.  A  life  tenant  giving  security  under 
the  act  of  24  February  1834  (Brightly's 
Purdon  619)  is  not  a  trustee.  His  repre- 
sentatives are  not  entitled  to  expenses. 
Rieff's  Appeal,  124  P.  S.  145;  aflarming 
Rieff's  Estate,  22  W.  N.  C.  62. 

S2.  If  the  tmstees  have  active  duties 
to  perform,  it  is  an  active  trust,  and  the 
ee^!ui  que  trust  for  life  is  not  entitled  to 


the  principal  under  the  act  of  17  May 
1871  (Brightly's  Purdon  619),  even  with 
the  consent  of  the  children  entitled  in 
remainder.  Sim£8  Estate,  130  P.  S. 
451. 

63.  Upon  a  devise  of  all  the  real  and 
personal  property  to  a  wife  during  her 
natural  life,  or  so  long  as  she  remains  my 
widow,  to  be  applied  by  her  for  her  own 
proper  use  and  for  the  maintenance  and 
education  of  the  minor  children,  with 
power  in  the  executors  to  sell,  if  neces- 
sary for  that  purpose,  and  a  further  pro- 
vision that  after  death  or  remarriage  all 
the  remaining  part  be  sold  and  disposed 
of,  and  the  proceeds  divided  among  the 
children,  where  the  widow  was  one  of 
the  executors ;  it  was  held,  that  she  took 
the  right  of  possession  and  use  of  the 
personal  estate  as  widow  and  legatee  and 
not  as  executrix,  that  she  was  not  con- 
fined to  the  income,  nor  could  she  have 
been  required  to  give  security,  and  on 
her  death  the  surviving  executor  was 
chargeable  only  with  such  personal  es- 
tate as  was  then  remaining.  Heppen- 
stalPs  Estate,  144  P.  S.  259. 

64.  Where  a  testator  empowered  his 
daughters  to  sell  the  real  estate  devised 
to  them;  it  was  field,  that  he  virtually 
made  them  trustees  of  his  estate,  and 
that  distribution  should  be  made  to  them, 
subject  to  the  trusts  contained  in  the 
will,  without  requiring  security.  Oorm- 
ley's  Estate,  154  P.  S.  378. 

65.  Where  an  executor  pays  over  a 
fund  to  a  life  tenant,  who  has  not  been 
required  to  give  security,  he  is  protected 
by  the  decree  of  the  orphans'  court 
Gorrrdet/'s  Estate,  154  P.  S.  378. 

66.  Uncut  timber  descends  as  real  es- 
tate, and  if  the  guardian  of  minor  heirs 
cuts  and  sells  the  timber,  and  pays  over 
one-third  of  the  proceeds  to  the  widow, 
he  will  be  surcharged  with  the  amount 
thus  paid,  and  the  orphans'  court  has 
jurisdiction  to  compel  the  mother  either 
to  pay  back  the  money  to  the  guardian 
or  enter  security  for  the  payment  of  it  at 
her  own  death.  MvlhdU,and?s  Estate,  154 
P.  S.  491. 
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67.  Where  a  testator  gave  bis  estate  to 
trustees  to  pay  the  income  to  his  wife  for 
life,  and  further  directed  that  his  wife 
should  be  entitled  to  the  possession  with- 
out being  required  to  give  security,  and 
might  use  or  occupy  for  her  own  pur- 
poses ;  it  was  held,  that  she  was  entitled 
to  use  the  principal  when  the  income  was 
insufficient  for  her  support,  and  could 
demand  such  principal  without  giving 
security.  Martin's  E^ate,  160  P.  S.  32; 
affirming  s.  c.  2  Dist.  Rep.  232. 

6&  Where  a  father  bequeathed  to  his 
daughter  personal  estate  during  her  life- 
time, and  absolutely  should  she  leave 
issue  at  her  decease,  and  otherwise  he 
gave  and  bequeathed  one-half  of  the  un- 
expended balance  of  the  bequests  to  her, 
to  his  son  after  her  decease,  "  she  to  have 
the  sole  benefit  and  control  thereof  during 
her  lifetime,  with  full  privilege  and 
authority  to  dispose  of  tiie  remaining 
one-half  of  the  unexpended  portion  of 
the  bequests  to  her  aforesaid  in  such 
manner  as  she  may  deem  proper";  it 
was  Jield,  that  the  legatee  was  entitled  to 
the  absolute  use  of  the  fund  during  her 
lifetime  without  security.  Hughe^g  E»- 
tote,  9  Montg.  176. 

69.  A  tenant  for  life,  who  is  also  execu- 
trix, will  not  be  required  to  enter  security 
to  protect  the  interests  of  remainder-men. 
Bourguigwm'a  Estate,  28  W.  N.  C.  316. 

VI.  Rights  of  remainder-men. 

70.  A  deed  by  a  tenant  for  life  and  re- 
mainder-man in  fee,  vests  a  good  title  in 
fee  in  the  grantee.  Dorsey'a  Appeal,  2 
Cent.  691. 

71.  If  a  widow,  to  whom  is  devised, 
inter  alia,  a  Schenley  leasehold  for  life, 
irenews  it  in  her  own  name  and  bequeaths 
it  to  two  of  her  children,  the  renewal 
enures  to  the  benefit  of  herself  and  all 
her  husband's  children.  Franktfs  Estate, 
38  P.  L.  J.  190. 

72.  As  to  whether  a  remainder-man, 
who  pays  taxes  on  unseated  land  allotted 
to  a  widow  as  her  dower,  which  she 
refused  to  pay,  may  recover  the  same 


from  her,  see  BiUings  v.   BiUings,  136 
P.  S.  199. 

73.  A  contingent  remainder  can  only 
be  conveyed  by  a  devise ;  a  deed  purport- 
ing to  convey  it,  unless  executed  and 
delivered  after  the  contingency  happens, 
operates  only  as  an  estoppel  of  the  re- 
mainder-man. A  conveyance  of  the  most 
remote  of  several  contingent  remainders 
to  a  life  tenant  will  not  merge  the  life 
estate  into  a  fee  to  the  destruction  of  the 
intermediate  remainders.  Stewart  v. 
Neely,  139  P.  S.  309. 

Vn.  Principal  and  income. 

74.  Under  a  deed  of  trust  to  collect 
and  distribute  "net  income,"  rents  or 
royalties  derived  from  a  lease  of  coal  in 
unopened  mines,  are  to  be  regarded  as 
income,  and  payable  to  the  distributee  for 
life.    Bedford's  Appeal,  126  P.  S.  117. 

75.  The  oil  product  of  a  farm  leased 
for  oil  purposes  is  income.  A  life  tenant 
is  entitled  to  work  previously  opened 
mines  to  exhaustion.  Woodbum's  Estate, 
138  P.  S.  606;  s.  o.  27  W.  N.  C.  306. 

76.  Where  a  testatrix  declared  that 
coal  rent  should  be  considered  principal 
in  the  disposition  of  her  trusts;  it  was 
held,  that  such  rents  could  not  be  treated 
as  income.    Sharp^s  Estate,  6  Kulp  467. 

77.  As  between  the  widow  and  heirs, 
oil  severed  will  be  treated  as  income,  but 
oil  in  place  as  part  of  royalty.  Clever's 
Estate,  40  P.  L.  J.  368;  s.  c.  164  P.  S. 
481. 

7a  The  testator  being  the  owner  of 
stock  in  a  joint  stock  association  formed 
for  the  purpose  of  dealing  in  land,  a  divi- 
dend derived  from  the  sale  of  land,  which, 
subsequent  to  his  death,  was  discovered 
to  be  of  great  value,  belongs  to  the  tenant 
for  life  as  part  of  the  income.  Oliver's 
Estate,  136  P.  S.  43 ;  s.  c.  26  W.  N.  C. 
392 ;  affirming  s.  c.  24  Ibid.  139. 

79.  Where  the  stock  of  a  corporation 
is  bequeathed  in  trust  for  life,  with  re- 
mainder over,  and  the  corporation  after 
the  testator's  death  declares  a  stock  divi- 
dend, representing  earnings  capitalizsed  in 
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his  lifetime,  such  new  stock  will  be  held 
to  be  principal  and  not  a  part  of  the  in- 
come ;  and  this,  though  the  market  value 
of  the  original  shares  be  unaffected  by 
the  new  issue.  Smith's  Estate,  140  P.  S. 
344 ;  affirming  s.  c.  8  C.  C.  323. 

80.  The  price  realized  by  the  sale  of 
a  privilege,  incident  to  the  ownership 
of  stock,  to  subscribe  to  the  bonds  of 
another  corporation  whose  stock  is  to  be 
given  as  a  bonus  to  the  subscriber,  is  not 
income  from  the  stock,  to  which  the  privi- 
lege is  incident  Thomson's  Estate,  153 
P.  S.  332;  modifying  s.  c.  11  C.  C.  198; 
48  L.  L  147. 

8L  Where  an  unincorporated  associ- 
ation was  organized  to  buy  land  and  lay 
out  streets  and  lots  upon  it,  and  sell  the 
lots  at  such  prices  as  to  yield  profit,  and 
the  title  was  made  in  trustees,  who  ren- 
dered accounts  and  declared  dividends, 
the  original  capital  stock  remaining  un- 
impaired; it  was  held,  that  as  between 
the  life  tenant  and  remainder-man  of 
the  stock  such  dividends  were  income 
and  not  principal.  Thomson's  Estate, 
163  P.  S.  332;  modifying  s.  c.  11  C.  C. 
198;  48L.  L147. 

82.  As  between  a  tenant  for  life  of 
stocks  and  the  remainder-men,  the  only 
profits  to  which  the  former  is  entitled, 
as  owner  of  the  income,  are  such  as 
have  accrued  since  the  death  of  the 
testator;  whatever  at  that  time  was 
principal  or  assets  of  the  company,  re- 
mains principal  until  the  death  of  the 
tenant  for  life  without  reference  to  mere 
change  of  form  or  to  increase  of  value. 
Thompson's  Estate,  9  C.  C.  639. 

83.  Earnings  on  stock  in  a  building 
association  subscribed  for  by  the  testa- 
tor in  his  lifetime,  the  instalments  upon 
which  were  paid  by  his  executor  until 
maturity,  less  legal  interest  to  the  time 
of  the  death  of  the  testator  on  sums 
paid  by  him  in  his  lifetime,  were  held 
to  be  income  and  distributable  as  such. 
Elton's  Estate,  12  C.  C.  79;  s.  c.  30  W. 
N.  C.  276. 

84.  Interest  due  a  testator  is  appoi- 
tionable;    that  which  accrues    prior  to 


his  death  belongs  to  the  principal  of 
his  estate,  although  it  is  not  actually 
paid  until  after  his  death.  Patterson's 
Estate,  16  d.  C.  620. 

85.  Where  trustees  purchased  land  on 
foreclosure  and  held  the  land  and  sold 
it  at  an  advance;  it  was  hdd,  that  the 
net  profits  belonged  to  the  corpus  of 
the  estate  and  did  not  go  to  the  tenant 
for  life.    ParJi^s  Estate,  42  P.  L.  J.  307. 

ESTATE  IN  FEB. 

See  CoNSTBUCTioK :   Deed,  ViLL,  IX.: 
Devisk. 


ESTATE  TAIL. 

See  Deed:  I>evi8e,  III. 

1.  The  act  27  AprU  1866  (Brightly's 
Purdon  810),  converting  estates  tail  into 
estates  in  fee  simple,  is  not  retroactive. 
Edrchner  v.  Hoy,  161  P.  S.  383. 

2.  A  devise  of  a  farm  to  the  testator's 
son  "and  if  he  should  die  leaving  no 
lawful  heirs"  the  whole  to  descend  to 
his  brothers  and  sisters,  etc.,  gave  an 
estate  tail  to  the  devisee,  such  an  estate 
becoming  operative  prior  to  the  act  of 
27  April  1855  (Brightly's  Purdon  810), 
may  be  barred  by  deed  in  accordance 
with  the  provisions  of  the  act  of  16 
January  1799  (Brightly's  Purdon  809). 
Cochran  v.  Cochran,  127  P.  S.  486.  See 
TitzeU  V.  Cochran,  10  Atlan.  9. 

3.  Under  the  act  20  June  1883 
(Brightly's  Purdon  811),  which  pro- 
vides that  persons  claiming  under  teur 
ants  in  tail  may  bar  the  same  by  a 
conveyance  in  fee  simple;  it  was  Jield, 
that  a  will  was  such  a  conveyance. 
Martin's  Estate,  11  C.  C.  246;  s.  a  30 
W.  N.  C.  461. 
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ESTOPPEL. 

L  Who  are  bound  by  an  estoppel. 

(b)  Purchasers. 

(c)  Heirs,  devisees  and  legatees. 

(d)  Tenants. 

(c)   Married  women. 
(g)  Principal  and  agent 
(A)  Corporations  and  stockhold- 
ers, 
(t)  Landowners  in  road  cases. 
n.  By  matter  of  record. 
m.  By  deed. 

IV.  By  matter  in  pais. 

(a)  General  principles. 

(b)  What  amounts  to  an  estoppel. 

(c)  What  does  not  amount  to  an 

estoppel. 

(d)  Admissions  of  title. 

(e)  Declarations. 

(g)  Certificate  of  no  defence. 
(h)  Acquiescence. 

I.   Who  are  bound  by  an  estoppel. 

(6)  Purchasers. 

1.  Where  a  judgment  note  recites  that 
it  is  given  for  purchase  money  of  real 
estate,  the  defendant  is  estopped  from 
establishing  his  right  to  the  exemption, 
by  proof  that  part  of  it  was  given  for  an 
individual  debt.  Hawbicker'a  Estate,  6 
C.  C.  670. 

2.  If  a  vendee  permit  the  property  to 
remain  in  his  vendor's  possession,  he  is 
affected  by  any  subsequent  sale  by  his 
vendor  to  any  person  taking  possession, 
and  also  by  the  declarations  of  his  vendor 
made  while  he  held  possession.    Shannon 

V.  Minney,  130  P.  S.  280.    See  MUi&r  v. 
Browaraky,  Ibid.  372. 

3.  The  vendee  of  a  cow  being  estopped 
by  her  conduct  from  setting  up  her  title 
against  the  plaintiff,  such  estoppel  does 
not  affect  the  title  of  a  subsequent  bona 
fde  purchaser  from  her.  Shannon  v. 
mnney,  130  P.  S.  280. 

4.  Upon  the  sale  of  a  refrigerator,  it 
was  held,  that  an  agreement  between  the 
seller  and  purchaser,  that  the  refrigera- 
tor should  not  become  part  of  the  realty 


but  remain  the  personal  property  of  the 
seller,  could  not  affect  the  title  of  a  mort- 
gagee without  notice.  Upon  the  trial  of 
an  interpleader  between  the  mortgagee 
who  purchased  at  sheriff's  sale  and  the 
seller  who  subsequently  purchased  under 
his  judgment ;  it  was  held,  that  the  mort- 
gagee was  not  estopped  from  claiming  the 
refrigerator  as  realty,  because,  by  rule  of 
court,  he  was  compelled  in  his  declara- 
tion to  describe  it  as  goods  and  chattels. 
Frank  Malting  Co.  v.  York  Manufactur- 
ing Co.,  12  Lane  213. 

(e)  Heirs,  devisees  and  legatees. 

5.  In  order  to  estop  heirs  from  recover- 
ing land  sold  under  a  mortgage,  executed 
without  authority  by  their  ancestor's 
administrator,  it  must  be  shown  that 
they  knowingly  received  the  purchase 
money.  Spencer  v.  Jennings,  139  P.  S. 
198. 

6.  A  person  who  accepts  a  benefit  im- 
der  a  will  is  estopped  from  asserting  a 
claim  repugnant  to  its  provisions.  Tomp- 
kins V.  Merriman,  165  P.  S.  440 ;  affirming 
8.  c.  6  Kulp  643. 

7.  Where  a  testator  devised  three- 
fourths  of  a  tract  of  land  to  his  son,  with 
power  of  appointment  by  will  to  the  son's 
son,  or  upon  failure  of  appointment  by 
will,  to  the  son's  sous,  excluding  daughters, 
and  there  was  no  disposition  made  of  the 
remaining  one-fourth  of  the  tract  and 
there  was  no  residuary  clause  in  the  will, 
and  the  son  took  possession  of  the  whole 
tract  and  devised  it  equally  to  all  his 
children  including  his  daughters,  and 
after  his  death  his  six  children  made  a 
parol  partition  and  each  child  went  into 
possession  of  his  or  her  purpart  and  held 
it  for  more  than  twenty-one  years ;  it  was 
held,  that  the  daughters  had  acquired  a 
good  marketable  title  by  the  estoppel  of 
the  sons  and  the  statute  of  limitations, 
Spaulding  v.  Ferguson,  158  P.  S.  219. 

a  Where  one  of  the  heirs  of  the  testa- 
tor was  not  made  a  party  to  an  issue  de- 
vasavit  vel  non;  it  was  Jield,  that  the  fact 
that  he  appeared  as  a  witness  did  not  es- 
top him  from  subsequently  instituting  pro- 
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ceedings  by  appeal  from  the  register  on 
his  own  behalf  to  set  aside  the  will. 
MUler's  Estate,  159  P.  S.  662 ;  reversing 
8.  c.  40  P.  L.  J.  200.  See  Miner's  Estate, 
166  P.  S.  97. 

9.  Where  a  devisee  under  a  will  elects 
to  take  and  retain  exclusive  possession 
thereunder  of  a  specific  portion  of  the 
realty ;  he  is  estopped  from  denying  the 
exclusive  title  of  another  devisee  to 
another  portion  of  land  also  so  occupied 
by  him.  Martin's  Estate,  11  C.  C.  246; 
8.  0.  30  W.  N.  C.  461. 

10.  One  who  elects  to  accept  a  benefit 
under  a  will  is  estopped  from  setting  up 
a  claim  repugnant  to  it;  a  legatee,  who 
accepts  his  legacy,  cannot  claim  realty  as 
heir  at  law  on  the  ground  that  as  to  the 
latter  the  will  is  invalid.  Barber's  Es- 
tate, 14  C.  C.  167. 

11.  A  widow  and  heir  are  not  estopped 
from  inheriting  from  a  deceased  husband 
and  father  by  reason  of  the  fact  that  the 
widow  has  been  convicted  as  accessory 
after  the  fact  to  his  murder  and  the  son 
has  been  convicted  of  having  murdered 
his  father  for  the  purpose  of  getting  im- 
mediate possession  of  his  estate.  Car- 
penter's Estate,  170  P.  S.  203;  affirming 
8.  c.  1  Lack.  L.  N.  169. 

12.  Where  a  judgment  given  by  the 
decedent  and  his  two  sisters  and  subse- 
quently marked  to  the  use  of  his  sisters, 
was  a  first  lien  against  the  undivided 
interest  of  the  decedent  in  a  farm  which 
had  belonged  to  his  deceased  father,  and 
the  second  lien  thereon  was  a  mortgage 
executed  by  the  decedent,  his  mother, 
brother  and  two  sisters,  and  execution 
was  issued  on  the  mortgage,  but  before 
the  sale  the  parties  agreed  that  the  sum 
of  sixty-five  hundred  dollars  should  be  the 
appraised  and  ascertained  value  of  the 
farm,  and  the  farm  was  bought  at  a 
sheriffs  sale  by  an  outside  party  for  fifty 
dollars  and  conveyed  to  the  brother  and 
two  sisters  for  one  dollar ;  it  was  held,  on 
the  distribution  of  the  estate,  that  the  two 
sisters  were  estopped  by  said  agreement 
from  claiming  a  dividend  on  their  judg- 
ment out  of  the  funds  of  the  estate,  it  ap- 


pearing that  the  decedent's  share  of  the 
said  valuation  of  sixty-five  hundred  dollats 
was  sufficient  to  extinguish  their  judg- 
ment.   Drennen's  Estate,  10  Lane.  221. 

13.  Where  a  testator  devised  his  prop- 
erly to  be  held  for  a  particular  purpose 
for  more  than  six  years,  and  a  creditor, 
for  the  purpose  of  enabling  the  executor 
to  carry  out  the  provisions  of  the  will,  did 
not  press  his  claim,  but  waited  imtil  the 
final  consummation  of  the  testator's  pur- 
pose ;  it  was  held,  that  the  devisees  and 
heirs  were  estopped  from  setting  up  the 
statute  of  limitations  against  such  creditor. 
Yomufs  Estate,  2  Northam.  366. 

14.  Where  a  legatee  under  a  will  re- 
ceives the  legacy  bequeathed  to  him 
therein,  and  signs  a  release  through  mis- 
take and  without  a  full  knowledge  of 
the  contents  of  the  will,  and  such  release 
was  obtained  by  the  false  and  fraudulent 
representations  of  the  executor,  the  legatee 
will  not  be  estopped  thereby  from  peti- 
tioning the  court  for  an  issue  to  test  the 
validity  of  the  will,  ©ete**  Ettate,  3 
York  50.    See  Getz  v.  Getz,  1  York  137. 

(dt)  Tenants. 

15.  A  tenant  is  estopped  from  denying 
his  landlord's  title ;  and  this,  though  he 
claimed  title  to  the  land  and  the  execu- 
tion of  the  lease  was  procured  by  the 
landlord  by  an  assertion  of  title  in  him- 
self and  a  threat  of  eviction.  Harrisburg 
School  District  v.  Long,  10  Atlan.  769. 

16.  Upon  the  rule  that  a  tenant  is 
estopped  from  denying  his  landlord's 
title,  see  note  to  ElUoren  v.  Murtaugh,  6 
Atlan.  770. 

See  Landlobd  akd  Tenant. 

(e)   Married  women. 

17.  A  married  woman  is  not  estopped 
by  acts  or  declarations  which  would  estop 
her,  were  she  a/emc  sole.  Stivers  v.  Thicker, 
126  P.  S.  74. 

la  A  contract  of  a  married  woman  in 
relation  to  her  real  estate,  void  under  dis- 
ability of  coverture,  cannot  be  validated 
by  estoppel.  Cryan  v.  Ridelsperger,  7 
C.  C.  473. 
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19.  A  married  woman  joining  in  a  deed 
for  land  claimed  by  her  husband,  is  not 
thereby  estopped  from  asserting  a  title  in 
herself  subsequently  acquired.  Moore  v. 
Tyler,  1  Mona.  529 ;  s.  c.  17  Atlan.  216. 

20.  After  a  wife  has  joined  her  hus- 
band in  an  assignment  of  real  estate  for 
the  benefit  of  creditors,  a  sale  by  the  as- 
signee, and  a  distribution  to  creditors,  she 
is  estopped  from  asserting  a  resulting 
trust  in  herself.  Jennings  v.  Longdon, 
11  Atlan.  212. 

21.  That  a  wife  joined  with  her  hus- 
band in  a  deed  for  a  portion  of  land,  held 
in  his  name,  does  not  estop  her  from  set- 
ting up  a  resulting  trust  in  the  remainder 
as  i^ainst  her  husband's  creditors.  Hay 
V.  Martin,  14  Atlan.  333;  s.  o.  13  Cent. 
217. 

22.  A  feme  sole  trader  giving  a  certifi- 
cate of  "  no  defence  "  as  to  her  mortgage, 
is  estopped  thereby.  Hedden^a  Appeal, 
17  Atlan.  29. 

23.  Where  land  was  bought  with  the 
wife's  money,  but  the  deed  was  taken 
without  her  knowledge  in  her  husband's 
name,  and  upon  her  discovery  of  the  mis- 
take she  promptly  insisted  upon  a  con- 
veyance to  herself,  the  property  could  not 
be  sold  for  a  debt  of  the  husband  con- 
tracted during  the  time  which  the  prop- 
erty stood  in  his  name ;  but  it  seems  that 
if  she  allowed  the  title  to  remain  in  her 
husband  until  he  contracted  the  debt,  she 
wovdd  be  estopped  as  against  that  creditor 
from  denying  her  husband's  title.  Towng 
V.  Smft,  163  P.  S.  352. 

24.  Where  a  woman  married  again, 
four  years  after  being  deserted  by  her 
husband  but  under  a  reasonable  supposi- 
tion that  he  was  dead ;  it  was  hdd,  that 
she  was  not  thereby  estopped,  upon  dis- 
covering that  her  second  marriage  was 
prior  to  the  death  of  her  first  husband, 
from  electing,  as  his  widow,  to  take 
against  the  will  of  her  first  husband. 
Johnami's  Estate,  10  C.  C.  461. 

25.  Where  a  deed  was  made  by  a  mar- 
ried woman  without  the  joining  of  her 
husband,  and  a  purchase  money  mortgage 
given  by  the  grantee;  it  was  hdd,  that 


while  the  title  of  the  grantee  was  void 
under  the  deed,  yet  she  was  estopped  by 
her  mortgage  from  denying  her  title, 
and  this  estoppel  operated  as  against  her 
judgment  creditor,  who  had  obtained  a 
judgment  against  her  subsequent  in  date 
to  the  second  deed  of  conveyance  to  her, 
executed  by  the  original  grantor  and  her 
husband.  Hirsch  v.  Tillman,  13  G.  C. 
261. 

(9)   Principal  and  agent. 

26.  One  who  told  his  son  that  if  a 
petition  for  macadamizing  a  street  was 
presented,  to  sign  it,  who  was  told  by  his 
son  that  he  had  signed  it,  and  who  failed 
to  disavow  his  son's  act,  is  estopped  from 
afterwards  setting  up  his  son's  want  of 
authority  to  sign.  Brown  v.  Philadelphia, 
5  Cent  699. 

27.  The  real  owner  of  a  property  and 
business,  who  permits  another  to  hold 
himself  out  as  the  ostensible  owner,  is 
estopped  from  denying  the  authority  of 
such  agent.  McCracken  v.  Hamburger,  8 
C.  C.  167 ;  affirmed  in  s.  c.  139  P.  S.  326. 

2a  The  form  in  which  evidence  is 
given  being  adopted  upon  the  suggestion 
of  opposing  counsel,  the  latter's  client  is 
estopped  from  complaining  of  it  Bees  v. 
SchuyUcia  River  E.  S.  Railroad  Co.,  136 
P.  S.  629 ;  s.  0.  26  W.  N.  C.  500. 

29.  A  party  to  a  suit  is  not  estopped 
from  alleging  an  instruction  as  to  the 
construction  of  an  instrument,  for  error, 
by  the  fact  that  on  the  trial  his  counsel 
made  a  verbal  statement,  when  offering 
the  agreement,  that  such  was  the  proper 
construction.  Hoffman  v.  Bloomsburg  & 
SuUivan  R.  R.  Co.,  143  P.  S.  603;  s.  c. 
167  P.  S.  174. 

30.  An  agent  is  not  estopped  by  his 
acts  from  showing  the  truth  as  to  the 
condition  of  his  accoimt  with  his  princi- 
pal, where  the  position  of  the  principal 
was  in  no  way  prejudiced  by  the  agenfs 
conduct.  Stewart  v.  PameU,  147  P.  S. 
623. 

31.  Where  the  agents  of  a  fire  insur- 
ance company  refused  payment,  giving  a 
specified  reason,  this  does  not  estop  the 
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company  from  setting  up  other  reasons 
upon  the  trial  Wdsh  v.  London  Assur- 
ance Corporation,  161  P.  S.  607. 

32.  Where  land  was  appropriated  for 
an  overhead  bridge  across  a  street,  and 
the  owner's  agent  entered  into  an  agree- 
ment with  the  city  as  to  the  price,  and 
the  owner  also  owned  the  land  on  the 
opposite  side  of  the  street  by  a  different 
title ;  it  was  ?ield,  that  the  agreement  as 
to  the  price  did  not  estop  the  owner  from 
recovering  consequential  damages  for  the 
injury  done  to  his  other  land  by  the  con- 
struction of  the  bridge.  Beaver  v.  Har- 
rUbmg,  166  P.  S.  647. 

33.  The  mere  holding  of  a  judgment 
by  a  vendor  of  real  estate  against  his 
vendee,  to  secure  part  of  the  purchase 
money,  does  not  confer  an  insurable 
interest;  but  where  the  agent  of  the 
insurance  company  advised  a  holder  of 
a  policy,  when  about  selling  the  property, 
to  retain  the  policy  and  that  he  would  still 
have  an  insurable  interest;  it  was  heid, 
that  the  company  was  estopped  from  de- 
nying its  liability  in  an  action  upon  the 
policy.  Light  v.  CourUrymen^s  JHutuai  Ins. 
Co.,  169  P.  S.  310;  s.  c.  36  W.  N.  C.  464. 

(A)  Corporations  and  Stockholders. 

34.  If  a  purchaser  or  pledgee  of  reg- 
ularly issued  (but  fraudulent)  stock  ad- 
vances money  on  it  or  parts  with  anything 
of  value  for  it,  the  corporation  is  bound 
by  way  of  estoppel  to  indemnify  him  to 
the  extent  of  his  expenditure ;  but  if  he 
has  simply  taken  it  for  a  pre-existing 
debt,  he  has  no  claim  which  he  can  enforce 
against  the  corporation.  Eisterbod^s  Ap- 
peal, 127  P.  S.  601. 

35.  A  stockholder  of  a  corporation, 
though  he  may  be  estopped  from  question- 
ing the  validity  of  its  bonds  and  mort- 
gage, by  reason  of  having  accepted  and 
disposed  of  one  of  the  bonds,  is  not  thereby 
barred  of  his  right  to  object  to  the  validity 
of  the  sale  of  its  property  in  this  state 
under  foreclosure  proceedings  in  another 
state.  Pittsburgh  &  State  Line  Railroad 
Co.'s   Appeal,    4    Cent.    107;    affirming 


Rothschild   V.    Pittsburgh    &  State  Lint 
Railroad  Co.,  1  C.  C.  620. 

36.  Where  two  members  of  a  joint 
stock  company  granted  to  the  association 
the  coal  imder  certain  land,  reserving 
royalties,  and  the  grantors  assigned  the 
grant  to  the  plaintiff,  who  brought 
suit  for  the  royalties  against  the  mem- 
bers of  the  company  as  general  partners; 
it  was  held,  that  the  assignors  being 
members  of  a  company  who  contracted 
among  themselves  that  their  liability 
should  be  limited  to  the  stock  subscribed, 
they,  and  the  plaintiffs  claiming  under 
them,  were  estopped  from  alleging  that 
the  association  was  defectively  organized 
and  the  liability  general.  Egi>ert  ▼. 
Kiniberly,  146  P.  S.  96. 

37.  In  an  action  against  a  stock- 
holder to  recover  assessments  on  stock, 
made  while  he  was  a  director,  the  de- 
fendant is  estopped  from  setting  up  want 
of  notice  of  the  assessments.  Sprier 
Electric  Time  Co.  v.  Geiger,  147  P.  S. 
399. 

3a  Where  an  owner  of  stock  has,  by  a 
power  of  attorney  signed  in  blank,  con- 
ferred upon  another  all  the  indicia  of 
ownership,  he  is  estopped  from  asserting 
his  title  to  the  stock  as  against  a  third 
person  who  has,  in  good  faith,  purchased 
it  for  value  from  the  apparent  owner;  bat 
this  rule  does  not  obtain  where  there  are 
circumstances  to  put  the  purchaser  on 
inquiry.  Ryman  v.  Cterlach,  153  P.  S. 
197. 

39.  Where  the  defendant's  property 
was  destroyed  by  fire  from  the  sparks  of 
a  locomotive,  and  he  collected  from  the 
plaintiff  a  portion  of  a  fire  policy  on  the 
properly,  and  after  the  money  was  paid 
to  him  the  defendant  collected  a  large 
amount  from  the  railroad  company,  for  the 
damage  caused  by  the  fire,  and  it  appeared 
that  the  defendant  had  requested  the 
plaintiff  to  join  in  the  litigation  against 
the  railroad  company,  but  plaintiff  had 
refused  to  do  so  and  assured  the  defendant 
that  he  was  welcome  to  all  he  could  col- 
lect ;  it  was  Ae2d,  that  the  plaintiff  could 
not  recover  back  the  money  paid  on  the 
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policy.  jEtnalna.  Co.  v.  Con/er,  158  P.  S. 
598. 

40.  Where  the  property  of  a  corporar 
tion  is  in  the  hands  of  a  receiver,  it  cannot 
be  taken  in  execution  under  a  judgment 
against  an  agent  or  partner  of  a  corpora- 
tion, on  the  ground  that  the  corporation, 
by  permitting  the  agent  or  partner  to  do 
business  in  his  own  name,  was  thereby 
estopped  from  denying  that  he  was  a 
partner;  in  such  a  case,  the  judgment 
creditor  should  apply  to  the  court  which 
appointed  the  receiver  and  ask  the  dis- 
charge of  the  property  ont  of  custody,  so 
that  he  may  proceed  against  it.  Thompson 
T.  McCleary,  159  P.  S.  189. 

41.  A  failure  to  record  the  certificate 
of  incorporation  "in  the  ofi&ce  for  the 
recording  of  deeds  in  and  for  the  county 
where  the  chief  operations  are  to  be 
carried  on,"  as  required  by  the  act  29 
April  1874  (Brightly's  Purdon  408),  will 
tender  the  incorporators  personally  liable 
to  persons  who  deal  with  them  without  the 
knowledge  of  the  incorporation;  in  such 
a  case  the  mere  acceptance  of  a  note  from 
the  incorporators  in  the  corporate  name, 
after  the  party  dealing  with  them  has 
performed  his  part  of  the  contract,  will 
not  operate  by  way  of  estoppel.  Chickert 
T.  Haeke,  159  P.  S.  303. 

42.  Where  the  president  of  a  bank 
accepts  for  discount  the  promissory  notes 
of  a  corporation,  knowing  them  to  have 
been  executed  in  fraud  of  the  corporation, 
the  bank  is  estopped  from  asserting  that 
the  notes  were  issued  in  the  exercise  of  an 
apparent  authority  in  the  treasurer  to 
issue  notes.  MtUwardrCliff  Cracker  Com- 
pany's Estate,  161  P.  S.  157. 

43.  Where  some  of  the  goods  of  an  in- 
solvent debtor  were  sold  at  sheriffs  sale 
and  bought  in  by  certain  creditors,  who 
formed  a  company  to  resell  them,  and  the 
president  of  the  new  company  agreed  that 
other  goods  of  the  debtor,  pledged  to 
another  creditor,  should  be  stored  in  the 
new  company's  store  and  should  not  be 
levied  on ;  it  was  held,  in  a  sheriff's  inter- 
pleader, that  another  creditor  corporation, 
of  which  the  president  of  the  new  com- 


pany was  also  president,  could  not  levy 
upon  such  goods  so  as  to  defeat  the  rights 
of  a  creditor  to  whom  they  were  pledged. 
TVadeamen's  National  Bank  v.  Indiana 
Bicyde  Co.,  166  P.  S.  554. 

44.  The  refusal  of  a  fire  insurance  com- 
pany to  pay  the  loss  on  a  specified  ground, 
estops  it  from  asserting  other  ground  re- 
lieving it  from  liability,  of  which  it  had 
full  knowledge,  where  the  insured  has 
incurred  expense  and  brought  suit  in  the 
belief  that  the  only  objection  was  that 
stated.  McCormick  v.  Royal  Ins.  Co., 
163  P.  S.  184. 

45.  Where  the  by-laws,  application  or 
policy  of  a  mutual  life  insurance  associa- 
tion contain  no  reference  as  to  the  terms 
upon  which  a  member  might  be  rein- 
stated after  forfeiture  of  membership, 
but  in  the  assessment  notice  it  was  stated 
that  no  reinstatement  could  be  made  or 
payment  received  except  upon  condition 
that  the  assured  was  alive  and  in  good 
health,  and  plaintiff  failed  to  pay  several 
assessments  and  was  served  with  the 
usual  notice  and  he  paid  all  the  past  as- 
sessments and  furnished  proof  that  he 
was  in  good  health  and  subsequently  paid 
other  assessments,  which  were  received 
without  objection  or  condition;  it  was 
held,  that  the  action  of  the  company  es- 
topped it  from  asserting  a  forfeiture  of 
plaintiff's  membership.  Comm'th  v.  Prov- 
ident Life  Association,  163  P.  S.  374. 

46.  Where  the  question  was  whether 
a  fire  insurance  company  had  approved 
additional  insurance,  and  it  appeared 
that  the  policy  provided  for  the  written 
consent  of  the  company,  approved  at  a 
regular  meeting  of  the  board  of  direc- 
tors, and  that  the  plaintiff  told  the 
secretary  that  he  intended  to  take  out 
additional  insurance,  and  was  told  to 
meet  the  board  of  directors  and  have  it 
fixed ;  that  when  he  reached  the  office  of 
the  company  the  meeting  of  the  board 
had  adjourned,  and  only  three  of  the  six 
directors  were  present,  but  of  this  he 
had  no  knowledge ;  that  one  of  the  direc- 
tors handed  the  policy  to  the  president, 
who  said  he  knew  all  about  it,  and  di- 
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rected  the  director  to  write  the  necessary 
consent  on  the  policy  and  this  was  done, 
but  the  president  did  not  sign  it  and 
there  was  no  formal  action  by  the  direc- 
tors ;  it  was  held,  that  the  company  was 
estopped  from  denying  its  approval  of 
the  additional  insurance.  Stauffer  v. 
Penn  Mutual  Fire  Ina.  Ass'n,  164  P.  S. 
199. 

47.  Where  a  policy  of  accident  insur- 
ance provided  that  suit  must  be  brought 
within  a  year,  and  the  company  by  its 
conduct  and  promises  to  pay  misled  the 
plaintiff,  and  caused  him  to  expend  time, 
labor  and  money  in  following  up  his  claim, 
the  company  was  held  to  be  estopped 
from  setting  up  a  defence  of  failure  to 
bring  suit  within  the  year.  Harold  v. 
Peoples  Mutual  Accident  Astfn,  12  C.  C. 
454. 

48.  Where  the  charter  of  a  fire  insur- 
ance company  provided  that  the  assent 
of  the  company  to  an  assignment  of  a 
policy  must  be  endorsed  thereon ;  it  was 
luM,  that  the  company  was  not  estopped 
from  setting  up  such  a  provision  by  the 
fact  that  the  assignee  notified  the  secre- 
tary of  the  assignment  and  said, "  as  long 
as  this  policy  lays  in  the  oflce  before  it 
expires,  will  it  be  all  right  if  anything 
occurs  ?  "  to  which  the  secretary  replied, 
"yes  " ;  and  this,  although  the  company 
retained  the  deposit  made  when  the  in- 
surance was  effected,  but  the  assignee 
had  actual  knowledge  of  the  requii-ement 
and  made  no  effort  to  comply  with  it. 
JJensfer  v.  Fire  Ins.  Co.,  3  Kortham.  318. 

(i)  Landowners  in  road  cases. 

49.  A  landowner  who  lays  out  a  street 
through  his  property  and  dedicates  it  to 
public  use,  is  not  estopped  thereby  from 
recovering  damages  for  a  change  in  its 
grade  made  by  the  municipal  authorities. 
Jones  V.  Bangor,  144  P.  S.  638. 

50.  A  lot  owner  who  joins  in  a  request 
to  grade  a  street,  is  not  thereby  estopped 
from  claiming  compensation  for  an  injury 
to  his  property  done  by  the  grading ;  so, 
the  municipality  is  not  relieved  by  the 
fact  that  the  plaintiff's  purchase  of  the 


property  was  made  with. the  knowledge 
and  understanding  on  the  pai't  of  both 
vendor  and  vendee  that  the  street  would 
eventually  be  made  to  conform  to  the  new 
grade.    Jones  v.  Bangor,  144  P.  8.  638. 

51.  Where  a  landowner  petitions  to 
councils  to  pave  a  street  upon  which  his 
land  abuts,  he  is  estopped  from  subse- 
quently denying  the  power  of  councils  to 
do  the  paving.  Harrisburg  v.  Baptist, 
166  P.  S.  626. 

52.  A  petitioner  for  a  jury  of  view  to 
open  a  street,  who  alleges  that  such  open- 
ing will  greatly  benefit  a  particular  section 
of  the  city,  is  not  thereby  estopped  from 
denying  the  right  of  the  city  to  assess 
benefits  upon  the  property  lying  within 
that  section.  Walnut  Street,  10  C.  C. 
173. 

53.  A  jury  of  view  will  be  appointed 
to  assess  damages  for  opening  a  street 
even  after  the  street  has  been  in  actual 
use ;  the  owner  by  merely  permitting  the 
use  of  the  land  for  a  period  less  than  the 
period  of  limitation,  is  not  thereby  es- 
topped from  claiming  damages  for  the 
taking  of  the  land.  Musgrove  Street,  10 
C.  C.  180. 

54.  One  who  signs  a  petition  to  city 
councils  asking  for  the  passage  of  an  or- 
dinance for  the  paving  of  a  street  and 
who  permits  the  work  to  be  done  without 
objection,  is  estopped  from  denying  the 
authority  of  the  city  to  do  the  work. 
Chester  v.  Fennel,  6  Del.  61. 

n.  By  matter  of  record. 

55.  A  plaintiff  having,  upon  the  order 
of  the  court  below,  exercised  its  election 
as  to  which  of  three  judgments  it  would 
enter,  is  estopped  from  complaining  of 
the  order  on  error.  Scranton  Building 
Association  v.  Bauck,  13  Atlan.  840. 

56.  One  who  held  an  assignment  of  a 
partnership  interest  and  a  judgment  note 
for  the  same  sum,  who  entered  judgment 
on  the  note  and  sold  the  partnership 
interest  at  sherifTs  sale  and  was  awarded 
the  proceeds,  was  estopped  from  claiming 
any  interest  by  virtue  of  his  assignment; 
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and  this  though  he  gave  notice  of  it  at 
the  sale.  Van  Stavoren'a  Appeal,  12 
Atlan.  499.  See  Wethendd  v.  Shupe, 
109  P.  S.  389. 

57.  If,  in  an  answer  under  oath  to  a 
rule  to  open  a  judgment,  the  pltuntiff 
avers  that  two  of  the  defendants  are  sure- 
ties only,  he  is  estopped  on  the  trial  from 
proving  in  their  absence  that  the  other 
defendant  declared  that  he  and  one  of  the 
others  were  joint  borrowers.  Fyan  v. 
Cessna,  10  Atlan.  29. 

sa  A  garnishee  in  attachment  execu- 
tion, who  fails  to  make  full,  direct  and 
true  answers  to  the  interrogatories,  is 
estopped  from  afterwards,  in  a  collateral 
proceeding,  setting  up  a  state  of  facts 
different  from  that  disclosed  in  his  an- 
swers.   Baker's  Appeal,  3  Atlan.  766. 

59.  One  who,  in  an  action  of  eject- 
ment, sets  up  a  devise  as  a  defence,  is 
not  thereby  estopped  from  setting  up  an 
ademption  of  a  legacy  charged  on  the 
devise  by  the  will.  Spier's  Appeal,  5 
Cent  679. 

60.  The  plaintiff  in  an  attachment 
execution,  having  attempted  to  prove  a 
specific  contract  between  the  defendant 
and  garnishee,  is  estopped  from  denying 
the  validity  of  the  contract  as  fraudulent 
against  creditors.  Sayers  v.  Kent,  3  Cent. 
610;  B.C.  1  Atlan.  442. 

a.  Where  the  mortgagor,  in  a  scire 
facias  sur  mortgage,  declined  to  defend 
with  terre  tenants  against  usurious  inter- 
est, and  repudiated  of  record  any  such 
defence,  and  after  judgment  was  obtained 
against  the  terre  tenants,  voluntarily  con- 
fessed judgment  to  the  mortgagee,  and 
the  judgment  against  the  terre  tenants 
was  subsequently  reversed ;  it  was  hetd, 
that  the  mortgagor  was  estopped  from 
joining  with  the  terre  tenants  in  proceed- 
ings to  open  the  judgment  confessed  and 
from  defending  in  a  subsequent  trial 
against  the  amount  of  the  claim  alleged 
to  be  usurious.  Stayton  v.  Oraham,  139 
P.  S.  1. 

62.  The  mere  omission  by  the  mort- 
gagor, at  the  request  of  the  mortgagee,  to 
set  up  the  defence  of  usury  in  a  proceed- 


ing to  determine  whether  the  mortgage 
was  a  first  or  second  lien,  will  not  estop 
the  mortgagor  from  subsequently  setting 
up  the  defence  of  usury.  Reap  v.  Battle, 
166  P.  S.  266;  afiSrming  s.  c.  6  Kulp  423. 

63.  In  a  proceeding  to  determine  the 
damages  occasioned  by  the  construction 
of  a  railroad,  where  the  claimant  was  an 
assistant  assessor  for  the  year  in  which 
the  railroad  was  located,  and  in  said  as- 
sessment the  land  was  valued  at  five 
thousand  three  hundred  and  one  dollars, 
while  the  damages  claimed  were  twenty- 
three  thousand  dollars ;  it  was  held,  that 
while  the  assessment  was  admissible  as 
evidence  of  much  weight,  it  did  not  oper- 
ate as  an  estoppel,  and  it  was  not  error  to 
permit  the  claimant  to  testify  that  he 
took  no  part  in  the  assessment  and  that 
it  was  much  lower  than  the  real  value  of 
the  land.  Smith  v.  Pennsylvania,  S.  V. 
R.  R.  Co.,  141  P.  S.  68. 

64.  Averments  in  a  bill  in  equity,  which 
are  immaterial  to  the  relief  sought,  can- 
not operate  as  an  estoppel.  Lash  v. 
Spayd,  141  P.  S.  360. 

65.  Where  a  rule  to  strike  off  a  judg- 
ment was  made  absolute  and  the  plaintiff, 
with  leave,  afterwards  withdrew  the  note 
from  the  files  and  again  entered  judg- 
ment thereon;  it  was  held,  that  he  was 
not  thereby  estopped  from  alleging  error 
in  the  order  striking  the  original  judg- 
ment from  the  record.  VoUkenand  v. 
Drum,  143  P.  S.  526 ;  reversing  s.  c.  6 
Kulp  163. 

66.  If  the  real  owner  of  a  judgment 
have  execution  issued  and  property  sold 
thereon  as  the  property  of  the  judgment 
defendant,  he  will  be  estopped  thereafter 
from  setting  up  that  the  defendant  had 
no  title  .to  the  property  when  it  was  sold. 
Rapp  V.  Crawford,  146  P.  S.  21. 

67.  Where  the  estate  of  a  life  tenant 
is  sold  under  execution  without  notice 
and  leave  of  coart,  as  required  by  the  act 
24  January  1849  (Brightly's  Purdon  850), 
the  life  tenant  defending  in  ejectment 
against  one  holding  under  the  sheriff's 
vendee  is  not  estopped  from  alleging  the 
invalidity  of  the  sale,  by  the  fact  that 
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the  proceeds  were  applied  in  discharge  of 
the  judgment.  Henry  v.  McCleUan,  146 
P.  S.  34. 

68.  Where  a  widow,  who  is  entitled  to 
a  life  estate  in  her  husband's  land,  joins 
in  partition  proceedings  which  result  in 
a  decree  fixing  her  interest  at  one-third 
for  life,  and  no  appeal  is  taken,  she  is 
estopped  from  denying  the  validity  of  a 
payment  of  owelty,  made  under  the  decree 
by  one  of  the  heirs  to  another.  Donaghy'a 
Estate.  162  P.  S.  92. 

m.  By  deed. 

69.  One  who  claims  as  an  heir  of  his 
father,  and  puts  in  evidence  a  deed  from 
his  father  to  a  third  person,  is  not  thereby 
estopped  from  attacking  its  validity  on 
the  ground  that  it  had.  been  obtained  by 
fraud.     Parry  v.  Pairy,  130  P.  S.  94. 

70.  Devisees  of  a  life  estate  with  a 
power  of  disposition  in  the  survivor,  virith 
no  devise  over,  can  consent  to  the  exercise 
of  the  power  at  any  time,  and  all  joining 
in  the  deed,  the  survivor  would  be  es- 
topped from  asserting  a  right  contrary  to 
it.    Myers  v.  Bentz,  127  P.  S.  222. 

71.  In  an  action  of  ejectment,  where 
the  plaintiff  put  in  evidence  a  deed  from 
"M.  R.  late  M.  B.  divorced";  it  was  AcW, 
that  a  proceeding  in  equity  in  which  the 
defendant  was  a  plaintiff  and  wherein  a 
final  decree  was  entered  establishing  the 
validity  of  the  same  deed  and  the  fact 
of  the  divorce  decided,  was  properly 
admitted  in  evidence  together  with  the 
deed,  and,  further,  that  the  defendant  was 
estopped  from  alleging  that  the  deed  was 
obtained  by  fraud.  Bennethum  v.  Bowers, 
141  P.  S.  105. 

72.  Where  a  person  witnesses  a  deed, 
there  is  no  presumption  that  the  descrip- 
tion was  read  to  him,  and  such  witnessing 
will  not  estop  him  from  asserting  his 
title  to  the  land  thereby  conveyed.  WdM 
T.  Pittsburgh  &  Western  By.  Co.,  168  P.  S. 
267. 

73.  In  an  action  of  ejectment,  the 
defendant  is  not  estopped  from  setting 
up  title  under  a  will  by  which  the  land 


was  devised  to  her,  by  the  fact  that  she 
accepted  a  deed  from  the  testatrix  for  the 
same  land  some  years  after  the  will  was 
made.  Kirlqtatrick  v.  Heydrick,  161  P.  8. 
447. 

74.  Where  a  deed  reserves  a  right  of 
way  for  all  occupiers  of  lots  bounding 
upon  it,  the  grantee  who  accepts  the  deed 
is  estopped  from  denying  such  right 
Ehret  v.  Gunn,  166  P.  S.  384;  aflarming 
8.  c.  36  W.  N.  C.  291. 

75.  A  mortgagor  who  has  obtained  the 
mortgage  money,  is  estopped  from  setting 
up  that  the  officer  who  took  the  acknowl- 
edgment was  not  competent  to  take  it 
Adam  v.  Mengel,  8  Atlan.  606. 

76.  A  mortgage  voluntarily  executed 
by  a  grantee  to  a  third  party,  but  at  the 
request  of  the  grantor  to  secure  the  lat- 
ter's  debt,  is  a  valuable  consideration  in 
support  of  the  deed;  and  this,  although 
the  mortgage  is  binding  upon  the  grantor 
by  way  of  ratification  of  the  original 
deed  and  also  by  way  of  estoppel.  Doran 
V.  McConlogue,  150  P.  S.  98. 

77.  Where  a  mortgage  provides  that 
the  state  tax  shall  be  paid  by  the  mort- 
gagee, the  mortgagee  will  not  be  estopped 
upon  a  scire  faunas  from  collecting  such 
state  tax  by  the  mere  fact  that  he  has 
given  a  receipt  for  interest  to  date.  Wil- 
liams V.  Ora/ver,  162  P.  S.  671. 

7a  Where  a  receipt  was  given  for  more 
than  was  actually  received,  the  giver  was 
not  estopped  from  recovering  the  excess. 
Schroeder  v.  Waters,  15  C.  C.  661. 

79.  A  release  by  a  natural  gas  com- 
pany, of  its  right  to  damages  for  injury 
to  its  pipe  line,  by  the  removal  of  under- 
lying coal,  may  operate  as  an  estoppel 
against  a  claim  by  the  owner  of  the  coal 
for  such  dam^^es,  but  such  release  will 
be  ineffective  as  against  the  coal  owner's 
right  to  compensation  for  the  risk  of  in- 
juries to  the  mine  in  the  operation  of  the 
pipe-line.  Davis  v.  Jefferson  Gas  Co., 
147  P.  S.  130.  See  WaUace  v.  Jefferson 
Gas  Co.,  147  P.  S.  206. 
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ly.  By  matter  in  pais. 
(o)  General  principles. 

80.  One  party  is  estopped  by  declaxar 
tions  by  which  the  other  party  was  not 
misled  and  upon  which  he  did  not  rely. 
McKnight  v.  BeU,  135  P.  S.  368;  s.  c.  26 
W.  K.  C.  281. 

SL.  A  plaintiff  cannot  be  estopped  by 
his  acts  and  declarations  of  an  equivocal 
character,  when  nothing  was  done  or  suf* 
fered  by  the  defendant  on  account  of 
them.  Kline  v.  MeCandless,  139  P.  8. 
223. 

82.  A  party  cannot  set  np  an  estoppel 
where  he  has  not  been  misled  by  the  ac- 
tion of  the  other  party.  Sermnger  v. 
Boyer,  163  P.  S.  628. 

83.  A  liability  on  a  contract  which  is 
based  on  the  principles  of  estoppel,  does 
not  necessarily  imply  a  liability  to  be 
sued  in  ejectment  in  which  the  defend- 
ant's actual  possession  of  the  premises 
must  be  proved.  Lowenatein  v.  Et^cer, 
166  P.  S.  304. 

84.  Estoppel  cannot  take  place  where 
the  truth  of  the  facts  is  made  the  very 
issue  to  be  tried,  by  the  party  to  be  es- 
topped.   Pavp  V.  HtUlubush,  2  York  51. 

85.  The  subject  of  estoppel  in  pais  is 
discussed  in  a  note  to  Swayze  v.  Carter,  3 
Atlan.  709. 

(&)  What  amounts  to  an  estoppel. 

86.  A  clear  certificate  of  search  for 
registered  taxes,  furnished  a  purchaser 
by  the  receiver  of  taxes  for  the  city  of 
Philadelphia,  estops  the  city  from  collect- 
ing taxes  omitted  from  the  certificat& 
Philadelphia  v.  Andenon,  142  P.  S.  369; 
reversing  s.  c.  8  C.  C.  417.  /%tfadrfpA»a 
V.  Olanding,  8  0.  C.  367. 

87.  Upon  a  bill  against  partners  for  an 
account  and  an  answer  that  the  plaintiff's 
husband  and  not  she  was  the  partner,  a 
subsequent  agreement  that  the  husband 
shall  file  a  disclaimer  and  the  cause  shall 
proceed  as  though  no  such  defence  had 
been  made,  will  estop  the  defendants  from 
subsequently  denying  that  the  plaintiff 


j  was  the  true  party  in  interest.    Parker  v. 
BroadbeiU,  134  P.  S.  322. 

8a  If  a  juror  be  excused  with  the 
defendant's  consent  and  another  substi- 
tuted, the  defendant  is  estopped  from 
claiming  irregularity.  Comm'th  v.  Fritch, 
9  C.  C.  164. 

89.  A  water  company  taking  land 
under  its  right  of  eminent  domain,  has 
a  right  to  remove  the  timber  and  dispose 
of  the  same,  and  where  the  landowner 
appears  before  the  viewers  and  makes 
claim  for  the  bark  and  timber  standing 
on  the  land,  he  will  be  held  to  be  estopped 
from  afterwards  setting  up  a  claim  of 
title  thereto.  Degen  v.  Meadowbrodk 
Water  Co.,  3  Lack.  Jur.  233. 

90.  Where  a  depositor  had  three  ac- 
counts in  a  bank,  one  individual,  one  as 
trustee  and  one  as  a  partnership  account, 
and  he  deposited  checks  which  were 
drawn  to  his  order  individually  and  en- 
dorsed them  for  deposit  to  his  credit 
individually,  but  the  deposit  slips  ap- 
portioned the  amounts  to  the  different 
accounts  and  he  drew  on  the  various  ac- 
counts as  though  the  deposits  were  regu- 
larly made  in  each  case ;  it  was  hdd,  that 
he  was  estopped  from  afterwards  assert- 
ing that  the  bank  acted  without  authority 
in  paying  the  checks  upon  the  accounts 
other  than  his  individual  account.  Ben- 
nyaon  v.  Peopl^B  Nat.  Bank,  8  Montg. 
46. 

91.  Where  the  evidence  in  ejectmoit 
disclosed  the  fact  that  one  of  the  plain- 
tiffs induced  the  defendant  to  buy  the 
tract  of  land  to  which  he,  the  plaintiff, 
claimed  title  by  a  prior  grant,  the  court 
directed  a  compulsory  nonsuit  as  to  him 
under  the  act  31  March  1823  (Brightly's 
Purdon  712),  and  a  verdict  was  subse- 
quently rendered  for  the  other  plaintiff 
who  was  not  a  party  to  the  fraud.  Foutt 
V.  Northern  Central  Railway  Co.,  6  York 
34 ;  B.  c.  4  DeL  496.  See  Foust  v.  North- 
em  Central  By.  Co.,  6  York  35. 

92.  Where  land  was  equitably  con- 
verted by  will  and  a  plaintiff  levied, 
condemned  and  sold  a  legatee's  interest 
as  land ;  it  was  held,  upon  a  distribution 
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of  the  proceeds,  that  the  plaintiff  was  es- 
topped from  denying  that  it  was  land 
and  the  proceeds  were  awarded  to  a  prior 
lien  creditor.  Wolf  v.  Porter,  7  York 
194. 

(c)  What  does  not  amonnt  to  an  estoppel. 

93.  An  executor  who  has  put  in  his 
inventory  a  bank  account  standing  in 
decedent's  name,  is  not  estopped  from 
proving  that  the  money  was  his  own. 
Eichhom's  Estate,  7  C.  C.  433;  s.  c.  24 
W.  N.  C.  364. 

94.  An  executor  who  includes  a  judg- 
ment in  his  inventory  is  not  thereby 
estopped  from  setting  up  a  claim  to  its 
ownership.  Stewart's  Estate,  137  P.  S. 
176  ;  s.  c.  26  W.  N.  C.  653 ;  affirming  s.  o. 
1  Lack.  Jut.  226. 

95.  Presenting  a  claim  for  services  to 
an  executor  does  not  estop  the  plaintiff 
from  recovering  at  a  greater  rate  before  a 
jury.  It  is  a  question  to  be  considered 
by  the  jury.     RusseU  v.  Pratt,  7  C.  C.  662. 

96.  Kemainder-men  were  not  estopped 
from  bringing  trespass  for  cutting  timber 
against  a  purchaser  from  a  former  tenant 
by  the  curtesy,  by  reason  of  their,  after 
the  latter's  death,  having  claimed,  used 
and  conveyed  certain  other  land,  which 
their  father,  the  former  tenant  by  the 
curtesy,  had  taken  in  exchange  for  the 
first  conveyance.  FairchUd  v.  Dunbar 
Furnace  Co.,  128  P.  S.  485. 

97.  Where  the  defendant  under  a  judg- 
ment, which  was  a  lien  only  on  plaintiff's 
land  as  terre  tenant,  levied  upon  other 
property  of  the  plaintiff,  and  the  plaintiff, 
in  ignorance  of  his  rights,  claimed  the 
benefit  of  the  exemption  law,  and  goods 
to  the  value  of  three  hiindred  dollars 
were  set  apart  for  him  and  the  remainder 
were  sold  by  the  sheriff,  and  the  pliuntiff 
bid  or  induced  his  friends  to  buy-in  other 
articles  at  the  sale ;  it  was  Jield,  that  there 
was  nothing  in  plaintiff's  conduct  to  estop 
him  from  recovering  the  value  of  the 
goods  in  an  action  of  trespass  for  the 
wrongfvd  levy ;  and  it  was  further  Jield, 
that  the  measure  of  damages  as  to  such 
articles  as  were  bought  by  the  plaintiff. 


was  not  their  value  but  the  loss  he  sus- 
tained in  buying  them.  Sensinger  t. 
B(»/er,  153  P.  S.  628. 

98.  Where  a  street  waa  opened  and  the 
damages  assessed  and  paid  in  conformity 
with  the  act  14  June  1887,  and  pipes 
for  natural  gas  were  laid  in  the  street 
by  permission  of  the  city  in  1889,  and 
the  act  of  1887  was  declared  unconstitu- 
tional in  1891  (see  Whitney  v.  Pittsburgk, 
138  P.  S.  401);  it  was  held,  that  a  bill 
would  not  lie  to  restrain  the  gas  company 
from  maintaining  its  pipes  in  the  street 
It  seems,  however,  that  the  plaintiff  was 
not  estopped  by  reason  of  the  payment 
by  him  of  assessed  benefits.  King  v. 
Philadelphia  Company,  154  P.  S.  160. 

99.  One  who  purchases  a  leased  piano 
from  the  bailee  takes  no  title  to  the  same, 
and  a  failure  to  mark  the  bailor's  name 
on  the  piano  will  not  estop  him  from 
recovering.  Miller  Piano  Co.  v.  Parker, 
165  P.  S.  208. 

100.  Where  tenants  in  common  accept 
the  proceeds  of  a  tax  sale  of  the  estate  in 
common,  in  ignorance  of  the  fact  that  the 
estate  has  been  bought  by  one  of  their 
own  number,  they  will  not  be  estopped 
from  subsequently  avoiding  the  deed  to 
the  purchaser.  Tanney  v.  Tanney,  lo9 
P.  S.  277;  afiBrming  s.  c.  41  P.  L.  J.  43. 

wa.  Overseers  of  the  poor  will  be  com- 
pelled by  mandamus  to  obey  an  order  of 
relief;  that  a  pauper  received  relief  on 
the  promise  that  he  would  leave  the 
district  voluntarily,  which  he  afterwards 
refused  to  do,  will  not  estop  him  from 
maintaining  his  remedy  by  mandamus. 
Armstrong  v.  Overseers  of  Berwick,  10 
0.  0.  337. 

108.  Where  an  assignment  for  creditors 
was  made  to  a  creditor,  and  at  the  sale  of 
the  assigned  property  the  assignor  pur- 
chased ai-ticles  to  the  amount  of  $202.08, 
and  he  was  employed  by  the  assignee  to 
manage  the  estate  and  claimed  $298.24  as 
compensation  for  his  services,  and  he  pre- 
sented his  claim  to  the  assignee  and  thqr 
agreed  in  writing  that  the  assignor's  claim 
should  not  be  objected  to  by  the  assignee 
before  the  auditor,  but  that  the  assignee 
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should  retain  $202.08  in  paymeat  of  him- 
self as  assignee  and  pay  the  balance  to 
the  assignor ;  it  was  held,  that  such  agree- 
ment did  not  estop  the  assignee  from 
letaiiiiDg  the  balance  as  part  payment  of 
his  individual  claim  against  the  assignor. 
Strickhouser's  Estate,  2  York  114. 

(d)  Admissions  of  title. 

103.  Where  the  plaintiff  and  defend- 
ant had  dissolved  partnership  and  the 
defendant  had  agreed  to  convey  to  the 
plaintiff  all  the  partnership  property ;  it 
was  hdd,  in  a  bill  for  specific  performance 
as  to  certain  lands,  the  title  to  which  was 
in  the  name  of  the  firm,  that  the  defend- 
ant could  set  up  a  prior  interfering  survey 
of  which  he  was  one  of  the  owners.  He 
was  not  estopped  from  making  such  de- 
fence by  reason  that  he,  before  the  pur- 
chase by  the  firm,  had  assured  the  plain- 
tiff that  their  grantors  had  a  good  title, 
and  that  upon  a  subsequent  survey  it  was 
discovered  that  he  was  one  of  the  owners 
of  a  prior  interfering  survey,  as  to  which 
he  had  subsequently  remained  silent. 
Umpim's  Appeal,  126  P.  S.  367. 

lot  One  who  has  received  payment 
as  a  lien  creditor,  out  of  the  funds  real- 
ized by  a  sheriff's  sale  of  real  estate,  is 
estopped  from  subsequently  asserting 
that  he  was  the  equitable  owner  of  the 
premises  as  a  vendee  under  articles  of 
sale.  Onumke  v.  Harbaugh,  148  P.  S. 
278. 

105.  Where  a  person  is  shown  a  prom- 
itsoiy  note  held  by  a  bank,  and  admits 
ilia  signature  as  maker  to  be  genuine, 
although  he  knows  at  the  time  it  is  a 
forgery,  he  will  not  be  estopped  in  a  suit 
upon  the  note  from  setting  up  the  fact 
that  the  note  was  forged.  Second  Nat. 
&wi  V.  Wentzd,  151  P.  S.  142. 

lOS.  A  declaration  by  the  maker  of  a 
jtidgment  note  to  an  intended  purchaser, 
that  it  is  good  and  will  be  paid,  followed 
ly  an  offer  to  pay  the  holder  about  the 
tine  of  its  maturity,  will  operate  to  es- 
top the  maker  from  instituting  proceed- 
ings to  open  the  judgment  Humphrey  v. 
Totier,  164  P.  S.  410. 


107.  Where  a  distiller  issued  a  ware- 
house certificate  to  defendants  that  he 
held  whiskey  on  storage,  and  the  defend- 
ants sold  the  whiskey  and  endorsed  the 
certificate  to  the  order  of  the  purchaser, 
and  the  purchaser  then  sold  the  whiskey 
to  the  plaintiff  and  endorsed  the  certifi- 
cates to  him,  and  after  the  last  sale  the 
defendants  attached  the  whiskey  as  the 
property  of  their  own  vendee;  it  was 
held,  that  they  were  estopped  by  endors- 
ing the  certificates  from  objecting  to 
the  plaintiff's  title;  it  was  not  decided 
whether  such  a  certificate  is  within  the 
warehouseman's  act  24  September  1866 
(Brightly's  Purdon  165).  Bosenham  v. 
BcUjer,  154  P.  S.  544 

(e)  Declarations. 

106.  A  husband  who,  in  an  action  of 
trespass  by  his  wife,  testifies  that  the 
land  is  hers,  is  estopped  from  claiming 
damages  himself  as  owner,  in  another 
suit.  Lord  v.  MeadviUe  Water  Co.,  135 
P.  S.  122;  8.  c.  26  W.  N.  C.  110. 

109.  One  who  gives  a  notice  at  a  sher- 
iff's sale,  upon  which  creditors  appear  to 
have  acted,  is  estopped  from  subsequently 
setting  up  a  state  of  facts  inconsistent 
Mrith  such  notice,  and  to  the  injury  of 
such  creditors.  Heistand  v.  WiUiamson, 
128  P.  S.  122. 

110.  Where  a  contract  to  sell  land  is 
insufficient  imder  the  statute  of  frauds,  a 
notice  by  the  vendor  that  he  will  not  con- 
vey, and  that  he  will  consider  the  plain- 
tiff a  trespasser,  will  not  prevent  a 
recovery  by  the  vendee  of  his  expenses 
incurred  after  the  notice,  if  it  appear  that 
the  vendor  withdrew  the  notice  or  encour- 
aged the  vendee  to  believe  that  the  origi- 
nal contract  would  be  carried  out.  HoU- 
house  V.  Rynd,  156  P.  S.  43. 

111.  Where  a  plaintiff  presented  a  bill 
for  five  hundred  dollars  to  the  adminis- 
trator of  his  father-in-law,  for  boarding 
the  decedent,  and  said  that  if  the  claim 
was  settled  without  trouble  he  would  take 
the  five  hundred  dollars,  and  after  the 
refusal  of  the  administrator  to  pay  the 
bill,  he  presented  a  second  bill  for  nine 
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hundred  and  eighty-four  dollars;  it  was 
held,  that  he  was  not  concluded  by  the 
first  bill,  which,  with  the  conversations 
relating  to  it,  was  for  the  jury.  Perkins 
V.  Hasbrouck,  166  P.  S.  494. 

U2.  Where  a  person  becomes  possessed 
of  property  under  a  bill  of  sale,  and  the 
title  to  the  property  is  claimed  by  another, 
and  the  vendee  is  induced  to  part  with 
the  possession  of  the  property  at  the 
instance  of  the  claimant  in  consideration 
of  a  note  endorsed  by  him ;  it  was  held, 
that  the  latter  will  be  estopped  from  assert- 
ing a  defence  in  an  action  on  the  note, 
that  it  was  a  trick  ot  artifice  by  which 
the  vendee  was  deceived  into  parting 
with  his  property,  McClain  v.  Smith, 
168  P.  S.  49. 

113.  A  person  is  not  estopped  from 
insisting  that  a  testatrix  was  of  sound 
mind  in  August  1886  because  he  had  tes- 
tified in  a  will  contest  that  she  was  non 
compos  in  February  1886  and  for  several 
years  before.  Eichert  v.  Schaffer,  161 
P.  S.  619. 

114.  An  attaching  creditor  who  has 
given  notice  that  the  goods  would  be  sold 
subject  to  his  attachment,  is  estopped 
from  ruling  the  money  into  court  after 
the  sheriff  has  distributed  the  fimd. 
Tisch  V.  Raisck,  7  Kulp  131. 

115.  Where  an  assignor  for  creditors 
had,  before  the  assignment,  paid  off  cer- 
tain instalments  of  an  amount  charged 
against  his  real  estate,  and  his  wife 
claimed  to  be  subrogated  to  the  lien  for 
said  instalments  upon  the  allegation  that 
they  had  been  paid  with  her  money ;  it 
was  held,  that  the  evidence  not  being  suf- 
ficient to  establish  a  resulting  trust  in  her 
favor,  she  was  a  mere  volunteer  and  not 
entitled  to  subrogation;  and  it  was  fur- 
ther held,  that  she,  having  declared  to  a 
subsequent  lien  creditor  before  he  ad- 
vanced his  money  that  the  land  was 
unincumbered,  was  estopped,  upon  distri- 
bution of  the  assigned  estate,  from  assert- 
ing to  the  contrary.  Miller's  Estate,  8 
Lane.  146. 

116.  Where  a  distribution  is  made  by 
•secutors  in  good    faith  in  accordance 


with  the  agreement  of  the  widow,  she  is 
estopped  from  afterwards  contesting  such 
distribution.  Bisher's  Estate,  40  P.  L.  J. 
131. 

117.  Where  a  decedent  was  surety  oa 
a  note,  it  was  held,  that  his  estate  was 
not  discharged  and  the  holder  of  the  note 
was  not  estopped  from  asserting  his  claim 
against  the  surety's  estate  by  reason  of 
the  fact  that  when  he  was  paid  another 
claim,  he  stated  that  that  was  all  the 
claim  he  held  against  the  estate,  there 
not  having  been  a  settlement  of  the  es- 
tate upon  the  faith  of  such  statement 
Strominger's  Estate,  6  York  140. 

lia  Where  a  married  woman  obtained 
insurance  upon  a  stock  of  goods  and  the 
policy  did  not  state  her  sex  or  her  Chris- 
tian name,  her  agent  representing  "  Mr. 
F."  as  a  successful  business  man  and  the 
company  believed  that  it  was  insuring  the 
property  of  a  man  of  business;  it  was 
held,  that  there  was  such  fraud  as  would 
justify  the  company  in  disa£Brming  the 
contract  even  after  a  loss  where  the  fraud 
was  not  discovered  until  after  the  fire; 
it  was  further  held,  that  the  company  was 
not  estopped  from  setting  up  the  defence 
by  the  fact  that,  pending  negotiations,  the 
wife  made  out  proofs  of  loss  and  sent 
them-  to  the  central  office  and  received  a 
reply  addressed  "  B.  F.,  Madam  "  and  call- 
ing her  attention  to  a  defect  in  the  proof 
but  not  admitting  liability;  such  reply 
did  not  justify  the  court  in  submitting 
the  question  of  waiver  to  the  jury. 
Freedman  v.  Fhv  Association,  168  P.  S. 
249;  8.  c.  36  W.  N.  C.  363. 

(.if)  Certificate  of  no-defence. 

119.  A  feme  sole  trader  giving  a  cer- 
tificate of  "  no  defence  "  as  to  her  mort- 
gage, is  estopped  thereby.  Hedde»'s 
Appeal,  ITAtlan.  29. 

laa  Where  a  purchase  money  mort- 
gage is  made  by  two  persons  and  an 
assignee  of  the  mortgage  before  taking  it 
inquires  of  one  of  the  mortgagors  and  is 
assured  that  the  mortgage  is  all  right, 
such  mortgagor  is  afterwards  estopped 
from  denying  the  validly  of  the  mort- 
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gage,  bat  such  estoppel  does  not  operate 
as  against  the  other  mortgagor.  Work  Y. 
Darby,  13  C.  C.  269. 

W  Acquiescence. 

121.  A  secured  creditor  who  advises  a 
general  assignment  and  stands  by  and 
suffers  a  settlement  at  fifty  cents  on  the 
dollar,  is  estopped  from  asserting  the  bal- 
ance of  his  claim  against  the  assignee. 
Cran'g  Appeal,  9  Atlan.  282.  See  Bobb 
V.  Van  Ham,  160  P.  S.  608. 

122.  Giving  a  note  with  full  knowledge 
that  the  goods  are  of  less  value  than 
represented,  estops  the  maker  from  set- 
ting up  a  failure  of  consideration.  Cfra- 
ham  V.  HuU,  8  C.  C.  202. 

123.  A  non-releasing  creditor,  who  par- 
ticipates in  a  transaction  with  his  debtor 
and  other  releasing  creditors,  by  which  a 
chose  in  action  is  transferred  by  the 
debtor  to  the  latter,  is  estopped  from  sub- 
sequently attaching  the  said  chose  in 
action  in  the  hands  of  the  person  owing 
the  same.    Boyd  v.  Smith,  128  P.  S.  206. 

124.  A  plaintiff  who  does  not  object  to 
the  entertainment  at  dinner  of  arbitrators 
by  the  defendant,  is  estopped  from  mov- 
ing to  set  aside  the  award  on  that  account. 
Bean  v.  Hunaberger,  7  Montg.  17. 

125.  Where  an  agreement  of  composi- 
tion was  to  be  void  if  not  signed  by  all 
the  creditors,  and  the  debtor's  property 
was  placed  in  the  hands  of  a  trustee  for 
sale  and  distribution,  a  creditor  was  not 
estopped  from  treating  the  agreement  as 
void  for  n<Mi-compliance  of  the  condition, 
by  reason  of  his  neglect  to  give  such 
notice  at  the  sale.  Artman  r.  Trvby,  130 
P.  8.  619, 

126.  To  establish  title  by  eetoppd  in 
pais,  encouragement  in  improveuents  is 
only  necessary  where  the  party  is  ignor- 
ant ;  bat  knowledge  creates  doty  to  speak, 
aiul  where  that  exists,  silence  <x  aoquiet- 
cence  is  enough  to  estop.  Logan  v.  Gard- 
ner, 136  P.  S.  688 ;  s.  c.  26  W.  N.  C.  497. 
See  Logan  v.  Gardner,  142  P.  8.  442. 

127.  It  is  beyond  the  scope  and  power 
of  the  cashier  of  a  private  bank  (himself 
a  partner)  to  enter  credits  upon  the  bank- 


book of  a  depositor  without  any  check, 
bill  or  note  being  presented  for  discount ; 
but  if  he  enter  the  credits  on  the  books 
of  the  bank,  and  the  depositor  be  pet^ 
mitted  to  draw  the  money,  the  bank  is 
estopped  from  setting  up  the  want  of 
authority  in  their  cashier;  otherwise  as 
to  credits  not  entered  on  the  books  of  the 
bank  though  duly  entered  on  the  deposi- 
tor's pass-book.  WUliatM  v.  Dorrier,  136 
P.  8.  445. 

12a  One  who  shares  in  the  distribu- 
tion of  the  assets  of  an  estate,  is  estopped 
from  subsequently  claiming  that  certain 
of  the  assets  were  her  personal  property. 
Patterson  v.  Dushane,  137  P.  S.  23;  s.  o. 
27  W.  N.  C.  41. 

129.  Where  the  agent  of  a  railroad 
company  procured  the  grant  of  a  right  of 
way  and  knew  at  the  time  that  another 
than  the  grantor  was  the  real  owner ;  it 
was  held,  that  such  real  owner  was  not 
estopped  from  asserting  his  title,  though, 
by  words  or  silence,  he  may  have  en- 
couraged the  execution  of  the  grant  and 
allowed  the  company  to  construct  and 
operate  its  road  for  years  without  objec- 
tion. Richards  v.  Buffalo,  N.  T.  &  P. 
B.  B.  Co.,  137  P.  8.  624. 

130.  In  replevin  for  timber  alleged  to 
have  been  sold  conditionally  to  defend- 
ant's assignor  for  creditors,  it  was  held, 
that  the  fact  that  plaintiff  was  present  at 
a  creditors'  meeting  and  did  not  then 
assert  his  title,  did  not  amount  to  an 
estoppel.  CottiMS  v.  Homton,  138  P.  S. 
481. 

131.  Where  a  fire  policy  gave  the  o«n- 
pany  the  right  to  elect  within,  thirty  days 
after  tibe  eompletioo  of  th«  proofs  of  loss, 
whe&er  to  reboild  or  pay  the  loss,  and 
the  proofs  were  returned  for  correction 
to  the  assured  who,  after  some  delay,  made 
the  comeolaon  asked  for,  without  objec- 
tion; it  wa«  held,  that  he  was  estopped 
from  saying  that  they  were  eompleite  as 
originally  supplied.  K^y  v.  Sun  Fire 
Office,  141  P.  6. 10. 

132.  Wh«re  a  bailee's  pwsenal  property 
was  seized  as  the  property  of  the  bailee 
at  the  suit  of  the  latter's  creditors  and 
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sold  to  iimocent  purchasers  ;  it  was  Tield, 
that  the  bailors,  who  gave  no  notice  of 
their  claim  until  nearly  two  years  after 
the  sale,  might  be  estopped  from  asserting 
their  title.  Cfreenhoe  v.  CoUege,  144  P.  S. 
131. 

133.  Where  an  oil  and  gas  lease  was 
made  for  the  term  of  one  year  and  as  long 
as  oil  or  gas  was  found  in  paying  quanti- 
ties, and  the  lessee  drilled  a  well  during 
the  year,  but  failed  to  develop  in  paying 
quantities ;  it  was  held,  in  trespass  against 
the  lessee  for  entering  to  prosecute  further 
drilling  after  the  year  had  expired,  that 
if  the  lessor,  before  the  alleged  trespass, 
encouraged  and  allowed  the  expenditure 
of  money  and  labor  in  operations  on  the 
lease  on  the  basis  of  its  continiiance,  he 
was  estopped  from  asserting  that  the 
lease  was  then  at  an  end.  Riddle  t. 
Mellon,  147  P.  S.  30. 

134.  Where  a  creditor  assists  in  the 
organization  of  a  joint-stock  company  by 
his  debtors  and  others,  and  subsequently, 
as  arranged  beforehand,  receives  the 
bonds  of  the  company  in  payment  of 
the  indebtedness,  he  is  estopped  from 
alleging  a  defective  orgsmization  so  as 
to  hold  the  members  liable  as  general 
partners.  AUegheney  Nat.  Bank  v.  Bailey, 
147  P.  S.  111. 

135.  Silence  is  equivalant  to  acqui- 
escence, only  when  there  is  a  duty  to 
speak.    Edch'8  Estate,  148  P.  S.  169. 

136.  Where  buildings  are  erected  upon 
a  public  street,  the  persons  erecting  them 
must  be  conclusively  presumed  to  know 
that  they  are  wrong-doers,  and  in  such 
a  case  nothing  short  of  acts  of  encourage- 
ment will  estop  an  adjoining  owner  from 
complaining  of  the  erection.  Pennsylvania 
Schuylkill  Valley  R.  R.  Co.  v.  Reading 
Paper  Mills,  149  P.  S.  18. 

137.  Where  a  vendor  of  land  brought 
an  equitable  ejectment  which  resulted  in 
a  conditional  verdict  which  was  complied 
with  by  the  defendant  and  a  deed  made 
to  him ;  it  was  held,  that  the  acceptance 
by  the  parties  of  the  verdict  and  deed 
was  a  final  settlement  between  them,  and 
that  thereafter  all  the  vendee's  rights  and 


privileges,  under  the  original  article  of 
agreement,  ceased.  Bascon  v.  Cannon, 
158  P.  S.  225. 

13a  Where  a  person  who  has  a  claim 
to  land,  sees  another  enter  into  possession 
under  the  belief  that  he  was  taking  a 
clear  title,  and  sees  him  expend  a  large 
sum  of  money  in  improvements  and  gives 
no  notice  of  his  claim,  he,  and  those 
claiming  under  him,  are  estopped  from 
setting  up  his  title  as  against  such  other 
person.  WaM  v.  Pitt^mrgh  &  Wester* 
Ry.  Co.,  168  P.  S.  257. 

139.  Parties  who  appear  and  contest 
upon  an  application  for  the  incorporation 
of  a  borough,  are  estopped  from  subse- 
quently objecting  to  the  form  of  published 
notice  of  intention  to  apply  for  incorpora- 
tion.    Taylor  Borough,  160  P.  S.  475. 

140.  Where  a  wife's  will  was  read  to 
her  husband  and  she  left  everything  to 
her  children,  and  she  gave  him  a  check 
for  two  hundred  and  fifty  dollars,  whioh 
he  accepted,  and  expressed  himself  satis- 
fied with  the  will  in  his  wife's  presence 
before  she  executed  it ;  it  was  held,  that 
he  was  estopped  from  claiming  against 
the  will.  Omnond^s  Estate,  161  P.  8. 
643. 

141.  Where  the  plaintiff  and  his  father 
were  tenants  in  common  of  one  farm  and 
the  plaintiff  held  title  to  an  adjoining 
farm,  and  the  father,  being  ill,  proposed 
to  make  a  will  by  which  the  plaintiff 
should  retain  the  second  farm  and  release 
the  first  farm  to  his  sister,  and  the  plain- 
tiff acqvuesced  in  this  arrangement  and 
persuaded  his  father  that  a  will  was  not 
necessary,  and  the  father  died  without 
leaving  a  will  and  the  plaintiff's  sisters 
remained  in  possession  of  the  first  farm 
and  made  valuable  improvements ;  it  was 
held,  that  the  plaintiff  was  estopped  from 
asserting  any  title  to  the  land  in  the  pos- 
session of  his  sisters.  Lewis  v.  Baker, 
162  P.  S.  510. 

142.  Where  it  was  sought  to  surcharge 
an  administrator  with  a  debt  alleged  to 
be  due  by  the  decedent's  son  to  his  father, 
which  the  accoimtant  had  f  ^led  to  collect, 
and  it  appeared  that  tixe  only  evidence  of 
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the  debt  was  contained  in  a  ledger  of  the 
decedent  which  was  not  a  book  of  original 
entry,  and  the  son  disputed  the  debt  and 
was  silent  while  the  question  of  his  in- 
debtedness to  the  estate  was  discussed ; 
it  was  field  to  be  error  to  surcharge  the 
accountant  with  the  amount  of  the  alleged 
debt,  and  it>  was  fvirther  held,  that  the 
presence  and  silence  of  the  son  at  the 
audit  did  not  justify  the  court  in  setting 
off  the  alleged  debt  against  his  share  of 
his  father's  estate.  Huston's  Estate,  167 
P.  S.  217. 

143.  Where  a  defendant  was  improp- 
erly convicted  of  peddling,  before  a  jaa- 
tice  who  refused  to  take  bail,  and  the 
defendant  then  paid  the  fine  under  pro- 
test and  in  order  to  save  himself  from 
going  to  jail ;  it  was  ?ield,  that  such  pay- 
ment was  under  duress  and  did  not  estop 
the  defendant  from  contesting  the  pro- 
ceedings on  certiorari.  Comm'th  v.  Horn, 
12  C.  C.  284. 


ESTREPEMENT. 

See  Waste. 

EVICTION. 

See  Laitolord  asd  Tenaxt. 


EYIDENCE. 

See  Appeal  akd  Ebbob:  GsiMmAX 
Law,  XVII.,  XXVI. :  Deceit  :  Eject- 
ment: Equity,  XII.,  XX.,  XXXI. : 
Husband  and  Wife,  XI. :  Libel: 
Mechanics'  Liens  :  Obphans'  Coubt  : 
Pbomissobt  Notes  :  Bepletin  :  Tres- 
pass :  WiLM,  VI. 

I.  General  principles. 
II.  Of  what  the  courts  will  take  judi- 
cial notice. 
rV.  Foreign  laws. 
V.  Eecords. 

X.   Certificates  of  public  officers. 
Xn.  Maps,  surreys  and  photographs. 
XIIL  Deeds. 


XV.  Proof  of  written  instruments. 
XVII.   Handwiiting. 
XVIII.  Proof  of  lost  instruments. 
XXII.  Accounts  and  inventories. 

XXIII.  Book  entries. 

XXIV.  Letters. 
XXV.   Receipts. 

XXVI.  Depositions. 
XXVII.  Affidavits. 
XXVIII.  Admissions  in  pleading. 
XXTX.  Admissions,  declarations  and 
confessions, 
(a)  Proof  of  declarations. 

(5)  Declarations  in  absence 

of  other  party. 

(c)  Declarations  against  in- 

terest. 

(d)  Declarations   in   &vor 

of  declarant. 

(e)  Declarations    of    dece- 

dents. 

(g)  Of  administrators. 

(h)  Of   persons    having    a 
joint  interest. 

(i)  Of  agents  and  attorneys. 
(k)   Of  grantors  and  assign- 
ors. 

(T)  Of  grantees. 

(m)  Of  mortgagees. 

(n)  Of  trustees  and  cestui 
que  trusts. 

(o)  Of  lessors. 

(jP)  Of  judgment  debtors. 

(g)  Of  strangers. 

(r)  Of  witnesses. 

(«)  Of  husband  and  wife. 

(t)  Confessions  in  criminal 
ckses. 
XXX.   Hearsay. 

(a)   Admissibility  of  hear- 
say evidence. 

(6)  Evidence    given   on  a 

former  trial. 

(c)  Dying  declarations. 

(d)  Pedigree  —  legitimacy. 

(e)  Boundary. 
XXXI.  Character. 

XXXII.  Parol  evidence  to  affect  writ- 
ten instruments, 
(a)  Sufficiency  of  the  evi- 
dence. 
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{b)  Previous  agreements. 

(c)  Contempoianeous 

agreements. 

(d)  Subsequent      parol 

agreements, 
(c)   Inducement. 
(g)   Intent. 

{h)  Limitation  of  responsi- 
bility, 
(t)  Explanations. 
(k)  Practice. 
XXXTIT.  Burden  of  proof. 
XXXIV.  Circumstantial  evidence. 
XXXV.  Besgeatce. 
XXXVI.  Practice. 

(a)  Duty  to  produce  the 

best  evidence. 

(b)  Admission  of  second- 

ary evidence. 

(c)  Offer  and  order  of  evi- 

dence. 

(d)  Objections  to  evidence, 
(c)    Withdrawal    of    evi- 
dence. 

(ff)    Striking  out  evidence. 
XXXVII.  Competency  of  witnesses. 
XXXVIII.  What  interest  disqualifies  a 
witness. 
XL.  Agents. 
XLI.  Legatees  and  heirs. 
XLII.   Husband  and  wife. 
XLIII.   Drawers  and  indorsers. 
XLIV.  Lunacy  of  party. 
XLV.   Death  of  party. 

(a)   When  death    disquali- 
fies. 
(6)   When  it  does  not  dis- 
qualify. 

(c)  Suits    by  and   against 

executors     and    ad- 
ministrators. 

(d)  Matters  between  surviv- 

ing party  and  living 
third  party. 

(e)  Facts     subsequent     to 

death. 
(g)  Partnership  suits. 
XLVL  Calling  opposite  party. 
XLVIL   When  a  witness  is   excused 
from  testifying. 
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XLVin.  How  a  witness  may  be  ren- 
dered competent 
yT.TX-   Testimony  of  experts. 

L.   Examination  of  witnesses. 

(a)  Leading  questions. 

(b)  Matters  of  opinion. 

(c)  Befreshing  the    mem- 

ory of  a  witness. 

(d)  Contradicting  own  wit- 

ness. 

(e)  Cross-examination. 
(g)  Be-examination. 

LL  Credibility  of  witnesses, 
(a)   General  principles. 
(6)  How  a  witness  may  be 

discredited, 
(c)  How  a  witness  may  be 
sustained. 
LII.  Sufficiency  of  evidence. 

I.  General  principles. 

1.  An  allegation  of  fraud  offers  a  wide 
door  to  the  admission  of  evidence.  J)e 
Wdf  V.  McNabb,  1  Atlan.  440;  Pfeay. 
McCoMin,  Ibid.  654. 

2.  Where  pertinent  evidence  is  within 
the  control  of  a  party  whose  interest  it 
would  be  to  produce  it,  and  without  satis- 
factory explanation  he  fails  to  produce  it, 
the  jury  may  draw  an  inference  that  the 
evidence  would  be  unfavorable  to  him. 
Hail  V.  Vatid&iTpodl,  166  P.  S.  162. 

n.  Of  what  the  courts  will  take 
judicial  notice. 

8.  The  court  will  take  judicial  notice 
of  the  days  of  the  week.  An  almanac, 
though  not  offered  in  evidence,  may  be 
used  by  counsel  to  show  that  a  certain 
day  of  the  month  came  on  Sunday.  WUr 
son  V.  Van  Leer,  127  P.  S.  371. 

4.  Upon  certiorari  to  a  justice's  judg- 
ment for  a  penalty,  the  court  will  take 
judicial  notice  of  the  divisions  of  the 
cotmty  into  boroughs  and  townships. 
Stroudaburg  Borough  v.  Brwim,  11  C.  C. 
272. 

5.  Where  the  court  has  knowledge  that 
a  town  elects  municipal  of&cers  and  acts  as 
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a  de  facto  corporation,  it  will  take  judicial 
notice  of  the  fact  that  it  is  a  municipal 
corporation.  Monongahda  City  v.  MonoTv- 
gahda  Electric  Light  Co.,  12  C.  C.  629. 

6.  The  public  seal  of  a  state  is  recog- 
nized by  tiie  law  of  nations  and  is  pre- 
sumed to  be  known  by  all  courts  of  all 
other  states  by  whom  the  law  of  nations 
is  recognized.    Movl'a  Estate,  1  York,  186. 

7.  The  courts  will  not  take  judicial 
notice  of  a  city  ordinance ;  an  ordinance 
must  be  pleaded  like  any  other  matter  of 
fact,  and  its  terms  specifically  set  out ;  a 
mere  reference  to  it  in  pleading  is  in- 
sufficient to  bring  it  before  the  court. 
Comm'th  v.  Chittenden,  13  C.  C.  362. 

IV.   Fore^  laws. 

a  The  invalidity  of  a  marriage  of  a 
minor  in  Ohio  may  be  shown  by  its  stat- 
utes and  laws.  Eaaley  v.  Comm'th,  11 
Atlan.  221. 

9.  In  an  action  by  a  wife  for  trespass 
as  to  her  personal  property  in  this  state, 
where  she  is  a  non-resident,  the  laws  of 
her  state  affecting  the  question  of  her 
ownership  and  her  right  to  sue  for  tres- 
pass in  her  own  name  will  be  assumed  to 
be  the  same  as  our  own,  unless  shown  by 
competent  evidence  to  be  different.  Bol- 
linger V.  Gallagher,  144  P.  S.  206. 

10.  The  construction  of  a  statute  of 
another  state  by  the  courts  of  that  state, 
may  be  shown  either  by  one  familiar 
with,  or  by  the  published  reports  of,  the 
decisions  made  by  such  court,  or  both 
methods  may  be  used  in  the  same  case. 
Bottingvr  v.  GaUagher,  163  P.  S.  246.  See 
8.  0. 170  P.  S.  84. 

11.  The  laws  of  another  state  must  be 
proven  as  any  other  fact,  and  may  be 
shown  by  a  printed  volume  of  its  stat- 
utes ;  when  this  is  not  done,  the  presump- 
tion is  that  the  laws  of  such  other  state 
are  the  same  as  the  laws  of  this  state. 
Ooerteert  of  Brainirim  v.  Overseers  of 
Wtndham,  10  C.  C.  260. 

12.  Foreign  laws  cannot  be  proved  by 
an  ex  parte  certificate  of  counsel  learned 
in  the  law  of  the  foreign  country,  but  not 
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made  under  of&cial  authority.     Coleman's 
Estate,  13  G.  G.  81. 

13.  In  a  proceeding  in  this  state,  for- 
eign law  is  a  question  of  fact,  and  may 
be  assumed  to  be  as  set  forth  in  an  answer 
to  a  petition.    Harlan's  Estate,  16  C.  C.  61. 

14.  An  action  may  be  brought  on  a 
judgment  of  another  state  notwithstand- 
ing an  appeal  has  been  taken  from  such 
judgment  in  such  state ;  such  appeal  can 
only  be  a  supersedeas  to  an  execution; 
whether  it  is  a  supersedeas  to  an  execu- 
tion in  this  state  depends  upon  the  law 
of  the  state  in  which  the  original  judg- 
ment was  entered,  which  may  be  proved 
by  a  printed  copy  of  the  statutes.  Wood 
Harvester  Co.  v.  Berry  Mower  &  Beaper 
Co.,  6  Del.  101. 

15.  The  great  seal  of  the  Cherokee 
Nation,  attached  to  a  paper  purporting  to 
be  a  copy  of  a  law  of  said  nation,  is  in 
itself  a  suf&cient  authentication  of  such  a 
paper  to  make  it  admissible  in  evidence ; 
and  this,  notwithstanding  the  absence  of 
evidence  of  the  authority  of  the  certify- 
ing officer.    MouPs  Estate,  1  York  186. 

See  CosFLicT  of  Laws. 
JuDOHBNT,  VI.  (g). 

V.  Records. 

16.  The  record  of  the  conviction  of  a 
third  person  of  adultery  with  the  plain- 
tiff in  an  ejectment,  is  not  evidence  against 
her,  she  not  being  a  party  to  the  criminal 
proceedings.  McKendry  v.  McKendry, 
131  P.  S.  24. 

17.  The  exemplification  of  a  record 
under  the  act  of  congress  of  26  May  1790 
is  not  admissible,  where  the  judge's  cer- 
tificate fails  to  set  forth  that  the  attesta- 
tion of  the  clerk  is  in  due  form.  Dim- 
mick  V.  Leath,  6  Kulp  266. 

la  An  exemplification  certifying 
"  that  among  the  records  in  the  office  of 
the  clerk  of  the  orphans'  court  it  is  thus 
contained,"  is  not  admissible  in  evidence. 
Lamed  v.  Sharpe,  6  Montg.  31. 

19.  In  a  suit  by  a  distributee  of  a  dece- 
dent's estate  against  one  who  has  received 
the  plaintiff's  share  from  the  executor, 
'6 
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upon  papers  fraudulently  obtained  from 
the  plaintiff,  the  orphans'  court  record 
showing  the  dismissal  of  the  plaintiff's 
exceptions  to  the  credit  taken  by  the 
executor,  is  inadmissible  in  evidence,  it 
appearing  that  the  money  was  paid  in 
good  faith  and  without  notice  of  the 
fraud.  Brooks  v.  First  Presbyterian  Churdi, 
135  P.  S.  137. 

20.  The  records  and  proceedings  for 
specific  performance  under  and  by  virtue 
of  which  defendant  acquired  title  are 
admissible  in  evidence  in  ejectment,  and 
parol  evidence  is  not  admissible  to  con- 
tradict the  record  in  order  to  show  that 
one  of  the  plaintiffs  had  no  guardian. 
Cochran  v.  Sanderson,  161  P.  S.  691. 

21.  The  record  of  a  trial  is  inadmis- 
sible in  evidence  where  the  stenogra- 
pher's notes  do  not  appear  and  the  only 
evidence  of  their  loss  is  the  testimony  of 
the  stenographer's  successor,  that  she 
could  not  find  the  notes,  without  stating 
that  she  had  made  search  for  them  any- 
where. Susquehanna  Mutual  Fire  Ins. 
Co.  V.  Mardorf,  152  P.  S.  22. 

22.  It  is  not  necessary  that  the  acts  of 
a  municipal  corporation  must  be  proved 
by  its  records  or  some  written  document. 
Bohan  v.  Avoca  Borough,  154  P.  S.  404. 

23.  Assessment  books  and  tax  receipts 
cannot  prove  title  in  ejectment,  but  they 
are  some  evidence  of  claim  and  are  more 
or  less  efficient  as  a  basis  of  inference. 
Irudn  V.  Paichen,  164  P.  S.  61. 

24.  Where  a  jury  in  the  common  pleas 
decided  in  an  issue  de/oaaavit  vd  non  that 
the  paper  was  not  intended  aa  a  will,  and 
the  judgment  on  the  verdict  was  sus- 
tained by  the  supreme  court,  as  there  was 
no  question  raised  upon  which  they  could 
reverse  it,  the  court  being  of  the  opinion, 
however,  that  the  paper  was  testamentary, 
but  no  return  was  made  to  the  orphans' 
court  from  the  common  pleas  and  no  final 
decree  was  made  by  the  orphans'  court 
vacating  the  probate,  and  subsequently 
the  contestants  brought  an  action  of 
ejectment  against  the  proponent ;  it  was 
held,  that  the  court  below  improperly 
admitted  in  evidence  the  record  of  the 


common  pleas,  but  as  the  view  of  the 
supreme  court  on  the  whole  case  woold 
prevent  the  orphans'  court  from  ever 
making  a  decree  vacating  the  probate, 
the  supreme  court,  in  reversing  the  judg- 
ment for  plaintiffs,  refused  a  new  ventre. 
Tozer  v.  Jackson,  164  P.  S.  373.  See 
Jackson  v.  Tozer,  164  P.  S.  223. 

25.  The  authenticated  records  of  a  lu- 
nacy proceeding  in  a  foreign  state  will  be 
received  as  proof  of  lunacy  in  this  state. 
In  re  Idnton,  29  W.  N.  C.  660. 

26.  In  an  action  of  slander,  the  town- 
ship assessment  books  are  not  evidence  of 
the  defendant's  circumstances.  Mteftefi 
V.  Hendrix,  3  York  6. 

X.  Certificates  of  public  officeis. 

27.  A  certificate  of  the  registrar-gen- 
eral of  Scotland  must  have  some  evidence 
to  show  by  what  authority  it  was  given; 
it  does  not  prove  itself.  Simpson's  Estate, 
4  Del.  129 ;  8.  c.  1  Lack.  Jur.  193. 

2a  The  certificate  of  a  justice  that  an 
oath  was  duly  administered,  though  not 
conclusive,  is  not  to  be  overturned  except 
upon  clear  proof  to  the  contrary.  G'Da^t 
Contest,  6  Kulp  491. 

29.  Where  proof  of  an  assignment  f(a 
creditors  in  a  foreign  state  consisted  of  a 
certified  copy  of  the  act  and  warrant  of 
confirmation  of  the  trustee  of  the  seques- 
tered estate  showing  that  the  trustee  had 
power  to  recover  the  effects  of  the  estate, 
and  the  certificate  of  the  consul  that  the 
act  and  warrant  was  evidence  of  the  title 
of  the  trustee  to  the  property  wherever 
situate,  and  such  proof  was  admitted  bj 
agreement  of  counsel,  it  was  not  error  to 
refuse  to  strike  it  out  Long  v.  Girdaood, 
160  P.  S.  413 ;  aflarming  s.  c.  28  W.  N.  C. 
299. 

30.  In  an  action  for  personal  injuries 
alleged  to  have  been  caused  by  the  failure 
of  defendant  to  provide  a  proper  fire 
escape,  a  certificate  issued  by  the  board 
of  fire  escapes  after  the  fire  is  not  admis- 
sible in  evidence.  Sewell  v.  Moore,  166 
P.  S.  570. 
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Zn.  Maps,    stinreys    and    photo- 
graphs. 

31.  Upon  the  question  of  public  riser 
of  a  borough  street,  a  map  not  proven  by 
the  surveyor  who  made  it,  nor  accom- 
panied by  the  original  draft,  was  held 
to  be  improperly  admitted  in  evidence. 
Comm'ih  v.  Stoitzer,  134  P.  S.  383 ;  s.  o.  26 
W.N.C.  46. 

33.  Where  a  civil  engineer  who  has 
made  a  map  for  the  plaintiff,  which  is 
offered  in  evidence,  testifies  in  chief  to 
its  correctness,  and  to  the  location  of  cer- 
tain objects  marked  upon  it,  he  may  be 
cross^xamined  as  to  other  points  and  dis- 
tances of  the  locality  upon  the  same  map. 
Derk  V.  Nmihmt,  Centred  By.  Co.,  164 
P.  S.  243. 

33.  Where  a  bill  was  filed  by  a  city  to 
restrain  the  mainteniuice  of  a  private 
fence,  as  an  obstruction  to  a  dedicated 
public  street,  and  there  was  no  evidence 
of  dedication  other  than  that  the  street 
was  called  for  in  certain  lithographic 
maps  and  in  certain  unrecorded  contracts, 
and  it  appeared  that  the  land,  over  which 
the  street  was  claimed  to  ran,  had  been 
conveyed  by  the  owner  in  lots  according 
to  a  recorded  plan  whereon  the  alleged 
street  did  not  appear;  it  was  held,  that 
the  bill  for  an  injunction  was  properly 
dismissed.  ScrcmUm  v.  Thomas,  141  P.  S. 
1 ;  afSrming  s.  c.  2  Lack.  Jur.  1. 

34.  A  topographical  survey  made  under 
the  act  23  May  1889  (Brightly's  Purdon 
1571),  is  conclusive  of  nothing,  and  is  of 
no  authority  tmtil  finally  confirmed  by 
the  proper  court.  York  v.  WUhelm,  5 
York  17. 

35.  Upon  the  trial  of  one  of  several 
defendants  for  the  larceny  of  money 
from  a  bank,  the  photograph  of  one  of 
the  other  defendants  is  admissible  to 
prove  the  fact,  in  connection  with  other 
tratimony,  that  the  defendant  stole  the 
money,  while  the  original  of  the  photo- 
graph occupied  the  attention  of  the  bank 
oflicer.  Comm'th  v.  Cmnors,  166  P.  S. 
147. 

36.  In  an  action  for  damages  for  the 


castration  of  plaintiff's  colt ;  it  was  held, 
that  photographs  were  admissible  to  show 
the  present  appearance  of  the  colt.  Con- 
rad V.  Bichter,  13  C.  C.  478. 

Xm.  Deeds. 

37.  An  ancient  deed  from  one  in  whom 
no  title  is  shown,  to  a  person  under  whom 
the  plaintiff  claims,  is  admissible  to  ex- 
hibit color  of  title,  when  followed  by 
proof  of  actual  possession  for  the  statu- 
tory period.  Olewine  v.  Messmore,  128 
P.  S.  470. 

3a  Where  an  ancient  deed  was  exe- 
cuted by  a  committee  and  it  came  from 
the  proper  custody,  and  it  appeared  that 
possession  had  been  taken  and  held  under 
it  and  rent  paid  vmder  it ;  it  was  held, 
that  its  recital  was  prima  fade  evidence 
that  the  committee  was  duly  appointed 
and  duly  authorized  to  lease  the  land. 
Providence  School  Fund  v.  Jessup,  6  Kulp 
251. 

39.  A  certificate  of  acknowledgment 
to  a  deed  dispenses  with  the  common-law 
proof  of  execution;  and  this,  notwith- 
standing a  notice  that  proof  of  execution 
would  be  required.  Sutherland  v.  Boss, 
140  P.  S.  379;  afiarming  s.  c.  6  Montg. 
203.    See  s.  c.  160  P.  S.  29. 

40.  Where  a  deed  is  admitted  without 
objections,  it  must  speat  for  itself,  and  if, 
when  examined,  it  does  not  corroborate 
the  stenographer's  notes  of  the  alleged 
statement  of  counsel  as  to  its  effect,  such 
statement  noted  will  not  overcome  the 
language  of  the  deed.  Thompson  v. 
Bidelsperger,  144  P.  S.  416. 

41.  Where  a  deed  was  offered  in  evi- 
dence as  the  deed  of  Samuel  S.  Jenkins, 
and  it  was  signed  and  acknowledged  by 
him ;  it  was  properly  admitted,  though  in 
one  of  its  clauses  the  name  of  the  grantor 
appeared  as  Samuel  S.  Jones.  Jenkins  v. 
Jenkins,  148  P.  S.  216. 

42.  Where  land  was  conveyed  to  a 
married  woman,  and  the  deed  provided 
that  after  her  death  the  land  should  vest 
in  her  two  sons,  subject  to  the  payment 
by  them   of   eight  hundred  dollars  to 
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the  mother's  representatives,  and  subse- 
quently the  mother  divided  the  land 
between  her  two  sons  and  put  them  in 
possession;  it  was  Jield,  in  an  action  of 
assumpsit  to  enforce  the  charge  on  the 
land,  that  the  deed,  and  the  writing  signed 
by  the  mother  at  the  time  she  divided 
her  property  between  her  sons,  were  prop- 
erly admitted  in  evidence  and  that  the 
plaintiff  was  entitled  to  recover.  Wulb  v. 
Snyder,  165  P.  S.  167. 

ZV.  Proof  of  written  instruments. 

43.  Where  a  proper  but  unsuccessful 
search  is  made  for  a  subscribing  witness 
to  a  paper,  who  has  no  fixed  residence  at 
the  time  the  case  is  down  for  trial  the 
first  time,  it  is  not  necessary  to  make 
a  second  search  when  the  case  is  subse- 
quently down  for  trial.  OaUagher  v. 
Jjondon  Assurance  Corporation,  149  P.  S. 
26 ;  reversing  s.  c.  6  Kvdp  467. 

44.  Whether,  instead  of  placing  the 
subscribing  witnesses  on  the  stand  or 
accounting  for  their  absence,  a  paper 
may  be  proved  by  calling  the  party  who 
executed  it,  was  not  decided.  OaUagher 
V.  London  Assurance  Corporation,  149 
P.  S.  26 ;  reversing  s.  c.  6  Kulp  467. 

45.  A  court  may  make  a  rule  allowing 
a  written  instrument,  on  which  suit  is 
brought,  to  be  admitted  in  evidence  with- 
out proof  of  execution,  when  such  execu- 
tion has  not  been  denied  or  notice  given 
that  such  proof  would  be  required.  Me- 
dary  v.  Cathers,  161  P.  S.  87 ;  affirming 
8.  c.  8  Mont«.  123. 

46.  In  an  action  upon  coupons,  where 
no  affidavit  has  been  filed  denying  proper 
execution  as  provided  by  rule  of  court, 
evidence  will  not  be  admitted  that  the 
coupons  were  not  properly  executed.  Bob- 
erts  V.  Iron  Car  Equipment  Co.,  161  P.  S. 
348. 

47.  In  an  action  upon  coupons,  it  is 
not  necessary  to  prove  the  execution  of 
the  mortgage,  particularly  where  a  rule 
of  court  providing  for  an  affidavit  denying 
the  execution  of  a  writing  sued  upon  has 
not  been  complied  with.     Conahohocken 


Tube  Co.  V.  Iron  Car  Equiprtunt  Co.,  161 
P.  S.  391. 

4S.  Where  one  of  the  parties  to  a  writ- 
ten instrument  testifies  to  the  fact  of  the 
execution  by  himself  and  the  other  party^ 
and  tiiat  both  the  subscribing  witnesses 
are  dead,  and  that  he  had  some  acquaint- 
ance with  the  handwriting  of  one  of  the 
witnesses  from  having  seen  him  sign  for 
him,  and  that  he  had  seen  some  of  the 
handwriting  of  the  other  witness,  who 
wrote  the  paper  in  question,  which  tho 
witness  signed,  the  evidence  is  sufficient 
to  justify  the  admission  of  the  paper. 
Irwin  V.  Patchen,  164  P.  S.  61. 

49.  In  Philadelphia,  under  the  rules  of 
court,  where  the  plaintiff  files  a  copy  of 
the  instrument  in  writing  sued  upon,  and 
the  defendant  does  not  deny  by  affidavit 
its  execution,  formal  proof  at  the  trial  is 
not  necessary.  Brock  v.  Watson,  10  C.  C. 
182;s.  C.28W.  N.  C.  273. 

50.  Where  a  written  instrument  is  in 
the  possession  of  an  adverse  party,  its 
contents  cannot  be  proven  by  parol,  with- 
out a  previous  notice  to  produce  the  paper. 
Hummer  v.  Laueks,  8  York  38. 

91.  If  an  alteration  or  interlineation  of 
an  instrument  is  of  such  a  character  that 
it  will  be  presumed  to  have  been  made 
before  execution,  it  is  entitled  to  be  read 
in  evidence;  it  is  for  the  other  side  to 
attack  it.  Weaver  y.  Painter,  3  Cent 
269. 

See  Altebation. 

EviDKwcB,  XVII.,  XXXVL 

ZVn.  Haadwiiting. 

sa.  Upon  an  issue  to  ascertain  the 
genuineness  of  a  signature,  the  plainr 
tiff's  case  cannot  be  made  out  by  merely 
producing  the  paper  when  it  is  over  thirty 
years  old,  and  having  it  admitted  as  ao 
ancient  document  York  Trust,  Real  Et' 
tate  ds  Deposit  Co.  v.  Kmdig,  7  York  149. 

83.  An  expert  may  testify  as  to  his  belief 
whether  a  signature  be  natural  or  feigned, 
simulated  or  forged ;  but  such  testim<my 
will  not  overcome  the  positive  testimony 
of  persons   testifying   from  thur  own 
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knowledge  of  the  tranBactdon.  McKinnej/ 
T.  UTolf,  9  Cent.  804. 

94.  An  expert  cannot  state  his  con- 
clusions from  a  comparison  of  a  genuine 
signature  and  the  one  in  suit;  such  com- 
parison must  be  made  by  the  jury.    Ibid. 

SS.  The  competency  of  a  witness  to 
testify  to  handwriting  is  a  matter  clearly 
for  the  court,  there  being  no  evidence 
raising  any  question  as  to  the  truth  of 
the  facts  stated.  Wiison  v.  Van  Leer, 
127  P.  S.  371. 

96.  A  witness  was  permitted  to  testify 
to  the  handwriting  of  a  testator  to  a  will, 
though  he  had  seen  him  write  his  name 
but  twice  to  letters  thirty^two  years 
before,  and  once  on  a  check  twenty-three 
years  before.    Ibid. 

97.  Where  a  witness  has  testified  that 
he  saw  a  signature  of  the  defendant, 
which  the  defendant  admitted  to  be  genu- 
ine, he  is  competent  to  give  his  opinion 
as  to  the  genuineness  of  the  defendant's 
signature  upon  the  note  in  svut  Second 
Nat.  Bank  v.  Wentzel,  161  P.  S.  142. 

9a  Eridence  as  to  the  gentiineness  of 
a  paper  may  be  corroborated  by  a  com- 
parison, to  be  made  by  a  jury  or  auditor, 
between  it  and  other  well-authenticated 
writings  of  the  party ;  but  mere  experts 
will  not  be  permitted  to  make  the  com- 
parison and  then  to  testify  to  their  con- 
olusiohs  from  it.  Bodcey's  Estate,  166 
P.  S.  453. 

99.  Under  the  law  of  this  state  all 
comparison  of  handwriting  must  be  for 
the  jury;  an  expert  as  to  handwriting 
must  testify  from  an  inspection  of  the 
alleged  signature  itself,  and  not  from  a 
comparison  of  the  -same  with  genuine 
signatures,  nor  from  any  previous  acquaint- 
ance with  the  handwriting  of  the  testator ; 
he  cannot  show  the  essential  characters  of 
tiie  genuine  signatures  and  the  essential 
characters  of  the  disputed  signatures,' 
and  by  the  measurement  of  spaces  and 
angles  demonstrate  conclusions  there- 
from.   MUe^a  Wm,  4  Dist.  Rep.  179. 

60.  Upon  the  trial  of  an  indictment  for 
fo^ery,  the  dufy  of  comparing  the  genu- 
ine signatures  with  the  alleged  forgery  is 


exclusively  for  the  jury.      Comm'th  v. 
Stokes,  4  York  187. 

61.  In  »i  action  upon  a  bond  of  a  testa- 
tor, where  the  testator's  signature  to  the 
bond  is  denied,  the  heirs  and  legatees  of  the 
testator  are  competent  witnesses  to  testify 
concerning  the  genuineness  of  his  signa- 
ture ;  they  may  testify  to  a  present  opin- 
ion based  on  a  test  paper  and  compared 
with  a  mental  exemplar  formed  from 
previous  opportunities  of  observation, 
such  evidence  not  being  in  the  nature  of 
matters  occurring  in  the  lifetime  of  the 
testator,  but  of  a  fact  existing  after  his 
death.  York  Trust,  Real  Estate  &  De- 
posit Co.  V.  Kindig,  7  York  149. 

62.  Upon  an  allegation  of  a  forged 
signature,  if  the  court  leave  the  genuine- 
ness to  the  jury,  it  is  not  error  to  call  the 
attention  of  the  jury  to  the  paper  and 
ink,  and  that  the  signature  is  forced  and 
cramped  as  an  imitation  and  not  genuine. 
Hulett  V.  Patterson,  8  Atlan.  917. 

63.  Where  the  issue  is  one  of  forgery 
in  an  issue  to  determine  the  genuineness 
of  a  judgment  note ;  it  is  competent  for 
the  defendant  to  show  that  the  plaintiff 
had  in  her  possession,  a  few  days  before 
the  entry  of  the  judgment,  other  notes 
bearing  the  signature  of  the  same  maker, 
but  in  blank  as  to  dates  and  amount ;  and 
where  the  plaintiff  testified  that  the  note 
was  signed  on  a  Thursday  and  that  she 
knew  it  was  a  Thursday  because  she  had 
looked  at  the  almanac,  it  was  proper  to 
ask  her  on  cross-examination  why  she 
looked  at  the  almanac.  Thomas  v.  MiUer, 
161  P.  S.  482 ;  s.  c.  166  P.  S.  216. 

64.  Where  the  issue  is  whether  certain 
papers  are  forged  or  not,  evidence  is  ad- 
missible of  the  forging  of  other  papers 
of  the  same  kind  in  order  to  demonstrate 
the  means  and  the  individual  by  which 
the  forgery  was  effected ;  evidence  is  ad- 
missible to  show  that  the  desk  of  the 
alleged  forger  contained  a  genuine  signa- 
ture of  the  alleged  maker  torn  from  his 
ledger,  and  that  in  the  same  desk  were 
other  completed  and  partly  completed 
signatures  imitating  the  genuine  signa- 
tures, and  sudi  signatures  are  admissible. 
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Pennsylvania  Company  for  Insurance  on 
Lives  and  Granting  Annuities  v.  Philadel- 
phia, Germantoum  &  Norristoum  R.  B. 
Co.,  153  P.  S.  160 ;  affirming  8.  c.  11  C.  C. 
482. 

65.  In  an  action  for  deceit  the  scienter 
must  be  proven;  where  the  defendant 
certified  to  the  correctness  of  a  signa- 
ture of  a  check,  which  was  in  fact  forged, 
and  he  testified  that  he  had  seen  the  de- 
positor write  and  was  familiar  with  his 
signature,  and  that  his  statement  to  the 
cashier  was  based  upon  the  belief  founded 
upon  such  knowledge;  it  was  held,  that 
letters  of  the  depositor  were  admissible 
in  evidence,  as  the  resemblance  of  the 
genuine  writing  to  the  forgery  went  di- 
rectly to  the  question  of  defendant's  good 
faith.  Lamberton  v.  Dunham,  166  P.  S. 
129. 

66.  Upon  a  claim  upon  a  promissory 
note  against  a  decedent's  estate,  where 
the  signature  of  the  decedent  is  proven 
by  a  witness  who  saw  him  sign  it  and 
its  genuineness  was  testified  to  by  a 
daughter  of  the  decedent  and  her  hus- 
band, and  the  only  testimony  to  the  con- 
trary is  that  of  expert  witnesses ;  it  was 
held,  that  the  evidence  was  sufficient  to 
warrant  a  finding  that  the  notes  were 
genuine.   Pattersm's  Estate,  166  P.  S.  119. 

67.  Upon  an  issue  as  to  the  genuineness 
of  a  paper,  it  was  hdd  to  be  no  ground 
for  a  new  trial  that  some  of  the  test 
papers  bore  date  long  after  the  date  of 
the  bond  in  suit,  or  that  many  of  the 
witnesses  became  acquainted  with  the 
testator's  signature  at  a  comparatively 
recent  date.  York  Trust,  Real  Estate  & 
Deposit  Co.  V.  Kindig,  7  York  149. 

68.  Upon  a  question  of  simulated 
handwriting,  a  composite  photograph  of 
several  genuine  signatures  cannot  be  pat 
in  evidence  for  tiie  purpose  of  comparison 
with  the  disputed  signature.  Vanderdice 
V.  Snyder,  4  Dist.  Rep.  424. 

ZVm.  Proof  of  lost  instnunents. 

69.  A  party  claiming  imder  a  lost  deed 
from  a  married  woman  must  prove  that 


it  was  properly  acknowledged  nnder  tke 
statute.  Logan  v.  Gardner,  136  P.  S. 
588;  8.  c.  26  W.  N.  C.  497.  See  Logo* 
V.  Gardner,  142  P.  S.  442. 

70.  In  ejectment,  where  the  plaintiff 
claimed  title  under  deeds  to  his  ancestor 
alleged  to  have  been  lost  and  unrecorded, 
and  no  effort  was  made  to  find  and  pro- 
duce them ;  it  was  hdd,  that  evidence  of 
the  contents  of  the  deeds  was  inadmis- 
sible.   Hdler  v.  Peters,  140  P.  S.  648. 

71.  Where  the  plaintiff  testified  that 
he  had  written  and  mailed  a  letter  to 
the  defendant  and  had  received  a  reply 
from  defendant's  son,  on  his  behalf, 
which  was  lost,  and  the  son  was  present 
in  court  and  there  was  no  proof  of  his 
authority  to  write  the  answer  or  of  the 
receipt  of  tiie  original  letter  by  the  de- 
fendant; it  was  held,  that  proof  of  the 
contents  of  the  lost  letter  was  properly 
rejected.     Tod  v.  Mensch,  141  P.  S.  73. 

72.  Where  a  note  had  been  made  tot 
the  accommodation  of  the  payee  and  the 
indorser,  and  suit  is  brought  upon  it 
against  the  maker,  the  note  not  being 
produced,  the  maker  is  entitled  to  pro- 
tection against  the  possibility  of  the  note 
being  found  thereafter  in  the  hands  of 
an  innocent  holder  for  value;  but  this 
protection  can->  be  given  by  restraining 
execution  imtil  indemnity  is  given.  Wat 
PhUaddphia  Nat.  Bank  v.  Field,  143  P.  S. 
473. 

73.  Where  the  note  in  suit  had  been 
surrendered  upon  the  receipt  of  another 
note  which  was  forged,  and  the  defend- 
ant, when  spoken  to  concerning  the  note 
in  suit  and  his  signature  thereto,  had  re- 
plied that  the  note  was  all  right;  it  was 
held,  that  the  evidence  was  sufficient  to 
warrant  the  jury  in  finding  that  defend- 
Mif  8  signature  was  genuine.  Wed  PkSr 
addphia  Nat.  Bank  v.  Field,  143  P.  8. 
473. 

74.  In  an  action  to  enforce  the  specific 
performance  of  a  written  contract  whidi 
is  lost,  the  precise  terms  of  the  whole 
agreement  must  be  proved  by  the  most 
clear  and  indisputable  evidence.  V<» 
Horn  V.  Munndl,  145  P.  S.  497. 
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75.  Where  secondary  evidence  of  a 
lost  deed  is  offered  and  received  without 
objection,  it  cannot  afterwards  be  objected 
that  the  loss  of  the  deed  had  not  been 
shown.  Lehigh  Valley  Coal  Co.  v.  Ward, 
149  P.  S.  119. 

K.  The  contents  of  a  lost  deed  may  be 
proved  by  parol,  in  an  action  to  recover 
a  charge  on  the  land  created  by  the  deed. 
Oorgat  v.  Hertz,  150  P.  S.  538. 

77.  The  supreme  court  will  not  reverse 
the  Toling  of  the  trial  judge  as  to  the  suf- 
ficiency of  the  search  for  a  lost  deed,  un- 
less the  proof  is  manifestly  insufi&cient. 
Gorgas  v.  Hertz,  150  P.  S.  638. 

7a  The  record  of  a  trial  is  inadmis- 
sible in  evidence  where  the  stenogra- 
pher's notes  do  not  appear  and  the  only 
evidence  of  their  loss  is  the  testimony  of 
the  stenographer's  successor,  that  she 
ooold  not  find  the  notes,  without  stating 
that  she  had  made  search  for  them  any- 
where. Sutquehanna  Mutual  Fire  Ins. 
Co.  T.  Mardorf,  152  P.  S.  22. 

79.  An  order  refusing  to  open  a  judg- 
ment will  not  be  reviewed  by  the  supreme 
court,  where  the  plaintiffs  testimony  is 
not  brought  up  with  the  record ;  where 
sach  testimony  has  been  lost  or  mislaid, 
it  most  be  supplied  in  the  proper  way. 
fliw^rey  v.  Toiier,  154  P,  8..410. 

80t  Where  a  paper  enumerating  certain 
bank  stock  to  be  levied  upon,  was  placed 
in  the  hands  of  the  sheriff  at  the  time  a 
»rit  of  execution  was  issued,  and  the  sher- 
iff made  the  levy  but  left  the  stock  in  the 
possession  of  the  debtor,  and  the  list  of 
stock  was  lost ;  it  was  hdd,  upon  the  dis- 
tribution of  the  assigned  estate  of  the 
debtor,  that  parol  evidence  was  admis- 
sible to  prove  the  contents  of  the  paper 
which  was  lost.  Braden'a  Estate,  165 
P.S.184 

8L  Where  the  stenographer,  who  took 
4e  evidence,  died  before  writing  out  his 
notes,  and  no  one  was  able  to  translate 
the  same ;  it  was  held,  upon  appeal,  that 
^  evidence  might  be  supplied  in  the 
same  way  that  lost  or  destroyed  records 
>«  mppUed.  Walter  v.  Sun  Fire  Office, 
165P.  S.  381. 


82.  To  establish  a  lost  paper,  the  con- 
tents must  be  proved  by  evidence  so  com- 
plete and  accurate  that  no  doubt  shall  be 
left  of  its  character  and  scope ;  where  the 
witness  was  unable  to  give  the  date  of 
the  instrument  or  the  name  of  the  sub- 
scribing witness,  and  did  not  know  the 
handwriting  of  any  of  the  parties  and 
could  not  say  whether  she  learned  the 
amount  which  the  paper  purported  to 
represent  from  an  inspection  of  the  docu- 
ment or  from  the  declarations  of  a  dece- 
dent ;  it  was  held,  that  the  contents  were 
not  sufficiently  proven.  Bolton's  Estate, 
14  C.  C.  675. 

83.  In  order  to  convert  into  a  mortgage 
a  deed  absolute  on  its  face  and  executed 
prior  to  the  act  8  June  1881  (Brightly's 
Purdon  651),  where  the  defeasance,  though 
in  writing,  is  not  recorded,  or  to  create 
a  parol  secret  trust  as  against  such  deed, 
the  evidence  must  be  clear,  precise  and 
indubitable;  the  plaintiff's  testimony 
alone  contradicted  by  the  defendant  is 
not  sufficient;  where  an  attempt  was 
made  to  set  aside  such  a  deed  on  the 
ground  of  an  alleged  written  agreement 
between  the  sheriff's  vendee  and  the 
debtor,  which  had  been  subsequently  lost ; 
it  was  held,  that  the  plaintiff  could  not 
give  his  opinion  as  to  the  legal  effect  of 
such  an  agreement  unless  he  could  recol- 
lect all  its  contents  and  the  exact  terms 
upon  which  a  reconveyance  was  to  be 
made.  Burr  v.  Kase,  168  P.  S.  81 ;  s.  c. 
36  W.  N.  C.  284. 

8*.  Where  a  deed  had  been  lost,  it  was 
held,  that  the  testimony  of  one  witness 
stating  the  delivery  of  the  deed  to  him 
duly  executed,  and  corroborating  testi- 
mony of  other  witnesses  as  to  the  deed 
being  in  his  possession,  were  sufficient 
preliminary  proof  to  admit  the  proving 
of  the  contents  of  such  deed.  Brandt 
V.  Spahr,  3  York  163. 

85.  A  petition  for  the  proof  of  a  lost 
deed  under  the  act  28  March  1876 
(Brightly's  Purdon  650)  should  set  forth 
the  names  of  all  the  parties  in  interest, 
the  character  of  their  interest,  their 
residences  if   known,  and  if   unknown 
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should  state  that  fact,  and  the  proof  of 
the  contents  should  disclose  the  terms 
of  the  conveyance  and  identify  the  prop- 
erty to  a  degree  suf&cient  under  the 
statute  of  frauds,  in  a  memorandum  of 
sale.     Chad's  Petition,  1  Dist.  Kep.  669. 

86.  Where  a  building  contract  provided 
that  the  contractor  should  allow  the  net 
value  of  the  material  of  an  old  building 
which  was  torn  down,  the  said  value  to 
be  reckoned  at  the  amount  stated  in  the 
bid,  and  the  bid  was  in  writing,  but  had 
been  lost  or  destroyed  by  the  defendants, 
and  there  was  no  written  evidence  of  the 
amount  the  contractor  had  agreed  to  allow 
for  the  old  material ;  it  was  held,  that  he 
might  show  that  his  bid  was  in  excess  of 
the  amount  stated  in  the  contract,  and 
that  he  wrote  below  his  bid  that  he 
allowed  the  excess  for  the  old  building. 
Lilly  V.  Person,  168  P.  S.  219. 

87.  As  to  secondary  evidence  of  the 
contents  of  lost  instruments,  see  note  to 
Love  V.  DiUey,  4  Atlan.  293. 

See  Evidence,  XV.,  XXXVL 

ZXn.   Accounts  and  inyentories. 

88.  Where  upon  a  contract  for  grading, 
the  plaintiffs  kept  no  books,  but  rendered 
bills  upon  surveyor's  estimates;  it  was 
held,  that  the  last  bill  for  a  "balance 
due"  was  properly  admitted  as  prima 
fade  evidence  of  the  amount  due.  Buck- 
ley V.  Maryland  Paving  Co.,  132  P.  S. 
672 ;  affirming  s.  c.  4  Del.  137. 

89.  In  an  action  of  account  render  by 
the  principal  against  the  executor  of  an 
attorney,  a  statement  of  the  attorney's  ac- 
counts relating  to  his  client's  business  in 
his  own  handwriting  is  admissible  for  the 
plaintiff,  and  it  need  not  be  shown  to 
have  been  communicated  by  the  attorney 
to  the  plaintiff  or  his  agent  Johnston  v. 
McCain,  146  P.  S.  531. 

90.  On  the  taking  of  an  account  as  to 
the  value  of  a  partnership  interest  sold 
to  plaintiffs  at  a  sheriff's  sale,  an  in- 
ventory of  stock  taken  just  before  the 
sale,  proved  only  by  the  testimony  of  a 
witness  who  found  it  in  the  partnership's 


safe  two  years  after  the  sale,  is  inadmis- 
sible. Crawford  v.  Shriver,  139  P.  8. 
239. 


XZm.  Book  entries. 

91.  A  book,  though  it  contains  entries 
copied  from  a  temporary  order  book,  is, 
if  otherwise  competent,  admissible  as  a 
book  of  original  entries.  NuUon  v.  Baum, 
9  Cent.  797. 

92.  A  book  containing  memoranda  or 
statements  of  amounts  due,  though  not 
offered  as  a  book  of  original  entries,  may 
be  received  as  corroborative  of  parol  evi- 
dence.    Charles  v.  Bishoff,  1  Atlan.  672. 

93.  A  copy  of  a  book  of  original  entries, 
verified  and  filed  with  the  statement,  may 
be  made  by  rule  of  court  prima  fade  evi- 
dence of  the  plaintiff's  claim.  IfuUon  v. 
Baum,  9  Cent.  797. 

9t.  A  claim  against  a  decedent's  estate 
may  be  proven  by  the  decedent's  own 
entries  in  the  books  of  the  claimant,  show- 
ing that  he,  the  decedent,  had  taken 
money  of  the  claimant  without  ri^t 
Boberts's  Appeal,  126  P.  S.  102. 

95.  A  book  account  of  an  executor 
against  the  estate,  running  back  forty 
years,  not  being  one  of  the  original  en- 
tries, is  not  admissible  to  prove  a  claim 
against  the  estate.  Geiger^s  Appeal,  1 
Mona.  647 ;  s.  c.  24  W.  N.  C.  264. 

96.  The  discharge  of  a  debt  cannot  be 
shown  by  entries  of  payments  by  the 
debtor  in  his  own  books,  which  the  other 
party  never  saw,  nor  had  the  opportunity 
of  seeing.  Haines^s  Appeal,  2  Cent.  341. 
See  note  to  BockhUl  v.  BockhiB,  14  Atian. 
762. 

97.  In  a  siiit  by  a  bank  against  an 
officer  and  stockholder,  its  books,  of 
which  the  defendant  had  in  his  power  the 
inspection  and  supervision,  are  evidence 
against  him.  Montgomery  v.  Exchange 
Bank,  5  Cent  261. 

9a  In  a  suit  by  an  administrator  against 
an  administrator,  a  son  and  heir  at  law  of 
the  plaintiff's  intestate  is  a  competent  wit- 
ness to  prove  that  a  book  was  one  of  his 
father's  books  of  original  entry,  and  that 
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certain  accovmts  therein  are  in  his  father's 
handwriting.  Keener  v.  Zartman,  144 
P.  S.  179. 

99.  An  account  of  a  year's  farming  by 
the  plaintifTs  intestate  made  up  the  year 
thereafter  and  entered  on  a  blank  page  of 
an  old  copy  book  containing  no  other 
accounts  and  signed  by  the  defendant's 
intestate,  was  held,  to  be  not  such  a  book 
entry  as  is  admissible  on  the  part  of  the 
defendant  as  evidence  of  set-off  or  pay- 
ment.   Keener  v.  Zartman,  144  P.  S.  179. 

100.  In  an  action  by  the  superintendent 
of  a  corporation  for  a  balance  of  salary, 
where  he  testified  that  the  general  mana- 
ger agreed  that  his  salary  should  be  ten 
thousand  dollars  but  directed  that  his 
salary  be  credited  on  the  books  at  seven 
thousand  dollars,  and  that  the  other  three 
thousand  dollars  should  be  charged  to  the 
expense  account  kept  at  the  general  office ; 
it  was  held,  that  the  book  entries  and 
accounts  kept  under  his  own  supervision 
were  strong  proof  of  a  contract  to  serve 
at  a  salary  of  seven  thousand  dollars,  but 
that  they  did  not  in  any  proper  sense 
constitute  a  written  contract  which  could 
not  be  varied  or  affected  by  parol  evi- 
dence. Chapin  v.  Cambria  Iron  Co.,  145 
P.  S.  478. 

101.  Entries  in  a  firm's  books  showing 
credits  of  dividend  after  the  alleged  with- 
drawal of  a  partner,  may  be  explained  by 
the  testimony  of  book-keepers,  that  they 
were  made  as  a  matter  of  book-keeping 
so  as  to  gradually  cancel  the  indebted- 
ness of  the  partner.  McConomy  v.  Re^, 
152  P.  S.  42 ;  affirming  s.  c.  9  Lane.  65. 

102.  Where  an  employee  is  shown  to 
have  accepted  wages  from  week  to  week 
for  a  period  of  months  at  a  rate  in  ac- 
cordance with  his  own  returns  of  time, 
the  jury  should  not  be  permitted  to  dis- 
regard the  necessary  conclusion  that  he 
was  to  be  paid  according  to  time;  the 
books  and  accounts  between  the  employer 
and  the  employee  are  usually  the  best 
evidence  obtainable  of  the  contract.  Webb 
T.  Lee»,  149  P.  S.  16;  s.  c.  153  P.  S.  436. 

103.  Where  it  was  desired  to  show  a 
change  of  proprietorship  of  a  hotel  by  the 


fact  that  the  new  proprietor  used  a  new 
register;  it  was  held,  that  the  register 
itself  should  be  produced  in  evidence  and 
that  parol  evidence  of  the  change  of 
register  was  incompetent.  Orauley  v. 
Jermyn,  163  P.  S.  501. 

104.  In  a  suit  on  a  mechanic's  lien  by 
an  administrator,  where  the  defendant 
offered  declarations  of  the  plaintiff's  de- 
cedent, that  the  claim  was  paid;  it  was 
held,  that  it  was  inadmissible  for  the 
plaintiff  to  prove  an  account  book  of  the 
decedent  showing  another  account,  with 
an  entry  of  payment,  for  the  purpose  of 
establishing  that  his  declarations  referred 
to  the  latter  account  and  not  to  the  one 
in  suit.    Bowers  v.  Overfidd,  10  C.  C.  273. 

105.  In  an  action  by  a  wife  for  the  levy 
and  sale  of  her  property  on  an  execution 
against  her  husband,  she  must  show  that 
the  properly  was  hers,  that  it  was  paid 
for  by  her  and  was  the  product  of  the 
earnings  of  her  individual  business;  in 
such  an  action  the  books,  business  sig^ 
and  government  returns  are  evidence  to 
be  considered  upon  the  question  of  owner- 
ship.   Smith  V.  Axe,  14  C.  C.  632. 

ZXIV.  Letters. 

106.  A  letter  is  not  admissible  in  evi- 
dence simply  on  proof  that  it  was  received 
by  mail,  the  witness  having  no  knowledge 
of  the  signature.  Sweeney  v.  Ten-mile 
Oa  and  Gas  Co.,  130  P.  S.  193. 

107.  Letter-press  copies  of  letters  are 
inadmissible  in  the  absence  of  proof  that 
the  originals  were  either  mailed  or  re- 
ceived. Stickenstein  v.  Kelly,  139  P.  S. 
201 ;  s.  c.  38  P.  L.  J.  227. 

106.  The  letter  containing  the  alleged 
libel  being  sufficiently  proved,  and  being 
complete  in  itself,  it  was  of  no  impor- 
tance that  the  envelope  containing  the 
letter  was  also  admitted  without  sufficient 
evidence  of  its  authenticity;  the  error 
was  harmless.  A^peU  v.  Smith,  134  P.  S. 
59. 

109.  In  an  action  against  a  newspaper 
proprietor  for  libel,  the  proprietorship 
being  denied,  the  testimony  of  the  de- 
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fendant  cannot  be  corroborated  by  a 
letter  written  by  him  to  a  third  party  at 
a  previous  time.  Crooks  v.  Bunn,  136 
P.  S.  368 ;  8.  c.  26  W.  N.  C.  627;  47  L.  I. 
444. 

110.  In  an  action  against  two  upon  an 
alleged  joint  contract,  a  letter  by  one 
defendant  to  the  other  is  admissible  on 
the  question  of  ratification.  Zoebisch  v. 
Ranch,  133  P.  S.  532. 

111.  Where  a  seller  undertook  to  re- 
place defective  parts  and  with  the  buyer's 
consent  entered  into  a  contract  with  an- 
other maker  to  supply  them,  the  seller 
was  entitled  to  a  reasonable  time  to  so 
supply  them,  and  the  contract  between 
the  seller  and  the  third  party  was  admis- 
sible in  evidence,  but  not  a  letter  from 
the  latter  to  the  buyer.  Muskegon  Cur- 
tain-Roll Co.  v.  Keystone  Manufacturing 
Co.,  135  P.  S.  132. 

112.  In  an  action  against  a  corporation 
for  salary,  a  letter  written  by  the  general 
manager  to  another  officer  of  the  company 
more  than  two  months  after  the  contract 
of  employment,  was  hdd  to  be  inadmis- 
sible, being  no  part  of  the  res  gestce. 
Chapin  v.  Cambria  Iron  Co.,  145  P.  S.  478. 

113.  In  an  action  for  rent,  where  the 
lessee  alleges  a  parol  agreement  of  the 
lessor  to  accept  a  surrender,  a  letter  by 
the  lessor  inconsistent  with  such  agree- 
ment is  admissible  in  evidence.  Harvey 
V.  Oumberg,  148  P.  S.  294. 

114.  The  depositing  in  the  po8tK)ffice 
of  a  properly  addressed  prepaid  letter 
raises  a  natural  presumption  founded  on 
experience  that  it  reached  its  destination 
in  due  course  of  mail,  but  this  prima 
fade  proof  may  be  rebutted  by  showing 
that  it  was  not  received.  Whittnore  v. 
Dwelling  House  Ins.  Co.,  148  P.  S.  405; 
Jensen  v.  McCorkdl,  154  P.  S.  323 ;  affirm- 
ing s.  0.  2  Lack.  Jur.  45. 

115.  A  letter  signed  by  defendant  and 
received  in  due  course  in  reply  to  a  letter 
to  him,  and  followed  up  by  a  visit  from 
the  person  named  in  the  letter  as  one  who 
was  to  be  sent  on  behalf  of  the  defendant, 
is  admissible  in  evidence.  Roe  v.  Dwell- 
ing Hmse  Ins.  Co.,  149  P.  S.  94. 


116.  In  an  action  for  damages  for 
breach  of  a  contract  to  purchase  stock, 
the  acceptance  by  plaintlS  of  defendant's 
offer  to  purchase,  alleged  to  be  contained 
in  a  letter  written  by  the  plaintiff  to 
defendant,  which  is  not  produced,  is  not 
proven  by  a  letter  from  the  defendant  to 
plaintiff  acknowledging  the  receipt  of  a 
letter  from  plaintiff  "concerning  stock" 
and  containing  a  withdrawal  of  the  offer 
and  a  suggestion  that  it  might  be  renewed 
later.     Corser  v.  Hale,  149  P.  S.  274. 

117.  In  an  action  on  a  building  con- 
tract, where  the  defendant  pleaded  delay 
in  the  performance,  and  the  plaintiff  re- 
plied that  the  delay  was  caused  by  the 
defendant's  delay  in  putting  in  a  railroad 
siding;  it  was  held,  that  a  letter  written 
by  the  plaintiffs  to  the  defendants  shortly 
after  the  execution  of  the  contract,  comv 
plaining  of  defendant's  neglect,  was  ad- 
missible in  evidence.  Huckestein  v.  KeBy, 
152  P.  S.  629. 

XXV.  Receipts. 

118.  One  who  claims  to  be  a  bona  fide 

purchaser  for  value,  against  an  asserted 
trust  or  fraud,  must  prove  the  payment 
of  the  consideration;  the  receipt  in  his 
deed  is  not  even  prima  facie  evidence  in 
such  a  case.  BaU  v.  Campbell,  134  P.  S. 
602 ;  8.  c.  26  W.  K  C.  330. 

119.  Where  a  judgment  note  was  given 
to  secure  any  sums  previously  advanced 
or  which  might  be  thereafter  advanced,  it 
was  held,  that  checks  and  receipts  show- 
ing payments  of  various  sums  of  money 
both  before  and  after  the  date  of  the  judg- 
ment note,  but  not  specifying  on  what 
account  they  were  paid,  were  insufficient 
of  themselves  to  establish  an  indebted- 
ness, but  having  been  admitted  in  evi- 
dence, the  defendant  might  show  that, 
prior  to  making  the  said  payments,  his 
decedent  had  deposited  moneys  in  plain- 
tiffs hands  for  investment  or  safe-keep- 
ing, and  it  was  then  for  the  jury  to  say 
whether  the  payments  were  made  on 
account  of  such  deposits.  McCain  v. 
PeaH,  145  P.  S.  616. 
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lao.  Where  a  creditor  accepted  from 
his  debtor  a  certain  amount  in  cash  and 
the  remainder  in  notes  of  third  parties, 
and  gave  a  receipt  for  the  gross  sum,  and 
the  creditor  denied  that  he  accepted  the 
notes  as  an  absolute  payment ;  it  was  hdd, 
that  the  receipt  was  some  evidence  of  the 
debtor's  intention  that  it  was  a  payment, 
but  that  it  was  a  very  feeble  proof  in  sup- 
port of  such  contention.  Shepherd  v. 
Busch,  154  P.  S.  149. 

121.  A  widow's  receipts  for  arrearages 
of  her  dower,  specifying  the  years  for 
which  it  was  given,  extinguishes  her  title 
to  dower  for  the  years  specified,  and  she 
will  not  be  allowed  to  participate  in  the 
distribution  of  a  fund  arising  from  a 
sheriff's  sale  of  the  land,  on  which  the 
dower  is  charged.  Fassett  v.  Frost,  167 
P.  S.  448 ;  8.  0.  36  W.  N.  C.  272. 

122.  A  receipt  in  full  is  prima  fade 
evidence  of  a  settlement  and  satisfaction 
of  all  demands  of  the  kind  referred  to  in 
it,  but  it  is  open  to  explanation  by  the 
party  who  has  given  it.  Leim  v.  Kauf- 
mon,  16  C.  C.  639. 

123.  Where  a  receipt  was  given  for 
more  than  was  actually  received,  the 
giver  was  held  not  to  be  estopi)ed  from 
recovering  the  excess.  Schroeder  v.  Wor 
ters,  16  C.  C.  661. 

XXVI.  Depositions. 

ia«.  The  deposition  of  a  witness,  whose 
residence  is  in  another  state,  may  be  read 
in  evidence  upon  the  trial  of  the  cause, 
without  showing  £in  attempt  to  serve  the 
witness  with  a  subpoena.  Williams  v. 
LeBar,  8  Lane.  182. 

125.  A  deposition  of  a  defendant  will 
not  be  admitted,  upon  the  trial  of  a  case 
in  Luzerne  county,  in  the  absence  of  evi- 
dence that  his  actual  residence  is  more 
than  forty  miles  from  the  county  seat. 
Keller  v.  Lahaugh,  11  C.  C.  633. 

126.  Depositions  may  be  taken  any- 
where within  the  state,  but  they  cannot 
be  used  upon  the  trial  of  the  cause  if 
the  witness  lives  within  forty  miles,  un- 
less a  subpoena  has  been  taken  out  and  1 


the  witness  duly  subpoenaed  or  could  not 
be  found.  Bibbey  v.  Metropolitan  Life 
Ins.  Co.,  3  Dist.  Rep.  234. 

127.  Upon  the  trial  of  an  issue  devas- 
tavit vel  non  in  the  common  pleas,  the 
deposition  of  an  infirm  witness  taken  in 
the  orphans'  court  on  the  application  for 
the  issue,  was  admitted  in  evidence. 
Commonwealth  Title  Ins.  &  Trust  Co.  v. 
Oray,  160  P.  S.  256. 

128.  A  deposition  will  not  be  rejected 
because  a  witness  refused  to  answer  a 
clearly  incompetent  question.  Burrows 
V.  Davis,  6  Lane.  398. 

129.  The  supreme  court  will  not  re- 
verse for  an  error  in  the  admission  of 
a  deposition,  which,  when  read,  was  not 
prejudicial  to  the  objecting  party.  De- 
pew  v.  Depeio,  2  Cent  611. 

130.  Where  portions  of  a  deposition 
are  competent,  the  admission  of  the 
whole  deposition  over  a  general  objec- 
tion is  not  error.  Martin  v.  Kline,  167 
P.  S.  473. 

131.  Where  the  deposition  of  a  witness 
has  been  taken,  for  the  purpose  of  being 
read  on  the  argument  of  a  rule  to  open 
the  judgment,  it  may  also  be  read  on  the 
trial  of  the  issue  upon  proof  that  the 
witness  is  dead  or  that  he  resides  more 
than  forty  miles  from  the  county  seat. 
Turner  v.  Laubagh,  6  Kulp  368;  s.  c. 
5  Del.  57. 

132.  Where  the  deposition  of  a  party 
to  a  judgment  was  taken  upon  a  petition 
to  open  the  same  after  notice  to  the 
opposite  party;  it  was  held,  that  such 
deposition  was  admissible  in  evidence 
on  the  trial  of  an  issue  ordered  to  try 
the  validity  of  the  judgment ;  and  this, 
although  the  party  has  since  died  and 
the  other  party  cannot  now  testify  to 
matters  occurring  in  the  lifetime  of  the 
witness  whose  deposition  is  offered. 
Steele  v.  Mchols,  3  Dist.  Rep.  617. 

133.  Upon  a  trial  for  murder,  evidence 
is  admissible  of  the  testimony  of  a  de- 
ceased witness,  taken  before  the  commit- 
ting magistrate  in  the  presence  of  the 
accused  and  his  counsel,  the  witness 
having  been  cross-examined  by  the  coim- 
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sel  for  the  accused,  although  the  defend- 
ant had  waived  a  hearing.  Comm'th  v. 
Keck,  148  P.  S.  639.  See  Comm'th  v. 
CUary,  148  P.  S.  26. 

134.  Where  the  defendant  is  dead  at 
the  time  of  the  trial,  the  plaintiff's  de- 
position taken  in  the  defendant's  life- 
time is  only  admissible  for  the  plaintiff 
as  a  whole.  Tkomaa  v.  Miller,  151  P.  S. 
482. 

See  Evidence,  XXX.  (6). 
Pbactigb,  X. 

ZXVn.  Affidavits. 

135.  In  a  suit  on  a  mortgage,  under  a 
rule  of  court  in  Allegheny  county,  by  an 
administratrix,  the  affidavit  of  claim,  so 
far  as  it  was  not  denied,  is  admissible  in 
evidence.  Schupp  v.  Schupp,  2  Atlan. 
870. 

136.  An  affidavit  and  bill  in  equity 
admitted  in  evidence  as  an  admission  of 
one  of  the  parties,  may  be  properly  sent 
out  with  the  jury.  Kline  v.  First 
National  Bank,  15  Atlan.  433. 

137.  A  plaintiff  who  puts  in  evidence 
an  affidavit  of  defence  of  defendant  to  a 
former  action  on  the  same  contract  of 
sale,  without  disproving  its  averments, 
is  bound  by  its  averments ;  and  if  it  set 
forth  a  payment  of  the  contract  by  notes, 
his  remedy  is  confined  to  an  action  on  the 
notes  unpaid,  and  a  verdict  should  be 
directed  for  the  defendant.  McCord  v. 
Durant,  134  P.  S.  184 

ZXyni.   Admissions  in  pleading. 

138.  Where  a  rule  of  court  provided 
that  material  averments  in  the  statement 
which  were  not  denied  by  affidavit,  should 
be  taken  as  admitted ;  it  was  held,  in  an 
action  for  the  price  of  chattels  where  the 
affidavit  of  defence  did  not  deny  the  sale, 
delivery  or  price  of  chattels  as  averred, 
that  it  was  error  to  refuse  a  plaintiff's 
offer  of  the  statement  and  affidavit  as 
evidence  of  such  sale,  delivery  and  price. 
Nedy  v.  Bair,  144  P.  S.  250.  See  s.  c. 
127  P.  S.  417. 


XXTX.   Admissions,  declarations 
and  confessions. 

(o)  Proof  of  declarations. 

139.  Oral  evidence  of  declarations  or 
admissions  should  be  clear,  positive  and 
specific  to  establish  a  claim  against  a  dece- 
dent's estate.  McCann's  Appeal,  9  Atlan. 
48. 

140.  The  whole  of  an  admission  must 
be  taken  together ;  but  this  rule  does  not 
apply  if  the  circumstances  render  im- 
probable that  which  is  said  in  avoidance 
of  a  conceded  fact  Robertas  Appeal,  126 
P.  S.  102;  Newman  v.  Bradley,  1  DalL 
240. 

141.  A  witness  will  not  be  permitted 
to  testify  to  alleged  declarations  made  by 
a  party  in  the  suit,  where  he  is  unable  to 
identify  the  party  as  the  person  who 
made  the  declarations.  Mason  Fruit  Jar 
Co.  V.  Paine,  166  P.  S.  362. 

(fr)  Declaration*  in  absence  of  other  party. 

142.  Declarations  of  defendant  in  the 
absence  of  plaintiff  are  not  admissible 
against  the  latter.  Kurtz  v.  Haines,  15 
Atlan.  716. 

143.  Upon  a  collateral  inquiry  as  to 
the  validity  of  a  judgment,  the  same  can- 
not be  affected  by  declarations  of  the 
defendant  not  made  in  the  presence  of 
the  plaintiff.  Kline  v.  McCandiess,  139 
P.  S.  223. 

144.  A  claim  against  a  decedent's  estate 
cannot  be  established  by  declarations  of 
the  claimant  made  in  the  absence  of  the 
decedent  Mueller's  Estate,  159  P.  S. 
690. 

145.  In  ejectment  by  executors  where 
the  land  in  question  had  been  devised  to 
testator's  son  upon  his  paying  to  the 
estate  a  certain  amount  per  acre,  and 
there  was  evidence  that  the  son  refused 
to  accept  and  the  land  was  sold  under 
a  judgment  against  the  son,  it  was  lidd, 
that  it  was  the  duty  of  the  purchasers 
to  have  made  inquiry  as  to  the  con- 
dition of  the  title,  and  if  such  in- 
quiry would  have  led  to  the  knowledge 
of  the  refusal  to  accept,  they  were  oon- 
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eluded.  It  was  farther  field,  that  the  son 
was  a  competent  witness  to  prove  that  he 
had  never  accepted  the  devise ;  that  the 
rights  of  the  plaintiffs  should  not  be 
prejudiced  by  the  declarations  of  the 
son,  made  in  the  absence  of  the  parties  in- 
terested ;  and  that  one  of  the  defendants, 
called  to  testify  to  the  declarations  of  the 
devisee,  was  rendered  incompetent  by  the 
fact  that  certain  residuary  devisees  of 
the  testators  were  dead  at  the  time  of  the 
trial.     Tarr  v.  Bobinam,  168  P.  8.  60. 

(«)   DecUurationB  agalnit  interert. 

146.  Declarations  against  interest  are 
to  be  taken  as  true,  and  construed  most 
strongly  against  the  declarant.  Oablet's 
Appeal,  5  Cent.  314. 

147.  A  claim  of  set-off  in  one  case  can 
be  offered  in  evidence  against  the  same 
party  in  another  case,  as  a  previous  dec- 
laration upon  the  same  subject.  IJitibert 
V.  Jones,  136  P.  S.  31 ;  s.  c.  26  W.  N.  C. 
326. 

14a  In  an  action  for  the  price  of  an 
article,  where  the  defendant  denies  all 
indebtedness,  evidence  is  admissible  that 
when  the  same  claim  was  presented  be- 
fore a  justice  of  the  peace,  the  defendant 
claimed  a  set-off  to  a  portion  of  the  claim. 
Livingetm  v.  Stevenson,  163  P.  8.  262. 

149.  Where  it  was  averred  that  a  judg- 
ment was  transferred  to  the  defendant 
for  the  purpose  of  collection ;  it  was  held, 
that  his  statements  as  to  the  purpose  of 
the  assignment  made  before  and  after  the 
assignment  were  competent  as  admissions 
by  him ;  and  this,  though  not  at  the  time 
communicated  to  the  plaintiff.  Schwartz 
T.  Ha-Ocer,  140  P.  S.  660. 

lao.  Where  the  note  in  suit  had  been 
surrendered  upon  the  receipt  of  another 
note  which  was  forged,  and  the  defendant, 
when  spoken  to  concerning  the  note  in 
suit  and  his  signature  thereto,  had  re- 
plied that  the  note  was  all  right ;  it  was 
hdd,  tiiat  the  evidence  was  sufKcient 
to  warrant  the  jury  in  finding  that  de- 
fendant's signature  was  genuine.  West 
Philaddphia  Nca.  Bank  x.  Field,  143 
P.  S.  473. 


isi.  In  an  action  on  a  bond  given 
by  the  defendant  to  her  father,  since 
deceased,  where  it  was  alleged  that  in 
release  of  payment  he  had  voluntarily 
destroyed  the  bonds  in  his  lifetime,  and 
a  close  confidential  relation  between  them 
was  not  denied,  and  there  was  strong  evi- 
dence of  extreme  weakness  bodily  and 
mentally;  it  was  Md,  that  the  burden 
was  on  the  defendant  to  show  that  the 
transaction  was  righteous  and  conscien- 
tious and  that  the  obligee  had  acted  in- 
telligently, deliberately,  and  freely;  and 
this,  though  the  disorder  was  merely  tem- 
porary and  not  operative  at  the  particular 
time,  and  it  was  competent  for  the  plain- 
tiff's executors  to  prove  declarations  of 
the  obligee,  before  his  capacity  was  ques- 
tioned, to  the  effect  that  he  had  intended 
the  bonds  should  be  paid.  Smiih  v. 
Loafinan,  146  P.  S.  628. 

152.  In  trespass  for  tearing  down  a 
fence,  the  declarations  of  the  defendant, 
after  being  remonstrated  with,  that  he 
was  determined  to  tear  down  the  fence, 
are  admissible  to  show  malice  and  ill- 
will  and  for  the  purpose  of  enhancing  the 
damages.  Kennedy  v.  Erdman,  150  P.  8. 
427. 

153.  Where  the  bonds  of  a  railroad 
company  were  found  sealed  in  an  enve- 
lope after  the  testator's  death,  and  ad- 
dressed to  the  company ;  it  was  held,  that 
such  sealing  was  a  declaration  against 
testator's  interest  as  to  the  ownership  of 
the  bonds,  and  indicative  of  an  intention 
to  deliver  them  to  the  rightful  owner. 
Philadelphia  TYust  Co.  v.  Philadelphia  S 
Erie  R.  R.  Co.,  160  P.  8.  690. 

154.  Upon  the  question  whether  a  pur- 
chaser was  insolvent  when  he  made  a 
purchase,  evidence  is  admissible  of  his 
declarations  as  to  his  prior  insolvency 
after  his  goods  were  levied  upon.  Ped- 
man  v.  Sartorius,  162  P.  8.  320. 

155.  Where  a  statement  in  assumpsit 
avers  a  debt  for  money  loaned,  and  in  the 
same  count  sets  forth  a  copy  of  the  note 
given  for  the  debt,  the  note  may  be 
treated  at  the  trial  as  the  real  cause  of 
action,  and  where  the  defence  is  an  al* 


3487 


Digitized  by 


Google 


6976 


EVIDENCE,  XXIX. 


6976 


leged  fraudulent  alteration  of  the  amount 
of  the  note,  evidence  is  admissible  that 
plaintiff,  at  the  time,  was  borrowing  a 
larger  sum  from  a  third  party  and  that 
he  had  declared  to  defendant's  family 
that  nothing  was  due  him,  and  that  he  did 
not  mention  the  debt  when  the  inquiry 
was  made  at  the  inquest  of  lunacy  held 
over  the  debtor.  Winters  v.  Mowrer,  163 
P.  S.  235. 

136.  The  uncontradicted  testimony  of 
third  persons  that  one,  who  claims  as  a 
creditor  of  the  estate,  declared  to  them 
that  the  sum  claimed  by  him  was  a  con- 
tribution to  a  partnership  between  him 
and  the  decedent,  is  sufficient  to  support 
a  finding  that  such  partnership  existed. 
McNeilan's  Estate,  167  P.  S.  473 ;  affirm- 
ing 8.  c.  16  C.  C.  46;  s.  c.  1  Lack.  L.  N. 
107. 

157.  In  an  action  of  debt  the  declara- 
tions of  the  defendant  to  a  stranger  to 
the  contract  are  admissible  in  evidence. 
Saber's  Estate,  5  York  202. 

(<2)   Declarationt  in  favor  of  declarant. 

158.  Adverse  possession  may  be  shown 
by  the  declarations  of  the  party  claiming 
it,  as  well  as  by  the  understanding  of  his 
neighbors.  Kennedy  v.  Wible,  11  Atlan. 
98. 

159.  In  an  action  by  a  niece  against  her 
uncle's  estate  to  recover  under  a  contract 
alleged  to  have  been  made  with  her 
uncle,  declarations  of  the  plaintiff  made 
prior  to  the  death  of  her  uncle  as  to  the 
existence  of  the  contract,  are  not  admis- 
sible under  the  act  11  June  1891  (Bright- 
ly's  Purdon  819).  Thomas  v.  MiUer,  166 
P.  S.  216. 

(e)  Declarations  of  decedents. 

160.  Upon  an  allegation  of  forgery  and 
a  disagreement  between  experts  on  the 
subject,  the  validity  of  the  note  against  a 
decedent's  estate  may  be  sustained  by  his 
admissions  and  declarations.  Fon^s  Ap- 
peal, 11  Atlan.  228. 

161.  A  trust  in  favor  of  a  minor  child 
can  be  established  in  a  suit  against  the 
administrator  of  the  mother  by  her  deo- 
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larations  that  the  money  "belonged  to 
the  boy."     Guckert  v.  Seidd,  2  Mona.  45. 

162.  Upon  a  claim  for  nursing  a  de- 
cedent, a  recovery  may  be  had  upon  a 
quantum  meruit;  so,  a  contract  to  pay 
may  be  established  by  the  declaration  of 
the  decedent,  proved  by  a  disinterested 
witness,  that  "  Betsey  is  very  kind  to  me. 
I  have  promised  her  that  she  shall  be 
paid  by  my  executors  when  I  am  gone, 
for  waiting  on  me."  Harrington  v.  Hidt- 
man,  148  P.  S.  401. 

163.  In  a  suit  on  a  mechanic's  lien  by 
an  administrator,  where  the  defendant 
offered  declarations  of  the  plaintiff's  de- 
cedent that  the  claim  was  paid ;  it  was 
held,  that  it  wa^  iutadmissible  for  the 
plaintiff  to  prove  an  account  book  of  the 
decedent  showing  another  account  with 
an  entry  of  payment,  for  the  purpose  of 
establishing  that  his  declarations  referred 
to  the  latter  account  and  not  to  the  one 
in  suit  Bowers  v.  Overfidd,  10  C  C. 
273. 

164.  Declarations  of  a  testator  not 
made  in  the  presence  of  the  person  sought 
to  be  charged  by  them,  are  not  admissible. 
SteuHirfs  Estate,  15  C.  C.  380. 

165.  Claims  for  services  against  a  de- 
cedent's estate,  not  presented  as  a  legal 
demand  until  after  the  death  of  the  al- 
leged debtor,  will  have  every  intendment 
and  presumption  made  against  them. 
The  declarations  of  the  decedent  amount 
to  nothing,  when  confronted  by  the  due- 
bills  of  the  claimant  found  in  the  hands 
of  the  decedent.  Koecker's  Estate,  47 
L.  I.  505. 

166.  Upon  a  claim  by  a  widow  against 
a  deceased  husband's  estate  for  money 
loaned,  where  she  has  established  by  other 
evidence  her  possession  of  a  separate  es- 
tate, the  declarations  of  the  decedent  as 
to  the  receipt  of  the  money  are  admissible 
in  evidence  in  support  of  the  claim. 
Heilman's  Estate,  1  York  181. 

(.g)   Of  administrators. 

167.  In  replevin  gainst  an  adminis- 
tratrix personally  for  property  not  in- 
cluded in  her  inventory,  her  deolaratioiis 
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tending  to  show  that  the  property  belongs 
to  the  plaintiff  are  not  evidence.  Suoab 
T,  Miller,  9  Atlan.  667. 

168.  In  a  proceeding  in  the  orphans' 
court  to  enforce  specific  performance  of 
a  decedent's  contract,  the  estate  is  not 
bound  by  an  admission  of  the  administra- 
tor, withojut  personal  knowledge,  of  a  pay- 
ment of  purchase  money.  DowU^a  Es- 
tate, 136  P.  S.  210. 

(,h)  Of  persons  having  a  joint  interest. 

1G9.  Upon  a  charge  of  conspiracy  the 
declarations  of  one  of  the  parties  are 
admissible  against  the  other,  only  after 
proof  of  the  bargain  or  agreement.  Hol- 
Um  V.  New  Castle  BaUway  Co.,  138  P.  S. 
Ill;  8.  c.  8  C.  C.  430. 

170.  A  combination  to  defraud  cred- 
itors between  a  debtor  and  a  transferee 
cannot  be  established  by  the  declaration 
of  one  party  in  the  absence  of  the  other. 
Hager  v.  Weiss,  5  Montg.  121. 

171.  If,  upon  distribution  of  the  pro- 
ceeds of  a  sheriff's  sale,  a  judgment  con- 
fessed for  the  arrears  of  a  dower  charge 
be  attacked  by  other  creditors  as  fraudu- 
lent and  collusive,  the  fraud  and  collusion 
cannot  be  established  by  casual  declara- 
tions of  the  plaintiff  and  defendant,  not 
made  in  each  other's  presence,  the  same 
being  denied  by  both  parties  imder  oath. 
Eintzel  v.  Eintzel,  133  P.  S.  71. 

172.  On  the  trial  of  an  issue  to  test 
whether  a  confessed  judgment  was  in 
fraud  of  the  plaintiff  in  the  issue,  the 
acts  and  declarations  of  the  defendant  in 
the  judgment,  made  in  the  absence  of  the 
plaintiff  in  the  judgment  (and  defendant 
in  the  issue),  are  not  admissible  against 
the  latter.     Wolf  v.  Kohr,  133  P.  8.  13. 

173.  Where  the  lessors  in  an  oil  lease 
were  an  adult,  and  a  guardian  of  certain 
minors,  a  declaration  by  the  guardian  in 
relation  to  the  lease  that  the  same  was 
ended  and  void  and  the  lessors  had  no 
claim  thereunder,  could  not  relieve  the 
assignee  of  the  lease  from  liability  for 
failure  to  perform  the  covenants  of  the 
lessee.  Springer  v.  Citizeiis  Nattirai  Oas 
Co.,  145  P.  S.  430. 


174.  In  an  action  to  hold  several  per- 
sons liable  as  partners,  the  declarations 
of  some  of  the  defendants,  as  to  the 
partnership,  are  not  evidence  as  to  the 
others.     Walker  v.  Tupper,  162  P.  S.  1. 

175.  Upon  the  trial  of  an  attachment 
execution  where  the  plaintiff  claims  that 
the  defendant  owes  the  garnishee  money, 
and  it  appears  that  the  garnishee  held  a 
judgment  against  the  defendant  which 
had  been  opened  and  upon  the  trial  of 
which  a  judgment  had  been  entered  in 
favor  of  the  defendant,  and  upon  which 
trial  the  defendant  had  claimed  that  the 
note  then  in  suit  had  never  represented 
a  real  debt ;  it  was  held,  that  declarations, 
written  or  oral,  of  either  the  defendant  or 
the  garnishee  which  tended  to  show  that 
the  judgment  did  represent  a  real  debt 
were  admissible  in  favor  of  the  plaintiff. 
Sommer  v.  Gilmore,  160  P.  S.  129.  See 
Palmer  v.  GfUmore,  148  P.  S.  48. 

176.  Where  the  lessees  of  an  oil  and 
gas  lease  were  not  tenants  in  common, 
but  joint  grantees  of  a  right  or  privilege, 
and  were  bound  jointly  to  perform  the 
covenants  of  the  contract;  it  was  held, 
that  the  declarations  and  acts  of  two  of 
the  lessees  were  binding  upon  the  third. 
Hooks  V.  mrrst,  166  P.  S.  238. 

(<)  Of  agents  and  attome3r8. 

177.  The  authority  of  an  agent  cannot 
be  proved  by  his  declarations.  Mclnnet 
V.  Rittenhouse,  1  Mona.  667;  s.  c.  16 
Atlan.  818;  Kaufman  v.  National  Transit 
Co.,  2  Mona.  36. 

178.  Upon  the  trial  of  a  scire  facias 
sur  mortgage,  statements  of  a  convey- 
ancer who  negotiated  the  loan  and  em- 
bezzled the  fund  that  he  was  acting  as 
agent  for  the  mortgagee,  are  not  admis- 
sible to  establish  such  agency.  Pepper 
V.  Cairns,  133  P.  S.  114;  s.  c.  26  W.  K 
C.  662. 

179.  Where  it  is  proposed  by  a  defend- 
ant to  prove  declarations  by  plaintiff's 
son-in-law,  there  must  be  an  offer  to  show 
that  the  defendant  was  acting  at  the  time 
for  the  plaintiff,  and  the  offer  should 
embrace  at  least  the  substance  of  the 
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declaration.    Long  v.  North  British  Insur- 
ance Co.,  137  P.  S.  335. 

180.  Where  a  decedent  intrusted  most 
of  his  collections  to  his  son-in-law,  and 
the  administrator  sought  to  charge  the 
son-in-law  with  moneys  alleged  to  hare 
been  received  and  unaccounted  for;  it 
was  held,  that  assertions  by  the  defend- 
ant after  decedent's  death  that  he  wished 
there  was  some  one  who  knew  something 
about  the  affairs  of  the  deceased,  and 
that  he  himself  knew  nothing  about  them 
whatever,  were  irrelevant  and  inadmis- 
sible.   Kjvapp  V.  Griffin,  140  P.  S.  604. 

181.  In  an  action  for  damages  for  in- 
juries caused  by  an  explosion  resulting 
from  natural  gas  being  forced  at  an  ex- 
traordinary pressure  through  the  main 
before  the  plaintiffs  plumbing  was  in  a 
condition  to  keep  it  from  his  house;  it 
was  held,  that  declarations  of  a  lineman 
made  to  a  person  about  connecting  with 
the  pipe  line,  that  the  gas  had  been 
stopped  off  and  that  there  would  be  no 
danger  of  making  a  connection,  were 
admissible  against  the  company.  Baker 
y.  Westmoreland  &  Cambria  Natural  Qa» 
Co.,  157  P.  S.  693. 

182.  In  a  suit  against  an  alleged  prin- 
cipal by  the  son  of  the  alleged  agent ;  it 
was  held,  that  the  declarations  of  the 
plaintiff's  mother,  made  before  her  death, 
denying  her  agency,  but  not  made  at  the 
time  she  made  the  contract  with  plaintiff 
and  not  made  to  plaintiff  at  any  time 
lior  in  his  presence,  were  not  admissible 
against  him.  Harrington  v.  Branson,  161 
P.  8.  296. 

183.  Where  a  claimant  against  a  dece- 
dent's estate  was  the  father-in-law  of  the 
decedent,  and  it  appeared  that  the  dece- 
dent had  purchased  the  house  and  the 
claimant  took  the  cash  part  of  the  pur- 
chase money  to  the  company  employed 
to  examine  the  title  and  asserted  to  the 
officers  that  he  was  advancing  it  by  way 
of  a  loan;  it  was  held,  that  such  an 
assertion  on  his  part  was  not  admis- 
sible in  evidence  as  part  of  the  rea 
gestoe  for  the  purpose  of  establishing 
the  loan.    MuOer'a  Estate,  13  G.  G.  183. 


18*.  In  an  action  of  account  render  by 
the  principal  against  the  executor  of  an 
attorney,  a  statement  of  the  attorney's  ac- 
counts relating  to  his  client's  business  in 
his  own  handwriting  is  admissible  for  the 
plaintiff,  and  it  need  not  be  shown  to 
have  been  communicated  by  the  attorney 
to  the  plaintiff  or  his  agent.  Johnson  v. 
McCain,  145  P.  8.  631. 

185.  An  admission  of  counsel  uninten- 
tionally made,  will  not  be  permitted  to 
defeat  a  party's  rights.  Nedntt  v.  Turner, 
166  P.  S.  429;  affirming  s.  c.  7  Knlp 
41. 

186.  In  an  action  by  an  attomey-at-Iaw 
to  recover  a  fee,  a  statement  made  by  the 
plaintiff's  attorney  in  the  absence  of  his 
client,  to  the  effect  that  the  plaintiff  did 
not  claim  the  fee,  is  inadmissible  against 
the  plaintiff.  Smith  v.  Eyre,  161  P.  8. 
116. 

(k)  Of  grantors  and  astignora. 

187.  In  replevin  for  a  piano  by  a 
daughter  against  her  mother,  evidence  is 
admissible  of  the  declaration  of  plaintiff's 
deceased  father  showing  a  gift  to  the 
plaintiff.    Swab  v.  Miller,  9  Atlan.  667. 

188  In  a  feigned  issue  vmder  the  sher- 
riff's  interpleader  act,  the  title  of  the 
plaintiff  cannot  be  defeated  by  the  decla- 
rations of  his  assignor.  WiddaU  y-  Garsed, 
125  P.  S.  358. 

189.  If  the  vendee  permit  the  property 
to  remain  in  his  vendor's  possession,  he  is 
affected  by  any  subsequent  sale  by  his 
vendor  to  any  person  taking  possession, 
and  also  by  the  declarations  of  his  vendor 
made  while  he  held  possession.  Shannon 
V  Minney,  130  P.  8.  280.  8ee  MiOer  v. 
Browarsky,  Ibid.  372. 

190.  Where  the  insanity  of  a  grantor, 
as  found  by  inquest,  antedated  his  deed, 
it  was  competent  for  the  grantees  in 
ejectment  against  them,  to  prove  his  dec- 
larations fifteen  months  before,  that  he 
intended  to  execute  the  deed  to  them. 
Bice  V.  Rice,  127  P.  8. 181. 

VSL.  Declarations  made  by  a  grantor  in 
his  own  interest  in  the  absence  of  his 
grantee  are  not  admissible  against  the 
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title  of  the  latter's   devisee.    Parry  v. 
Parry,  130  P.  S.  94. 

190.  In  trespass  for  the  obstruction  of 
a  way,  an  admission  of  a  predecessor  in 
title  during  his  ownership,  that  he  had 
no  right  to  close  a  way,  is  competent  evi- 
dence against  a  subsequent  owner  of  the 
servient  tenement.  Conversations  before 
the  obstruction  between  the  owner  of  the 
servient  tenement  and  her  lessee,  in 
which  the  lessee  expressed  his  opinion  in 
answer  to  her  inquiry,  that  the  way 
could  not  be  closed,  is  competent  evidence 
upon  the  question  of  damages,  althoiigh 
not  competent  upon  the  character  of  the 
way.    Bennett  v.  Biddle,  160  P.  S.  420. 

193.  Where  the  evidence  established 
that  the  defendant  tore  down  plaintiffs 
fence  with  a  strong  hand  after  being  re- 
monstrated with ;  it  was  heUl,  that  loose 
conversation  between  the  defendant  and 
plaintiff's  predecessor  in  title,  to  the  effect 
that  the  fence  was  to  be  removed  to  a 
compromise  line,  were  inadmissible  in 
mitigation  of  damages.  Kennedy  v.  Erd- 
man,  160  P.  S.  427. 

194.  In  an  action  on  a  promissory  note 
given  in  payment  for  lands,  where  the 
maker  claims  that  he  was  induced  to  buy 
the  lands  by  fraudulent  representations, 
a  written  statement  made  by  the  vendor  at 
the  timfr  of  the  sale  as  to  the  value  and 
character  of  the  land,  is  admissible  in 
evidence.  Martin  v.  Kline,  167  P.  S. 
473. 

195.  In  an  action  of  ejectment,  the 
declarations  of  a  person  while  holding 
title  are  admissible  in  evidence  against 
those  holding  under  him.  King  v.  Wible, 
10  C.  C.  621. 

196.  Declarations  of  the  vendor  not 
made  in  the  presence  of  the  vendee,  will 
be  admitted,  unless  the  offer  indicate  that 
they  were  adverse  to  the  vendor's  title, 
or  calculated  to  establish  fraud  between 
the  vendor  and  vendee.  Neal  v.  Cochran, 
4  Del.  16. 

197.  Where  two  parties  claim  title 
to  personal  property  under  the  same  per- 
son, the  latter's  declarations  are  evidence 
against  himself  and  all  who  claim  under 


him,  if  made  before  the  title  vests  in  the 
party  against  whom  the  declarations  are 
offered.  Silfies  v.  Lavbach,  4  Northam. 
196;  s.  c.  6  Del.  477. 

19a  The  parol  declarations  of  a  per- 
son having  the  legal  title  to  land,  that  it 
actually  belongs  to  another,  followed  by  a 
conveyance  for  the  benefit  of  such  other 
person,  are  competent  evidence  to  rebut 
a  presimiption  of  fraud  or  undue  influ- 
ence, which  in  view  of  the  relations  of 
the  parties  and  the  age  and  infirmity  of 
the  grantor  might  otherwise  arise  from  the 
absence  of  a  money  consideration.  Kyte 
V.  Kyte,  8  Kulp  1. 

199.  In  all  cases  of  alleged  gift,  the 
proof  must  be  of  an  actual  gift  perfected 
by  delivery  and  not  simply  of  an  inten- 
tion to  give ;  where  such  proof  rests  upon 
the  declarations  of  the  donor,  such  dec- 
larations must  be  unequivocal.  Mccarty's 
Estate,  4  Dist.  Rep.  463. 

(I)  Of  grantees. 

200.  The  statements  of  a  purchaser  at 
the  time  of  the  execution  of  the  deed  to 
his  son  are,  upon  distribution  of  the  for- 
mer's estate,  evidence  to  show  that  he  paid 
the  purchase  money  and  the  deed  was  put 
in  his  son's  name  "  for  safety  "  from  cred- 
itors. OiUespie^s  Estate,  7  C.  C.  306 ;  s.  c. 
46  L.  1. 444. 

201.  In  an  action  against  the  purchaser 
of  the  business  and  assets  of  a  firm,  the 
testimony  of  other  firm  creditors  is  admis- 
sible to  show  that  the  defendant  has  paid 
their  claims.  EUon  v.  Perkinpine,  1  East 
636. 

202.  The  ante  litem,  motam  declarations 
of  the  builder  of  a  saw  mill  are  evidence  on 
the  question  of  fixture  or  no  fixture  where 
the  other  evidence  on  the  subject  is  con- 
flicting.   Benedict  v.  Marsli,  127  P.  S.  309. 

,  (4»)  Of  mortgagees. 

203.  The  legal  effect  of  the  satisfaction 
of  a  mortgage  cannot  be  destroyed  by  the 
declarations  of  the  mortgagee,  made  after 
the  satisfaction,  that  she  intended  to  make 
the  mortgagor  pay  the  principal  and  in- 
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terest  of  the  mortgage.     Safe  Deposit  & 
TrvuA  Co.  V.  Kelly,  159  P.  S.  82. 

(n)  Of  trastees  and  cental  que  trnsts. 

204.  The  admissions  of  a  trustee  as  to 
the  fact  of  his  trust  are  binding  upon  him, 
though  made  to  a  stranger.  Hicken  r. 
McGlathery,  47  L.  I.  36. 

205.  Declarations,  when  receiving 
money,  evincing  an  intention  to  take  it  in 
trust,  repel  the  presumption  of  personal 
acquisition  and  fix  a  trust  upon  the  fund. 
Biuik  V.  Henderson,  4  Cent.  697.  See  Hen^ 
derson  v.  Buck,  3  Lane.  371. 

206.  Query,  whether  in  an  action  of 
ejectment,  the  declarations  of  a  defendant 
are  admissible,  that  he  bought  the  land  at 
an  orphans'  court  sale  and  had  taken  title 
in  his  son's  name  in  order  to  defeat  cred- 
itors.   Silliman  v.  Haas,  151  P.  S.  52. 

207.  Where  a  son  acting  for  his  father, 
who  is  the  plaintiflE  in  the  execution,  pur- 
chases real  estate  at  sheriffs  sale  for  an 
inadequate  price,  pays  the  purchase  money 
out  of  his  own  pocket,  and  the  father,  by 
his  subsequent  conduct,  shows  that  he  had 
knowledge  of  the  whole  transaction,  the 
son  will  not  be  declared  a  trustee  ex  male- 
fxxo;  the  declarations  of  the  father  after 
the  sale  claiming  the  land  as  his  own 
are  inadmissible  as  evidence  of  a  trust. 
Evans  v.  McKee,  162  P.  S.  89. 

(o)  Of  lessors. 

200.  In  a  suit  for  rent  where  the  lessee 
was  not  to  be  liable  if  the  premises  were 
destroyed  by  fire  not  caused  by  his  negli- 
gence, the  plaintiff's  proofs  of  loss  are  evi- 
dence for  the  limited  purpose  of  showing 
his  admissions  that  the  fire  was  not  caused 
by  negligence.  PhUadelpMa  T.  S.  D.  & 
Ins.  Co.  V.  Purees,  12  Cent  659;  s.  c.  13 
Atlan.  936. 

209.  In  an  action  for  rent,  where  the 
only  question  was  as  to  the  terms  of  the 
contract,  it  was  incompetent  for  the  de- 
fendants to  prove  the  custom  of  the  lessor 
in  renting  the  building,  his  declarations 
as  to  his  custom,  or  the  usages  of  his  as- 
signee as  to  renting  in  like  cases.    Arrott 


Steam  Power  MiUs  Co.  v.  Way  Mfg.  Co., 
143  P.  S.  435. 

210.  In  an  action  for  rent  where  the 
lessee  alleges  a  parol  agreement  of  the 
lessor  to  accept  a  surrender,  a  letter  by 
the  lessor  inconsistent  with  such  agree- 
ment is  admissible  in  evidence.  Hareeig 
V,  Ounzberg,  148  P.  S.  294. 

(P)   Of  judgment  debtors. 

211.  A  judgment  being  confessed  for  a 
valuable  consideration,  the  rights  of  the 
plaintiff  cannot  be  affected  by  the  declara- 
tions of  the  judgment  debtor.  Farren  v. 
Mintzer,  14  Atlan.  267;  s.  o.  13  Cent  74. 

212.  In  an  effort  to  show  that  a  con- 
fession of  judgment  in  ejectment  was 
fraudulent  as  to  creditors,  the  acts  and 
declarations  of  the  defendant  in  ejectment, 
after  the  transaction,  are  insufficient  to 
connect  the  plaintiff  with  the  alleged 
fraud.    BeU  v.  Throop,  140  P.  S.  641. 

213.  A  judgment  note  cannot  be  in- 
validated by  the  loose  declarations  of  the 
debtor  that  he  confessed  the  judgment 
to  defraud  creditors.  Drake  v.  Hayes,  2 
Lack.  Jur.  297. 

(9)   Of  strangers. 

214.  Where  plaintiff  in  malicious  prose- 
cution, who  was  arrested  for  trespass, 
testified  that  he  had  leased  the  lot  in 
question  from  a  third  person,  he  could 
not  be  contradicted  by  evidence  of  the 
declarations  of  such  third  person  to  the 
contrary.  McElroy  v.  Meredith,  12  Atlan. 
171. 

215.  In  an  action  by  a  father  for  the 
death  of  his  minor  son,  declarations  by 
the  son,  some  time  after  the  accident,  as 
to  how  he  received  his  injuries,  are  in- 
admissible against  the  father.  Bradford 
V.  Dovans,  126  P.  S.  622. 

216.  In  a  suit  against  a  constable  for 
wrongful  levy  on  plaintiffs  property, 
evidence  is  not  admissible  for  the  de- 
fendant that  a  year  after  the  levy  the 
defendant  in  the  execution  (the  plaintiff's 
father)  claimed  compensation  as  owner 
upon  a  fire  policy.  Benrkethum  v.  Long, 
13  Atlan.  778. 
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217.  In  a  suit  against  a  boom  company 
for  damages  resulting  from  an  ice  jam, 
negligence  cannot  be  established  by  the 
declarations  of  a  former  president  of  the 
company  as  to  why  the  piers  were 
originally  built  below  the  surface  of  the 
water.  Shaio  v.  Susquehanna  Boom  Co^ 
125  P.  S.  324. 

2ia  In  a  suit  for  a  share  of  profits 
under  a  contract  to  divide  equally  the  ex- 
pense of  making  heaters,  and  the  profits 
on  the  same,  where  it  was  the  duty  of  the 
defendant  to  furnish  and  put  up  the 
heaters,  it  was  hdd,  that  declarations  of 
persons  for  whom  work  was  done  by 
defendant,  as  to  their  dissatisfaction,  was 
not  evidence  to  charge  him  with  the 
amovmt  of  their  unpaid  bills  on  the 
ground  of  his  negligent  performance  of 
the  work.  Haiberstadt  y.  Barman,  149 
P.  S.  61. 

(**)  Of  witnesses. 

219.  Upon  the  trial  of  an  appeal  from 
an  assessment  of  damages  and  benefits, 
the  report  of  the  viewers  is  admissible 
in  evidence  to  show  that  one  of  the 
viewers  called  as  a  witness  had  signed 
the  report  making  an  entirely  different 
estimate  of  the  effect  of  the  improvement 
on  plaintiff's  land  from  that  to  which  he 
testified  at  the  trial.  Da/wson  v.  I^tts- 
burgh,  159  P.  S.  317. 

220.  In  an  action  against  a  firm  for  the 
price  of  goods  alleged  to  have  been  sold 
the  firm,  where  judgment  was  entered  by 
default  against  one  partner  and  the  other 
partner  defended  on  the  ground  that  the 
goods  were  not  purchased  by  the  firm, 
but  by  his  co-partner,  and  contributed  by 
the  latter  to  the  firm,  where  the  manager 
of  the  firm's  business  testified  that  the 
goods  had  been  purchased  by  the  firm,  it 
was  held,  that  a  statement  of  the  business 
prepared  at  the  time  of  dissolution,  in 
which  the  price  of  the  goods  claimed  was 
charged  to  capital  stock,  was  admissible 
in  evidence  as  affecting  the  credibility  of 
such  manager.  Frock  v.  Oerber,  167  P.  S. 
316;8.  C.36W.  N.  C.  230. 

See  Etioemce,  LL 


(•)   Of  husband  and  wife. 

221.  Where  a  husband  purchases  prop- 
erty with  his  wife's  money  and  takes  the 
title  in  his  own  name,  there  is  a  resulting 
trust  in  her  favor.  That  she  joined  in  a 
deed  of  a  portion  of  the  land  does  not 
estop  her  from  setting  up  such  trust  as 
to  the  balance.  So  her  title  cannot  be 
divested  by  her  husband's  declarations, 
but  the  trust  may  be  established  by  the 
declarations  of  both  at  the  time  of  the 
purchase.  Hay  v.  Martin,  14  Atlan.  333 ; 
8.  c.  13  Cent  217. 

222.  Upon  the  trial  of  a  sheriff's  inter- 
pleader, where  the  claimant  is  the  wife  of 
the  defendant  in  the  execution,  the  latter's 
declarations  adverse  to  his  wife's  claim 
are  not  admissible  in  evidence.  Martin 
V.  Butt,  127  P.  S.  380. 

223.  In  a  suit  by  a  widow  for  the  death 
of  her  husband,  the  defendant,  on  the 
question  of  damages,  may  prove  that 
decedent  said  he  was  tired  of  life,  that 
he  did  not  want  to  live,  that  his  life  had 
been  a  failure,  and  his  family  a  failure. 
Disbrow  v.  Neater  Totonahip,  8  Atlan.  912. 

224.  The  declarations  of  the  wife  in  an 
action  for  divorce  as  to  ill  treatment  made 
at  a  time  so  distant  from  the  occurrence 
as  not  to  be  a  part  of  the  res  geatce,  are 
not  admissible  in  evidence.  Cain  v.  Cain, 
140  P.  S.  144 ;  affirming  s.  c.  6  Montg.  34. 

228.  In  ejectment  by  a  husband  claim- 
ing as  tenant  by  the  curtesy,  his  deceased 
wife's  declarations  are  admissible  for  the 
purpose  of  disproving  the  alleged  wilful 
and  malicious  character  of  their  separa- 
tion.   Hart  v.  McGfrew,  11  Atlan.  617. 

226.  From  the  mere  fact  of  a  husband's 
reception  of  his  wife's  money,  the  law 
raises  a  presiunption  that  he  received  it 
for  her  use,  and  the  burden  is  on  him  or 
his  heirs  to  prove  a  gift.  Such  a  gift 
cannot  be  established  by  his  declarations 
not  made  in  the  presence  of  his  wife. 
Wormiey's  Estate,  137  P.  S.  101 ;  s.  c.  27 
W.  N.  C.  13. 

227.  An  agreement  to  cohabit  as  hus- 
and  wife  followed  by  public  recognition 
will  constitute  a  marriage.     Such  a  mar- 
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riage  cannot  be  contradicted  by  the  hus- 
band's declarations  to  the  contrary  made 
in  his  wife's  absence.  Moor^a  Estate,  9 
C.  C.  338 ;  8.  c.  48  L.  I.  4. 

22&  Where  the  plaintiff  in  ejectment 
claimed  as  heir-at-law  of  a  husband,  in 
vhom  was  the  legal  title,  and  the  defend- 
ant claimed  under  a  trust  in  the  wife  by 
reason  of  her  money  having  gone  into 
the  land,  it  was  Jidd,  that  the  record  title 
which  had  existed  for  twenty-one  years 
could  not  be  disturbed  by  proof  of  mere 
casual  declarations  of  the  husband  made 
after  the  purchase,  that  his  wife's  money 
went  into  the  land  and  that  it  belonged  to 
her.    Crawford  v.  Thompson,  142  P.  S.  661. 

229.  Where  a  husband  pays  for  land 
with  his  wife's  money,  and  takes  the  title 
in  his  name,  his  declarations  that  he  was 
acquiring  the  land  for  his  wife  are  ad- 
missible in  favor  of  the  wife  in  a  sub- 
sequent action  in  the  assertion  of  her 
equitable  title  under  a  resulting  trust. 
LiglU  V.  Zeller,  144  P.  S.  670;  Light  v. 
ZeUer,  144  P.  S.  682. 

230.  Where  a  husband  held  title  to 
lands  purchased  with  his  wife's  money, 
it  was  held,  that  his  acts  and  declarations 
after  he  acquired  title  indicating  his 
ownership  of  the  land  were  not  binding 
upon  the  wife ;  she  could  not  be  held  re- 
sponsible unless  she  had  actively  partici- 
pated in  them.   Light  v.  Zeller,  144  P.  S.  682. 

231.  Where  a  husband  gave  to  the  plain- 
tiffs, trustees  for  his  wife  and  her  chil- 
dren, a  bond,  conditioned  to  pay  the  inter- 
est to  his  wife  or  to  the  plaintiffs  in  trust 
for  her,  annually  during  her  life,  and  on 
her  death  to  pay  the  principal  to  her 
children ;  it  was  fuM,  in  an  action  by  the 
trustees  on  the  bond  that  the  wife  was 
the  sole  owner  of  the  interest  on  the  fund, 
and  her  positive  and  definite  declaration 
ante  mortem  litem  was  admissible  and 
suflftcient  to  show  in  defence  of  the  action 
that  she  had  made  a  gift  of  the  interest  to 
defendant.     Gait  v.  Smith,  146  P.  S.  167. 

232.  Where  real  estate  standing  in  the 
name  of  the  husband  has  been  sold  at 
sheriff's  sale  as  his  property,  and  in  eject- 
ment against  him,  he  sets  up  a  resulting 


trust  in  favor  of  the  wife,  who  died  intes- 
tate before  the  sheriff's  sale,  he  cannot 
testify  as  to  what  his  wife  said  about  the 
ownership  of  the  land  while  he  was  in 
possession  of  it  with  her,  nor  is  evidence 
admissible  of  her  declarations  to  a  third 
person.    Lawrence  v.  Keener,  149  P.  S.  402. 

233.  In  an  action  on  a  life  policy  where 
the  beneficiaries  are  the  widow  and  chil- 
dren, evidence  that  the  assured  after  the 
date  of  the  policy  filed  an  application  for 
a  pension  in  which  he  made  statements 
inconsistent  with  the  statements  to  the 
company,  are  inadmissible.  Hermany  v. 
Fidelity  Mutual  Ufe  Aaifn,  161  P.  S.  17. 

234.  The  declarations  of  a  husband 
against  his  wife's  interest  are  not  admis- 
sible in  evidence.  Evans  v.  Evans,  165 
P.  S.  572. 

235.  Where  a  deposit  was  in  the  name 
of  a  wife,  it  was  hdd,  that  a  testamen- 
tary paper  in  her  handwriting  to  the 
effect  that  the  deposit  really  belonged 
to  her  husband,  was  competent  evidence 
of  his  ownership;  and  this,  although 
when  the  paper  was  found  the  signa- 
ture was  torn  off;  and  where  it  further 
appeared  that  the  wife  had  declared  that 
the  money  belonged  to  her  husband  and 
that  she  had  taken  charge  of  it  because 
he  was  not  much  of  a  business  man,  it 
was  hdd,  that  such  evidence  was  suffi- 
cient to  rebut  any  presumption  of  a  gift. 
Grade's  Estate,  158  P.  S.  521 ;  aflarming 
s.  c.  41  P.  L.  J.  9. 

236.  Where  purchasers  at  a  sheriff's 
sale  under  a  judgment  against  a  husband 
bring  ejectment,  and  the  husband  is  the 
defendant  and  claiming  possession  imder 
a  title  which  he  alleges  to  be  that  of  his 
wife,  evidence  is  admissible  of  acts  and 
declarations  of  the  husband  against  in- 
terest, although  not  made  in  the  presence 
of  his  wife ;  and  in  such  a  case  the  plain- 
tiff may  also  show  that  the  property  was 
assessed  in  the  name  of  the  husband. 
MiUer  v.  Baker,  160  P.  S.  172. 

237.  The  declarations  of  a  husbimd 
made  in  the  absence  of  his  wife  are  not 
admissible  against  the  wife.  Leedom  T. 
Leedom,  160  P.  S.  273. 


3494 


Digitized  by 


Google 


6989 


EVIDENCE,  XXIX. 


6990 


238.  In  an  action  of  ejectment  against 
husband  and  wife  brought  by  a  stranger, 
the  declarations  of  either  of  the  defend- 
ants are  evidence  as  against  the  interests 
of  both;  quei-y,  whether  the  wife  is  a  com- 
petent witness  in  such  a  case  to  rebut  the 
presumption  of  law,  that  the  land  belongs 
to  her  husband.  PhiUipi  7.  Hanby,  5  Del. 
102. 

239.  In  divorce  proceedings,  adultery 
cannot  be  established  by  the  mere  admis- 
sions or  declarations  of  the  respondent, 
iinsupported  by  other  proof  or  corroborat- 
ing circumstances.  Quick  v.  Quick,  6 
Kulp  137 ;  8.  o.  8  Lane.  117. 

240.  Where  a  widow  made  a  claim 
against  her  deceased  husband's  estate  of 
money  due  before  marriage,  and  it  was 
shown  that  the  day  before  their  marriage 
she  burned  the  note  and  said  she  had 
given  him  the  amount,  but  it  was  further 
shown  by  the  declarations  of  the  husband 
made  just  before  his  death,  that  he  still 
owed,  her  the  money ;  it  was  held,  that  an 
auditor's  finding  in  favor  of  the  claimant 
would  be  sustained.  Young's  Estate,  10 
Montg.  93. 

241.  Upon  the  trial  of  an  issue  con- 
cerning the  validity  of  a  judgment  given 
by  a  husband,  to  his  wife,  it  was  held,  to 
be  incompetent  for  the  wife  to  prove  by 
her  counsel,  certain  declarations  made  by 
her  in  his  of&ce  in  the  absence  of  the 
contesting  creditor,  showing  the  existence 
of  an  indebtedness  to  her  from  her  hus- 
band.   Schwartz  v.  Sckwartz,  5  York  36. 

See  Evidence,  XXXV.,  XLIII. 

(<)  Confessions  in  criminal  cases. 

242.  The  prisoner  and  his  father  being 
indicted  separately  for  murder,  and  there 
being  no  direct  evidence  of  his  participar 
tion  in  the  crime,  a  declaration  by  him 
three  weeks  after  the  murder  that "  it 
would  take  all  pop's  got  to  clear  him" 
was  inadmissible.  It  simply  showed  a 
knowledge  had  after  the  fact.  Comm'th 
V.  Oark,  130  P.  S.  641. 

243.  A  confession  given  voluntarily  or 
without  threats  or  the  promise  of  benefit 


is  not  made  inadmissible  because  after- 
wards reduced  to  writing  and  sworn  to. 
Ibid. 

244.  Inculpatory  admissions  of  a  de- 
fendant, if  complete  in  themselves,  are 
admissible,  though  the  witness  did  not 
hear  and  could  not  give  the  whole  con- 
versation. Comm'th  V.  Taylor,  129  P.  8. 
634. 

245.  Upon  a  trial  for  conspiracy,  testi- 
mony  under  oath  of  the  defendants  in 
a  former  trial  may  be  read  as  their  ad- 
missions and  declarations.  Comm'th  v. 
Doughty,  139  P.  S.  383;  8.  c.  38  P.  L.  J. 
261. 

246.  Upon  a  trial  for  murder,  where 
the  evidence  showed  that  the  deceased  was 
strangled,  it  may  be  shown  that  the  pris- 
oner showed  certain  witnesses  a  peculiar 
grip  by  which  he  claimed  he  could  easily 
"shut  anybody's  wind  off."  Comm'th  v. 
Orossmyer,  156  P.  S.  304. 

247.  Upon  a  trial  for  murder  it  is  error 
to  refuse  to  charge  that  if  the  jury  be- 
lieve the  testimony  of  certain  witnesses 
"that  the  deceased  made  declarations  at 
the  time  of  the  shooting  and  subsequently 
thereto,  that  the  shooting  was  accidental 
and  contradictory  of  his  dying  declara- 
tions," such  declarations  are  to  be  taken 
into  consideration  of  the  jury,  and  if  true, 
there  should  be  an  acquittal.  Comm'th  v. 
Silcox,  161  P.  8.  484. 

248.  A  voluntary  confession  of  guilt 
will  not  be  excluded  unless  some  induce- 
ment was  held  out  to  prompt  to  falsehood, 
and  of  this  the  trial  court  is  the  judge 
in  the  first  instance,  and  its  rulings  will 
not  be  set  aside  but  for  manifest  error. 
Comm'th  V.  Johnson,  162  P.  S.  63. 

249.  Upon  the  trial  of  an  indictment 
for  conspiracy,  the  admissions  or  declara- 
tions made  by  one  conspirator  after  the 
conspiracy  has  come  to  an  end  as  to  acts 
previously  done  by  the  other,  are  not 
admissible  in  evidence  against  the  other. 
Comm'th  v.  Sterling,  10  Lane.  41. 

250.  Where  a  defendant  was  convicted 
of  arson  mainly  on  his  own  confession, 
it  was  held,  that  a  new  trial  would  not  be 
granted  merely  upon  proof  that  defend- 
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ant  was  in  the  habit  of  boasting  that  he 
had  committed  various  crimes,  when  such 
boasts  were  utterly  false.  Comm'th  v. 
Boae,  1  York  126. 

251.  Upon  the  trial  of  an  indictment 
for  arson,  where  the  commonwealth  proved 
a  confession  by  the  defendant  that  he 
committed  the  offence  for  which  he  was 
being  tried,  and  that  he  also  set  fire  to 
another  house,  it  was  held,  that  the  de- 
fendant could  not  contradict  the  latter 
portion  of  his  confession  by  proof  of 
an  alibi  at  the  time  of  the  latter  fire. 
Comm'th  V.  Rose,  1  York  125. 

252.  A  deliberate  and  voluntary  con- 
fession of  guilt  is  among  the  most  weighty 
and  effectual  proofs  in  the  law.  Comm'th 
V.  Manock,  1  York  169. 

253.  The  subject  of  confessions  of  crime 
is  considered  in  a  note  to  McClcdn  v. 
Comm'th,  1  Atlan.  48. 


XZX.  Hearsay. 

(a)  Admisaibility  of  hearsay  evidence. 

254.  In  an  action  on  a  promissory  note 
given  in  payment  for  oil  leases,  where  the 
defendant  claims  that  the  sale  was  made 
by  means  of  false  representations  as  to 
productiveness,  a  statement  of  an  oil 
company  showing  the  production  of  the 
lands  is  not  competent  evidence  where 
such  statement  is  unaccompanied  by  proof 
of  its  correctness.  Smiley  v.  Morris, 
167  P.  S.  349. 

255.  Evidence  is  not  admissible  of  con- 
versations between  third  persons  in  the 
absence  of  the  party  to  be  affected  by 
them;  but  this  rule  does  not  apply  to 
cases  where  the  subject  matter  of  the 
conversation  is  already  within  the  knowl- 
edge of  such  party.  Shue  v.  Fuhrman, 
1  York  62. 

256.  In  matters  of  general  public  in- 
terest as  to  which  there  is  no  induce- 
ment to  collusion  for  a  particular  end, 
the  declarations  of  deceased  witnesses 
made  before  the  controversy  arose  as  to 
reputation  in  ancient  things  and  ancient 
documentary  evidence,  may  be  received. 


Old  Eagle  School  Property,  36  W.  N.  C. 
348. 

(.b)   Evidence  given  on  a  former  triaL 

257.  Where  an  action  was  brought  by 
a  husband  and  wife  in  right  of  the  wife 
for  personal  injuries  to  her,  it  was  Jield, 
in  a  similar  action  by  the  husband  for 
injuries  to  him  at  the  same  time,  where 
the  husband  died  before  trial,  that  the 
husband's  deposition  read  in  evidence  on 
the  prior  trial  was  inadmissible  on  behalf 
of  the  plaintiff,  his  administratrix.  Feam 
V.  West  Jersey  Ferry  Co.,  143  P.  S.  122. 

2Sa  Where  it  is  shown  that  a  witness 
whose  deposition  was  read  upon  a  former 
trial,  though  residing  in  the  county,  is 
aged  and  infirm,  the  admission  of  his  dep- 
osition is  subject  to  the  lawful  discretion 
of  the  trial  judge.  Thornton  v.  Britton, 
144  P.  S.  126. 

259.  In  an  action  on  a  fire  policy,  the 
depositions  of  a  witness  taken  on  a  for- 
mer trial  and  relating  to  the  condition  of 
the  company  prior  to  1884  is  properly 
rejected  where  the  last  action  is  founded 
upon  assessments  which  were  not  made 
until  after  the  year  1884.  SttaqtieTtanna 
Mutual  Fire  Ins.  Co.  v.  Mardorf,  162  P.  S. 
22. 

260.  Where  a  husband  testifies  that  hi» 
wife  is  too  ill  to  attend  court,  her  testi- 
mony taken  at  a  former  trial  of  the  case 
may  be  admitted.  Perrin  v.  WeUs,  165 
P.  S.  299. 

261.  Where  a  suit  has  been  brought 
against  a  decedent  in  his  lifetime,  notes 
of  the  testimony  of  an  interested  witness, 
then  duly  taken,  may  be  given  in  evi- 
dence in  support  of  a  claim  against  the 
decedent's  estate.  Dunlevy's  Estate,  10 
C.  C.  464. 

262.  The  third  section  of  the  act  23 
May  1887  (Brightly's  Purdon  816),  mak- 
ing it  competent  upon  a  second  criminal 
trial  to  read  the  notes  of  examination  of  a 
witness  at  a  former  trial,  where  it  appears 
that  the  defendant  was  present  at  the 
former  trial,  and  the  witness  is  either  dead 
or  out  of  the  jurisdiction,  is  not  unconsti- 
tutional.    Comm'th  V.  Cleary,  148  P.  S. 
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26.      See  Comm'th  v.  Keck,  148  P.  S. 
639. 

(e)  Dying  declarations. 

263.  In  a  bastardy  case  the  attending 
physician  was  permitted  to  testify  as  to 
the  mother's  declarations  of  paternity 
made  while  in  labor,  though  he  was  not 
certain  she  was  in  extremis,  the  jury  being 
instructed  not  to  regard  them  unless  they 
were  satisfied  that  she  believed  herself  to 
be  at  the  time  in  peril  and  not  likely  to 
snryive.  Eadey  t.  Comm'th,  11  Atlan. 
220. 

264.  Upon  an  indictment  for  murder, 
the  dying  declarations  of  the  deceased 
are  properly  received  in  evidence,  al- 
though he  was  under  the  influence  of 
drugs  at  the  time  they  were  made,  but  it 
appears  that  he  understood  everything 
that  was  said  and  that  he  made  intelli- 
gent answers  ^  all  questions  put  to  him. 
Comm'th  v.  Straesaer,  163  P.  S.  461. 

265.  Upon  the  trial  of  an  indictment 
for  murder  the  dying  declarations  of  the 
deceased  are  admissible  in  evidence  where 
the  witness  to  whom  they  were  made  tes- 
tifies that  the  deceased  was  in  his  right 
mind  and  conscious  that  his  death  was 
imminent  at  the  time  he  made  them. 
Comm'th  V.  SHcox,  161  P.  S.  484. 

266.  The  subject  of  dying  declarations 
is  considered  in  a  note  to  Jtailing  v. 
Ccmm'ih,  1  Atlan.  319. 

(d)  Pedigree — legitimacy. 

267.  If  a  child  be  shown  to  be  the 
child  of  a  decedent,  she  is  presumed  to  be 
legitimate.  Simpson's  Estate,  4  Del.  129 ; 
s.  c.  1  Lack.  Jur.  193. 

26a  Early  recollections  of  a  child 
when  between  four  and  five  years  of  age 
are  but  little  value  in  establishing  iden- 
tity in  a  question  of  pedigree.  Value  of 
a  birth-mark  and  resemblance.  Shehan's 
Estate,  139  P.  S.  168;  s.  c.  38  P.  L.  J. 
216 ;  afiarming  s.  c.  37  P.  L.  J.  397. 

269.  A  certified  copy  of  a  birth  and 
baptism  record,  containing  a  statement  of 
illegitimacy,  together  with  evidence  of 
general  reputation,  will  justify  a  finding 


of   illegitimacy.      Ooerman's   Appeal,  1 
Cent.  228;  s.  c.  1  Atlan.  447. 

270.  Illegitimacy  cannot  be  established 
by  the  mere  belief  of  members  of  the 
family ;  mere  belief  is  not  equivalent  to 
general  repute.  West  v.  Sherer,  1  Lack. 
Jur.  117. 

271.  In  an  issue  involving  the  legiti- 
macy of  offspring,  admissions  by  one  of 
the  parties  that  a  marriage  had  taken 
place,  when  in  fact  no  marriage  had  been 
contracted,  while  greatly  weakening  the 
force  of  subsequent  admissions,  will  not 
have  the  effect  of  excluding  them  al- 
together. Drinkhous^s  Estate,  161  P.  S. 
294;  affirming  s.  c.  11  C.  C.  144. 

27Z  Upon  the  question  of  pedigree, 
recitals  in  deeds,  records  and  monumental 
inscriptions  more  than  fifty  years  old  are 
inadmissible  when  there  is  no  other  evi- 
dence than  mere  identity  of  name  to  show 
that  the  person  mentioned  in  such  recitals 
is  the  same  whose  pedigree  is  in  question. 
6ehr  V.  Filter,  143  P.  S.  311. 

273.  When  a  declaration  as  to  pedigree 
made  by  a  deceased  person  is  offered  to 
show  that  A  and  B  were  related  to  each 
other  by  blood,  it  is  sufficient  to  show 
that  the  declarent  was  connected  with  the 
family  of  A.  It  is  not  necessary  to  show 
that  the  declarent  was  also  related  to  B. 
Oehr  v.  IHsher,  143  P.  8.  311. 

274.  Common  reputation  in  a  family 
connection  as  to  who  are  members  of  the 
family,  is  admissible  in  evideilce  when 
no  superior  evidence  is  attainable  or  in 
connection  with  superior  evidence  to 
prove  pedigree,  legitimacy  and  marriage. 
Fickm's  Estate,  163  P.  S.  14. 

275.  Where  an  estate  is  claimed  by 
first  cousins  of  a  decedent  and  also  by 
persons  claiming  as  children  of  his  half 
brother,  whose  legitimacy  is  denied,  there 
is  a  presumption  of  marriage  and  legiti- 
macy, and  tiiis  presumption  is  strength- 
ened by  lapse  of  time  and  cannot  be  over- 
come after  ninety  years  except  by  strong, 
direct  and  satisfactory  proof.  Picken's 
Estate,  163  P.  S.  14. 

276.  For  an  interesting  note  on  the 
subject  of  illegitimacy  and  how  estab* 
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lished,  see  Goerman's  Appeal,  1  Atlan. 
447. 

See  Bastabdt. 

(e)   Boundary. 

277.  Upon  the  location  of  an  old  and 
recognized  division  fence  the  evidence  of 
the  borough  regulator  who  run  the  lines 
was  held  to  be  admissible  to  prove  where 
the  dividing  line  was  actually  located. 
Haupt  V.  Haupt,  16  Atlan.  700. 

ZZXI.    Character. 

278.  In  an  action  for  personal  injuries, 
where  plaintiff's  case  depends  almost 
entirely  upon  his  OAvn  testimony  and  a 
large  amount  of  evidence  is  offered  tend- 
ing to  show  his  bad  character  for  verac- 
ity, it  is  error  for  the  court  to  omit  in  its 
charge  all  mention  of  such  evidence. 
Herstine  v.  Lehigh  Valley  B.  B.  Co.,  161 
P.  S.  244. 

279.  Where  the  witness  testified  that 
the  plaintiff  did  not  have  a  good  charac- 
ter for  truth  and  veracity,  and  gave  the 
names  of  eight  persons  who  had  made 
such  a  statement  to  him,  and  a  verdict 
was  rendered  for  the  defendant,  and  sub- 
sequently six  of  the  eight  persons  swore 
that  they  had  never  made  such  a  state- 
ment ;  it  was  hdd,  that  a  new  trial  should 
be  granted.  (yBryan  v.  Bowers,  10  C.  C. 
264. 

XXXn.  Parol  evidence  to  affect 
written  instruments. 

(a)   Sufficiency  of  the  evidence. 

280.  There  being  no  ambiguity  in  a 
written  instrument,  evidence  to  explain 
it  is  inadmissible.  KirKs  Estate,  6 
Montg.  107. 

281.  The  language  of  a  stipulation  in  a 
bill  of  sale  being  unambiguous,  parol  evi- 
dence was  held  to  be  inadmissible  to  con- 
tradict it.  Coen  v.  Adamson,  11  Atlan. 
74. 

282.  Evidence  to  reform  a  written  in- 
strument on  the  ground  of  fraud,  acci- 
dent or  mistake,  must  be  clear,  precise 


and  indubitable.     KirVs  Estate,  5  Montg. 
107. 

283.  To  contradict  a  written  instrument 
the  evidence  must  be  clear,  precise,  and 
indubitable,  but  not  in  the  sense  that 
there  must  be  no  opposing  testimony. 
Honesdale  Glass  Co.  v.  Storms,  125  P.  S. 
268. 

284.  Equity  will  not  reform  a  written 
instrument  on  the  uncorroborated  testi- 
mony of  a  single  witness  contradicting 
it,  where  the  writing  is  supported  by  the 
plaintiffs  testimony.  Oehres  v.  Crawford, 
9  Atlan.  508. 

285.  If  the  vendor  of  a  right  of  way  to 
a  railroad  company  by  deed,  showing  a 
consideration  of  one  dollar,  set  up  a  am- 
temporaneous  parol  agreement  to  pay  in- 
dependently of  the  deed,  such  agreement 
must  be  established  by  clear  proof.  I/Ar 
V.  Somerset  &  Cambria  Bailroad  Co.,  14 
Atlan.  269 ;  s.  c.  13  Cent  214. 

286.  It  may  be  established  by  the  tes- 
timony of  one  witness  (the  one  who  drew 
the  contract),  in  the  absence  of  evidence 
to  the  contrary,  that,  at  the  time  the  con- 
tract was  executed,  it  was  verbally  agreed 
that  either  could  terminate  it  at  will 
Beal  Estate  TiOe  Ins.  &  Trust  Co.'s  Ap- 
peal, 125  P.  S.  649. 

287.  A  printed  provision  on  the  back 
of  a  railroad  ticket,  not  signed  by  the 
holder,  is  not  such  a  written  contract,  aa 
can  only  be  altered  by  the  evidence  of 
two  witnesses  or  their  equivalent,  dm- 
den  &  Atlantic  Bailroad  Co.  v.  Bausch,  7 
Atlan.  731 ;  affirming  Bausch  v.  Comdex 
&  AOantxc  Baaroad  Co.,  43  L.  L  26a 

28a  A  bill  of  lading  is  a  contract  inter 
partes;  it  is  not  a  mere  memorandum,  and 
oral  testimony  is  not  receivable  to  show 
the  real  contract  JSostetter  v.  Baltimore 
&  Ohio  Bailroad  Co.,  11  Atlan.  609. 

289.  If  an  instrument  be  obtained  by 
fraud,  or  a  fraudulent  use  thereof  be  at- 
tempted in  violation  of  a  parol  agreement 
made  at  the  time  of  its  execution,  the  col- 
lateral agreement,  though  contradicting 
the  terms  of  the  original  instrument, 
may  be  proved  by  paroL  Honesdale 
Glass  Co.  V.  Storms,  126  P.  S.  268. 
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29a  One  who  claiing  as  heir  of  his 
bther  and  puts  in  evidence  a  deed  from 
his  &ther  to  a  third  person,  is  not  thereby 
estopped  from  attacking  its  validity  on 
the  gioimd  that  it  had  been  obtained  by 
frand.    Parry  v.  Parry,  130  P.  S.  94 

29L  In  an  action  upon  a  fir^  policy, 
eTidence  is  admissible  to  show  that  the 
company's  agent  wrote  down  other  an- 
swers than  those  given  by  the  insured, 
and  that  the  latter  signed  the  policy  in 
ignorance  of  that  fact.  Kiaterv.  Lebanon 
Mutual  Insurance  Co.,  128  P.  S.  653. 

292.  In  ejectment  by  a  lessee  against 
a  lessor,  a  verdict  for  defendant  was  sus- 
tained on  the  evidence  of  the  defendant 
of  fraud  in  the  insertion  of  a  false  clause 
in  the  lease  by  the  plaintiff,  the  defend- 
ant being  unable  to  read.  ChrUtie  v. 
Btaddey,  15  Atlan.  874. 

293.  In  an  action  upon  a  written  lease, 
an  af&davit  of  defence  that  the  original 
contract  had  been  abrogated  or  modified 
most  set  forth  a  clear  averment  of  a  bind- 
ing contract.  McBrier  v.  Marshall,  126 
P.  S.  390 ;  Joknaon  v.  Blair,  Ibid.  426. 

291.  Upon  a  scire  facias  sur  mortgage 
to  which  there  was  a  supplemental  agree- 
ment which  became  part  thereof,  it  was 
hdd  there  was  not  sufficient  evidence  to 
impeach  the  validity  of  the  supplemental 
agreement,  and  a  verdict  was  ordered  for 
the  plaintiff.  McHamey  v.  Paine,  10 
Atlan.  20. 

295.  A  clause  of  forfeiture  inconsistent 
with  the  terms  of  the  instrument  will  not 
be  inserted  in  an  oil  lease,  upon  the  evi- 
dence of  the  lessor  and  his  family  (con- 
tradicted by  the  lessee)  of  an  alleged 
centemporaneous  agreement  to  that  effect. 
2»o»9won  V.  Christie,  138  P.  S.  230;  s.  c. 
27  W.  N.  C.  87;  38  P.  L.  J.  136. 

29&  In  order  to  open  a  judgment  by 
confession  upon  the  ground  of  fraud  in 
procuring  the  instrument,  where  no  testi- 
mony denying  the  fraud  is  presented  it 
is  not  requisite  that  the  charge  of  fraud 
be  sustained  by  more  than  one  witness. 
Fort  V.  Mensch,  141  P.  S.  73. 

297.  Where  the  declarations  of  a  dece- 
dent are  offered  to  rebut  a  presumption  of 


payment  arising  from  receipts,  they  may 
be  proved  by  the  testimony  of  any  one 
who  heard  them.  Eshdman's  Estate, 
143  P.  S.  24. 

29a  Where  a  note  was  discounted  by 
the  plaintiff  for  the  payee,  and  it  was  an 
accommodation  note,  and  the  defence 
was  made  by  the  maker  that  he  was  not 
to  be  held  liable  on  the  note,  it  being 
made  for  accommodation  of  the  payee; 
it  was  lidd,  that  the  instrument  could  not 
be  reformed  by  the  testimony  of  the  de- 
fendant, denied  by  the  plaintiff  and  un- 
supported by  circumstances  equivalent  to 
another  witness.  Mifflin  County  Bank  v. 
Thompson,  144  P.  S.  393. 

299.  Where  the  plaintiff  alleges  that  a 
contemporaneous  parol  agreement  induced 
him  to  execute  the  written  contract,  his 
unsupported  oath  to  that  effect,  contra- 
dicted by  the  defendant,  is  insufficient  to 
entitle  him  to  have  the  question  submitted 
to  the  jury.  Halberstadt  v.  Bannan,  149 
P.  S.  61. 

300.  The  uncorroborated  testimony  of 
one  witness  is  not  sufficient  to  vary  or  con- 
tradict the  terms  of  a  written  instrument 
Van  Voorhis  v.  ^ea,  153  P.  S.  19. 

301.  Where  the  plaintiff  agreed  to  erect 
a  church  for  the  defendant  and  entered 
into  a  written  £^eement  with  the  agent 
of  the  board  of  trustees  that  the  church 
should  be  secured  against  any  mechanics, 
liens ;  it  was  held,  that  parol  evidence  was 
inadmissible  to  contradict  the '  written 
agreement  except  for  fraud,  accident  or 
mistake,  which  must  be  established  by 
such  evidence  as  would  induce  a  chan- 
cellor to  reform  or  set  it  aside.  Dymond 
V.  First  Methodist  Church,  2  Lack.  Jur. 
132. 

302.  Parol  evidence  cannot  be  admitted 
to  contradict  the  terms  of  a  promissory 
note  in  the  absence  of  fraud,  accident  or 
mistake.  Kanada  v.  Duckworth,  8  Montg. 
208  i    Wood  V.  Williams,  9  Montg.  9. 

303.  All  conversations,  all  oral  prom- 
ises, all  verbal  i^reements,  become  merged 
in  and  extinguished  by  a  sealed  instru- 
ment which  is  the  final  result  of  the  bar- 
gaining, and  unless   fraud,  accident  or 


VOL.  IV. — tl 


3499 


Digitized  by 


Google 


6999 


EVIDENCE,  XXXII. 


7000 


mistake  be  averred,  the  terms  of  the 
sealed  instrument  can  neither  be  added 
to  or  subtracted  from,  by  parol  evidence. 
Wodcock  V.  Robinson,  148  P.  S.  503; 
affirming  s.  c.  9  C.  C.  503. 

304.  A  Yrritten  contract  is  presumed  to 
contain  the  whole  contract  between  the 
parties,  and  the  jury  must  so  find  unless 
they  are  satisfied  by  clear  and  convicting 
evidence  that  another  part  of  the  agree- 
ment was  in  fact  made  at  the  same  time, 
but  was  omitted  from  the  writing  by 
fraud,  mistake  or  accident.  Jesaop  v. 
Ivory,  168  P.  S.  71. 

305.  In  an  action  by  the  superintendent 
of  a  corporation  for  a  balance  of  salary, 
where  he  testified  that  the  general  man- 
ner agreed  that  his  salary  should  be  ten 
thousand  dollars,  but  directed  that  his 
salary  be  credited  on  the  books  at  seven 
thousand  dollars  and  that  the  other  three 
thousand  dollars  shovdd  be  charged  to 
the  expense  account  kept  at  the  general 
office ;  it  was  ?ield,  that  the  book  entries 
and  accounts  kept  under  his  OTvn  super- 
vision were  strong  proof  of  a  contract  to 
serve  at  a  salary  of  seven  thousand 
dollars,  but  that  they  did  not  in  any 
proper  sense  constitute  a  written  contract 
which  could  not  be  varied  or  affected  by 
parol  evidence.  Chapin  v.  Ca/mbria  Iron 
Co.,  146  P.  S.  478. 

306.  Where  a  contract  for  advertising 
in  railway  cars  was  in  writing  and  the 
plaintiffs  claimed  that  the  defendant  had 
agreed  by  parol  to  permit  them  to  sub- 
stitute the  advertisement  of  other  parties, 
and  this  was  testified  to  by  one  witness, 
and  denied  by  the  defendant,  and  Tinder  a 
similar  contract  for  the  previous  year, 
it  appeared  that  the  plaintiffs,  at  their 
own  request,  were  permitted  to  sub-let 
their  space ;  it  was  Jidd,  that  the  evidence 
was  not  sufficient  to  sustain  a  finding 
that  the  written  agreement  had  been 
changed  or  modified.  Wyckoff  v.  Ferree, 
168  P.  S.  261. 

307.  Where  the  defendant  by  a  written 
contract  agreed  to  purchase  oil  from  the 
plaintiff  at  a  certain  sum  per  barrel,  and 
the   plaintiff   claimed  that  the  written 


agreement  did  not  embody  the  acJtnal 
terms  of  the  contract,  but  that  the  de- 
fendant was  to  pay  ten  cents  per  barrel 
for  packing  the  oil;  it  was  held,  that 
the  plaintiff  could  not  recover  the  ten 
cents  where  he  was  the  only  witness  who 
testified  in  support  of  the  claim.  Thayer 
V.  Seep,  168  P.  S.  414. 

308.  As  to  the  effect  of  parol  testimony 
in  contradiction  of  a  lease  as  to  its  termina- 
tion, see  Diehl  v.  Lee,  9  Atlan.  865. 

309.  On  the  subject  of  the  admissibility 
of  parol  evidence  to  vary  a  written  con- 
tract, see  note  to  CuUmcm  v.  Lindaay,  6 
Atlan.  335. 

(fr)   Previous  agreements. 

310.  In  ejectment  by  a  vendor  against 
a  vendee  after  the  execution  and  delivery 
of  the  deed,  parol  evidence  that  the 
original  contract  which  led  to  a  deed 
was  a  gaming  contract  of  insurance,  is 
inadmissible.  Smith  v.  Steffy,  6.  Lane. 
169. 

311.  The  parties  to  a  written  contract 
may  subsequently  abandon,  modify  or 
change  it,  or  sul^titute  a  new  contract, 
and  this  may  be  shown  by  parol,  and  for 
this  purpose  evidence  of  the  negotiations 
which  led  up  to  the  written  agreement  is 
admissible  to  show  the  reason  for  it  beii^ 
made  as  it  was,  and  to  sustain  the  allega- 
tion of  a  change  when  the  reason  ceased 
to  exist.  Holloway  v.  Frick,  149  P.  S. 
178. 

312.  In  an  action  to  recover  rental 
under  an  oil  lease,  where  there  was  no 
allegation  of  fraud,  acccident  or  mistake, 
it  was  held,  that  an  agent  of  the  lessee 
would  not  be  permitted  to  testify  that 
before  the  lease  was  signed,  he  explained 
the  legal  construction  of  the  forfeiture 
clause  to  the  lessor,  who  assented  to  the 
explanation,  where  the  clause  was  un- 
ambiguous and  its  construction  was  di- 
rectly contrary  to  that  stated  by  the 
witness.    HaU  v.  FhiUips,  164  P.  S.  494 

(o)  Contemporuieona  agreements. 

313.  To  modify  the  effect  of  a  written 
instrument  by  parol  proof  of  a  contem- 
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poraneous  agreement,  there  must  be  proof 
of  its  omission  from  the  instrument  by 
fraud,  accident  or  mistake.  Boer's  Ap- 
peal, 127  F.  S.  360. 

314.  The  time  for  the  performance  of 
a  written  contract  may  be  extended  by 
parol.  There  was  held  to  be  sufficient 
evidence  of  such  extension.  Locust  Moun- 
tain Water  Co.  v.  Yorgey,  13  Atlan.  956. 

315.  A  contemporaneous  parol  agree- 
ment to  renew  a  promissory  note,  being 
the  consideration  of  its  execution,  is  ad- 
missible in  evidence  to  vary  its  terms. 
Pearce  v.  Snare,  7  C.  C.  537. 

316.  A  married  woman's  judgment  note 
for  the  purchase  of  land  is  valid ;  parol 
evidence  is  admissible  to  prove  the  con- 
sideration. Hamilton  v.  Baum,  4  Cent. 
708. 

317.  In  a  suit  on  a  renewal  note,  parol 
evidence  is  admissible  to  show  the  in- 
dorsement of  the  note  given  up  in  ex- 
change for  the  note  in  suit    Hipps  v. 

Wardle,  1  Atlan.  727. 

3ia  Where  no  time  of  payment  is 
mentioned  in  a  note,  the  legal  inference 
is,  that  it  is  payable  on  demand,  but  in 
an  action  between  the  parties  to  the  note 
such  inference  may  be  rebutted  by  proof 
of  a  parol  contemporaneous  agreement 
fixing  the  time  of  payment.  Homer  v. 
.Horner,  145  P.  S.  258. 

319.  The  payee  of  non-negotiable  paper 
does  not  become  an  indorser  by  writing 
his  name  on  the  back  of  it,  but  if  it 
appear  that  he  agreed  that  he  would  be 
responsible  for  its  payment,  such  agree- 
ment may  be  shown,  and  if  made  for  a 
sufficient  consideration,  may  be  enforced. 
ShaffataU  v.  McDaniO,  162  P.  S.  698. 

320.  In  a  suit  on  a  premium  note  given 
to  a  mutual  life  insurance  company,  it 
may  be  shown  that  there  was  a  parol 
agreement  to  allow  a  rebate  of  a  certain 
proportion  of  the  amount  of  the  note  at 
maturity ;  such  parol  i^eement  does  not 
contradict  the  note  itself.  Michigan  Mw- 
tual  Life  Im.  Co.  v.  TFiKfonw,  165  P.  8. 
405. 

321.  In  the  absence  of  fraud,  accident 
or  mistake,  parol  evidence  is  not  admis- 


sible to  contradict  a  judgment  note  by 
proof  that  judgment  was  not  to  be  en- 
tered upon  it.  Lippincott  v.  Bittenhouse, 
9  Montg.  159;  s.  c.  6  Del.  343. 

322.  In  an  action  on  a  promissory  note, 
a  parol  agreement  to  renew  and  not  to 
negotiate  the  same,  is  no  defence.  Phil- 
ler  V.  Esler,  29  W.  N.  C.  258. 

323.  Upon  the  trial  of  an  action  on  a 
promissory  note,  evidence  is  admissible 
for  the  defendant  that  the  note  was  given 
on  the  strength  of  a  contemporaneous 
parol  agreement  on  the  part  of  the  payee 
not  to  negotiate  it,  but  to  hold  it  until  the 
money  was  realized  out  of  certain  terri- 
tory sold.    Hoke  v.  Martin,  7  York  133. 

324.  Where  the  land  conveyed  was  not 
bounded  by  a  navigable  river,  but  by  a 
line  drawn  between  certain  points  upon 
the  bank  of  the  river,  which  excluded  the 
flats,  parol  evidence  was  admitted  to  show 
that  the  grantee  had  notice  of  the  reser- 
vation of  the  flats,  and  that  the  convey- 
ance was  made  subject  to  such  reservation. 
Palmer  v.  FarreU,  129  P.  S.  162. 

325.  An  agent  for  the  sale  of  property 
is  not  thereby  authorized  to  vary  the 
agreements  contained  in  the  deed  as  exe- 
cuted. Evidence  of  his  parol  s^eement 
at  the  execution  of  the  deed  will  not  be 
admitted.    Bice  v.  Lewis,  4  Atlan.  810. 

326.  A  dower  interest  of  the  assignor  was 
held  not  to  pass  by  a  general  assignment, 
where  it  was  shown  that  the  assignor 
signed  the  deed  upon  the  faith  of  a  parol 
contemporaneous  i^eement  that  it  was 
not  to  be  included  in  the  assignment. 
Wanner  v.  Landis,  137  P.  S.  61 ;  s.  c.  26 
W.  N.  C.  529;  7  Lane.  385. 

327.  Upon  an  issue  to  test  whether  a 
judgment  was  confessed  in  fraud  of  the 
plaintiff  in  the  issue,  the  plaintiff  in  the 
judgment  may  show  the  real  considera- 
tion; and  this,  though  it  may  tend  to 
contradict  the  indorsement  of  the  consid- 
eration on  the  bond.  Wolf  v.  Kokr,  133 
P.  S.  13. 

32a  Where  the  plaintiff  was  operating 
a  coal  mine  on  the  north  side  of  a  road, 
under  a  written  lease  from  the  defendant, 
and  made  a  parol  agreement  with  the 
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defendant  that  if  he,  the  pl&intifF,  could 
find  coal  on  the  south  side  of  the  road, 
the  defendant  would  lease  to  him  eight 
or  ten  acres  thereof  for  as  long  as  it 
-would  last  at  a  certain  rental,  and  the 
plaintiff  developed  coal  on  the  south  side 
of  the  road  and  opened  and  prepared  a 
pit,  and  the  defendant  then  refused  to 
execute  the  lease;  it  was  held,  that  the 
parol  contract  was  an  independent  agree- 
ment, upon  the  breach  of  which  the  plain- 
tiff was  entitled  to  recover  damages  to  the 
value  of  his  work  done,  and  that  the  case 
was  unaffected  by  the  statute  of  frauds 
and  no  change  of  the  written  contract  bj 
parol  was  involved.  HeUman  v.  Wein- 
Toan,  139  P.  S.  143. 

329.  An  oral  contract  made  at  the  same 
time  as  the  written  contract  under  seal, 
and  purposely  omitted  therefrom,  cannot 
be  set  up  to  contradict  or  destroy  it. 
Irvin  V.  Irvin,  142  P.  8.  272. 

330.  Where  defendant  by  a  contract 
under  seal  in  consideration  of  certain 
things  to  be  done  by  the  plaintiff,  a 
married  woman,  covenanted  to  pay  her 
six  thousand  dollars,  four  thousand  of 
which  was  to  be  secured  by  a  note  and 
delivered  to  her  attorneys  as  custodians 
for  the  parties,  and  the  plaintiff  performed 
her  covenants,  but  the  note  was  never  de- 
livered to  her ;  it  was  held,  in  an  action 
for  the  amount  where  she  called  one  of 
said  attorneys  to  prove  and  identify  the 
note,  that  it  was  error  to  permit  the  wit- 
ness to  testify  on  cross-examination  that 
by  her  contemporaneous  parol  stipulation 
intentionally  omitted  from  the  written 
contract,  the  plaintiff  agreed  as  part  of 
the  consideration  that  she  would  secure  a 
divorce  from  her  husband ;  such  testimony, 
if  admissible  at  all,  was  only  by  way  of 
defence,  and  being  denied  by  the  plaintiff, 
it  was  error  to  direct  a  verdict  for  the  de- 
fendant on  the  ground  that  the  plaintiff's 
case  exhibited  a  transaction  tainted  with 
illegality.     Irvin  v.  Irvin,  142  P.  S.  272. 

331.  The  fact  that  the  minutes  of  a 
school  board  authorized  the  board  to 
execute  a  written  contract  for  the  pur- 
chase of  school  furniture,  -was  held  not 
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necessarily  to  exclude  evidence  of  a  dis- 
tinctive parol  contract  made  at  the  same 
time.  Sidney  School  Furniture  Co.  v. 
Warsaw  Toumship  School  District,  158 
P.  S.  36. 

332.  In  an  action  against  a  surety  in  a 
lease,  the  defendant  will  not  be  permitted 
to  testify  to  a  statement  made  by  her 
when  the  lease  was  signed,  when  the  mere 
purpose  of  the  offer  is  to  introduce  a 
statement  made  to  one  not  the  agent  of 
the  plaintiff  and  never  communicated  to 
the  plaintiff.  Medray  v.  CaOiers,  161 
P.  S.  87 ;  aflarming  s.  c.  8  Montg.  123. 

(<()   Sabseqnent  parol  agreements. 

333.  Parol  evidence  is  admissible  to 
show  that  for  a  new  consideration  a  prior 
contract  under  seal  was  so  changed  as  to 
provide  for  doing  something  not  embraced 
therein,  or  for  an  alteration  in  the  manner 
of  its  performance.  MeCaidey  v.  Killer, 
130  P.  S.  53. 

334.  As  between  partners  themselves 
it  may  be  shown  by  parol  testimony  that 
land  conveyed  to  them  as  tenants  in 
common  was  treated  by  them  as  pturtner- 
ship  assets;  such  evidence  is,  however, 
inadmissible  as  against  purchasers  and 
lien  creditors  dealing  with  the  owners  on 
the  faith  of  the  recorded  title.  Warri- 
mer  v.  Mitchell,  128  P.  S.  163. 

335.  In  a  suit  on  a  bond  for  purchase 
money,  the  defendant  may  show  that  it 
was  satisfied  by  a  sheriff's  sale  io  the 
plaintiff  in  pursuance  of  a  verbal  agree- 
ment to  that  effect.  McCaviey  v.  Ore- 
merieux,  132  P.  S.  22. 

336.  The  transfer  of  a  judgment  to  a 
wife  at  a  time  when  the  husband  is  out 
of  debt,  will  not  be  affected  by  subsequent 
declarations  and  misrepresentations  made 
by  the  husband  in  order  to  procure  goods, 
if  the  wife  has  not  been  privy  to  them. 
Reese  v.  Reese,  157  P.  S.  200. 

(e)  Indncement. 

337.  A  written  contract  may  be  varied, 
reformed  or  set  aside  by  a  contemporane- 
ous oral  agreement  as  to  a  material  sub- 
ject matter,  by  which  one  of  the  parties 
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was  induced  to  sign  tiie  writing.  Sidney 
School  Furniture  Co.  v.  Warma  School 
District,  130  P.  S.  76. 

33a  If  the  execution  of  a  written 
agreement  has  been  induced  upon  the 
faith  of  an  oral  stipulation,  made  at 
the  time  and  omitted  from  the  instru- 
ment (though  not  by  fraud,  accident  or 
mistake),  parol  evidence  of  the  oral  stipu- 
lation is  admissible;  but  the  same  must 
be  established  by  clear,  precise  and  in- 
dubitable proof.  Ferguwm  v.  Bafferty, 
128  P.  S.  337. 

339.  A  tenant  cannot  in  replevin  prove 
by  parol  a  contemporaneous  agreement, 
upon  the  faith  of  which  the  lease  was 
signed,  that  tiie  landlord  wovdd  repair 
a  leaky  roof;  such  evidence  not  tending 
to  establish  &aud,  mistake  or  a  trust 
Ebetle  v.  CHrard  Life  Ins.  A.  &  T.  Co.,  4 
Atlan.  808. 

340.  If  a  written  order  for  work  con- 
tain a  notice  that  it  was  subject  to  accep- 
tance "on  the  face  as  written"  and  no 
one  was  authorized  to  verbally  modify 
it,  it  cannot  be  modified  by  parol  evi- 
dence which  falls  short  of  a  parol  agree- 
ment which  induced  the  party  to  sign  it ; 
the  mere  declarations  made  by  an  agent 
when  the  order  was  signed  are  inadmis- 
sible. Express  Publishing  Co.  v.  Aldine 
Press,  126  P.  S.  347. 

3tl.  Where  the  terms  of  a  compromise 
of  a  suit  are  put  in  writing  and  entered 
of  record,  parol  evidence  is  not  admis- 
sible forty  years  afterwards,  that  the 
agreement  was  executed  on  the  faith 
of  a  condition  not  contained  in  the  writ- 
ing and  afterwards  left  unperformed. 
Horn  V.  Miller,  142  P.  S.  667. 

342.  Where  rent  is  reserved  in  money 
in  a  written  lease,  parol  evidence  is  not 
admissible  that  immediately  prior  to  its 
execution,  the  lessee  was  induced  to  sign 
the  lease  by  a  statement  that  part  of  the 
rent  was  to  be  taken  out  in  boarding. 
StuU  V.  Thompsm,  163  P.  S.  43. 

343.  In  an  issue  to  determine  the 
validity  of  a  judgment  note  given  for  a 
bottling  establishment,  it  may  be  shown 
by  parol  that  the  number  of  bottles  in 


the  hands  of  customers  was  much  less 
than  the  number  represented  by  the 
plaintiff ;  and  this,  although  the  number 
of  such  bottles  was  not  stated  in  the  bill 
of  sale.  Vdlkenand  v.  Drum,  154  P,  S. 
616;  affirming  s.  c.  6  Eulp  619. 

344.  In  an  action  upon  an  instrument 
in  writing,  where  the  defendant  alleges 
in  his  affidavit  of  defence  the  failure  of 
the  plaintiff  to  fulfil  the  condition  on 
which  the  instrument  was  signed  and  on 
which  it  was  to  be  effective,  judgment 
will  not  be  entered  for  want  of  a  suffi- 
cient  affidavit  of  defence.  Hardmck  v. 
Pollock,  15  C.  C.  161. 

345.  A  written  agreement  cannot  be 
contradicted  by  parol  proof  in  the  ab- 
sence of  an  allegation  of  fraud,  accident 
or  mistake,  or  that  the  party  was  induced 
to  sign  the  instrument  because  of  the  ver- 
bal stipulation;  this  doctrine  is  rigidly 
enforced  where  it  is  sought  to  add  parol 
warranties  to  contracts  of  sale.  Bu4sh- 
waJier  Stove  Co.  v.  Wood,  9  Montg.  30. 

346.  A  judgment  entered  on  a  judgment 
note  will  be  opened  upon  evidence  of  an  in- 
debtedness by  the  plaintiff  to  defendant  at 
the  time  of  its  execution  and  the  testimony 
of  a  subscribing  witness  that  the  note  was 
practically  signed  as  a  receipt.  Wilson  v. 
Cox,  37  W.  N.  C.  142 ;  reversing  s.  o.  10 
Montg.  43. 

347.  In  a  STiit  on  a  promissory  note  parol 
evidence  is  admissible  of  a  verbal  stipula- 
tion, upon  the  faith  of  which  the  instru- 
ment was  executed;  and  this,  though  it 
contradict  and  vary  the  terms  of  the  writ- 
ing.    Shue  V.  Fi^rman,  1  York  62. 

(ff)   Intent. 

34a  In  an  issue  to  test  the  validity  of 
an  assignment,  evidence  is  admissible  of 
the  knowledge  and  intent  of  the  assignee, 
and  of  the  insolvency  and  admissions  of 
the  assignor.  Klirte  v.  First  National 
Bank,  16  Atlan.  433. 

349.  Parol  evidence  is  not  admissible 
to  show  what  lands  were  intended  to  be 
embraced  in  the  description  in  an  oil 
lease,  there  being  no  fraud  or  mistake. 
Duffleld  V.  Hue,  129  P.  S.  94.  See  Pahur 
V.  Farrell,  Ibid.  162. 
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350.  In  the  construction  of  a  written 
contract,  a  usage  of  trade  known  to  the 
parties,  not  unreasonable  or  in  conflict 
with  positive  law,  is  admissible  to  explain 
the  intention  and  give  effect  thereto. 
First  National  Bank  v.  FHske,  133  P.  S. 
241 ;  8.  c.  25  W.  N.  C.  454. 

351.  Where  a  grantor  actually  owning 
185  feet  front  sold  60  feet  on  one  end 
and  60  feet  on  the  other,  and  finally  sold 
60  feet  in  the  middle  to  a  third  grantee, 
evidence  was  admitted  tending  to  show 
whether  or  not  he  intended  to  sell  to  the 
last  grantee  all  that  was  left  in  the  block ; 
the  five  feet  in  dispute  being  triangular 
in  shape  and  running  to  a  point  in  the 
rear.     Horn  v.  Hornbeck,  2  Northam.  241. 

392.  In  a  suit  on  a  note  given  in  settle- 
ment of  a  partnership,  where  the  defend- 
ant had  brought  a  suit  for  its  cancellation 
and  discontinued  the  same,  evidence  is 
admissible  that  he  had  so  discontinued 
by  the  advice  of  a  third  party  that  he 
might  set  up  the  same  defence  to  the  note. 
Seher  v.  Brundage,  17  Atlan.  9. 

353.  In  an  action  of  ejectment,  where 
the  sole  defence  is  that  the  prior  convey- 
ance from  the  common  grantor  to  the 
plaintiff  erroneously  included  the  land 
in  dispute  by  the  mutual  mistake  of  the 
parties  to  it,  such  mistake  must  be  estab- 
lished by  proofs  which  would  justify  a 
chancellor  in  reforming  the  deed;  evi- 
dence is  inadmissible  of  the  undisclosed 
intentions  and  opinions  of  the  parties  to 
the  plaintiffs  deed.  Breneiser  v.  Davis, 
141  P.  S.  85. 

354.  The  legal  effect  of  a  forfeiture 
clause  in  a  contract  cannot  be  varied  by 
an  alleged  oral  understanding  between 
the  lessee  and  one  only  of  the  several  les- 
sors. Springer  v.  Citizens  Natural  Gas 
Co.,  145  P.  8.  430. 

355.  Where  a  fire  insurance  company, 
under  stress  of  suit,  paid  a  fire  loss  which 
resulted  from  the  alleged  negligence  of  a 
natural  gas  company,  by  which  an  explo- 
sion occurred  and  set  on  fire  the  property 
of  the  assured,  and  the  assured,  for  a  con- 
sideration not  named,  released  the  gas 
company  from  all  claims  of  every  kind 


arising  out  of  the  explosion,  with  the  pro- 
vision that  the  release  would  not  aSect 
claims  for  loss  occasioned  by  fire,  and 
which  claim  the  assured  should  be  entitled 
to  receive  in  addition  to  the  sum  paid  by 
the  gas  company ;  it  was  held,  that  such 
release  was  no  bar  to  an  action  by  the 
insurance  company  to  recover  the  amount 
of  the  fire  damages  from  the  defendant, 
ami  parol  evidence  was  inadmissible  to 
show  that  the  intention  of  the  parties 
was  to  bar  a  recovery  for  damages  by 
fire  as  well  as  by  explosion ;  it  was  further 
Jidd,  that  the  insurance  company  could 
maintain  a  suit  in  the  name  of  the  assured 
without  an  assignment  of  the  claim  or 
formal  order  of  subrogation.  Fidelity 
Title  &  Trutt  Co.  v.  Peo^%  Natural  Gas 
Co.,  150  P.  S.  8. 

356.  Where  no  conversation  took  place 
at  the  signing  of  a  telephone  contract  and 
it  was  not  read,  but  a  master  found  that  cer- 
tain parol  negotiations  as  to  future  abate- 
ment of  rates  were  omitted  by  mistake, 
the  supreme  court  did  not  reverse,  but 
intimated  that  signing  upon  mere  supposi- 
tions, without  knowledge  or  inquiry,  came 
dangerously  near  negligence.  Martina- 
burg  Bank  v.  Centrai  Pennsylvania  Td»- 
phone  &  Supply  Co.,  160  P.  S.  36. 

357.  A  deed  made  before  the  act  8 
June,  1881  (Brightly's  Purdon  651), 
though  absolute  in  form,  may  be  showq 
by  parol  evidence  to  be  a  mortgs^,  bat 
such  evidence  must  be  clear,  convincing 
and  explicit.  Reeder  v.  TrvUinger,  161 
P.  S.  287. 

35a  Where  a  broker  was  employed  to 
negotiate  a  loan  on  mortgage  and  he  pro- 
cured a  party  who  would  lend  the  money, 
and  in  the  memorandum  of  agreement 
between  the  broker  and  the  proposed 
lender  was  a  provision  that  the  borrower 
should  pay  the  state  tax,  which  was  con- 
trary to  the  borrower's  instructions;  it 
was  hdd,  in  an  action  by  the  broker  to 
recover  his  commissions,  that  he  was  en- 
titled to  show  by  the  lender  that  such 
provision  was  a  mistake  through  the  use 
of  an  old  printed  form,  and  that  it  was  no 
part  of  the  actual  contract    3Iiddleton  v. 
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Thmnpson,  163  P.  S.  112.     See  Vincent  v. 
Woodland  Oil  Co.,  165  P.  S.  402. 

359.  Upon  the  trial  of  a  sheriff's  inter- 
pleader as  to  the  ownership  of  growing 
crops  and  com  in  crib,  the  claimant  may 
show  by  parol  that  the  lease  which  was 
signed  l9y  the  defendant  in  his  own  name 
was  really  signed  by  him  as  the  claimant's 
agent,  and  that  the  defendant  had  no 
interest  in  the  property.  Oalbraith  v. 
Bridges,  168  P.  S.  326. 

(A)   Umltatlon  of  responsibility. 

360.  In  a  suit  against  an  indorser  of  a 
note,  he  cannot  reform  it  by  testimony 
that  the  holder  agreed  not  to  look  to  him 
on  his  indorsement,  where  such  testimony 
is  contradicted  by  the  holder.  Braith- 
viait  T.  Benshaw,  13  Atlan.  319 ;  s.  c.  12 
Cent  176. 

361.  A  i>arol  agreement  by  the  vendor 
to  refund  the  purchase  money  on  failure 
of  title,  and  to  reimburse  the  vendee  for 
his  costs  and  expenses,  is  enforceable  by 
action ;  its  enforcement  does  not  involve 
a  proceeding  to  reform  the  deed,  and  such 
an  agreement  is  not  merged  in  a  deed 
containing  a  covenant  of  special  warranty 
but  no  covenant  of  title,  afterwards  ac- 
cepted by  the  vendee.  Close  v.  ZeU,  141 
P.  S.  390. 

362.  The  presumption  of  actual  pay- 
ment arising  from  a  receipt  of  purchase 
money  in  a  deed,  may  be  rebutted  by  parol 
evidence.  EsMman's  Estate,  143  P.  S. 
24. 

363.  A  lease  will  not  be  reformed  by 
proof  of  a  parol  agreement  contemporar 
neons  therewith,  to  the  effect  that  the 
provision  contained  in  the  lease  as  to  the 
abatement  of  rent  applied  to  the  second 
year  of  the  term.  Bea  v.  Oanter,  152 
P.  S.  612. 

364.  A  lessee  cannot,  in  the  face  of  the 
terms  of  a  written  lease  and  an  assignment 
thereof,  relieve  himself  of  personal  liabil- 
ity by  showing  by  parol  evidence  that  he 
was  acting  as  agent  for  a  proposed  corpora- 
tion; at  least  without  showing  that  the 
execution  of  the  lease  was  induced  by 


fraud  or  misrepresentation.     Sanders  v. 
Sharp,  163  P.  S.  565. 

369.  In  an  action  for  goods  sold  and 
delivered,  it  is  a  good  defence  that  the 
goods  were  furnished  the  defendants,  not 
as  purchasers,  but  as  managers  of  a  busi- 
ness entered  upon  for  the  benefit  of  both 
parties,  and  as  plaintiff's  contribution  to 
the  stock,  and  that  such  stipulation  had 
been  omitted  by  mistake  from  the  written 
agreement.    Lee  y.  Taylor,  154  P.  S.  96. 

366.  Where  a  person  who  had  money 
in  his  hands  derived  from  the  estate  of  an 
intestate,  executed  a  bond  to  the  widow, 
conditioned  to  pay  to  her,  her  executors, 
administrators  or  assigns,  the  said  sum 
with  legal  interest  payable  semiannually, 
and  the  principal  of  the  fund  belonged  to 
the  decedent's  children;  it  was  held,  that 
after  her  death  her  administrator  could 
bring  suit  on  the  bond,  and  evidence  was 
inadmissible  that  the  giving  of  the  bond 
was  in  pursuance  of  an  agreement  with 
the  children  that  the  interest  shoiild  be 
paid  to  the  mother  for  life,  and  at  her 
death,  the  principal  to  the  children,  and 
that  some  of  the  children  had  arranged 
with  the  defendant  to  settle  severally  con- 
cerning their  respective  shares.  Toung 
V.  Patterson,  166  P.  S.  423. 

367.  Where  a  municipal  lien  was  filed 
for  paving,  and  it  appeared  that  the  de- 
fendant had  loaned  money  to  the  contrac- 
tor to  complete  his  contract,  and  that  the 
agreement  of  loan  provided  for  an  allow- 
ance to  the  defendant  of  ten  per  cent 
upon  all  bills  which  he  might  have  to 
pay  by  reason  of  his  being  the  owner 
of  real  estate  upon  the  line  of  the  street, 
but  there  was  no  provision  in  the  agree- 
ment as  to  how  or  when  the  loan  should 
be  repaid ;  it  was  held,  that  the  lender 
could  show  by  parol  evidence  that  the 
agreement  between  him  and  the  contrac- 
tor was,  that  the  amovint  borrowed  should 
go  as  against  the  claim  of  the  contractor 
for  paving,  and  it  was  further  lield,  that 
the  deduction  of  ten  per  cent  was  not 
usurious.  Philadelphia  v.  Kelly,  166  P.  S. 
207. 

368.  Where  a  son  gave  a  judgment  to 
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His  father,  it  was  held,  upon  an  issue  to 
test  the  validity  of  the  judgment,  that 
parol  evidence  was  admissible  to  show 
that  at  the  time  the  judgment  was  given 
it  was  verbally  agreed  that  the  judgment 
was  merely  to  secure  the  father's  support 
in  case  he  met  with  reverses,  and  that 
no  portion  of  it  was  ever  to  be  collated 
unless  he  needed  it  for  that  purpose. 
Davidaon  v.  Young,  167  P.  S.  266. 

(<)  Explanations. 

369.  A  written  agreement  for  the  sale 
to  the  defendant's  grantor,  which  preceded 
the  deed,  was  held  to  be  competent  evi- 
dence to  aid  in  a  correct  understanding  of 
the  description  in  the  deed.  War/el  v. 
Knott,  128  P.  S.  628. 

370.  Where  one  claim  is  assigned  "  in 
lieu  of"  another,  there  being  doubt 
whether  the  assigned  claim  was  in  full 
satisfaction  or  on  account,  parol  evidence 
is  admissible  to  remove  the  doubt.  Sel- 
ser's  Estate,  141  P.  S.  629 ;  affirming  s.  c. 
7C.  C.  417j  8.  c.  46  L.  I.  411. 

371.  A  justice  of  the  peace  may  testify 
that  an  unintelligible  mark  appearing  on 
the  face  of  an  execution  was  meaningless 
and  intended  only  to  fill  a  blank  space. 
Tarr  v.  Eddy,  142  P.  S.  410. 

372.  Upon  the  sale  of  tobacco,  where 
the  words  and  figures  of  the  inscription 
on  the  samples  were  themselves  unintelli- 
gible without  explanation,  evidence  was 
admissible  that,  in  the  general  us^e  of 
the  tobacco  trade,  the  inscription  was 
held  to  be  a  warranty  on  the  part  of 
the  inspectors  eng^ed  in  the  business 
of  inspecting  tobacco  for  dealers,  that  the 
tobacco  was  sound,  such  warranty  running 
in  favor  of  future  purchasers.  Conestoga 
Cigar  Co.  v.  Finke,  144  P.  S.  169. 

373.  Where  the  defendants  agreed  to 
consign  all  lumber  which  they  manufact- 
ured to  the  plaintiffs  as  their  sole  agents 
for  sale  thereof,  the  said  J^reement  to 
continue  so  long  as  the  defendants  trading 

as  the Lumber  Company  or  under 

any  other  name  should  make,  work  or 
manufacture  lumber  in  the  southern  states, 
and  in  the  first  part  of  the  agreement  the 


defendants  were  described  as  trading  as 
the  Tar  River  Lumber  Company,  whilst 
in  other  parts  there  was  a  blank  before 
the  words  "Lumber  Company";  it  was 
field,  in  an  action  for  the  breach  of  con- 
tract, that  i>arol  evidence  was  admissible 
to  prove  that  the  defendants  organized 
the  Southern  Lumber  Company,  and 
under  its  name  manufactured  lumber 
and  shipped  it  to  other  parties  from  the 
south.    Hagy  v.  McOtiire,  147  P.  S.  187. 

374.  Under  a  contract  for  driving  a 
well  and  guarantying  "  to  get  the  water 
from  bed  rock  unless  we  should  find  good 
water  acceptable  to  you  at  a  less  depth  "; 
it  was  hdd,  that  where  the  contractors 
drove  the  well  to  the  bed  rock  and  got 
water,  they  were  entitled  to  recover, 
although  the  water  was  salt  and  unfit 
for  drinking  purposes,  and  parol  evidence 
was  inadmissible  to  show  that  the  water 
referred  to  in  the  contract  was  intended 
and  meant  to  be  good  water  to  be  used 
for  drinking  purposes.  Book  v.  Neiocadle 
Wire  NaU  Co.,  161  P.  S.  499. 

375.  Where  the  words  of  a  written 
contract  are  ordinary  words  used  in  their 
ordinary  sense,  and  there  is  no  latent 
ambiguity  or  uncertainty  of  subject  mat- 
ter, and  no  allegation  of  fraud,  accident 
or  mistake,  parol  evidence  is  not  admis- 
sible to  vary  or  control  the  meaning  of 
the  words,  or  to  show  the  circumstances 
under  which  the  contract  was  made,  as 
explanatory  of  such  meaning.  Book  v. 
NewcasOe  Wire  NaU  Co.,  161  P.  S.  499. 

376.  The  record  and  proceedings  for 
specific  performance,  imder  and  by  virtue 
of  which  defendants  acquired  title,  are 
admissible  in  evidence  in  ejectment,  and 
parol  evidence  is  not  admissible  to  con- 
tradict the  record  in  order  to  show  that 
one  of  the  plaintiffs  had  no  guardiam 
Cochrane  v.  Sanderson,  151  P.  S.  691. 

377.  Where  a  contract  for  the  sale  of 
bricks  was  not  in  writing,  and  the  plain- 
tiffs alleged  that  the  bricks  were  to  be 
counted  in  the  wall,  while  the  defendants 
alleged  that  they  were  to  be  measured  in 
the  wall;  it  was  heid,  that  the  question 
was  for  the  jury  and  it  was  competent  to 
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show  by  the  testimony  of  persons  in  the 
trade  what  was  meant  by  the  expression 
"measured  in  the  wall,"  and  how  such 
measurement  was  made.  Welsh  t.  Hucke- 
stein,  152  P.  S.  27. 

37a  Entries  in  a  firm's  books  showing 
credits  of  dividends  after  the  date  of  the 
alleged  withdrawal  of  a  partner,  may  be 
explained  by  the  testimony  of  book- 
keepers that  they  were  made  eis  a  matter 
of  book-keeping,  so  as  to  gradually  cancel 
the  indebtedness  of  the  partner.  Mc- 
Conomy  v.  Jteed,  162  P.  S.  42;  afiftrming 
8.  c.  9  Lane.  65. 

379.  Where  a  deed  conveyed  a  tract  of 
land  by  metes  and  bounds,  and  called  for 
"other  land"  of  the  grantor  as  an  ad- 
joiner  on  the  east,  "together  with  the 
right  of  miidng  and  removing  all  the 
mineral  that  may  be  reached  under  said 
grantor's  land  from  the  land  above  de- 
scribed and  hereby  conveyed";  it  was 
held,  that  the  description  was  sufficiently 
certain  to  indicate  the  mineral  in  the 
grantor's  land  east  of  the  tract  conveyed, 
and  that  parol  evidence  was  admissible 
to  locate  it.  PeaH  v.  Brice,  152  P.  S. 
277;  reversing  s.  c.  11  C.  C.  606. 

380.  In  an  action  by  a  widow  for  a 
death  benefit,  the  defence  that  the  de- 
ceased member  of  the  association  was 
not  in  good  standing  may  be  sustained 
by  parol  testimony  where  the  minutes 
show  a  motion  to  suspend,  but  do  not 
show  what  action  was  taken  on  the 
motion ;  and  in  such  a  case  members  of 
the  association  are  competent  witnesses 
to  show  that  the  husband  was  not  in  good 
standing  as  a  member  at  the  time  of  his 
death.  HamiU  v.  Supreme  Council  of 
Royal  Arcanum,  152  P.  S.  537. 

381.  In  an  action  upon  a  building  con- 
tract, where  the  defendants  claimed  liqui- 
dated damages  for  delay  and  the  plain- 
tiffs averred  that  the  delay  was  caused 
by  reason  of  the  defendants  having  de- 
layed putting  in  a  railroad  siding  as  they 
agreed  to  do ;  it  was  held,  that  the  dec- 
larations of  the  defendant  and  their  ar- 
chitect to  third  parties  as  to  the  terms 
cf  the  contract,  were  admissible  to  cor- 


roborate the  testimony  of  the  plaintiffs. 
Huckestein  v.  Kelly,  152  P.  S.  629. 

382.  Parol  evidence  is  admissible  to 
give  identity  to  the  subject  matter  of  a 
written  contract.  Duquesne  Nat.  Bank  v. 
jmiiams,  155  P.  S.  48. 

383.  Where  a  building  contract  in 
writing  was  so  vague  and  indefinite  that 
nearly  all  the  details  had  to  be  supplied 
orally  from  time  to  time,  it  was  not  im- 
proper to  instruct  the  jury  that  they 
might  regard  the  written  contract  as 
altered  or  annulled  by  the  conversations 
between  the  parties.  Oreen  v.  Paul,  166 
P.  S.  126. 

384.  Where  the  owner  of  a  tannery 
also  owned  a  number  of  timber  tracts  ad- 
joining the  land  upon  which  the  tannery 
was  situated,  and  he  agreed  to  sell  to  the 
defendant  the  tannery  and  the  tract  of 
land  upon  which  it  was  situated,  and  the 
agreement  provided  that  "  all  bark  is  to 
be  sold  to  the  party  of  the  second  part 
at  the  cost  price  thereof";  it  was  held, 
in  an  action  to  recover  the  price  of  the 
bark,  that  the  contract  did  not  include 
any  other  bark  than  such  as  had  already 
been  peeled  and  was  then  on  the  premises 
sold,  and  that  the  terms  of  the  written 
agreement  could  not  be  varied  by  proof 
that  it  was  understood  that  all  of  the 
bark  of  the  plaintiff  was  included  in  the 
agreement,  no  fraud,  accident  or  mistake 
being  alleged.  Baugh  v.  White,  161  P.  S. 
632. 

385.  Where  an  oil  lease  provided  that 
the  work  should  be  prosecuted  with  due 
diligence  until  completion  or  abandon- 
ment; it  was  held,  that  the  question  of 
what  was  due  diligence,  was  one  of  fact, 
upon  which  the  parties  might  agree  apart 
from  the  writing,  and  that  parol  evidence 
was  admissible  of  the  understanding  and 
agreement  of  the  parties  upon  that  s\ib- 
ject.    Bartley  v.  PhUlips,  165  P.  S.  326. 

386.  Where  a  contract  for  paving  with 
vitrified  brick  required  the  contractor  "  to 
prepare  all  necessary  beds  of  gravel,  sand 
or  other  material " ;  it  was  lield,  that  the 
contractor  might  show  by  parol  that  the 
words  "  beds  of  gravel,  sand  or  other  mar 
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terial"  had  a  definite  and  well-known 
meaning  in  the  trade  and  related  to  the 
thin  bed  of  light  material  placed  at  the 
top  to  receive  the  bricks  and  did  not  em- 
brace the  coarse  material  at  the  bottom. 
McDonough  v.  Jollif,  166  P.  S.  642. 

387.  In  an  action  on  a  constable's  bond 
for  his  neglect  to  appraise  or  sell  goods 
which  he  had  levied  upon;  it  was  hdd, 
that  parol  evidence  was  admissible  to  ex- 
plain the  return  of  the  constable,  which 
was  unintelligible  without  such  proof. 
Comm'th  v.  Booney,  167  P.  S.  244. 

38a  In  an  action  against  a  constable 
for  levying  on  personal  property  which 
the  plaintiff  claims  to  have  purchased  at 
a  previous  sheriff's  sale,  neither  the  plain- 
tiff nor  the  sheriff  are  competent  witnesses 
to  show  by  parol  that  the  property  was 
sold  at  sheriff's  sale,  where  neither  the 
levy  nor  the  return  of  sale  included  the 
property  in  question.  Heinbaugh  v.  Pow- 
eU,  13  C.  C.  360. 

389.  Either  party  to  a  written  contract 
has  a  right  to  show  that  an  agreement 
was  had  when  the  contract  was  entered 
into,  that  its  words  were  to  have  a  differ- 
ent meaning  from  their  meaning  in  law, 
but  the  evidence  to  establish  such  an 
agreement  or  understanding  must  be  clear, 
precise  and  indubitable.  Cochran  v.  She- 
nango  Natural  Gas  Co.,  40  P.  L.  J  82. 

(.k)  Practice. 

390.  In  an  action  on  a  lease  an  af&davit 
of  defence  setting  up  a  contemporaneous 
parol  agreement  should  be  clear  and  pre- 
cise.   Sanders  v.  Sharp,  153  P.  S.  666. 

391.  An  offer  to  prove  that  the  contro- 
versy between  the  parties  was  settled  by 
an  agreement  partly  in  writing  and  partly 
in  parol,  cannot  be  refused  on  the  ground 
that  verbal  testimony  is  not  admissible  to 
alter  a  writing ;  the  court  cannot  know  in 
advance  whether  any  part  of  the  testimony 
is  objectional  to  the  rule.  Wolf  v.  Wolf, 
158  P.  S.  621. 

392.  A  parol  alteration  of  a  written 
contract  draws  to  its  nature  the  retained 
stipulations  of  the  old  contract,  and  re- 
duces the  whole  to  a  parol  contract,  and 


where  a  written  contract  has  been  so 
essentially  changed  by  the  parties  as  to 
become  a  parol  contract,  it  is  not  necessary 
under  the  act  25  May  1887  (Brightly's 
Purdon  1728)  for  the  plaintiff  to  file  a 
copy  of  the  written  contract  with  his 
statement,  and  in  such  a  case  the  written 
contract  may  be  admitted  in  evidence, 
although  no  copy  was  filed.  Malone  v. 
PhUaddphia  Sb  Reading  B.  B.  Co.,  157 
P.  S.  430. 

393.  When  matters  of  fact  depending 
on  oral  testimony  are  necessary  to  a 
proper  understanding  of  written  evidence, 
such  admixture  draws  the  whole  question 
to  the  jury.  Hovm  B.  &  L.  Aasln  v.  KQ- 
Patrick,  140  P.  S.  405. 

XXXm.  Burden  of  proof. 

394.  Upon  a  rule  to  open  a  judgment, 
the  burden  of  proof  is  on  the  defendant 
to  establish  a  defence.  BoenigWa  Appeal, 
2  Cent.  68;  Vogely's  Appeal,  16  Atlan. 
878. 

395.  A  note  being  given  by  a  father  to 
his  son,  who  was  also  his  trustee  under  an 
assignment  for  the  benefit  of  creditors, 
discloses  such  a  confidential  relation  as 
throws  the  burden  of  proving  the  con- 
sideration upon  the  son.  Huffman  v. 
lams,  11  Atlan.  444. 

396.  A  judgment  confessed  to  an  attor- 
ney by  his  client  will  stand  as  security 
only  for  what  is  actually  due,  and  on  an 
allegation  of  fraud  will  be  opened.  The 
burden  is  on  the  attorney  to  establish  its. 
fairness.  Adcer  v.  Lambert,  4  Mon1%. 
189. 

397.  In  trespass  by  a  married  woman 
against  the  sheriff  for  selling  her  goods 
under  execution  against  her  husband,  the 
burden  is  upon  the  plaintiff  to  establish 
by  clear  and  satisfactory  evidence  that 
the  goods  had  been  bought  for  her  and 
paid  for  with  money  of  her  separate 
estate.    Didd  v.  Peterson,  127  P.  S.  65. 

39a  If  husband  and  wife  are  living 
together,  the  presumption  is  that  the 
household  property  belongs  to  the  hus- 
band ;  the  burden  is  on  the  wife  to  show 
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that  she  owned  it  before  marriage  or 
acquired  it  subsequently,  independent  of 
her  husband.  McDevitt  v.  VM,  11  Atlan. 
645. 

399.  A  wife  who  claims  that  she  loaned 
money  to  her  deceased  husband  has  the 
burden  upon  her  to  establish  the  fact 
fully  and  clearly.  Brunner's  Estate,  6 
Montg.  116. 

400.  If  the  husband  at  the  time  of  a 
voluntary  settlement  on  his  wife  be  in- 
debted in  any  amount,  the  burden  is  on 
those  claiming  under  the  settlement  to 
show  that  it  was  not  covinous.  Seiple 
V.  Seiple,  1  Northam.  366;  reversed  as 
to  another  point  in  133  P.  S.  460 ;  s.  c. 
26  W.  N.  C.  488. 

401.  Trom  the  mere  fact  of  a  husband's 
reception  of  his  wife's  money,  the  law 
raises  a  presumption  that  he  received 
it  for  her  use,  and  the  burden  is  on  bim 
or  his  heirs  to  prove  a  gift.  Such  a  gift 
cannot  be  established  by  his  declarations 
not  made  in  the  presence  of  his  wife. 
Wormlei/s  Estate,  137  P.  S.  101 ;  s.  c.  27 
W.  N.  C.  13. 

402.  Upon  a  bill  to  set  aside  and  cancel 
a  deed  from  the  plaintiff  to  the  defendant 
who  was  the  niece  of  his  deceased  wife 
and  his  housekeeper,  the  burden  is  upon 
the  plaintiff  to  establish  by  clear  and 
precise  evidence  such  matters  ot  fact  as 
are  essential  to  the  granting  of  the  relief; 
there  is  no  fiduciary  relation  between 
them.  Gardner  v.  McCordogiie,  8  C.  C. 
424;  s.  c.  2  Northam.  167. 

403.  Ih  an  action  for  negligence  the 
plaintiff  is  bound  to  show  by  the  weight 
of  the  evidence  that  the  defendant  has 
been  guilty  of  negligence.  Schneider  v. 
Pennsylvania  R.  R.  Co.,  2  Cent.  74. 

404.  In  an  action  for  negligence  the 
bvirden  is  on  the  plaintiff  to  show  a 
negligent  act  of  the  defendant  which 
was  the  proximate  cause  of  the  injury. 
BrmonfiOd  v.  Hughes,  128  P.  S.  194. 

405.  If  cattle  be  injured  on  a  public 
bridge  or  highway,  the  burden  is  on  the 
plaintiff  to  show  that  the  bridge  or  high- 
way was  out  of  repair,  and  that  the  town- 
ship was  guilty  of  negligence.    Whether 


neglecting  to  spike  down  the  floor  of 
a  bridge  is  negligence  depends  upon 
whether  bridges  so  maintained  are 
usually  safe.  Zimmerman  v.  Conemaugh 
Township,  2  Cent.  361. 

406.  In  an  action  for  loss  of  eggs  under 
a  contract  for  cold  storage,  the  burden  is 
on  the  plaintiff  to  show  that  the  eggs  were 
in  a  fit  condition  to  be  kept  at  the  tem- 
perature of  defendant's  warehouse,  and 
that  they  were  injured  by  the  defendant's 
act  alone.  Boswell  v.  CoUins,  8  Atlan. 
846. 

407.  If,  in  trover,  the  title  be  proved 
to  have  formerly  been  in  the  plaintiff,  the 
burden  is  thrown  on  the  defendant  to  show 
by  preponderating  evidence  a  change  of 
title  to  himself.  Momingstar  v.  Jamieson, 
2  Cent.  574. 

40&  Where  one  claims  as  an  heir  of  a 
decedent  the  burden  is  upon  the  claimant 
to  show  affirmatively  that  she  is  the  de- 
cedent's child.  Shehan's  Estate,  139  P.  S. 
168;  8.  0.  38  P.  L.  J.  216;  affirming  s.  c. 
37  P.  L.  J.  397. 

409.  The  signature  of  the  maker  of  a 
promissory  note  being  admitted,  the  bur- 
den of  proof  is  thrown  upon  the  defence. 
Tassejfs  Appeal,  3  Atlan.  101. 

410.  The  onus  is  upon  a  joint  debtor  to 
show  that  a  separate  note  was  taken  in 
satisfaction  of  the  joint  debt.  Kimberly's 
Appeal,  7  Atlan.  76. 

411.  If  a  note  "given  for  a  patent 
right"  does  not  contain  those  words  in 
the  margin,  the  biirden  is  on  the  holder 
to  show  that  he  acquired  the  note  before 
maturity  and  for  value  without  notice. 
Uorstman  v.  Zimmerman,  3  Cent.  249. 

412.  In  a  suit  on  a  note  under  seal 
brought  within  twenty  years  the  burden 
of  proving  payment  is  on  the  defendant, 
but  payment  may  be  presumed  from  the 
fact  that  during  that  time  the  holder  was 
constantly  pressed  for  money  while  the 
defendant  was  abundantly  able  to  pay. 
Morriscm  v.  CoUins,  127  P.  S.  28. 

413.  Where  the  narr.  in  a  previous  suit 
was  sufficient  to  cover  the  claim  in  a  sec- 
ond suit,  the  judgment  was  taken  in  the 
first  suit  by  agreement,  the  party  alleging 
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that  the  settlement  did  not  include  the 
claim  in  the  second  suit  has  the  burden  of 
proving  that  fact.  Moaer  v.  Guarantee 
Trust  &  8.  D.  Co.,  3  Atlan.  464. 

414.  In  a  suit  by  the  administrator  of 
the  insured  against  the  assignee  of  the  life 
policy,  who  had  received  payment  after 
the  death,  the  burden  is  on  the  plaintiff 
to  prove  not  only  that  the  assignee  was 
not  a  relative,  but  also,  that  he  was  not 
his  creditor.  Lenig  v.  Eisenhart,  127 
P.  S.  59. 

415.  In  a  suit  on  a  bond  conditioned  to 
pay  a  certain  sum  in  case  the  obligor 
should  collect  another  certain  sum  from  a 
third  party,  the  burden  is  on  the  plaintiff 
to  prove  a  neglect  to  make  reasonable 
efforts  to  collect.  Depein  v.  D^aew,  2 
Cent.  611. 

416.  Where  a  servant  has  been  dis- 
charged before  the  expiration  of  his  term, 
the  burden  of  showing  that  by  reasonable 
efforts  he  might  have  found  employment 
elsewhere  is  upon  the  master.  Emery  v. 
Steckd,  126  P.  S.  171. 

417.  A  city  may  regulate  the  erection 
and  maintenance  of  telegraph  poles  and 
wires  and  impose  a  reasonable  license  fee 
for  the  same.  The  reasonableness  of  the 
fee  is  a  matter  for  the  court,  but  the 
burden  is  on  the  defendant  to  show  its 
unreasonableness.  Lancaster  v.  Edison 
Electric  Illuminating  Co.,  8  C.  C.  178. 

4ia  In  ejectment  by  a  sheriff's  vendee, 
if  the  plaintiff  put  in  evidence  a  deed  by 
the  defendant  in  the  execution  to  her 
daughter,  executed  and  recorded  two  years 
before  the  judgment  was  entered,  the 
burden  is  on  him  to  show  that  the  con- 
veyance was  made  to  hinder,  delay  or 
defraud  the  judgment  creditor ;  otherwise, 
he  was  properly  nonsuited.  Brown  v. 
McCormick,  136  P.  S.  434. 

419.  In  an  action  of  ejectment,  where 
it  appeared  that  the  deed  under  which 
defendant  claimed  was  executed  by  the 
grantor  to  his  step-son  for  a  nominal  con- 
sideration and  was  prepared  by  the  lat- 
ter's  attorney  and  acknowledged  in  the 
presence  of  the  grantee  before  a  notary 
to  whom  the  grantor  was  unknown;   it 


was  hdd,  that  the  burden  was  upon  the 
defendant  to  establish  that  the  granto 
understood  the  nature  of  the  act  and 
executed  the  deed  of  his  own  free  wiL 
MiUer  v.  Rivers,  138  P.  S.  270. 

420.  Where  a  trustee  seeks  to  show 
that  the  trust  fund  in.  his  hands  waa 
converted  into  an  ordinary  debt,  the  har- 
den of  proof  is  upon  him  to  establish  the 
fact  by  clear  and  satisfactory  evidoice; 
it  cannot  be  established  by  a  release  pur- 
porting to  have  been  executed  seveial 
years  after  the  transaction,  unattested, 
without  consideration  stated,  and  with  in- 
terlineations, and  produced  without  proof 
of  execution  and  delivery  save  by  opin- 
ions as  to  signatures.  Stewarts  Estate, 
140  P.  S.  124. 

421.  In  an  action  i^ainst  physidans 
for  giving  a  false  certificate  for  the  com- 
mission of  the  plaintiff  to  an  insane 
hospital,  where  the  court  below  found 
that  although  the  plaintiff  was  not  insane, 
yet  the  defendants  were  not  guilty  ot 
negligence;  it  was  held  that,  the  certifi- 
cate averring  that  a  proper  examination 
had  been  made,  the  burden  of  proving 
negligence  was  upon  the  plaintiff,  and 
that  no  presumption  of  negligence  arose 
from  the  fact  that  the  defendants  were 
mistaken.  WUliama  v.  LeBar,  141  P.  8. 
149;  s.  0.  2  Northam.  274. 

422.  In  an  action  by  the  beneficiaiy  in 
a  life  certificate  to  recover  from  an  as- 
signee without  an  insurable  interest  the 
amount  received  on  the  policy  by  the 
latter,  the  burden  is  on  the  plaintiff  to 
show  the  want  of  insurable  interest;  a 
prima  fads  case  is  made  out,  however,  by 
proof  that  the  assignment  was  executed 
in  blank  and  afterwards  filled  in  with  the 
assignee's  name,  who  did  not  at  the  time 
claim  to  be  a  relative  or  a  creditor,  and 
that  the  beneficiary  never  knew  the  as- 
signee. Vanormer  v.  Homberger,  142  P.  S. 
575. 

423.  In  an  action  {gainst  several  in- 
dividuals as  co-partners  late  doing  busi- 
ness under  the  firm  name  of  the  Hcune 
Savings  Bank  for  the  amount  of  a  deposit 
in  a  banking  institution  of  that  name;  it 
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vas  held,  that  the  burden  was  on  the 
plaintiff  to  prove  the  alleged  partnership, 
and  until  prima  facie  proof  of  such  fact 
the  defendants  were  not  called  on  to 
enter  upon  a  defence.  HaUstead  v.  Oo2e- 
mon,  143  P.  S.  352;  reversing  s.  c.  10 
C.  C.  434. 

424.  Where  the  plaintiff  in  ejectment 
showed  title  to  a  tract  that  included  the 
land  in  dispute,  and  the  defendant  put  in 
evidence  a  deed  to  himself  from  plaintiff's 
ancestor,  and  the  bearing  of  a  certain  line 
vith  a  statement  that  it  was  at  right 
angles  with  another  line  were  inconsist- 
ent, and  there  were  other  circumstances 
showing  that  the  bearing  was  a  mistake ; 
it  was  hdd,  that  the  burden  of  proof  was 
«n  the  defendant  to  show  that  the  dis- 
puted land  was  enclosed  in  the  disputed 
line.    Henry  v.  Huff,  143  P.  8.  548. 

425.  The  measure  of  a  boy's  responsi- 
biUty  for  contributory  negligence  is  his 
capacity  to  see  and  appreciate  danger; 
in  the  absence  of  clear  evidence  or  the 
lack  of  it,  he  will  be  held  to  such  meas- 
ure of  discretion  as  is  usual  in  boys  of  his 
age  and  experience ;  at  the  age  of  four- 
teen the  presumption  of  capacity  changes 
and  the  law  puts  upon  the  infant  the 
burden  of  showing  his  personal  want  of 
the  intelligence,  prudence,  forethought  or 
strength  usual  to  boys  of  that  age.  Keh- 
kr  V.  Sehvoenk,  144  P.  S.  348 ;  Oreenway 
T.  (kmroy,  160  P.  S.  185, 

426.  In  an  action  for  a  loss  by  fire 
<:an8ed  by  a  spark  from  a  locomotive,  the 
burden  is  on  the  plaintiff  to  prove  that 
the  fire  was  communicated  by  some  engine 
of  the  defendant,  and  also  to  prove  negli- 
gence in  the  construction  or  management 
in  the  engine;  such  facts  may  be  es- 
tablished by  circumstantial  evidence,  but 
where  a  fire  is  shown  to  have  been  caused 
by  the  sparks  from  a  certain  engine,  the 
evidence  should  be  confined  to  the  con- 
dition, management  and  operation  of  that 
engine,  and  evidence  is  inadmissible  tend- 
ing to  prove  defects  in  other  engines  of 
the  company.  Where,  however,  the  of- 
fending engine  is  not  clearly  identified, 
the  plaintiff  may  prove  that  the  defend- 


ant's locomotives  generally  at  or  about 
the  time  of  the  occurrence  threw  sparks 
of  unusual  size,  causing  numerous  fires  on 
that  part  of  the  road.  Henderson  v.  PAtJo- 
ddphia  &  Beading  R.  B.  Co.,  144  P.  S. 
461 ;  reversing  s.  c.  47  L.  I.  68. 

427.  Upon  the  trial  of  ah  indictment, 
the  defendant  is  presumed  to  be  sane 
until  such  presumption  is  successfully 
rebutted  by  fairly  preponderating  evi- 
dence that  he  was  insane  at  the  time  of 
committing  the  crime;  evidence  which 
creates  only  a  mere  doubt  or  a  reasonable 
doubt  of  his  sanity,  is  insufficient  to 
justify  an  acquittal,  but  it  is  error,  espe- 
cially in  a  capital  case,  to  instruct  the  jury 
that  the  fact  of  insanity  must  be  clearly 
proved.  Comm'th  v.  Gerade,  145  P.  S. 
289.    See  s.  0.  40  P.  L.  J.  117. 

42a  In  a  bill  for  an  account  of  a 
partnership,  where  it  had  been  agreed 
between  the  parties  that  all  items  of 
property  held  by  defendant  should  be 
considered  as  partnership  property,  and 
the  fact  of  the  holding  of  an  item  of 
property  at  the  date  of  the  agreement 
was  established;  it  was  held,  that  the 
burden  of  proof  was  on  the  defendant 
and  that  in  thus  assigning  the  burden 
of  proof  there  was  no  violation  of  the 
equity  rule  that  requires  the  evidence  of 
two  witnesses  to  overcome  a  responsive 
answer.  McCvllough  v.  Barr,  145  P.  S. 
469. 

429.  In  an  action  on  a  bond  given  by 
the  defendant  to  her  father,  since  de- 
ceased, where  it  was  alleged  that  in 
release  of  payment  he  had  voluntarily 
destroyed  the  bonds  in  his  lifetime,  and 
a  close  confidential  relation  between  them 
was  not  denied,  and  there  was  strong  evi- 
dence of  extreme  weakness  bodily  and  men- 
tally ;  it  was  held,  that  the  burden  was  on 
the  defendant  to  show  that  the  transaction 
was  righteous  and  conscientious,  and  that 
the  obligee  had  acted  intelligentiy,  de- 
liberately and  freely;  and  this,  though 
the  disorder  was  merely  temporary  and 
not  operative  at  the  particular  time,  and 
it  was  competent  for  the  plaintiff's 
executors  to  prove  declarations   of  the 
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obligee  before  his  capacity  waa  questioned 
to  the  effect  that  he  had  intended  the 
bonds  should  be  paid.  Smith  v.  Loafman, 
145  P.  S.  628. 

430.  In  an  action  on  a  promissory 
note  against  defendants  who  are  not 
parties  to  the  note,  the  burden  is  on 
the  plaintiff  to  show  affirmatively  that 
the  note  was  made  by  the  authority  of 
the  defendants  for  a  debt  due  by  them. 
Freeport  Bank  v.  Egan,  146  P.  S.  106. 

431.  Money  deposited  in  the  name  of 
a  wife  is,  prima  facie,  her  money,  and 
when  claimed  by  her  husband  on  her 
decease,  the  burden  is  on  him  to  prove 
that  it  was  his  property.  Qualter'a  Es- 
tate, 147  P.  S.  124. 

432.  In  assumpsit  for  goods  of  the 
plaintiff  unlawfully  appropriated  by  the 
defendant,  who  had  been  in  the  habit  of 
purchasing  goods  from  the  plaintiff;  it 
was  held,  that  the  defendant  by  his  wrong 
doing  having  prevented  the  plaintiff  from 
accurately  estimating  the  value  of  the 
goods  taken,  the  highest  value  in  kind 
might  be  charged  against  him,  and  the 
burden  was  upon  him  to  show  what  it 
was  that  he  actually  took.  McOown  v. 
Quigley,  147  P.  S.  307. 

433.  In  an  action  against  a  common 
carrier  for  loss  of  baggage,  it  is  a  complete 
defence  that  the  baggage  was  destroyed  by 
a  flood  of  such  unprecedented  character  as 
amounted  to  an  act  of  God ;  the  destruction 
of  the  day  express  on  31  May  1889  by 
the  Johnstown  flood  waa  an  act  of  God ; 
in  such  a  case  there  is  no  presumption  of 
negligence  which  will  shift  the  burden 
of  proof  upon  the  carrier  to  show  that  he 
was  not  negligent.  Lcmg  v.  Pennsylvania 
B.  B.  Co.,  147  P.  S.  343. 

434.  The  term  "  confidential  relation  " 
includes  all  persons  who  are  associated  by 
any  relation  of  trust  and  confidence,  and 
embraces  partners  and  co-partners,  prin- 
cipal and  agent,  master  and  servant, 
physician  and  patient,  as  well  as  trustees 
and  cestui  que  trusts,  guardian  and  ward, 
attorney  and  client,  parent  and  child,  and 
husband  and  wife.  Where  a  man  eighty- 
three  years  of  age  went  to  reside  with  his 
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nephew  and  gave  him  a  letter  of  attorney 
authorizing  him  to  manage  his  estate, 
which  amounted  to  about  nine  thousand 
dollars,  and  subsequently  the  nephew 
presented  to  his  uncle  a  note  for  seven 
thousand  dollars,  which  the  uncle  signed, 
the  nephew  stating  that  it  was  given  for 
past  services  and  for  care  during  the 
remainder  of  his  life;  it  was  held,  that 
the  note  must  be  held  void  in  the  absence 
of  affirmative  proof  that  the  maker  was 
informed  of  the  effect  which  would  result 
from  his  signing  the  note,  of  the  proportion 
of  his  estate  which  would  be  required  to 
pay  it  and  of  the  fact  that  if  paid  but 
little  of  his  estate  would  remain  for  pay- 
ment of  legacies  provided  for  in  his  will. 
DarlingUm's  Estate,  147  P.  S.  624.  See 
Crothers  v.  Crothers,  149  P.  S.  201. 

435.  The  mere  fact  that  a  passenger 
on  a  railway  car  was  injured,  does  not 
raise  the  presumption  of  negligence  so  as 
to  shift  the  burden  of  proof,  where  the 
evidence  clearly  shows  the  cause  of  the 
accident.  Kdler  v.  HestonviUe,  Mantua  it 
Fairmount  Pass.  By.  Co.,  149  P.  S.  65; 
affirming  s.  c.  1  Dist.  Bep.  197. 

436.  Where  a  son  resides  with  his 
father  at  the  time  of  the  conveyance  of 
real  estate  to  him  by  his  fatiier,  the 
presence  of  any  fact  or  circumstance 
which  casts  the  slightest  suspicion  upon 
the  transaction  will  require  the  son  to 
prove  that  there  was  no  taint  of  fraud  or 
undue  influence  in  it ;  but  the  mere  fact 
that  the  son  held  a  general  power  of 
attorney,  executed  very  shortly  before  the 
conveyance  and  especially  authorizing  a 
lease  of  the  farm,  is  not  of  itself  sufficient 
to  put  the  burden  upon  the  son  showing 
the  integrity  of  the  transaction.  Crothers 
V.  Crothers,  149  P.  S.  201. 

437.  Upon  an  issue  to  determine  the 
domicil  of  a  testator,  where  it  appeared 
that  testator's  domicil  of  origin  was  West 
Chester,  Pennsylvania,  that  his  domicil 
of  choice  was  Brooklyn,  New  York,  and 
that  having  purchased  a  farm  near  West 
Chester,  he  returned  from  Brooklyn  to 
West  Chester,  where  he  died ;  it  was  held, 
that  the  burden  of  proof  was  upon  the 
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plaintiff  to  establish  that  the  testator  was 
a  resident  of  Pennsylvania,  and  it  was 
not  error  to  charge  that  if  the  jury  con- 
cluded that  the  testator  abandoned  his 
residence  in  Brooklyn  with  the  intention 
of  residing  on  his  farm  or  in  Philadelphia, 
but  died  before  consununating  that  inten- 
tion, Brooklyn  continued  to  be  his  legal 
place  of  residence.  Pri4x  v.  Price,  166 
P.  S.  617. 

43a  Where  a  plaintiff  in  an  action  for 
negligence  makes  out  a  prima  facie  case 
without  disclosing  contributory  negli- 
gence, the  burden  is  thrown  upon  the 
defendant  of  establishing  contributory 
negligence.  Baker  v.  Westmoreland  & 
Cambria  Natural  Oas  Co.,  157  P.  S.  693. 

439.  The  assent  to  a  gift  by  the  donee 
will  be  presumed  and  the  title  will  vest 
eo  instatiH  the  gift  is  made;  and  this, 
though  he  be  ignorant  of  the  transaction. 
The  title  will  continue  in  the  donee  until 
he  rejects  it,  and  the  burden  of  proof  is 
on  those  who  allege  his  refusal  to  ac- 
cept.    Tarr  v.  Bobinsm,  158  P.  S.  60. 

440.  In  an  action  on  a  warehouse  re- 
ceipt to  recover  damages  for  the  non- 
delivery of  the  goods  stored,  the  burden 
is  on  the  defendant  to  show  that  the 
goods  were  delivered  to  somebody  by  the 
plaintiffs  authority  or  that  they  disap- 
peared with  the  knowledge  or  consent, 
or  with  the  concurrence  of  the  plaintiffs. 
Hoeoeller  v.  Myers,  168  P.  S.  461. 

441.  Where  a  bill  of  sale  is  taken  by  a 
creditor  in  satisfaction  of  an  antecedent 
debt,  he  is  entitled  to  hold  the  goods  as 
against  the  equities  of  an  original  vendor 
who  claims  that  the  goods  were  obtained 
from  him  by  fraud;  but  in  such  a  case 
the  burden  of  proof  is  on  the  creditor  to 
show  that  he  took  the  goods  in  payment 
of  a  debt.  Bughman  v.  Central  Bank, 
169  P.  S.  94. 

442.  In  an  action  for  malicious  prose- 
cution, the  burden  is  on  the  plaintiff  to 
show  malice  and  want  of  probable  cause, 
but  the  jury  may  infer  the  former  from 
the  latter.  A  discharge  by  the  exam- 
ining ma^strate  casts  the  burden  of 
establishing    probable    cause    upon    the 


defendant  unless  it  appears  in  plaintiff's 
testimony  ;  if  probable  cause  be  shown,  it 
matters  not  whether  the  motive  of  the 
prosecution  was  praiseworthy  or  mali- 
cious. Beihofer  v.  Loeffert,  169  P.  S. 
374;  Beihofer  v.  Loeffert,  159  P.  S.  366. 

443.  Upon  a  bill  to  restrain  a  borough 
from  undertaking  the  erection  of  an  elec- 
trical plant  on  the  ground  that  the  bor- 
ough indebtedness  would  be  increased 
beyond  the  constitutional  limit,  the  bur- 
den is  on  the  plaintiff  to  prove  that  the 
indebtedness  wovdd  be  necessarily  in- 
creased to  an  amount  exceeding  the  legal 
limit.  Linn  v.  Chamiberaburg  Borough, 
160  P.  S.  511. 

444.  Where,  under  a  coal  lease,  the 
lessee  was  to  mine  at  least  three  thou- 
sand tons  of  coal  annually,  or  to  pay  for 
that  quantity  whether  mined  or  not,  and 
it  was  further  provided  that,  should  the 
seam  of  coal  prove  faulty  in  the  strata  or 
unmerchantable  in  the  quality,  the  lessee 
should  have  the  right  to  abandon  the 
same;  it  was  held,  in  an  action  for  the 
rent,  that  the  burden  of  proof  was  on 
the  lessee  to  show  that  the  coal  was  un- 
merchantable. Wilson  V.  Beech,  Creek 
Cannd  Coal  Co.,  161  P.  S.  499. 

443.  An  illegal  consideration,  or  the 
failure  of  a  lawful  consideration,  consti- 
tutes a  good  defence  to  a  mortgage,  but 
the  burden  is  on  the  mortgagor  to  estab- 
lish such  defence  by  competent  evidence. 
Saalfidd  v.  Manrow,  165  P.  S.  114. 

446.  Where  the  maker  of  a  promissory 
note  under  seal  has  notice  that  the  payee 
has  assigned  the  note,  he  cannot  purchase 
a  note  of  the  payee  to  be  used  as  a  set-off ; 
but  in  an  action  by  the  assignee,  the  bur- 
den is  on  him  to  show  that  the  defendant 
had  notice  of  the  assignment  before  he 
purchased  the  payee's  note.  Burford  v. 
Fergus,  165  P.  S.  310. 

447.  Upon  an  appeal  from  the  register, 
the  burden  of  proof  is  upon  the  propo- 
nent to  prove  the  execution  of  the  paper 
probated.    Simooa^a  Estate,  11  C.  C.  546. 

44a  The  owner  of  a  steer  is  not  liable 
for  injuries  inflicted  upon  a  person  in  the 
absence  of  evidence  that  the  animal  had 
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a  vicious  character  and  that  the  defend- 
ant had  previous  knowledge  thereof ;  the 
burden  is  upon  the  plaintiff  to  show  neg- 
ligence on  the  part  of  the  owner  even 
when  the  animals  belong  to  a  class  of 
known  dangerous  propensities.  Curtis  v. 
Schlosser,  14  C.  C.  600. 

449.  Upon  an  application  to  open  a 
judgment,  where  the  plaintiff  makes  a  full 
and  responsive  answer  under  oath,  deny- 
ing the  defendant's  allegations,  the  bur- 
den of  proof  is  thrown  upon  the  defend- 
ant    Markle  v.  Fichter,  7  Kulp  649. 

450.  Where  a  fiduciary  relation  is  es- 
tablished between  the  maker  and  payee 
of  a  note  and  an  advantage  is  obtained  at 
the  expense  of  the  maker,  the  law  pre- 
sumes that  the  benefit  was  the  fruit  of 
the  continuing  confidence ;  upon  an  alle- 
gation of  actual  vmdue  influence  the  bur- 
den of  proof  rests  upon  him  who  would 
avoid  the  instrument,  but  where  a  confi- 
dential relation  exists,  the  burden  shifts 
upon  him  who  would  retain  the  benefit. 
Brotvning  v.  Patterson,  11  Montg.  78. 
See  Clark  v,  Clark,  42  P.  L.  J.  384. 

451.  In  a  contest  between  the  plain- 
tiff and  a  defendant  in  a  judgment  as  to 
whether  certain  payments  were  made  on 
it,  the  burden  of  proof  is  upon  the  party 
attempting  to  show  such  payments,  and 
where  the  only  evidence  is  that  of  the 
parties  to  the  judgment,  who  contradict 
each  other,  the  credits  cannot  be  allowed. 
Fuhrman  v.  Fuhrman,  2  York  169. 

452.  Where  a  certificate  of  life  insur- 
ance provided  that  the  company  at  the 
expiration  of  sixty  days  after  proof  of 
death  would  pay  to  the  widow  of  the  in- 
sured three  dollars  for  every  one  thousand 
dollars  maximum  sum  of  benefit  actu- 
ally in  force  upon  such  decease,  and  upon 
which  the  assessments  were  paid,  pro- 
vided that  the  amount  should  not  exceed 
the  maximum  sum  of  three  thousand  dol- 
lars; it  was  held,  that  the  burden  of 
proof  was  upon  the  company  to  show  that 
there  were  not  one  thousand  dollars  maxi- 
mum sums  of  benefits  actually  in  force 
in  the  company  upon  the  decease  of  the 
insured  and  upon  which  mortuary  assess- 


ments had  been  paid.     Leidig  v.  New  Era 
Life  Ass'n,  4  York  135. 

453.  In  an  action  for  injuries  to  live- 
stock during  transportation,  the  burden 
of  proof  as  to  any  limitation  of  liability 
is  upon  the  defendant ;  unless  such  lim- 
itation is  admitted  or  clearly  established 
by  proof,  the  question  is  for  the  jury. 
Schaeffer  v.  Philadelphia  &  Beading  S.  B. 
Co.,  168  P.  S.  209. 

ZXZIY.  Circtimstantial  evidence. 

454.  Murder  may  be  established  by 
circumstantial  evidence  where  all  the 
proven  circumstances  are  irreconcilable 
with  any  other  theory  than  that  of  delib- 
erate murder,  and  are  also  irreconcilable 
with  any  reasonable  theory  consistent 
with  defendant's  innocence.  Comm'th  v. 
Johnson,  162  P.  S.  63. 

455.  Where  the  evidence  tended  to 
show  that  the  prisoner  lived  with  the 
deceased  who  was  not  his  wife,  that  he 
had  made  frequent  threats  to  kill  her, 
that  he  had  previously  struck  and  beaten 
her,  that  on  the  evening  of  the  killing  he 
had  bought  and  given  her  liquor,  but  later 
in  the  evening  he  left  his  house  and  went 
into  another  state,  where  he  remained 
until  he  was  arrested,  and  there  were 
plainly  visible  thumb  and  finger  marks 
on  the  neck  of  the  deceased,  which  war- 
ranted experts  in  expressing  an  opinion 
that  her  death  was  due  to  strangulation; 
it  was  held,  that  the  evidence  was  suffi- 
cient to  sustain  a  verdict  of  murder  in 
the  first  degree.  Comm'th  v.  Bell,  164 
P.  S.  517. 

456.  Upon  the  trial  of  an  indictment, 
the  flight  of  the  defendant  immediately 
after  the  commission  of  the  offence  is  a 
circumstance  which  may  always  be  sub- 
mitted for  the  consideration  of  the  jury. 
Comm'th  V.  McMaJum,  145  P.  S.  413. 

457.  Upon  the  trial  of  an  indictment 
where  the  commonwealth  proved  that  the 
person  who  committed  the  offence  wore  a 
false  beard,  evidence  was  held  to  be 
admissible  to  prove  the  purchase  of  such 
a  beard  by  the  person  at  whose  house 
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the  defendant  resided  and  this,  although 
there  was  a  discrepancy  in  the  testimony 
as  to  the  day  of  purchasing  the  beard 
and  the  bringing  of  it  to  the  house,  and 
there  was  no  evidence  of  its  delivery  to 
the  defendant.  Comm'th  v.  Painton,  5 
York  140. 

45a  That  a  fire  was  caused  by  sparks 
from  a  locomotive  may  be  shown  by  cir- 
cumstantial evidence;  the  habitual  use 
of  insufficient  spark  arresters  may  be 
shown.  Gowen  v.  Qlaaer,  3  Cent.  109. 
See  Olaser  v.  Lewis,  14  W.  N.  C.  228. 

459.  In  an  action  for  a  loss  by  fire 
caused  by  a  spark  from  a  locomotive,  the 
burden  is  on  the  plaintiff  to  prove  that 
the  fire  was  communicated  by  some  en- 
gine of  the  defendant,  and  also  to  prove 
negligence  in  the  construction  or  manage- 
ment of  the  engine;  snch  facts  may  be 
established  by  circumstantial  evidence, 
but  where  the  fire  is  shown  to  have  been 
caused  by  the  sparks  from  a  certain  en- 
gine, the  evidence  should  be  confined  to 
the  condition,  management,  and  operation 
of  that  engine  and  evidence  is  inadmis- 
sible, tending  to  prove  defects  in  other 
engines  of  the  company.  Where,  how- 
ever, the  offending  engine  is  not  clearly 
identified,  the  plaintiff  may  prove  that 
the  defendant's  locomotives  generally  at 
or  about  the  time  of  the  occurrence  threw 
sparks  of  unusual  size,  causing  numerous 
fires  on  that  part  of  the  road.  Henderson 
v.  Philadelphia  &  Beading  S.  R.  Co.,  144 
P.  S.  461 ;  reversing  s.  c.  47  L.  I.  68. 

460.  Where  the  issue  is  one  of  forgery 
in  an  issue  to  determine  the  genuineness 
of  a  judgment  note,  it  is  competent  for 
the  defendant  to  show  that  the  plaintiff 
had  in  her  possession,  a  few  days  before 
the  entry  of  judgment,  other  notes  bear- 
ing the  signature  of  the  same  maker  but 
in  blank  as  to  dates  and  amount;  and 
where  the  plaintiff  testified  that  the  note 
was  signed  on  a  Thursday  and  that  she 
knew  it  was  a  Thursday  because  she  had 
looked  at  the  almanac,  it  was  proper  to 
ask  her  on  cross-examination  why  she 
looked  at  the  almanac.  Thonuis  v.  MiUer, 
151  P.  S.  482;  s.  o.  165  P.  S.  216. 


461.  Where  the  issue  is  whether  cer- 
tain papers  are  forged  or  not,  evidence  is 
admissible  of  the  forging  of  other  papers 
of  the  same  kind  in  order  to  demonstrate 
the  means  and  the  individual  by  which 
the  forgery  was  effected;  evidence  is 
admissible  to  show  that  the  desk  of  the 
alleged  forger  contained  a  genuine  signa- 
ture of  the  alleged  maker  torn  from  his 
ledger,  and  that  in  the  same  desk  were 
other  completed  and  partly  completed 
signatures  imitating  the  genuine  signa- 
ture, and  such  signatures  are  admissible. 
Pennsylvania  Company  for  Insurance  on 
Lives  &  Oranting  Annuities  v.  Philadel- 
phia, Qermantoton  &  Norristoum  B.  R.  Co., 
163  P.  S.  160 ;  aflarming  s.  o.  11  C.  C. 
482. 

462.  The  ownership  of  a  roll  of  money 
found  concealed  on  the  premises  after  the 
death  of  plaintiff's  decedent  was  permitted 
to  be  proved  by  circumstantial  evidence. 
Warren  v.  Ulrich,  130  P.  S.  413. 

ZXXV.  Res  gestae. 

463.  Declarations  which  are  made  un- 
der such  circumstances  as  raise  the  rea- 
sonable presumption  that  they  are  the 
spontaneous  utterances  of  thoughts  cre- 
ated by  or  springing  out  of  the  transaction 
itself,  and  which  are  made  so  soon  there- 
after as  to  exclude  the  presumption  that 
they  are  the  result  of  premeditation  and 
design,  are  admissible  as  part  of  the  res 
gestce.    Comm'th  v.  Wemtz,  161  P.  S.  691. 

464.  The  declarations  of  a  passenger, 
hurt  while  alighting  from  a  railroad  train, 
and  made  immediately  after  the  train  had 
passed,  and  while  he  lay  upon  the  plat- 
form where  he  fell,  are  admissible  as  part 
of  the  res  gestce.  Pennsylvania  Railroad 
Co.  V.  Lyons,  129  P.  S.  113. 

465.  Upon  the  question  of  reasonable 
cause  for  a  desertion,  the  declarations  of 
the  wife  and  her  manifestations  of  sorrow 
at  the  time  are  admissible  as  part  of  the 
res  gestae,  but  not  so  of  her  subsequent 
manifestations.  Hahn  v.  Beaior,  132  P.  S. 
242 ;  8.  c.  25  W.  N.  C.  361. 

466.  In  an  action  against  a  corporation 
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for  salary,  a  letter  written  by  the  general 
manager  to  another  officer  of  the  company 
more  than  two  months  after  the  contract 
of  employment,  was  held  to  be  inad- 
missible, being  no  part  of  the  res  gestae. 
Chapin  v.  Cambria  Iron  Co.,  145  P.  S. 
478. 

467.  In  an  action  for  overflowing  plain- 
tiff's land  by  the  surface  water  from  a 
city  street,  the  declarations  of  a  street 
commissioner  while  doing  such  work  are 
evidence  as  part  of  the  res  gestae.  Weir 
V.  PlymoxUh  Borough,  148  P.  S.  666. 

46a  Upon  a  trial  for  murder,  it  is 
error  to  refuse  to  charge  that  if  the  jury 
believe  the  testimony  of  certain  witnesses 
"  that  the  deceased  made  declarations  at 
the  time  of  the  shooting  and  subsequently 
thereto,  that  the  shooting  was  accidental 
and  contradictory  of  his  dying  declarar 
tions,"  such  declarations  are  to  be  taken 
into  consideration  of  the  jury  and,  if  true, 
there  should  be  an  acquittal.  Comm'th  v. 
Sikox,  161  P.  S.  484. 

469.  Where  a  claimant  against  a  dece- 
dent's estate  was  the  father-in-law  of  the 
decedent,  and  it  appeared  that  the  dece- 
dent had  purchased  a  house  and  the  claim- 
ant took  the  cash  part  of  the  purchase 
money  to  the  company  employed  to 
examine  the  title  and  asserted  to  the 
officers  that  he  was  advancing  it  by  way 
of  loan ;  it  was  held,  that  such  an  asser- 
tion on  his  part  was  not  admissible  in 
evidence  as  part  of  the  res  gestae  for  the 
purpose  of  establishing  the  loan.  Mul- 
let's Estate,  13  C.  C.  183. 

470.  Upon  the  question  of  domicil,  the 
casual  character  of  a  person's  residence 
may  be  shown  by  his  declarations,  where 
the  latter  are  untainted  with  any  motive 
of  self-interest;  such  declarations  are  part 
of  the  res  gestae.  Mintzer's  Estate,  13 
C.  C.  465 ;  8.  c.  2  Dist.  Rep.  584. 

471.  Where  the  defendant  and  his 
workmen  were  repairing  the  plaintiff's 
roof,  and  the  plaintiff's  house  was  set  on 
fire  from  the  sparks  of  their  fire-pot ;  it  was 
kdd,  that  there  was  a  fair  presumption 
that  the  fire  was  caused  by  the  negligence 
of  the  workmen  and  that  the  defendant 


was  not  relieved  from  liability  because  he 
furnished  proper  appliances  and  compe- 
tent workmen ;  and  it  was  further  hM, 
that  the  declarations  of  the  defendant's 
workmen,  made  while  the  fire  was  in  prog- 
ress, as  to  the  cause  of  the  fire  were  admis- 
sible in  evidence  to  charge  the  defendant 
with  liability.  Shafer  v.  Lacoek,  168  P.  S. 
497 ;  8.  0.  42  P.  L.  J.  430. 
See  Evidence,  xyiT. 

XZZVI.  Practice. 
(a)  Duty  to  prodnce  the  best  evidence. 

472.  The  rule  requiring  the  productioa 
of  the  best  evidence  excludes  only  that 
evidence  which  itself  indicates  the  exist- 
ence of  more  original  sources  of  infor- 
mation. Western  Union  Tdegraph  Co.y. 
Stevenson,  128  P.  S.  442. 

473.  The  rule  which  requires  that  the 
best  evidence  shall  be  produced  means 
merely  the  best  evidence  within  the  reach 
of  the  party;  that  more  conclusive  evi- 
dence might  possibly  be  obtained  does  not 
preclude  a  party  from  offering  such  evi- 
dence as  is  available.  Crozer  v.  Neu 
Chester  Water  Co.,  148  P.  S.  130. 

474.  Where  an  architect  sued  for  work 
in  preparing  the  plans  and  drawings  for  a 
building  and  defendant  sought  to  charge 
the  plaintiff,  with  loss  occasioned  by  the 
heating  plant  being  unsatisfactory,  and  it 
appeared  that  after  the  heating  works 
were  put  in,  the  plaintiff  gave  to  the 
plumber  a  certificate  to  show  that  the  work 
was  finished  in  accordance  with  the 
plans ;  it  was  hdd,  that  the  mere  fact  of 
giving  the  certificate  was  not  sufficient  to 
charge  the  plaintiff  with  liability,  but 
that  the  certificate  itself  must  be  produced 
in  evidence  or  accounted  for.  Brown  v. 
Burr,  160  P.  S.  458. 

475.  Where  it  was  desired  to  show  a 
change  of  proprietorship  of  a  hotel  by  the 
fact  that  the  new  proprietor  used  a  new 
register;  it  was  held,  that  the  register 
itself  should  be  produced  in  evidence  and 
that  parol  evidence  of  the  change  of  ro- 
ister was  competent  Orauiet/  v.  J«r«jf»i 
163  P.  S.  601. 
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(b)   Admission  of  secondary  evidence. 

476.  Secondary  evidence  of  the  con- 
tents of  a  release  of  a  mineral  rigtt 
alleged  to  have  been  executed  some  forty 
years  before,  and  lost  or  destroyed,  was 
refused.  Phcenix  Iron  Co.  v.  Lewis,  7 
Cent  516. 

477.  In  an  action  upon  a  promissory 
note  against  the  maker,  where  the  plain- 
tiff bank  proved  that  it  discounted  the 
note  for  the  payee,  and  had  returned  the 
same  to  him  on  maturity  on  the  receipt 
of  a  new  note  which  was  a  forgery  and 
that  the  forger  had  fled  the  country;  it 
was  hdd,  that  sufBcient  ground  had  been 
laid  to  excuse  the  non-production  of  the 
note  and  secondary  evidence  was  admis- 
sible of  its  contents.  West  Philadelphia 
]>rai.  Bank  v.  FiOd,  143  P.  S.  473. 

47a  A  party  may  prove  that  he  is  the 
owner  of  personal  property  without  pro- 
ducing the  written  evidence  of  his  owner- 
ship. Oailagher  v.  London  Assurance 
Corporation,  149  P.  S.  25 ;  reversing  s.  c. 
6  Kulp  467. 

(e)  Offer  and  order  of  evidence. 
'  479.  How  formally  and  in  what  detail 
the  purpose  for  which  a  paper  is  offered 
in  evidence  must  be  stated,  is  within  the 
discretion  of  the  trial  judge.  Myers  v. 
Kingston  Coal  Co.,  126  P.  S.  682. 

480.  The  form  in  which  evidence  is 
given  being  adopted  upon  the  suggestion 
of  opposing  counsel,  the  latter's  client  is 
estopped  from  complaining  of  it  Sees  v. 
ScAuylMU  River  E.  8.  Railroad  Co.,  136 
P.  S.  629;  8.  c.  26  W.  N.  C.  500. 

481.  Where  defendant  agreed  to  pay  a 
maximum  price  for  coal  lands  unless  after 
a  thorough  examination  he  found  that  a 
certain  supposed  vein  of  coal  did  not 
exist;  it  was  held,  in  an  action  for  the 
price,  that  the  plaintiff  was  not  bound  to 
show  in  the  first  instance  the  manner  of 
the  examination  or  its  insufficiency,  but 
having  shown  the  manner  of  performance 
\fj  the  defendant  as  part  of  his  case  in 
chief,  it  was  not  error  to  allow  him  to 
give  evidence  tending  to  show  its  insuffi- 
ciency.    Wdls  V.  Leek,  151  P.  S.  431. 


482.  The  order  of  admission  of  testi- 
mony is  largely  within  the  discretion  of 
the  trial  judge ;  a  judgment  will  not  be 
reversed  because  of  the  admission  in 
rebuttal  of  evidence  which  should  have 
been  offered  in  chief.  Amrhein  v.  Clau- 
sen, 166  P.  S.  93. 

(<I)  Objections  to  evidence. 

483.  Where  an  objection  is  made  to  an 
offer  of  evidence  and  the  offer  is  refused, 
but  the  witness  subsequently  testifies, 
without  limitation,  to  everything  relating 
to  the  subject,  the  refusal  of  the  offer 
works  no  harm  and  an  assignment  thereto 
is  without  merit  CoUins  v.  Houston,  138 
P.  S.  481. 

484.  If  an  offer  of  evidence  be  objec- 
tionable in  part,  it  is  not  error  to  reject  it 
as  a  whole.  Evans  v.  Evans,  155  P.  S. 
572. 

485.  Where  portions  of  a  deposition 
are  competent,  the  admission  of  the  whole 
deposition  over  a  general  objection  is  not 
error.     Martin  v.  Kline,  167  P.  S.  473. 

486.  Where  an  objection  to  the  receipt 
of  certain  testimony  as  to  damages  was 
very  general,  and  at  the  suggestion  of 
the  judge  the  witness  was  cross-examined 
ds  to  her  means  of  knowledge,  and  there 
was  no  motion  afterwards  made  to  strike 
out  her  testimony ;  it  was  held,  that  the 
judgment  would  not  be  reversed  in  a  case 
where  the  verdict  showed  that  the  jury 
was  not  governed  by  the  testimony. 
Hiding  v.  Henderson,  161  P.  S.  653. 

487.  Where  a  witness  offered  was  only 
competent  under  the  exception  contained 
in  the  act  11  June  1891  (Brightly's  Pur- 
don  819)  and  the  offer  did  not  set  forth 
sufficient  to  enable  the  court  to  determine 
whether  or  not  the  witness  was  within 
the  exception;  it  was  held,  that  the  su- 
preme court  would  not  consider  an  assign- 
ment of  error  to  the  rejection  of  the  offer. 
Krumrine  v.  Gronoble,  165  P.  S.  98. 

48a  After  all  the  plaintiff's  evidence 
has  been  put  in  without  objection  and 
the  plaintiff's  case  is  closed,  it  is  too  late 
for  the  defendant  to  object  on  the  ground 
of  a  material  variance  between  the  bill  of 
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particulars  and  the  evidence ;  the  defend- 
ant might  move  at  that  time  to  strike  out 
the  testimony  that  is  not  applicable  to  the 
bill  of  particulars,  but  he  cannot  claim  a 
nonsuit.  Dee  v.  Sharon  HiU  Academy,  5 
Del.  72. 

469.  The  evidence  of  an  incompetent 
witness  being  received  without  objection, 
a  subsequent  objection  is  too  late.  Oer- 
Jeer's  Estate,  8  C.  C.  583 ;  8.  c.  26  W.  N.  C. 
344. 

49a  Where  a  party  objects  to  evidence, 
he  will  be  held  to  the  ground  upon  which 
he  based  his  objection ;  whatever  was  not 
denied  or  made  special  ground  of  objec- 
tion will  be  held  to  have  been  conceded. 
Brandt  v.  Spahr,  3  York  163. 

See  Afpsai.  amo  Ekbob. 

(e)  Withdrawal  of  evidence. 

491.  The  offer  of  evidence  which  the 
evidence  fails  to  sustain,  and  its  subse- 
quent withdrawal,  are  matters  of  discre- 
tion, the  exercise  of  which  will  not  be 
reviewed  except  in  case  of  abuse.  Comm'th 
V.  Crossmyer,  156  P.  S.  304. 

492.  A  judgment  will  not  be  reversed 
for  the  admission  of  incompetent  evidence 
which  was  withdrawn  before  argument 
Sidney  School  Furniture  Co.  v.  Wdraam 
Tmon^ip  Schod  District,  168  P.  S.  36. 

(g)  Striking:  out  evidence. 

493.  Improper  evidence  being  admitted 
mthout  exception,  a  motion  to  strike  out 
should  be  disregarded.  DaMtneyer  v.  Doll- 
meyer,  16  Atlan.  72. 

494.  If  an  appeal  be  tried  on  its  merits, 
without  regard  to  the  amount  of  the 
plaintiff's  claim  or  the  defendant's  set-off, 
it  is  too  late,  after  the  testimony  is  all  in, 
to  ask  to  have  the  evidence  of  defendant's 
set-off  withdrawn  from  the  jury,  because 
it  exceeds  the  jurisdiction  of  the  justice. 
(yFarrall  v.  Moore,  127  P.  S.  234. 

495.  Where  a  portion  only  of  a  wit- 
ness's testimony  is  objectionable,  a  mo- 
tion to  strike  out  without  specifying  the 
objectionable  portion  should  be  rejected. 


Miller  v.   Windsor   Water  Co.,  148  P.  S. 
429. 

496.  Where  proof  of  an  assignment  for 
creditors  in  a  foreign  state  consisted  of  a 
certified  copy  of  the  act  and  warrant  of 
confirmation  of  the  trustee  of  the  seques- 
tered estate,  showing  that  the  trustee  had 
power  to  recover  the  effects  of  the  estate, 
and  the  certificate  of  the  consul  that  the 
act  and  warrant  was  evidence  of  title  of 
the  trustee  to  the  property  wherever 
situate,  and  such  proof  was  admitted  by 
agreement  of  counsel,  it  was  not  error  to 
refuse  to  strike  it  out  Long  v.  Oirdtoood, 
150  P.  S.  413  i  affirming  s.  c.  28  W.  N.  C. 
299. 

497.  Where  only  a  part  of  the  testi- 
mony of  certain  witnesses  was  objected 
to,  the  trial  judge  is  justified  in  refusing 
a  motion  to  strike  out  all  of  their  testi- 
mony. Wilson  V.  EquUaMe  Oas  Co.,  152 
P.  S.  566. 

49a  Where  an  answer  is  not  respon- 
sive to  a  question,  and  no  exception  is 
taken  to  the  answer,  and  the  court  is  not 
requested  to  strike  it  off,  it  cannot  be  ob- 
jected to  on  appeal.  Broadnax  v.  Cheraw 
&  Sali^ury  B.  B.  Co.,  157  P.  S.  140;  ' 
affirming  s.  c.  1  Dist  Bep.  251. 

499.  Upon  the  trial  of  an  indictment 
for  incestuous  fornication,  where  the  pros- 
ecutrix was  asked  under  objection  if  she 
had  told  her  brothers  and  sisters  of  the 
offence  about  the  time  of  its  occurrence, 
and  answered  that  she  did  not  then,  but 
did  about  four  or  six  weeks  afterwards, 
and  being  about  to  tell  what  she  said,  the 
court  instructed  her  not  to  state  it;  it 
waa  held,  that  as  no  motion  was  made  by 
the  prisoner's  counsel  to  strike  out  her 
answer  or  so  much  thereof  as  was  not 
responsive  to  the  question,  the  prisoner 
was  not  prejudiced,  and  judgment  on  a 
verdict  of  guilty  would  not  be  reversed. 
Comm'th  v.  BeU,  166  P.  S.  405. 

500.  The  misconduct  of  a  witness  in 
volunteering  evidence  that  had  been  de- 
clared inadmissible,  and  which  was  im- 
mediately struck  out,  is  no  ground  for 
a  new  trial.  Buddy  v.  Buddy,  6  Kulp 
297. 
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ZXZVn.   Competency  of  wit- 
nesses. 

501.  Where,  upon  a  claim  against  a 
decedent's  estate,  a  witness  was  compe- 
tent at  the  time  his  testimony  was  taken 
on  behalf  of  the  claimant,  but  shortly 
afterwards  through  the  death  of  the 
claimant  he  became  interested  and  dis- 
qualified as  an  heir  of  the  claimant;  it 
was  held,  that  the  testimony  could  never- 
theless be  considered.  Heg^a  Estate,  12 
Lane.  106. 


XZZVm.   What  interest  disquaU- 
fles  a  witness. 

502.  A  witness,  otherwise  competent, 
is  not  disqualified  by  a  mere  interest  in 
the  question  being  tried.  Broomall  t. 
McCallioH,  8  Atlan.  413. 

XL.    Agents. 

503.  Upon  an  investigation  by  a  com- 
mittee of  councils  in  Philadelphia,  where 
the  shares  of  stock  of  a  telephone  com- 
pany had  been  used  to  secure  the  passage 
of  a  certain  ordinance ;  it  was  field,  that 
a  witness  who  had  purchased  from  a  de- 
ceased coimcilman's  estate  six  shares  of 
the  said  stock  could  not  be  compelled  to 
disclose  for  whom  he  bought  the  stock ; 
an  agent  cannot  be  compelled  to  disclose 
the  principal  except  for  the  protection  of 
some  individual  right  or  to  establish  the 
guilt  or  iimocence  of  a  defendant  in  a 
criminal  trial.  Query  as  to  the  constitu- 
tionality of  the  act  1  June  1885.  Simon's 
Case,  4  Dist  Kep.  189, 

See  AoENCT. 

XLI.   Legatees  and  heirs. 

504.  A  legatee  may  testify  against  a 
claim  for  services  against  the  estate  where 
the  latter  is  sufficient  to  pay  his  legacy, 
whether  the  claim  be  allowed  or  not. 
Bayer's  Estate,  8  C.  C.  32. 

505.  In  a  proceeding  by  a  claimant 
against  a  decedent's  estate,  a  legatee  or 
heir,  under  the  act  of  23  May  1887 


(Brightly's  Purdon  817),  may  testify  in 
behalf  of  the  estate,  whether  such  testi- 
mony relates  to  occurrences  before  or 
after  the  decedent's  death.  7%ird  JVo- 
tionai  Bank  v.  Hunsicker,  8  C.  C.  636; 
8.  0.  6  Montg.  73. 

506.  In  an  action  upon  a  bond  of  a  tes- 
tator where  the  testator's  signature  to  the 
bond  is  denied,  the  heirs  and  legatees  of 
the  testator  are  competent  witnesses  to 
testify  concerning  the  genuineness  of  his 
signature ;  they  may  testify  to  a  present 
opinion  based  on  a  test  paper  and  c<»n- 
pared  with  a  mental  exemplar  formed 
from  previous  opportunities  of  observa- 
tion, such  evidence  not  being  in  the 
nature  of  matters  occurring  in  the  life- 
time of  the  testator,  but  of  a  fact  existing 
after  his  death.  York  Trust,  Real  Estate 
&  Deposit  Co.  V.  Kindig,  7  York  149. 

507.  In  a  proceeding  to  charge  the  es- 
tate of  a  deceased  administrator,  neither 
a  surviving  administrator  nor  an  heir, 
or  the  latter's  husband,  are  competent  to 
testify  to  any  matter  occurring  in  the 
lifetime  of  the  deceased  administrator. 
Finley's  Estate,  7  York  201. 

508.  Where  it  is  sought  to  charge  a 
legatee  with  money  of  the  decedent  in 
her  hands,  and  the  only  evidence  to  sup- 
port the  claim  is  a  declaration  of  the  lega- 
tee herself,  that  she  had  received  the 
money  from  the  decedent  before  his  death 
as  a  gift,  the  whole  of  the  declaration 
must  be  taken  as  true  in  the  absence  of 
evidence  to  the  contrary.  Miner's  Es- 
tate, 151  P.  S.  526. 

See  Evidence,  XLV. 

ZLn.  Husband  and  wife. 

509.  If  there  is  no  service  or  appear- 
ance the  libellant  is  not  a  competent 
witness  in  divorce,  except  to  prove  the 
fact  of  marriage.  Shipman  v.  Shipman, 
6  Kulp  370. 

510.  In  an  action  for  criminal  conver- 
sation, the  husband  is  not  a  competent 
witness  as  to  the  wife's  adultery.  CoT' 
nelitts  V.  Harnbay,  150  P.  S.  369. 

511.  Upon  the  trial  of  an  indictment 
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for  murder  where  it  appears  that  the 
prisoner's  wife  was  present  at  the  killing, 
it  is  not  improper  for  the  district  attorney 
to  comment  upon  the  fact  that  the  pris- 
oner failed  to  call  his  wife  as  a  witness 
for  the  defence.  Comm'th  v.  Weber,  167 
P.  S.  153. 

512.  Where  either  a  husband  or  a  wife 
is  incompetent  to  testify  as  a  witness,  the 
other  also  is  incompetent.  Bitner  t. 
Borne,  128  P.  S.  567;  Daisz's  Appeal, 
Ibid.  572. 

813.  Where  either  a  husband  or  a  wife 
is  incompetent  as  a  witness,  the  other  is 
also  incompetent;  the  husband  is  not 
made  competent,  however,  by  reason  of 
the  wife's  having  been  called  by  way  of 
cross-examination.  Root'»  Estate,  11 
Lane.  225. 

514.  Where  a  wife  is  excluded  from 
testifying  on  the  ground  of  interest,  her 
husband  is  also  excluded  by  reason  of 
identity  of  interest  growing  out  of  the 
closeness  of  the  personal  relation.  Quickel 
V.  Finley,  7  York  169. 

515.  Upon  a  bill  to  set  aside  a  volun- 
tary settlement  in  trust  for  the  plaintiffs 
wife,  the  plaintiff  is  competent  to  prove 
a  fraudulent  combination  between  his 
brothers  and  the  trustee,  the  wife  not  be- 
ing a  party  to  the  deed  nor  a  purchaser 
under  it.  Merriman  v.  Munson,  134 
P.  S.  114. 

516.  Under  the  act  of  23  May  1887 
(Brightly's  Purdon  817),  a  married 
woman  is  competent  to  testify  on  the 
trial  of  an  indictment  against  her  husband 
and  another  for  conspiracy  to  put  her  in 
an  insane  asylum.  Comm'th  v.  SpirJe, 
137  P.  S.  255 ;  s.  o.  27  W.  N.  C.  37. 

517.  The  testimony  of  a  wife  is  admis- 
sible to  corroborate  that  of  her  husband 
to  the  effect  that  a  judgment  in  ejectment 
was  confessed  by  him  because  his  credit- 
ors were  crowding  him,  such  evidence 
being  offered  to  show  the  husband's  tur- 
pitude.   BeU  V.  Throop,  140  P.  S.  641. 

518.  Though  a  husband  and  wife  are 
alike  incompetent  witnesses,  a  mother  is 
competent  to  prove  on  the  question  of  her 
Bon's  legitimacy  that  he  was  born  eleven 


or  twelve  years  before  her  marriage  and 
that  his  father's  name  was  Docherty  and 
not  the  man  she  subsequently  married. 
Janes'8  Estate,  147  P.  S.  527. 

519.  A  wife  is  a  competent  witness  to 
prove  the  marriage  with  her  deceased 
husband.  Drinkhoua^a  Estate,  151  P.  S. 
294 ;  affirming  s.  c.  11  C.  C.  144. 

S2a  Where  property  is  sold  at  sheriffs 
sale  as  the  property  of  a  husband  and 
ejectment  is  brought  against  the  husband 
and  wife  by  the  sheriff's  vendee,  the  wife 
is  a  competent  witness  to  establish  her 
title  to  the  property ;  in  such  a  case  she 
is  not  called  to  testify  against  her  hus- 
band or  against  his  title.  Young  v.  Senft, 
153  P.  S.  352. 

521.  On  an  issue  to  determine  the  own- 
ership of  personal  property  claimed  by  a 
mamed  woman,  both  the  husband  and 
wife  are  competent  to  testify  in  support 
of  the  wife's  title.  Evans  v.  Evans,  155 
P.  8.  572. 

822.  In  interpleader  proceedings  where 
the  goods  are  claimed  by  the  defendant's 
wife,  she  is  a  competent  witness  to  sup- 
port her  title  where  the  husband  disclaims 
ownership;  it  is  otherwise,  however, 
where  the  husband  claims  the  properly 
and  is  on  the  side  of  the  execution  cred- 
itor.   Norheck  v.  Davis,  157  P.  S.  399. 

823.  Where  the  husband  is  the  plaintiff 
in  replevin,  and  the  defendant  pleads 
property  in  the  plaintiff's  wife,  the  plain- 
tiff is  not  a  competent  witness  to  prove  his 
title.  Johnsmi  v.  Watson,  157  P.  S.  454; 
affirming  s.  c.  10  Lane.  11. 

524.  A  woman  who  is  also  her  hus- 
band's administrator  is  incompetent  to 
testify  that  during  her  husband's  lifetime 
she  procured  two  horses  under  a  contract 
with  him,  and  that  prior  to  her  husband's 
death  she  gave  the  horses  to  her  sons,  who 
claimed  them  from  the  estate.  Irvrin't 
Estate,  160  P.  S.  82;  affirming  s.  a  1 
Dist.  Bep.  265. 

525.  Where  purchasers  at  a  sheriff's 
sale  under  a  judgment  against  a  husband 
bring  ejectment,  and  the  husband  is  the 
defendant  and  claims  possession  imder 
a  title  which  he  alleges  to  be  that  of  his 
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wife,  evidence  is  admissible  of  acts  and 
declarations  of  the  husband  against  inter- 
est, although  not  made  in  the  presence  of 
his  wife ;  and  in  such  a  case  the  plaintiff 
may  also  show  that  the  property  was 
assessed  in  the  name  of  the  husband. 
JfiBer  V.  Baker,  160  P.  S.  172. 

S26.  The  declarations  of  a  husband 
made  in  the  absence  of  his  wife  are  not 
admissible  against  the  wife.  Leedom  v. 
Leedtm,  160  P.  S.  273. 

927.  In  an  action  of  ejectment  against 
a  husband,  it  seems  that  the  wife  cannot 
be  called  as  on  cross-examination  on  the 
allegation  that  she  was  the  real  plaintiff. 
Fefl*  V.  BunneU,  160  P.  S.  460. 

S2a  In  a  suit  against  a  firm,  one  of 
the  members  of  which  was  a  married 
woman,  who  had  allowed  judgment  to  be 
entered  against  her  by  default;  it  was 
kdd,  that  her  husband  was  a  competent 
witness  to  establish  the  claim  against  the 
co'partner.  Frock  v.  Oerber,  167  P.  9. 
316;  8.  c.  36  W.  N.  C.  230. 

sad.  In  actions  against  executors,  the 
claimant  not  being  a  competent  witness 
against  the  estate,  her  husband  thereby 
becomes  likewise  incompetent  /Smith's 
EUate,  8  C.  C.  29. 

530.  A  husband  cannot  be  a  witness  for 
the  commonwealth  upon  the  trial  of  a 
charge  against  a  third  person  for  fornica- 
tion with  his  wife,  but  he  may  be  infor- 
mant and  prosecutor.  Comm'^  t.  Geary, 
9C.C.60. 

SSL  The  policy  of  the  law  which  for- 
bids a  wife  to  testify  against  her  husband 
does  not  extend  to  the  case  of  a  widow 
testifying  against  her  husband's  estate 
upon  knowledge  not  derived  from  confi- 
dential  communications.  Tucker's  Estate, 
9C.C.346;  s.  c.  48  L.  I.  4. 

532.  In  an  action  by  a  married  woman 
against  her  husband's  administrator  to 
recover  a  portion  of  her  separate  estate, 
where  a  witness  for  the  defendant  testi- 
fied to  declarations  made  by  the  plaintiff 
in  the  decedent's  lifetime,  but  not  in  his 
presence;  it  was  Jield,  that  it  was  com- 
petent for  the  plaintiff,  in  rebuttal  under 
tlie  act  11  June  1891  (Brightly's  Purdon 


819),  to  deny  or  explain  such  declarations. 
Karch  v.  Karch,  10  C.  C.  669. 

533.  In  an  action  of  ejectment  against 
husband  and  wife  brought  by  a  stranger, 
the  declarations  of  either  of  the  defend- 
ants  are  evidence  as  against  the  interests 
of  both ;  query,  whether  the  wife  is  a  com- 
petent witness  in  such  a  case  to  rebut  the 
presumption  of  law,  that  the  land  belongs 
to  her  husband.  PMttips  v.  Havby,  5  Del. 
102. 

534.  Where  a  husband,  party  in  inter- 
est against  a  decedent's  estate,  is  called 
by  way  of  cross-examination  by  the  ad- 
verse party,  his  wife  is  thereby  made  a 
competent  witness  in  his  behalf.  Whitens 
Estate,  2  Dist  Bep.  808. 

535.  The  widow  of  a  decedent  is  a 
competent  witness  to  prove  her  marriage 
in  a  matter  in  which  she  is  interested. 
Odenimlt's  Estate,  1  York  189. 

536.  A  divorced  husband  is  a  com- 
petent witness  to  testify  against  his 
wife's  interests  where  the  facts  testified 
to  were  not  derived  from  confidential 
communications  with  her  nor  came  to 
his  knowledge  by  virtue  of  the  marital 
relation.    Brandt  v.  Spahr,  3  York  163. 

537.  A  widow  is  not  a  competent  wit- 
ness in  support  of  a  claim  by  her  against 
her  husband's  estate  for  payment  of  main- 
tenance due  to  her  under  a  decree  of  court 
in  desertion  proceedings.  QuickePs  Estate, 
5  York  71. 

See  EviDENCB,  XXIX.,  XXXV. 

ZLm.   Drawers  and  indorsors. 

538.  Where  a  testator  in  his  lifetime 
had  procured  one  of  his  debtors  to  make 
notes  under  seal  in  favor  of  his,  the  dece- 
dent's wife,  and  such  notes  were  found 
among  his  papers  after  his  death ;  it  was 
held,  that  the  gift  to  the  wife  was  per- 
fected, and  it  was  further  held,  that  the 
maker  of  the  notes  having  no  interest 
in  the  question  whether  the  notes  were 
the  property  of  the  decedent  or  his  wife, 
was  a  competent  witness.  Ernies  Estate, 
3  York  111. 
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XLIV.  Lunacy  of  party. 

939.  In  an  action  brought  by  the  com- 
mittee of  a  lunatic,  the  defendant  cannot 
testify  in  his  own  behalf  as  to  matters 
occorring  before  the  appointment  of  the 
committee.  Kauffman  t.  Kauffman,  1 
York  194. 

XLV.  Death  of  party. 
(a)  When  death  disqualifies. 

940.  In  a  suit  on  a  mortgage,  the  de- 
fendant having  died  since  the  institution 
of  the  suit,  the  plaintiff  is  incompetent  to 
testify  against  the  executor.  BaUentine 
y.  BaUentine,  15  Atlan.  859. 

941.  The  lessor  in  an  oil  lease  being 
dead,  his  rights  having  passed  to  the  de- 
fendant in  an  ejectment,  neither  the  sur- 
viving party  to  the  lease  nor  the  plaintiff 
is  a  competent  witness.  Duffleld  v.  Hue, 
129  P.  S.  94.  See  Palmer  v.  FarreU,  Ibid. 
162 ;  Bell  v.  Fai-merit'  Deposit  Nat.  Bank, 
131  Ibid.  318. 

942.  The  thing  in  controversy  being 
the  validity  of  a  deed  from  the  plain- 
tiff's father  to  his  wife,  the  defendant's 
devisor,  both  the  grantor  and  grantee 
being  dead,  the  plaintiff  claiming  under 
one  and  the  defendant  under  the  other, 
neither  was  a  competent  witness.  Parry 
V.  Parry,  130  P.  S.  94. 

943.  In  a  feigned  issue  between  a 
widow  and  the  assignee  of  her  assignee 
as  collateral,  to  test  the  ownership  of 
life  insui-ance  money,  the  widow's 
assignee  being  dead,  she  is  not  com- 
petent to  prove  any  matter  occurring 
before  his  death.  De  Coursey  v.  Johnr 
aton,  134  P.  S.  328;  s.  o.  26  W.  N.  C.  88. 

944.  If  one  of  two  lessors  be  dead,  the 
lessee  and  his  assignee  are  incompetent 
to  testify  to  matters  occurring  in  the  life- 
time of  the  deceased,  where  such  assignee 
is  plaintiff,  and  the  successors  in  title  of 
the  lessors,  defendants.  Duffleld  v.  Hue, 
136  P.  S.  602;  s.  c.  26  W.  N.  C.  387. 

949.  If  the  defendant  claims  title 
under  the  grantee  in  a  deed,  who  is 
deceased,  the  grantor  is  incompetent  to 
prove  facts  occurring  in  the  lifetime  of 


the  grantee  which  tend  to  prove  a  forgery. 
Sutherland  v.  Boss,  140  P.  S.  379;  affirm- 
ing 8.  c.  6  Montg.  203.  See  a.  a  160  P.  S. 
29. 

946.  Neither  the  daughters  of  a  dece- 
dent nor  their  husbands  are  competent 
to  establish  the  decedent's  ownership  of 
lands  against  adverse  claimants,  the  re- 
sult of  which  is  to  surcharge  administr»- 
tors  of  a  solvent  estate ;  neither  can  heirs 
establish  their  own  claim  against  an 
estate,  nor  can  they  volunteer  as  wit- 
nesses to  defend  an  action  against  the 
estate.  Lazarutfs  Estate,  6  Kulp  53; 
affirmed  in  142  P.  S.  104;  and  reversed 
in  145  P.  S.  1. 

947.  Where  the  plaintiff  in  ejectment 
claimed  by  descent  from  his  deceased 
father,  and  the  defendant  claimed  under 
a  deed  from  the  father,  the  plaintiff  was 
held  to  be  incompetent,  under  the  act  23 
May  1887  (Brightly's  Purdon  817),  to 
testify  to  matters  occurring  prior  to  the 
death  of  his  father.  King  v.  Humphreys^ 
138  P.  S.  310;  Crothers  v.  Crothers,  149 
P.  S.  201.  Sfee  Bros^s  Estate,  155  P.  S. 
619 ;  Serfasa  v.  Serfass,  14  €.  C.  97. 

94a  In  assumpsit  for  rent  where  the 
lessor  was  dead,  it  was  heid,  that  one  of 
the  lessees  who  made  the  contract  of  let- 
ting was  incompetent,  under  the  act  23 
May  1887  (Brightly's  Purdon  817),  to 
testify  to  the  terms  of  the  contract.  See 
act  11  June  1891  (Brightly's  Purdon  819). 
Arrott  Steam  Power  Mills  Co.  v.  Way  Mfg. 
Co.,  143  P.  S.  435. 

949.  Where  real  estate  standing  in  the 
name  of  the  husband  has  been  sold  at 
sheriff's  sale  as  his  property,  and  in  eject- 
ment against  him,  he  sets  up  a  residting 
trust  in  favor  of  the  wife,  who  died  intes- 
tate before  the  sheriff's  sale,  he  cannot 
testify  as  to  what  his  wife  said  about  the 
ownership  of  the  land  while  he  was  in 
possession  of  it  with  her,  nor  is  evidence 
admissible  of  her  declarations  to  a  third 
person.  Lawrence  v.  Keener,  149  P.  S. 
402. 

990.  Upon  a  sdre  facias  sur  mortgage, 
where  the  mortgagor  is  dead,  the  terre 
tenant  is  not  a  competent  witness  to  prove 
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tiiat  the  mortgagor  had  sold  the  property 
to  him  prior  to  the  execution  of  the  mort- 
gage.    Chigga  v.  Vermilya,  151  P.  S.  429. 

SSI.  In  an  action  by  a  mother  against 
the  estate  of  her  daughter  to  rescind  a 
gift,  the  plaintiff  is  not  a  competent  wit- 
ness.    Yeakd  v.  McAtee,  156  P.  S.  600. 

ssa.  In  an  action  of  ejectment,  where 
the  land  in  controversy  was  a  family 
graveyard,  it  was  kdd,  that  one  of  the 
trustees,  who  was  a  member  of  the  family 
and  who  claimed  an  interest,  personal  to 
himself,  as  one  of  the  class  for  whose 
benefit  the  trust  was  created,  could  not, 
after  the  death  of  the  grantor,  testify 
against  the  interest  of  the  plaintiffs  who 
claimed  the  land  as  grantees  of  the  dece- 
dent.    Brothers  v.  Mitchell,  157  P.  S.  484. 

553.  In  an  action  of  trespass  qxtare 
daugumf regit,  where  the  defendants  claim 
that  their  father  was  a  tenant  in  common 
with  the  plaintiff,  and  that  a  parol  parti- 
tion was  made  between  them,  the  plaintiff 
is  not  a  competent  witness  to  testify  to 
the  manner  of  the  original  acquisition  of 
the  title,  which  took  place  prior  to  the 
death  of  the  defendant's  father.  Wol/y. 
Wolf,  168  P.  S.  621. 

554.  Where  the  date  of  the  acknowl- 
edgment of  a  deed  is  within  the  lifetime 
of  the  grantee,  the  grantor  and  his  wife 
are  not  competent  witnesses  after  the 
death  of  the  grantee  to  testify  that  the 
deed  was  a  forgery,  and  that  on  the  day 
of  the  alleged  acknowledgment  they  were 
not  in  the  county  specified.  Sutherland 
V.  Boas,  160  P.  S.  29.  See  s.  c.  140  P.  S. 
379. 

555.  Where  a  plaintiff  in  a  judgment 
is  dead,  and  her  title  has  passed  to  her 
husband,  the  defendant,  in  a  proceeding 
to  open  a  judgment,  is  incompetent  to 
testify  as  to  matters  occurring  during  the 
lifetime  of  the  plaintiff.  Cake  v.  CaJte, 
162  P.  S.  684. 

556.  The  rule  that  where  one  party  is 
dead,  the  other  party  cannot  testify, 
applies  to  actions  of  tort;  in  trespass 
quare  datuum /regit,  where  the  defendant 
was  a  de  facto  trustee  who  had  forcibly 
taken  possession  of  a  part  of  a  farm 


owned  by  his  church,  and  which  had 
been  leased  to  plaintiff  by  other  persons 
claaming  to  be  trustees,  and  the  defend- 
ant died  while  the  suit  was  pending; 
it  was  held,  that  the  plaintiff  was  a  sur- 
viving party  interested  advei-aely  to  the 
deceased  and  was  incompetent  to  testify. 
Irwin  V.  Nolde,  164  P.  S.  205. 

557.  Upon  the  trial  of  a  sheriff's  inter- 
pleader, where  the  goods  were  found  in 
the  possession  of  a  decedent  at  the  time 
of  his  death ;  it  was  held,  that  the  claim- 
ant was  not  a  competent  witness  to  prove 
title  thereto  in  himself.  Hauge  v.  Sloyer, 
3  Dist.  Rep.  320. 

ssa  Upon  the  trial  of  a  scire  fadaa 
8ur  meclumic's  lien,  the  contractor  being 
dead,  the  owner  is  not  a  competent  wit- 
ness against  the  administrator.  Hill  v. 
Solden,  6  Kulp  464 

559.  The  widow  and  son  of  a  decedent 
are  not  competent  before  an  auditor  to 
attack  a  judgment  given  by  the  decedent 
before  his  death.  Lefever's  Estate,  7  Lane 
131. 

560.  In  a  proceeding  on  a  judgment 
bond,  where  the  plaintiff  is  dead,  the 
defendants  are  incompetent  to  testify; 
and  this,  although  the  entire  transaction 
was  conducted  not  by  the  plaintiff  her- 
self, but  by  her  agent,  a  third  party  still 
living.     Swade  v.  Garman,  12  Lane.  193. 

561.  In  an  action  by  indorsee  against 
maker,  the  payee  and  indorser  being 
dead,  the  defendant  is  not  a  competent 
witness  to  prove  a  failure  of  considera- 
tion and  notice  thereof  to  the  plaintiff 
before  he  took  the  note.  Bau  v.  Weidner, 
2  Northam.  289. 

562.  An  executor  dying  before  an  audit 
of  his  account,  the  husband  of  a  legatee 
is  not  a  competent  witness  to  sustain  ex- 
ceptions to  the  executor's  commissions. 
SmUh's  Estate,  37  P.  L.  J.  33. 

563.  Where  an  executor  charges  him- 
self with  money  received  as  an  attorney 
for  the  testator  before  the  tatter's  death, 
he  is  incompetent  to  prove  payments  in 
reduction  of  the  amount  made  prior  to 
the  death.  DevoaMs  Estate,  33  P.  L.  J.  275. 

564.  In  an  action  against  a  sheriff's 
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estate  for  trespass  in  his  lifetime  in  sell- 
ing the  plaintiff's  property  as  that  of  her 
husband,  it  was  field,  that  neither  the 
plaintiff  nor  her  husband  was  competent 
to  testify  to  any  fact  occurring  in  the 
lifetime  of  the  sheriff;  and  this,  though 
the  deceased  sheriff  had  been  indemnified 
by  the  execution  creditor.  Quickel  v. 
Firdey,  7  York  169. 

565.  In  ejectment  by  executors,  where 
the  land  in  question  had  been  devised  to 
testator's  son  upon  his  paying  to  the 
estate  a  certain  amount  per  acre,  and 
there  was  evidence  that  the  son  refused  to 
accept,  and  the  land  was  sold  under  a  judg- 
ment against  the  son ;  it  was  held,  that  it 
was  the  duty  of  the  purchaser  to  have  made 
inquiry  as  to  the  condition  of  the  title,  and 
if  such  inquiry  would  have  led  to  knowl- 
edge of  the  refusal  to  accept,  he  was  con- 
cluded. It  was  further  held,  that  the  son 
was  a  competent  witness  to  prove  that  he 
had  never  accepted  the  devise ;  that  the 
rights  of  the  plaintiffs  should  not  be  pre- 
judiced by  the  declarations  of  the  son, 
made  in  the  absence  of  the  parties  inter- 
ested; and  that  one  of  the  defendants 
called  to  testify  to  the  declarations  of  the 
devisee,  was  rendered  incompetent  by 
the  fact  that  certain  residuary  devisees 
of  the  testator  were  dead  at  the  time  of 
the  trial.     Tarr  v.  Robinson,  158  P.  S.  60. 

966.  Where  a  testator  recited  that  he 
was  indebted  to  his  sisters  in  a  certain 
sum,  which  he  directed  his  executor  to 
pay,  and  the  widow  objected  to  the  allow- 
ance, averring  that  they  were  not  bona 
fide  debts;  query,  whether  the  sisters 
were  competent  to  testify  that  the  in- 
debtedness was  bona  fide.  Eahelman's 
Estate,  143  P.  S.  24. 

567.  Whether  the  heirs  and  distributees 
of  an  estate  are  competent  to  testify  that 
a  paper  alleged  to  be  signed  by  decedent, 
and  offered  to  establish  a  claim  against 
the  estate,  is  a  forgery,  was-  not  decided. 
Toomerfs  Estate,  160  P.  S.  635. 

568.  Where  judgment  was  entered  on 
a  judgment  note  executed  in  the  name 
of  two  persons,  it  is  doubtful,  where  one 
defendant  is  dead,  whether  the  other  de- 


fendant, upon  a  rule  to  open  the  judgment, 
is  competent  to  testify  that  he  did  not 
sign  the  note  and  that  it  is  a  forgery. 
Pet^s  V.  McDonald,  7  Kulp  308. 

569.  To  remove  the  incompetency  of  a 
surviving  party,  it  must  be  shown,  not 
only  that  on  a  former  trial  the  witness 
was  called  by  the  opposite  party  and 
examined,  but  also  that  the  questions  and 
answers  related  to  matters  occurring  in 
the  lifetime  of  the  deceased  party.  Bair 
V.  Frischkom,  151  P.  S.  466. 

570.  As  to  the  admissibility  of  testi- 
mony concerning  transactions  with  de- 
ceased persons,  see  brief  of  authorities  in 
notes  to  Kisterbock  v.  Lanning,  7  Atlan. 
597,  and  Welch  v.  Adams,  1  Ibid.  7. 

(fr)  When  it  does  not  dlsqiulify. 
971.  Where  the  plaintiff  in  ejectment 
was  the  purchaser  at  sheriff's  sale  under 
a  judgment  against  defendant's  father, 
and  the  defendant  claimed  under  a  deed 
from  her  father  made  prior  to  the  entry 
of  the  judgment,  the  defendant  was  com- 
petent to  show,  notwithstanding  her 
father's  death,  that  the  real  consideration 
of  the  deed  (expressed  therein  as  nominal) 
was  her  personal  services  rendered  under 
an  express  contract  Van  Home  v.  Clark, 
126  P.  S.  411. 

572.  If  the  "subject  in  controversy" 
be  the  force  and  effect  of  a  deed,  one  of 
the  grantors  is  a  competent  witness  in 
ejectment  against  defendants  claiming 
under  a  living  grantee,  though  the  other 
grantors  in  the  deed  are  dead.  Palmer 
V.  FarreU,  129  P.  S.  162. 

573.  In  ejectment  by  a  brother  claim- 
ing by  descent  from  his  deceased  father 
against  his  sister,  claiming  under  a  deed 
from  the  father,  evidence  is  admissible  on 
the  part  of  the  plaintiff  to  show  that 
when  the  deed  was  made  the  grantor  was 
mentally  incapacitated  therefor.  King 
v.  Humphreys,  138  P.  S.  310. 

574.  Where,  in  ejectment  against  a 
husband  by  one  claiming  title  under  a 
sheriffs  deed  on  an  execution  against 
the  husband,  the  defence  is  based  on  the 
title  of  the  wife,  and  the  vendor  of  the 
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wife  is  dead,  both  husband  and  wife  are 
competent  to  show  that  the  purchase  was 
made  by  the  wife  and  that  the  deed  made 
some  years  after  the  purchase  and  not 
recorded  at  the  time  of  the  sheriff's  sale 
had  been  made  to  the  husband  by  mistake. 
'They  are  not  within  sec.  6,  clause  (e), 
of  the  act  23  May  1887  (Brightly's  Pur- 
don  817).    .Brown  V.  Carey,  149  P.  S.  134. 

575.  Where  a  plaintiff  in  ejectment 
claims,  as  heir,  real  estate  conveyed  by 
his  father  to  the  plaintiff's  brother,  on  the 
ground  that  the  father  had  not  suf&cient 
mental  capacity  to  make  a  deed,  a  sister 
of  the  plaintiff  and  defendant  is  a  com- 
petent witness  for  the  defendant;  and 
this,  though,  at  the  time  of-  the  convey- 
ance, it  was  agreed  that  part  of  the  pur- 
chase money  should  be  paid  to  her  and 
the  same  was  secured  by  a  judgment  note 
of  defendant,  which  was  not  fully  paid  at 
the  time  of  trial.  Crothers  v.  CrotKers, 
149  P.  S.  201. 

576.  To  exclude  a  witness  on  the 
ground  of  interest,  it  is  necessary  that  he 
should  have  a  vested  interest  not  in  the 
question,  but  in  the  event  of  the  suit. 
The  act  23  May  1887  (Brightly's  Purdon 
817)  relates  solely  to  the  competency  of 
interested  parties ;  in  an  action  of  eject- 
ment, witnesses  called  to  prove  fraud  in 
a  sheriff's  sale,  upon  which  defendant's 
title  rested,  are  not  incompetent  because 
they  are  the  remaining  parties  to  the 
fraud,  the  other  party  being  dead,  where 
they  have  no  interest  in  the  event  of  the 
suit    Dixon  v.  McOraw,  161  P.  S.  98. 

577.  In  a  feigned  issue  to  determine 
whether  an  executor  is  indebted  to  the 
estate,  legatees  imder  the  will  are  compe- 
tent to  testify  to  matters  occurring  in  the 
lifetime  of  the  testator,  but  the  executor 
is  not  competent  Smith  v.  Hay,  162 
P.  S.  377. 

57a  In  an  action  by  a  widow  for  a 
death  benefit,  the  defence,  that  the  de- 
ceased member  of  the  association  was  not 
in  good  standing,  may  be  sustained  by 
parol  testimony,  where  the  minutes  show 
a  motion  to  suspend,  but  do  not  show 
what  action  was  taken  on  the  motion; 


and  in  such  a  case  members  of  the  as- 
sociation are  competent  witnesses  to  show 
that  the  husband  was  not  in  good  stand- 
ing as  a  member  at  the  time  of  his  death. 
Hamill  v.  Supreme  Council  of  Boyal 
Arcanum,  162  P.  S.  637. 

579.  In  an  action  by  an  executor,  a 
brother  of  the  defendant,  who  is  not  a 
party  to  the  suit  and  has  no  adverse 
interest  to  plaintiff's  testator,  is  a  compe- 
tent witness.  Fowler  v.  Smith,  163  P.  S. 
639. 

580.  The  payee  of  a  check  is  a  compe- 
tent witness  to  prove  that  the  check  was 
drawn  in  the  maker's  lifetime  in  order  to 
enable  the  payee  to  collect  the  money  and 
pay  it  to  a  third  person,  to  whom  the 
maker  intended  to  present  it  as  a  gift 
Taylor's  Estate,  164  P.  S.  183. 

581.  Persons  interested  in  the  estate 
of  a  decedent  are  competent  to  testify  as 
to  the  declarations  made  by  the  claimant, 
as  against  a  claim  for  services  rendered. 
Bros^s  Estate,  156  P.  S.  619;  aflarming 
8.  c.  6  York  6.  See  Kirtg  v.  Humphreys 
138  P.  S.  310 ;  Serfass  v.  Serfass,  14  C.  C. 
97. 

582.  Where  a  husband  has  borrowed 
money  on  a  bond  with  a  surety,  and  has 
loaned  the  money  thus  borrowed  to  his 
wife,  the  surety  is  a  competent  witness 
against  the  wife's  estate  after  her  death, 
to  establish  the  husband's  right  to  the 
fund.     Spotts's  Estate,  166  P.  S.  281. 

583.  Where  a  policy  of  life  insurance 
was  transferred  to  the  beneficiary  and  the 
question  was  whether  the  latter  had  an 
insurable  interest;  it  was  held,  that  she 
was  not  incompetent,  in  a  suit  against  the 
insurance  company,  to  testify  to  facts 
showing  the  relations  between  herself 
and  the  assured  in  the  latter's  lifetime. 
Carpenter  v.  United  States  Life  Ins.  Co., 
161  P.  8.  9. 

584.  Where  the  thing  in  controversy 
is  a  transaction  between  the  parties  and 
both  are  living,  both  parties  are  compe- 
tent witnesses.  Davis  v.  Hawkins,  163 
P.  S.  228. 

585.  Where  a  son  has  assigned  his 
expectancy  in  the  estate  of  his  living  par- 
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ent,  and  after  the  death  of  the  parent  the 
interest  has  been  attached  by  a  creditor 
who  afterwards  dies,  both  the  assignor 
and  the  assignee  are  competent  witnesses 
to  show  that  the  assignment  was  made  in 
good  faith,  and  for  an  adequate  consider- 
ation.   Eliun's  Estate,  163  P.  S.  438. 

566.  Where  a  suit  has  been  brought 
i^ainst  a  decedent  in  his  lifetime,  notes 
of  the  testimony  of  an  interested  witness 
then  duly  taken,  may  be  given  in  evi- 
dence in  support  of  a  claim  against  the 
decedent's  estate.  Durdevy's  Estate,  10 
C.  C.  454. 

587.  In  a  controversy  over  the  title  of 
real  estate,  where  brothers  are  plaintiffs 
and  claim  by  descent  from  a  deceased 
father,  and  their  sister  is  defendant  and 
claims  under  a  deed  from  the  father, 
the  brothers  are  competent  witnesses  in 
their  own  behalf.  Serfass  v.  Serfass,  14 
C.  C.  97. 

588.  Where  one  party  to  a  thing  or 
contract  in  action  is  dead  and  his  inter- 
est has  passed  to  a  party  on  the  record, 
those  witnesses  only  are  incompetent 
who  are  either  of  the  other  party  to  such 
thing  or  contract,  or  have  an  interest 
adverse  to  the  interest  of  the  decedent; 
the  widow,  an  heir  and  an  executor  are 
competent  when  called  in  support  of  the 
interest  of  the  decedent.  Miller  v.  Mil- 
ler, 1  Dist.  Rep.  95. 

589.  Where  the  original  trustee  dies 
and  other  trustees  are  substituted,  the 
cestui  que  trust  is  a  competent  witness 
upon  a  bill  filed  by  her  against  the  sub- 
stituted trustees  for  a  revocation  of  the 
trust.  Jackson  v.  Pennsylvania  Co.  for 
Ins.  on  Lives  &  Granting  Annuities,  2 
Dist.  Rep.  225. 

590.  Where  an  accountant,  in  good 
faith,  paid  a  claim  by  a  widow  against 
her  husband's  estate  in  the  lifetime  of  a 
witness  who  could  have  proved  the  claim; 
it  was  held,  that  the  widow  was  a  compe- 
tent witness  to  prove  her  claim ;  she  was 
not  liable  over  for  said  voluntary  pay- 
ment and  was  therefore  disinterested. 
Fulmer's  Estate,  3  Dist  Rep.  457. 

591.  All  parties  claiming  by  devolution 


on  the  death  of  an  owner,  are  competent 
witnesses  before  an  auditor  to  distribute. 
Simpson's  Estate,  4  DeL  129 ;  8.  c.  1  Lack. 
Jut.  193. 

592.  A  witness  was  held  to  be  not 
incompetent  to  testify  to  the  admissioiu 
made  by  a  decedent,  merely  because  of 
a  contingent  interest  dependent  on  the 
possible  death  intestate  in  his  own  life- 
time of  one  or  both  of  his  children. 
Shaeffer  v.  Geary,  3  Lack.  Jur.  360. 

593.  Where  the  share  of  a  son  was 
claimed  by  attaching  creditors,  it  was 
held,  that  another  son  was  competent  to 
testify  as  to  declarations  made  to  him  hf 
his  father  to  establish  advancements  made 
to  his  brother.  Wies^s  Estate,  12  Lane. 
41. 

594.  Where  A  made  a  verbal  lease  of 
his  farm  to  B,  under  which  B  claimed 
one-half  the  winter  grain  and  the  right  to 
harvest  the  whole,  and  C  succeeded  B  as 
tenant  and  claimed  that  under  his  lease  he 
was  entitled  to  harvest  the  grain  and  that 
B  was  entitled  to  but  one-fourth,  and  it 
was  conceded  that  A  was  entitled  to  one- 
half  of  the  grain  and  no  more ;  it  was  hM, 
in  an  action  by  B  against  C  for  trespass  in 
harvesting  the  grain,  A  being  dead,  that 
B  was  a  competent  witness  to  prove  the 
terms  of  his  lease.  SUJies  v.  Lauback,  i 
Northam.  196;  s.  o.  6  Del.  477. 

595.  In  a  contest  between  a  widow  and 
children  as  to  the  widow's  right  to  the 
exemption,  both  parties  are  competent  to 
testify  to  facts  occurring  in  the  lifetime 
of  the  decedent  Ventu^s  Estate,  2  York 
193. 

596.  Where  the  note  sued  on  plainly 
showed  an  alteration,  and  the  note  was 
signed  by  two  makers;  it  was  keid  to  be 
competent  upon  a  claim  against  the  estate 
of  one  of  the  makers  for  the  claimant  to 
call  the  other  maker  to  testify  when  and 
by  whom  the  alteration  was  made ;  and 
this,  although  his  testimony  showed  that 
he  was  the  principal  of  the  note  and  the 
decedent  was  the  surety.  Weiser's  Estate, 
5  York  5. 

597.  Children  of  deceased  childroi  of 
a  decedent  are  ctHnpetent  to  testify  in 
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theii  own  interest  as  to  the  decedent's 
ownarship  of  certain  property  not  ao- 
coantcd  for  by  the  administratrix.  Stew- 
anr«  Estate,  5  York  9. 

(«)  Salts  by  and  against  ezecntors  and 
administrators. 

39a  If  an  administrator  of  a  plaintiff 
in  ejectment  proceeds  for  mesne  profits 
after  the  plaintiff's  death,  the  testimony 
of  the  defendant  is  inadmissible.  Hart 
T.  MeGrew,  11  Atlan.  617. 

S99l  In  an  action  by  an  executor,  a 
legatee  or  distributee,  who  has  released 
her  interest,  is  a  competent  witness  for 
the  plaintiff,  unless  there  be  some  other 
ground  of  exclusion.  Hejt  v.  Ogle,  127 
P.  S.  244. 

aoo.  In  an  action  by  the  defendant  in 
a  judgment  against  the  payee's  adminis- 
trator, for  damages  for  issuing  execution 
after  notice  of  payment,  the  plaintiff  is 
not  competent  to  prove  payment  to  the 
deceased  payee  in  the  latter's  lifetime. 
Jfefl  V.  Bamer,  136  P.  S.  161. 

603,.  In  a  suit  by  an  administrator  for 
the  amount  of  a  policy  of  insurance  paid 
to  defendant,  the  defence  being  that  the 
policy  was  held  as  collateral  for  a  firm 
debt,  the  defendant's  partner  is  a  compe- 
tent witness  on  his  behalf,  if  it  be  proved 
that  the  debt  was  assumed  by  the  defend- 
ant and  charged  to  him  on  the  books. 
Shook  V.  Meaiy,  136  P.  S.  161;  s.  o.  47 
LL464. 

eoa.  The  executor  of  a  deceased  party 
defendant,  who  has  been  substituted  in 
the  suit,  cannot  be  examined  as  to  mat- 
ters occurring  before  the  death  of  his 
decedent;  and  this,  though  the  plaintiff 
had  been  examined  and  testified  at  length 
before  the  death.  Crawford  v.  Shriver, 
139  P.  S.  239. 

SOS.  In  an  action  by  an  administrator 
where,  while  the  debt  existed,  the  defend- 
ant's intestate  conveyed  a  farm  to  one  of 
his  sons  without  valuable  consideration; 
it  was  held,  that  he  was  incompetent  as  a 
witness  for  defendant  under  clause  (e)  of 
«c.  6  of  the  act  23  May  1887  (Brightly's 
Pordon  817) ;  and  this,  tJiough  he  executed 


an  assignment  of  all  his  interest  in  his 
father's  estate,  real,  personal  and  mixed, 
but  still  owned  the  farm  so  conveyed. 
Keener  v.  Zartman,  144  P.  S.  179. 

604.  In  a  suit  against  executors  a  pe- 
cuniary interest  in  the  estate  will  not 
exclude  the  testimony  of  witnesses  called 
to  disprove  a  claim  against  the  estate, 
their  interest  not  being  adverse  to  the 
right  of  the  decedent.  Oerz  v.  Weber, 
161  P.  8.  396. 

605.  Where  the  plaintiff  in  an  execu- 
tion dies  after  a  levy  is  made,  and  his 
administrator  is  substituted  on  the  record 
as  defendant  in  an  interpleader,  the 
plaintiff  in  the  interpleader  claiming  title, 
by  purchase,  from  the  defendant  in  the 
execution,  is  an  incompetent  witness,  but 
the  defendant  in  the  execution  is  a  com- 
petent witness  to  the  sale,  as  he  is  not 
a  person  whose  interest  is  adverse  to  the 
right  of  the  deceased.  Smi^  v.  Bishel, 
164  P.  S.  181. 

606.  Where  an  administrator  brought 
an  action  against  a  sheriff  for  the  wrong- 
ful sale  of  decedent's  goods,  it  was  field, 
that  a  person  who  signed  the  bond  to 
indemnify  the  sheriff  had  an  interest 
adverse  to  the  decedent,  and  was  in- 
competent to  testify  as  to  matters  oc- 
curring prior  to  the  death.  Kyte  v.  Foran, 
167  P.  S.  252.. 

607.  Upon  an  issue  between  an  ad- 
ministrator of  the  assignee  of  a  legacy 
and  an  attaching  creditor  of  the  legatee, 
the  latter  is  ineligible  to  prove  that  the 
assignment  was  as  collateral  for  a  debt, 
and  that  he  paid  the  debt  to  a  former 
administrator  of  the  assignee,  who  is 
deceased.  Fisher's  EstaU,  7  C.  C.  14; 
8.  c.  46  L.  I.  230. 

60a  Where  executors  made  certain 
payments  for  repairs,  it  was  held,  that 
the  contractors  with  whom  the  testator 
was  alleged  to  have  contracted  for  the 
repairs  were  not  competent  witnesses  to 
prove  that  the  testator  entered  into  the 
conti^Etct,  and  the  executors  were  not 
allowed  credits  for  such  payments  against 
the  objections  of  the  parties  interested. 
Burton's  Estate,  15  C.  C.  367. 
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609.  In  a  proceeding  to  charge  the 
estate  of  a  deceased  administrator,  neither 
a  surviving  administrator  nor  an  heir  of 
the  tatter's  husband  are  competent  to 
testify  to  any  matter  occurring  in  the 
lifetime  of  the  deceased  administrator. 
Mnley'a  Estate,  7  York  201. 

(<Z)   Matters  between  rarrlving  party  and 
living  third  party. 

610.  Under  the  act  11  June  1891 
(Brightly's  Purdon  819)  a  surviving  party 
cannot  be  called,  unless  the  living  witness 
to  the  transaction  between  himself  and 
the  deceased  has  already  testified;  he 
is  not  rendered  competent  by  the  fact 
that  the  other  side  subsequently  calls  the 
living  witness.  Roth's  Estate,  160  P.  S. 
261 ;  reversing  s.  o.  6  York  99, 197. 

611.  Under  the  act  11  June  1891 
(Brightly's  Purdon  819)  the  living  wit- 
ness, whose  testimony  is  to  make  compe- 
tent the  surviving  or  remaining  party  to 
the  record,  must  be  called  in  the  interest 
of  and  by  the  party  representing  the  right 
of  the  deceased;  the  calling  of  such  a 
witness  by  the  adversary  was  not  in  the 
contem{)Jation  of  that  act.  Cake  v.  Cake, 
162  P.  S.  684. 

612.  Under  the  act  11  June  1891 
(Brightly's  Purdon  819)  one  of  the  parties 
is  competent  to  testify  to  facts  transpiring 
before  the  death  of  the  deceased  party,  if 
the  relevant  matter  occurred  between  the 
witness  and  some  other  living  and  com- 
petent person.  Irwin  v.  Patchen,  164 
P.  S.  61. 

613.  Where  a  witness  offered  was  only 
competent  under  the  exception  contained 
in  the  act  11  June  1891  (Brightly's  Purdon 
819),  and  the  offer  did  not  set  forth  sufB- 
cient  to  enable  the  court  to  determine 
whether  or  not  the  witness  was  within  the 
exception ;  it  was  Jield,  that  the  supreme 
court  would  not  consider  an  assignment 
of  error  to  the  rejection  of  the  offer. 
Krumrine  v.  Grenoble,  165  P.  S.  98. 

614.  In  an  action  by  a  niece  against 
her  uncle's  estate  to  recover  under  a 
contract  alleged  to  have  been  made  with 
her  uncle,  declarations  of  the  plaintiff 


made  prior  to  the  death  of  her  uncle  as 
to  the  existence  of  the  contract,  are  not 
admissible  under  the  act  11  June  1891 
(Brightly's  Purdon  819).  Thtmuu  v. 
Mmer,  165  P.  S.  216. 

615.  In  an' action  by  a  married  woman 
against  her  husband's  administrator  to 
recover  a  portion  of  her  separate  estate, 
where  a  witness  for  the  defendant  testi- 
fied to  declarations  made  by  the  plaintiff 
in  the  decedent's  lifetime  but  not  in  his 
presence  it  was  hdd,  that  it  was  compe- 
tent for  the  plaintiff,  in  rebuttal  irnder 
the  act  11  June  1891  (Brightly's  Purdra 
819),  to  deny  or  explain  such  declaraticHu. 
Karch  V.  Karch,  10  C.  C.  669. 

616.  Where  a  witness  testifies  to  the 
declarations  of  a  surviving  party  to  a  suit, 
the  latter,  under  the  act  11  June  1891 
(Brightly's  Purdon  819),  is  competent  to 
testify  in  rebuttal;  and  this,  althoo^ 
the  effect  is  to  allow  said  party  to  be 
examined  upon  a  matter  which  oocuned 
in  the  lifetime  of  the  other  party,  who  is 
now  dead.  Steele  v.  Nichols,  3  Dist  Bep. 
617. 

617.  In  an  action  by  a  surviving  part- 
ner where  the  plaintiff  was  called  and 
sworn  as  a  witness  for  the  defendant;  it 
was  held,  that  under  the  act  11  June  1891 
(Brightly's  Purdon  819)  the  defendant 
was  a  competent  witness  to  matters  occur- 
ring between  him  and  the  living  partner. 
Gaihercde  v.  Wolf,  7  Kulp  306. 

6ia  Under  the  act  11  Jnne  1891 
(Brightly's  Purdon  819)  a  surviving  party 
cannot  be  rendered  competent  to  testify 
in  his  own  behalf  by  his  offer  to  call  a 
third  person  to  corroborate  him.  Bowen 
T.  Overfidd,  3  Northam.  81. 

(e)  Facts  snbseqaent  to  death. 

619.  An  interested  witness  may  prove 
facts  existing  after  the  death,  and  this, 
though  they  inferentially  tend  to  prove 
that  the  same  facts  existed  prior  to  the 
death.  Patterson  v.  Dushane,  137  P.  S. 
23;  8.  0.  27  W.  N.  C.  41. 

620.  Where  a  husband  is  a  claimant 
against  the  estate  of  a  decedent,  his  wife 
may  testify  to  a  fact  existing  or  an  act 
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occorring  after  the  decedent's  death ;  and 
this,  although  such  evidence  may,  in  its 
effect,  tend  to  prove  that  the  same  facts 
existed  prior  to  decedent's  death.  Hoffei'a 
EUate,  156  P.  S.  473. 

6Z1.  In  an  action  of  ejectment,  -where 
the  location  of  the  end  of  an  ancient  bridge 
was  in  dispute ;  it  was  hdd,  that  the  de- 
fendant was  competent  to  testify  that, 
since  the  death  of  one  of  the  plaintiffs, 
an  old  abutment  of  the  bridge  had  been 
uncovered  by  a  flood ;  and  this,  though  it 
tended  to  prove  a  fact  in  the  lifetime  of 
the  deceased.  Kreppt  v.  Carlisle,  157 
P.  S.  358. 

622.  In  ejectment  by  executors  where 
the  land  in  question  had  been  devised  to 
testator's  son  upon  his  paying  to  the 
estate  a  certain  amount  per  acre,  and 
there  was  evidence  that  the  son  refused 
to  accept,  and  the  land  was  sold  under  a 
judgment  against  the  son;  it  was  hdd, 
that  it  was  the  duty  of  the  purchasers  to 
have  made  inquiry  as  to  the  condition  of 
the  title,  and  if  such  inquiry  would  have 
led  to  the  knowledge  of  the  refusal  to 
accept,  they  were  concluded.  It  was  fur- 
ther held,  that  the  son  was  a  competent 
witness  to  prove  that  he  had  never  ac- 
cepted the  devise ;  that  the  rights  of  the 
plaintiffs  should  not  be  prejudiced  by  the 
declarations  of  the  son,  made  in  the  ab- 
sence of  the  parties  interested ;  and  that 
one  of  the  defendants  called  to  testify  to 
the  declarations  of  the  devisee,  was  ren- 
dered incompetent  by  the  fact  that  certain 
residuary  devisees  of  the  testator  were 
dead  at  the  time  of  the  trial.  Tarr  v. 
Robinson,  158  P.  S.  60. 

623.  In  an  action  upon  a  bond  of  a  tes- 
tator, where  the  testator's  signature  to  the 
bond  is  denied,  the  heirs  and  legatees  of 
the  testator  are  competent  witnesses  to 
testify  concerning  the  genuineness  of  his 
signature ;  they  may  testify  to  a  present 
opinion  based  on  a  test  paper  and  com- 
pared with  a  mental  exemplar  formed 
from  previous  opportunities  of  observa- 
tion, such  evidence  not  being  in  the  nature 
of  matters  occurring  in  the  lifetime  of  the 
testator,  but  of  a  fact  existing  after  his 


deatL     York  TruA,  Beai  Estate  &  Deposit 
Co.  V.  Kindig,  7  York  149.  . 

(9)   Partnership  snits. 

624.  Where  a  judgment  against  part- 
ners by  default  is  opened  as  to  one,  and 
the  plaintiff  then  dies  and  his  adminis- 
trator substituted,  the  partner  not  defend- 
ing is  incompetent  to  testify  that  he  put 
the  firm  name  on  the  note,  and  that  the 
same  was  for  his  own  individual  debt. 
Dick  V.  Williams,  130  P.  S.  41. 

625.  In  an  action  by  a  surviving  part- 
ner, the  son  of  a  deceased  partner  may 
testify  to  occurrences  in  the  lifetime  of 
his  father  other  than  conversations  and 
transactions  between  the  deceased  person- 
ally and  the  defendant.  Oraff  v.  CaUa- 
han,  158  P.  S.  380. 

626.  Where  the  recorded  title  to  real 
estate  is  in  tenants  in  common  who  axe 
also  partners,  and  no  purchaser  or  lien 
creditor  appears,  and  there  is  no  contract 
expressly  made  upon  the  faith  of  such 
title,  it  may  be  shown  by  parol  that  the 
properfy  was  bought  with  partnership 
money,  and  that  it  was  the  intention  of 
the  partners  to  hold  it  as  partnership 
properfy ;  and  this  may  be  shown  by  the 
testimony  of  the  surviving  partner,  where 
such  testimony  neither  helps  to  establish 
a  liabilify  in  his  own  favor  nor  to  shift 
upon  the  deceased  partner  a  burden  which 
the  estate  was  not  already  carrying,  but 
simply  aids  in  deciding  to  which  of  two 
conceded  creditors  a  fund  ought  to  go. 
Miller's  Estate,  14  C.  C.  147. 

ZLVI.  Calling  opposite  party. 

627.  A  witness,  incompetent  on  the 
ground  of  interest,  who  is  called  for  cross- 
examination,  is  made  competent  to  testify 
on  his  own  behalf  as  to  all  relevant  mat- 
ters. Corson's  Estate,  137  P.  S.  160 ;  s.  c. 
27  W.  N.  C.  84.  See  Houser  v.  Griesing, 
7  Lane.  23 ;  Eickhom's  Estate,  7  C.  C.  433 ; 
s.  c.  24  W.  N.  C.  364. 

628.  Where  an  interested  parfy  is  called 
as  a  witness  by  way  of  cross-examination, 
he  is  thereby  made  a  competent  witness 
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for  the  other  party  as  to  all  relevant 
matter ;  and  this,  whether  or  not  touched 
upon  on  the  crosa-examination.  Booths 
Estate,  11  Lane.  225. 

629.  In  an  action  of  ejectment  {^[ainst 
a  husband,  it  seems  that  the  wife  cannot 
be  called  as  on  cross-examination  on  the 
allegation  that  she  was  the  real  plaintiff. 
Wetts  V.  Bunnell,  160  P.  S.  460. 

630.  Where  either  a  husband  or  a  wife 
is  incompetent  as  a  witness,  the  other 
is  also  incompetent;  the  husband  is  not 
made  competent,  however,  by  reason  of  the 
wife's  having  been  called  by  way  of  cross- 
examination.    Roofs  Estate,  11  Lane.  225. 

631.  Upon  distribution  of  the  proceeds 
of  sheriff's  sale  a  party  plaintiff  to  any 
judgment  may  be  called  as  for  cross- 
examination  by  any  other  person  inter- 
ested  in  the  distribution.  Harris  v. 
Berry,  7  C.  C.  239. 

632.  An  ofi&cer  of  a  defendant  bank 
may  be  compelled  to  testify  on  behalf  of 
the  plaintiff,  whether  there  are  any  rec- 
ords in  the  bank's  books  by  which  they 
can  identify  notes  deposited  with  them 
for  collection  or  discount  and  the  parties 
to  those  notes.  McManus  v.  Freeman,  2 
Dist.  Rep.  144. 

633.  Upon  the  trial  of  an  interpleader, 
where  it  was  alleged  that  the  defendant 
in  the  execution  transferred  the  property 
to  the  claimant  in  fraud  of  his  other  cred- 
itors; it  was  held,  that  the  defendant 
could  not  be  called  by  the  plaintiff  in  the 
execution  for  cross-examination  as  a  per- 
son whose  interest  was  adverse  to  the  party 
calling  him,  his  interest  being  inequipose. 
KraU  V.  Doutridc,  3  Dist.  Rep.  12. 

634.  Upon  a  motion  to  dissolve  an 
attachment  where  the  confession  of  an 
alleged  fraudulent  judgment  by  the  de- 
fendant is  one  of  the  acts  complained  of, 
the  plaintiff  has  a  right  to  call  for  ex- 
amination the  defendant  and  the  person 
in  whose  favor  the  alleged  fraudulent 
judgment  was  confessed.  SiiMivan  v. 
Wallace,  32  W.  N.  C.  440. 

635.  Where  the  note  sued  on  plainly 
showed  an  alteration,  and  the  note  was 
signed  by  two  makers ;  it  was  held  to  be 


competent  upon  a  claim  against  the  estate 
of  one  of  the  makers  for  the  claimant  to 
call  the  other  maker  to  testify  when  and 
by  whom  the  alteration  was  made ;  and 
this,  although  his  testimony  showed  that 
he  was  the  principal  of  the  note,  and  the 
decedent  was  the  surety.  Weiser's  Estate, 
5  York  6. 

ZLVn.  When  a  witness  is  excused 
from  testifying. 

636.  Communications  made  to  a  law  stu- 
dentemployed  to  prosecute  a  criminal  pro- 
ceeding before  a  justice  are  not  privileged. 
Schubkagel  v.  Dierstein,  131  P.  S.  46. 

637.  An  attorney  being  called  to  testify 
to  confidential  communications  between 
himself  and  his  client,  a  third  party  has 
no  right  to  object ;  the  right  to  object  is 
that  of  the  client  only.  Dmoi£s  Est(Ue, 
136  P.  S.  210. 

63a  Where  a  husband  engages  an 
attorney  to  do  some  conveyancing  for  his 
wife,  what  he  says  to  the  attorney  is  not 
a  privileged  communication.  Lazarus's 
Estate,  6  Kulp  53 ;  afRrmed  in  142  P.  S. 
104 ;  and  reversed  in  146  P.  S.  1. 

639.  Where  a  man  conveyed  land  to  his 
intended  wife  by  executing  a  deed,  and 
after  his  death  the  deed  was  placed  in  the 
hands  of  his  counsel;  it  was  h^d,  that 
there  was  no  violation  of  professional 
confidence  for  the  latter  to  testify  to  the 
delivery  of  the  papers  and  the  condition 
in  which  they  were  found  after  the  death- 
Tumer  v.  Warren,  160  P.  S.  336;  aflSrm- 
ing  8.  c.  5  Del.  249,  297. 

640.  Where  several  persons  employ  the 
same  attorney  in  the  same  business,  com- 
munications made  to  or  by  him  in  relation 
to  such  business,  while  privileged  to  their 
common  adversary,  are  not  privileged 
inter  esse.    Seip's  Estate,  163  P.  S.  423. 

641.  Where  the  witness  was  an  attorney 
for  the  testator  and  had  also  been  counsel 
for  the  legatee  in  small  matters ;  it  was 
h£ld,  that  he  was  competent  to  testify 
that  when  he  went  to  the  testator's. house 
upon  business,  he  met  the  legatee,  who 
requested  him  to  use  his  influence  with 
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the  testator  to  assist  her  in  getting  her 
legacy  during  the  testator's  lifetime,  and 
that  he  had  declined  to  do  so.  T^tmer's 
Estate,  167  P.  S.  609. 

842.  An  attorney-at-law  is  competent 
to  testify  as  to  circumstances  and  conver- 
sations occurring  in  his  office  between  two 
persons,  both  of  whom  were  his  clients. 
Weaver'a  Estate,  9  C.  C.  616;  s.  c.  28 
W.  N.  C.  95. 

643.  An  attorney  who  acted  for  both 
the  defendant  and  the  representative  of 
the  plaintiff  was  held  to  be  a  competent 
witness  as  to  matters  communicated  to 
him  by  the  parties  that  were  not,  in 
their  nature,  private  or  the  subject  of 
any  confidential  disclosure.  Leas's  Es- 
tate, 6  York  74. 

644.  Upon  a  bill  of  discovery  in  aid  of 
an  action  at  law  brought  by  a  shipper 
against  a  railroad  company  to  recover 
damages  for  loss  of  goods,  the  defend- 
ant will  not  be  required  to  produce  for 
the  plaintiff's  benefit  a  report  made  by 
the  local  freight  agent  of  the  company 
to  the  general  freight  agent  relating  to 
the  goods  in  controversy  and  intended  to 
be  sent  by  the  general  agent  to  coimsel 
for  use  on  the  trial  of  the  case.  Daven- 
port V.  Pennsylvania  R.  R.  Co.,  2  Dist. 
Rep.  784. 

645.  In  a  proceeding  in  the  orphaos' 
court,  a  witness  will  not  be  compelled 
to  answer  questions  or  to  produce  books 
and  papers  which  are  not  material  to  the 
proceedings  pending,  but  a  collateral  mat- 
ter, as  to  which  the  court  has  no  jurisdic- 
tion.   Lafferty'a  Estate,  4  Dist.  Rep.  90. 

646.  Upon  an  investigation  by  a  com- 
mittee of  councils  in  Philadelphia,  where 
the  shares  of  stock  of  a  telephone  com- 
pany had  been  used  to  secure  the  passage 
of  a  certain  ordinance ;  it  was  held,  that 
a  witness  who  had  purchased  from  a  de- 
ceased councilman's  estate  six  shares  of 
the  said  stock  could  not  be  compelled  to 
disclose  for  whom  he  bought  the  stock ;  an 
agent  cannot  be  compelled  to  disclose  the 
principal  except  for  the  protection  of  some 
individual  right  or  to  establish  the.  guilt 
or  innocence  of  a  defendant  in  a  criminal 


trial.  Query,  as  to  the  constitutionality 
of  the  act  1  June  1886  (Brightly's  Pur- 
don  2106).  Simon's  Case,  4 Dist.  Rep.  189. 
647.  Under  the  act  1  June  1885,  art. 
XV.,  sec.  1  (Brightly's  Purdon  2106),  each 
branch  of  councils  in  Philadelphia  has 
the  right  to  compel  the  attendance  of 
witnesses,  and  when  a  witness  is  sum- 
moned he  cannot  refuse  to  appear  and  be 
sworn  on  the  ground  that  he  is  already 
under  indictment  for  alleged  criminal  con- 
nection with  the  matters  proposed  to  be 
investigated  and  that  the  answers  to  ques- 
tions might  tend  to  prejudice  him  in  the 
criminal  proceeding  then  pending;  his 
proper  course  is  to  appear  and  wait  until 
the  question  is  propounded  which  tends 
to  criminate  him,  which  question  he  can 
then  decline  to  answer.  Eckstin^s  Peti- 
tion, 148  P.  S.  509 ;  affirming  s.  c.  10  C.  C. 
41. 

XLVm.  How  a  witness  may  be 
rendered  competent. 

64a  Under  the  act  23  May  1887 
(Brightly's  Purdon  818)  any  person  who 
is  incompetent  under  clause  (e)  may 
make  himself  competent  by  assignment 
of  his  interest,  where  such  assignment 
is  in  good  faith;  and  it  is  the  duty  of 
the  trial  judge  to  decide  the  question 
of  good  faith  as  a  preliminary  question. 
Turner  v.  Warren,  160  P.  S.  336;  affirm- 
ing s.  0.  5  Del,  249,  297. 

649.  Where  the  incompetency  of  a 
witness  arises  simply  from  interest  in 
the  result,  he  may  be  made  competent  by 
the  execution  of  a  release  or  assignment ; 
and  this,  though  the  same  be  executed 
for  the  sole  pvirpose  of  rendering  the 
vntness  competent;  the  consideration 
imported  by  attaching  a  seal  to  such  an 
instniment  is  sufficient.  Steward's  Es- 
tate, 16  C.  C.  380. 

650.  Calling  the  plaintiff  as  on  cross- 
examination  makes  him  a  fully  compe- 
tent witness  for  all  purposes.  Houser  v. 
Griesing,  7  Lane.  23. 

651.  Where  an  interested  party  is 
called  as  a  witness  by  way  of  cross-ex- 


VOL.  IV. — 48 


3531 


Digitized  by 


Google 


7063 


EVIDENCE,  XLVIII.-XLIX. 


7064 


amination,  he  is  thereby  made  a  compe- 
tent witness  for  the  other  party  as  to 
all  relevant  matter;  and  this,  whether 
or  not  touched  upon  on  the  cross-ex- 
amination.    Root's  Estate,  11  Lane.  225. 

692.  If  upon  the  audit  of  a  wife's 
estate,  the  husband  is  called  and  inter- 
rogated as  to  matters  occurring  in  her 
lifetime,  he  becomes  a  competent  witness 
generally.  Eichhom's  Estate,  7  C.  C. 
433 ;  8.  c.  24  W.  N.  C.  364.  See  Corson's 
Estate,  137  P.  8.  160;  s.  c.  27  Ibid.  84; 
Boyd  V.  Conshohocken  Worsted  Mills,  149 
P.  S.  363. 

658.  To  remove  the  incompetency  of  a 
surviving  party,  it  must  be  shown,  not 
only  that  on  a  former  trial  the  witness 
was  called  by  the  opposite  party  and 
examined,  but  also  that  the  questions 
and  answers  related  to  matters  occur- 
ring in  the  lifetime  of  the  deceased 
party.     Bair  v.  Frisehkom,  151  P.  S.  466. 

654.  Upon  a  claim  against  a  decedent's 
estate  where  a  distributee  is  called  to 
testify  to  facts  occurring  after  the  death 
of  the  decedent  and  is  cross-examined  by 
the  other  side  as  to  matters  occurring 
prior  to  the  death,  he  thereby  becomes 
a  competent  witness  for  all  purposes. 
Hambleton's  Estate,  166  P.  8.  500. 

655.  Where  a  husband,  party  in  inter- 
est against  a  decedent's  estate,  is  called 
by  way  of  cross-examination  by  the  ad- 
verse party,  his  wife  is  thereby  made  a 
competent  witness  in  his  behalf.  Whitt^s 
Estate,  2  Dist.  Bep.  808. 

656.  Where  a  claimant  against  a  de- 
cedent's estate  was  called  as  under  cross- 
examination  after  the  passage  of  the  act 
23  May  1887,  but  before  it  went  into 
operation;  it  was  held,  that  he  was  im- 
properly so  called  and  was  not  thereby 
rendered  competent  to  testify  in  his  own 
behalf,  as  would  undoubtedly  have  been 
the  case  under  the  act  of  1887,  had  he 
been  so  called  after  that  act  became  opera- 
tive.   Neely's  Estate,  6  York  199. 

657.  A  pardon  does  away  with  the 
future  consequences  of  the  criminal  act 
as  completely  as  if  it  had  never  been 
committed;   where  a  witness  has  been 


convicted  and  sentenced  for  perjury,  a 
pardon  restores  his  competency.  Diehl  v. 
Bodgers,  169  P.  8. 316 ;  s.  o.  36  W.  N.  C.  447. 

ZLIX.  Testimony  of  experts. 

65a  An  expert  may  express  an  opin- 
ion based  on  the  testimony  of  another 
expert;  and  this,  without  reading  the 
cross-examination.  Good  v.  Good,  1 
Mona.  718. 

659.  An  expert  who  neither  knows 
nor  can  know  more  about  the  subject 
matter  than  the  jury,  is  not  competent  to 
testify  to  his  opinion.  Lineoski  v.  Stt»- 
qmhanna  Coal  Co.,  167  P.  8. 163. 

660.  An  engineer  and  surveyor  with 
thirty  years'  experience,  and  called  upon 
frequently  to  measure  brickwork,  may 
testify  to  his  knowledge  of  a  certain 
alleged  "constructive  measurement" 
Ambl&r  v.  PhiUips,  132  P.  8. 167. 

661.  Where  a  contract  for  the  sale  of 
bricks  was  not  in  writing,  and  the  plain- 
tiffs alleged  that  the  bricks  were  to  be 
counted  in  the  wall,  while  the  defendants 
alleged  that  they  were  to  be  measured  in 
the  wall ;  it  was  hdd,  that  the  question 
was  for  the  jury,  and  it  was  competent  to 
show  by  the  testimony  of  persons  in  the 
trade  what  was  meant  by  the  expression 
"measured  in  the  wall"  and  how  such 
measurement  was  made.  Wdsh  v.  Hucke- 
stein,  152  P.  S.  27. 

662.  In  an  action  for  a  share  of  profits 
upon  the  erection  of  a  monument,  the 
testimony  of  the  persons  who  made  the 
monument  and  shipped  it,  the  opinions 
of  expert  witnesses  and  the  original 
freight  bills  were  competent*  evidence  as 
to  the  cost  to  defendants  of  the  making, 
shipping  and  setting.  Canjidd  v.  Johnson, 
144  P.  8.  61. 

663.  In  an  action  for  purchase  money, 
where  the  vendee  has  covenanted  to 
thoroughly  examine  the  land  in  search 
of  coal  in  order  to  settle  the  price  of  the 
land,  he  may  select  his  own  mode  of  ex- 
amination, and  having  proved  that  the 
examination  showed  no  trace  of  coal,  he 
may  corroborate  that  fact  by  expert  wit- 
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nesses,  who  may  testify  that  they  have 
examined  the  tract  and  that  the  vendee 
has  reached  a  correct  conclusion.  Wells 
v.  Leek,  151  P.  S.  431. 

664.  A  witness  who  testified  that  he 
bought  the  beer  cooler  in  question,  and 
at  another  time  had  bought  a  smaller  one, 
was  held  competent  to  testify  to  its  value. 
Betz  V.  Hummel,  13  Atlan.  938. 

665.  A  witness  with  no  personal  knowl- 
edge of  the  fact  will  not  be  permitted  to 
testify  as  to  the  depth  to  which  an  oil 
well  was  dug.  Holmes  v.  Chartiers  Oil 
Co.,  138  P.  S.  646 ;  s.  o.  27  W.  N.  C.  156. 

666.  Evidence  that  a  machine  waa  de- 
fective can  only  be  received  from  an 
expert.  Hawthorne  v.  Pennsylvania  SaU 
Co.,  10  C.  C.  77;  s.  o.  48  L.  I.  76. 

667.  A  fireman  on  a  locomotive  is  not 
competent,  as  an  expert,  to  testify  as  to 
the  necessity  of  a  safety  switch  at  the 
place  of  injury.  Ballard  v.  New  York  L. 
E.  &  W.  Railroad  Co.,  126  P.  S.  141. 

668.  An  elevator  builder  Was  permitted 
to  testify  that  an  elevator  running  with 
a  five-eighths  rope,  and  used  to  trans- 
port iron  weighing  a  ton  and  passen- 
gers also,  he  would  regard  as  unsafe. 
Bier  v.  Standard  Manufacturing  Co.,  130 
P.  S.  446. 

669.  Expert  evidence  is  not  admissible 
as  to  the  dangerous  condition  of  a  station 
platform  nine  inches  high  and  four  feet 
wide  from  which  a  passenger  fell  in 
alighting  from  a  train.  The  general  sub- 
ject of  the  admissibility  of  expert  testi- 
mony considered.  Oraham  v.  Pennsyl- 
vania E.  B.  Co.,  139  P.  S.  149;  s.  c.  27 
W.  N.  C.  297 ;  8.  o.  38  P.  L.  J.  249. 

670.  Upon  the  question  of  the  plain- 
tifiPs  efi&ciency  and  his  method  of  distribut- 
ing samples ;  it  was  held,  that  the  opin- 
ions of  witnesses  having  experience  in 
introducing  articles  to  the  public  by  the 
distribution  of  samples,  was  admissible 
in  evidence.  Perry  v.  Jensen,  142  P.  S. 
126. 

671.  An  expert  witness  was  permitted 
to  testify,  that  in  his  opinion  it  was  ab- 
solutely necessary  for  tiie  plaintiff,  who 
was  suing  for  personal  injuries,  to  get  in 


3533 


between  the  rails  in  order  to  unhitch  the 
chain  of  the  dump-car,  and  that  the  plain- 
tiff had  neither  size  nor  strength  to  un- 
hook the  mule  while  outside  the  rails. 
Kehler  v.  Schwenk,  151  P.  S.  606. 

672.  An  expert  witness  cannot  be 
asked  to  state  his  experience  with  rela- 
tion to  motion  given  to  cars  when  start- 
ing as  affecting  the  passengers  either 
seated  or  standing.  Holmes  v.  Allegheny 
Traction  Co.,  153  P.  S.  152. 

673.  A  witness  who  is  qualified  to  ex- 
press an  opinion,  may  testify  whether  a 
given  act  was  performed  in  a  prudent  and 
proper  manner  in  his  opinion,  but  whether 
the  management  of  a  culm  pile  was  negli- 
gent or  careful,  was  held  to  be  a  question 
for  the  jury  upon  all  the  facts  before 
them.  Where  the  injury  to  plaintiffs 
was  done  by  the  defendant  throwing 
ctilm  into  a  stream,  it  was  held,  that  the 
evidence  of  an  engineer,  that  certain  re- 
taining walls  were  built  in  a  proper  man- 
ner, was  irrelevant.  Elder  v.  Lykens 
VaUey  Coal  Co.,  167  P.  S.  490. 

674.  Evidence  as  to  the  genuineness  of 
a  paper  may  be  corroborated  by  a  com- 
parison to  be  made  by  a  jury  or  auditor 
between  it  and  other  well-authenticated 
writings  of  the  parfy ;  but  mere  experts 
will  not  be  permitted  to  make  the  com- 
parison,^and  then  to  testify  to  their  con- 
clusions from  it  Bockey's  Estate,  166 
P.  S.  463. 

675.  A  sewing  machine  agent  not  re- 
siding in  the  vicinity  and  who  had  sim- 
ply made  efforts  to  sell  an  adjoining 
property,  is  not  competent  to  express  an 
opinion  as  to  the  value  of  land.  Schuyl- 
kill Biver  E.  S.  Bailroad  Co.  v.  Stocker, 
128  P.  S.  233. 

676.  Qualifications  of  experts  in  re- 
gard to  the  value  of  land  being  taken 
for  railroad  purposes.  Bees  v.  Schuylkill 
Biver  E.  S.  Bailroad  Co.,  136  P.  S.  629; 
8.  0.  26  W.  N.  C.  600. 

677.  In  proceedings  against  a  railroad 
company  to  recover  damages  for  the  tak- 
ing of  a  leasehold  estate,  limited  in  use 
for  lodge  rooms;  it  was  held,  that  wit- 
nesses who  testified  that  they  had  been 
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connected  for  several  years  with  the  busi- 
ness of  renting  out  lodge  rooms  and  knew 
what  localities  were  most  desirable  in 
which  to  establish  halls  to  rent  to  lodges, 
were  competent  to  testify  as  to  the  value 
of  the  leasehold.  Boteler  v.  Philadelphia 
&  Beading  Terminal  B.  B.  Co.,  164  P.  S. 
397. 

67&  In  condemnation  proceedings,  a 
witness  who  has  known,  the  property  for 
ten  or  fifteen  years,  and  knows  of  sales  of 
like  property  in  the  neighborhood,  is  com- 
petent to  testify  to  the  market  value  of 
the  property  condemned.  McElheny  v. 
McKeesport  &  Duquesne  Bridge  Co.,  163 
P.  S.  108. 

679.  Expert  witnesses  called  in  con- 
demnation proceedings,  in  respect  to  the 
market  value  of  the  land,  should  have  a 
sufficient  knowledge  of  such  market  value 
estimated  upon  a  fair  consideration  of  the 
land,  the  extent  and  condition  of  its  im- 
provement, its  quantity  and  productive 
quality,  and  the  uses  to  which  it  may 
reasonably  be  applied,  taken  with  the 
general  selling  price  of  land  in  the  neigh- 
borhood at  the  time.  Michael  v.  Crescent 
Pipe  Line  Co.,  169  P.  S.  99. 

680.  In  a  proceeding  to  assess  damages 
caused  by  a  change  of  grade,  an  expert 
may  be  called  to  testify  that  the  new 
grade  left  plaintiff's  house  in  a  depres- 
sion, that  one  of  the  ways  in  which  this 
disadvantage  could  be  remedied  would  be 
by  raising  the  house  and  filling  in  the 
ground  and  that  that  process  would  not 
only  be  expensive  but  would  also  entail 
the  loss  of  valuable  trees  and  shrubbery. 
Dawson  v.  Pittsburgh,  169  P.  S.  317. 

681.  Upon  the  trial  of  an  appeal  from 
the  assessment  of  damages  for  land  taken 
by  a  railroad  company,  the  knowledge  of 
a  witness  fixed  in  his  mind  by  facts  with 
which  he  is  familiar — as  to  the  price  at 
which  land  is  held,  the  price  it  sometimes 
sells  at,  the  uses  to  which  it  is  applicable 
and  the  selling  price  of  similar  land  —  is 
what  is  necessary  to  make  him  an  expert. 
StnUhers  v.  Philadelphia  &  Delaware 
County  B.  B.  Co.,  6  Del.  190. 

682.  A  witness  who  had  seen  premises 


but  once  and  then  only  as  a  traveller 
along  the  highway,  waa  held  not  to  be 
competent  to  speak  of  the  effect  of  the 
smoke  and  dust  from  certain  coke  ovens 
upon  the  inmates  of  the  house  or  of  the 
extent  to  which  the  house  was  made 
untenantable  thereby.  Herbert  v.  Bainey, 
162  P.  S.  625. 

683.  An  attomey-at-law  who  had  never 
been  a  practising  chemist  was  held  to  be 
incompetent  as  an  expert  as  to  the  chemi- 
cal purity  of  whiskey.  Sedqucei-ef  Hast  v. 
Marshall,  14  Atlan.  421 ;  s.  o.  13  Cent  99. 

684.  A  physician  may  express  an  opin- 
ion upon  the  mental  capacity  of  the  pris- 
oner from  observations  made  while  the 
prisoner  is  testifying  in  his  own  behalf  on 
the  witness  stand.  Comm'th  v.  Bucderi, 
153  P.  S.  635. 

685.  Where  insanity  caused  by  an  epi- 
leptic fit  was  alleged  as  a  defence,  it  is 
competent  for  a  physician  who  examined 
the  prisoner  an  hour  after  the  commission 
of  the  crime,  to  express  an  opinion  as  to 
his  mental  soundness;  and  this,  although 
the  examination  was  not  for  the  purpose 
of  ascertaining  whether  there  had  been 
a  recent  epileptic  convulsion.  Comm'th  v. 
Buccieri,  153  P.  S.  535. 

686.  Upon  a  trial  for  murder,  after  a 
physician  has  testified  as  to  the  injuries 
found  on  the  body,  he  is  competent  to 
state  his  opinion  as  to  what  caused  the 
death  and  how  the  injuries  were  inflicted. 
Comm'th  v.  Crossmyer,  166  P.  S.  304. 

687.  In  a  suit  against  a  boom  company, 
the  evidence  of  a  non-expert  witness  as  to 
the  cause  of  an  ice-jam  is  inadmissible, 
though  he  lived  by  the  side  of  the  boom 
for  years  and  knew  the  condition  of  the 
river  before  the  boom  was  bvdlt  Shato  v. 
Susquehanna  Boom  Co.,  126  P.  S.  324. 

68a  Whether  a  hypothetical  question 
to  an  expert  should  be  excluded  on  a 
hearing  in  the  orphans'  court,  which  con- 
tains only  a  partial  statement  of  the 
material  facts  embraced  in  the  testimony. 
McCultough's  Estate,  2  Mona.  4.  See  Hoff- 
man V.  Matthes,  Ibid.  1. 

689.  It  is  not  error  to  leave  to  the 
jury  the  weight  of  expert  testimony,  but 
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they  should  be  instructed  that  its  value 
depends  largely  on  the  extent  of  the  ex- 
perience or  study  of  the  witness.  Wells 
V.  Leek,  151  P.  S.  431. 

690.  Where  the  trial  judge,  after  hear- 
ing the  evidence  as  to  the  qualifications 
of  a  witness  as  an  expert  and  after  per- 
mitting him  to  testify  as  an  expert,  sub- 
sequently left  it  to  the  jury  to  say  whether 
or  not  the  witness  had  such  experience  as 
would  make  him  an  expert,  the  supreme 
court  refused  to  reverse  the  judgment. 
Whitmire  v.  Montgomery,  165  P.  S.  253. 

L.  Ezaminatioii  of  witnesses. 

(o)   Leading  questions. 

691.  Where  a  witness  is  examined  as 
to  a  conversation  between  the  plaintiff 
and  defendant,  he  should  be  asked  what 
occurred  in  the  conversation,  and  it  is  not 
proper  to  direct  his  attention  specifically 
to  any  particular  matter.  Nedy  v.  Bair, 
157  P.  S.  417 ;  aflfirming  s.  c.  5  York  179. 

(6)   Matters  of  opinion. 

692.  That  non-expert  witnesses  may 
give  their  opinion  after  giving  the  facts 
upon  which  that  opinion  is  based,  see 
note  to  Bxirnham  v.  Sherwood,  14  Atlan. 
716. 

693.  Upon  the  trial  of  an  issue  devia- 
avit  vel  nan,  a  witness  having  testified  to 
the  altered  manner  of  the  deceased,  his 
changed  conduct  to  his  family.,  his  loss  of 
memory,  his  inability  to  read  or  write  or 
to  converse  coherently,  may  be  permitted 
to  express  his  opinion  as  to  his  testamen- 
tary capacity.  Ghod  v.  Oood,  1  Mona. 
718. 

694.  A  prothonotary  having  stated  that 
he  had  no  recollection  of  certain  papers 
being  taken  out  of  his  office  except  from 
a  receipt,  he  could  not  testify  as  to  his 
belief  as  to  what  had  become  of  them. 
Schroder  v.  Schrader,  14  Atlan.  434 ;  s.  c. 
13  Cent  226. 

695.  In  a  proceeding  to  set  aside  a 
deed  on  the  ground  of  lunacy  of  the 
grantor,  the  opinion  of  witnesses  who 
are  not  experts  is  not  evidence  unless 


they  first  testify  to  specific  facts  showing 
mental  unsoundness.  Mere  difficulty  of 
speech  following  an  attack  of  paralysis  is 
no  evidence  of  mental  condition.  Doran 
V.  McConlogue,  150  P.  S.  98. 

696.  In  an  action  against  a  city  for 
injuries  sustained  by  falling  into  an  un- 
guarded areaway,  it  is  competent  for  a 
witness  who  is  familiar  with  the  place 
where  the  accident  occurred,  to  express 
the  opinion  that  it  was  a  dangerous  place. 
McNemy  v.  Reading,  160  P.  S.  611. 

697.  Upon  the  question  whether  the 
debtor  acknowledged  the  debt  so  as  to 
toll  the  statute  of  limitations,  the  opinion 
of  a  witness  is  not  sufficient  unless  the 
words  on  which  the  opinion  is  based  are 
given,  so  that  the  court  and  jury  may 
determine  whether  the  opinion  is  well 
founded.  Hartranft's  Estate,  153  P.  S. 
630 ;  affirming  s.  c.  8  Montg.  81. 

696.  A  witness,  it  seems,  may  testify 
to  his  opinion  as  to  the  dangerous  char- 
acter of  a  street  crossing.  Kraut  v. 
Frankford  &  Southwark  Philadelphia  City 
Pass.  By.  Co.,  160  P.  S.  327. 

699.  In  an  action  of  trespass,  where  the 
defence  was  that  the  suit  had  been  settled, 
it  was  Jield  to  be  improper  to  ask  a  wit- 
ness, who  was  present  at  the  settlement, 
whether  it  was  not  the  understanding  of 
all  the  parties  that  all  matters  in  dispute 
were  settled ;  a  witness  cannot  testify  to 
the  understanding  of  other  parties.  Jrwin 
V.  Nolde,  164  P.  S.  206. 

(c)   Refreshing  the  memory  of  a  witness. 

700.  The  memory  of  a  witness  may  be 
refreshed  from  a  book  account,  copied 
from  memorandum  in  a  scratcher,  made 
after  the  sale  and  containing  lumping 
charges.  Wagonseller  v.  Brown,  7  C.  C. 
663. 

701.  If  a  witness  testifies  that  an  entry 
of  a  list  of  items  in  a  book  was  correct 
when  he  made  it,  he  may  use  it  to  refresh 
his  memory.  Mead  v.  White,  8  Atlan. 
913. 

702.  It  is  not  competent  on  cross-ex- 
amination to  present  a  letter  with  which 
the  witness  is  in  no  way  connected,  for 
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the  purpose  of  refreshing  his  recollection 
as  to  matters  about  which  he  has  testified 
in  chief.    Steele  v.  Wisner,  141  P.  S.  63. 

703.  Where  the  admission  of  a  memo- 
randum book  to  refresh  the  memory  of  a 
witness  could  have  done  no  harm,  it  is 
not  sufficient  ground  for  reversal.  Vul- 
eanUe  Paving  Co.  v.  Buch,  147  P.  S.  251. 

(<i)  Contradicting  a  witness. 

7(M.  If  upon  the  trial  of  a  sheriff's 
interpleader,  the  plaintiff  in  the  execution 
calls  the  execution  debtor  as  a  witness  to 
prove  collusion  and  the  latter  denies  it, 
he  cannot  contradict  him.  Unangst  v. 
Goodyear,  141  P.  S.  127;  affirming  s.  c. 
2  Northam.  90.  See  Tisch  v.  Utz,  142 
P.  S.  186. 

705.  A  party  cannot  ordinarily  be 
bound  by  the  unlooked-for  statements  of 
a  witness  who  shows  himself  to  be  hostile 
to  the  party  calling  him.  Lewis  v.  Baker, 
162  P.  S.  510. 

706.  A  party  cannot  impeach  the  credi- 
bility of  his  own  witness,  but  he  may 
prove  the  facts  to  be  otherwise  than  as 
stated  by  the  witness.  Eastern  Lumber 
Co.  V.  Qia,  9  C.  C.  630. 

707.  A  party  is  not  bound  to  accept  all 
that  his  own  witness  says ;  he  may  show 
by  other  witnesses  what  the  facts  really 
were.  Munley  v.  Scranton,  1  Lack  L.  N. 
21. 

(e)   Cross-examination. 

708.  Where  witnesses  testified  to  the 
circumstances  of  a  railroad  accident  at  a 
crossing,  it  was  proper  cross-examination 
as  to  the  presence  and  gestures  of  the 
track  foreman  immediately  preceding  the 
accident.  McNeal  v.  Pittsburgh  &  We^- 
em  Bailway  Co.,  131  P.  S.  184. 

709.  A  case  having  been  reversed  be- 
cause a  witness  included  in  his  calcula- 
tion of  damages  an  improper  element,  and 
he  subsequently  testifying  to  the  same 
amount,  it  is  competent  to  ask  him  on 
cross-examination  whether  he  had  not 
made  a  new  arrangement  of  the  elements 
of  damage  so  as  to  arrive  at  the  same 


result.     Beading  S  PottsviUe  BaUroad  Co. 
V.  BaUhaser,  126  P.  S.  1. 

710.  A  witness  having  testified  that  a 
pocket-book  was  given  her  by  a  certain 
person  at  a  certain  time,  and  that  the 
same  pocket-book  had  been  handed  to  the 
officers  in  her  presence,  it  was  not  error 
to  refuse  to  permit  the  defendant  produc- 
ing a  pocket-book  on  cross-examination, 
to  interrogate  as  to  its  identity  with  the 
pocket-book  handed  the  officers.  Comm'th 
V.  Nicely,  130  P.  S.  261. 

711.  As  to  the  examination  and  cross- 
examination  of  witnesses  on  the  question 
of  adverse  possession,  see  Moyer  v.  Bick, 
2  Mona.  256. 

712.  Where  an  insurance  agent  has 
denied  that  the  plaintiff  accepted  an  in- 
surance policy  under  an  agreement  that 
he  should  have  time  to  pay  the  premium, 
and  it  is  admitted  that  he  received  from 
the  plaintiff  after  the  fire  a  check  for  the 
premium  and  held  it  for  two  weeks,  such 
agent  may  be  asked  on  cross-examination 
whether  he  would  not  have  insisted  on 
the  payment  of  the  check  if  no  fire  had 
occurred.  Long  v.  North  British  &  Mer- 
cantile Insurance  Co.,  137  P.  8.  335. 

713.  The  rule  that  cross-examination 
must  be  confined  to  the  matter  of  the 
examination  in  chief,  applies  where  a 
party  to  the  suit  is  a  witness.  Boyd  v. 
Conshohocken  Worked  Mills,  149  P.  S. 
363 ;  affirming  s.  c.  7  Montg.  209. 

714.  A  witness  who  has  put  a  value 
upon  a  farm  may  be  asked  upon  cross- 
examination  whether  he  does  not  know  of 
particular  sales  of  other  farms  in  the 
neighborhood  at  certain  prices  below  that 
fixed  by  him  in  his  estimate.  Lenta  v. 
Carnegie,  146  P.  S.  612. 

715.  Where  the  issue  is  one  of  forgery 
in  an  issue  to  determine  the  genuineness 
of  a  judgment  note,  it  is  competent  for 
the  defendant  to  show  that  the  plaintiff 
had  in  her  possession,  a  few  days  before 
the  entry  of  the  judgment,  other  notes 
bearing  tiie  signature  of  the  same  maker, 
but  in  blank  as  to  the  date  and  amount; 
and  where  the  plaintiff  testified  that  the 
note  was  signed  on  a  Thursday,  and  that 
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she  knew  it  was  a  Thursday  because  she 
had  looked  at  the  almanac,  it  was  proper 
to  ask  her  on  cross-examination  why  she 
looked  at  the  almanac.  Tlwmas  v.  Miller, 
151  P.  S.  482;  s.  c.  166  P.  S.  216. 

716.  Where  a  witness  has  testified  in 
chief  that  he  would  not  believe  another 
under  oath,  and  bases  his  testimony 
upon  the  latter's  general  reputation  for 
veracity,  the  witness  may  be  cross-exam- 
ined as  to  his  business  and  social  relations 
with  the  person  whose  veracity  is  im- 
peached, in  order  to  show  bias.  Hymorth 
V.  HeashaU,  153  P.  S.  692. 

717.  The  range  of  cross-examination 
must  be  left  to  the  sound  discretion  of 
the  trial  judge,  and  the  judgment  will  not 
be  reversed  unless  such  discretion  has 
been  plainly  abused.  Bohan  v.  Avoca 
Borough,  154  P.  S.  404. 

718.  Collateral  matters  tending  to  prej- 
udice the  other  parties  in  the  minds  of 
the  jury  should  not  be  brought  out  on 
cross-examination,  merely  for  the  purpose 
of  laying  ground  for  a  subsequent  con- 
tradiction to  affect  the  credibility  of  a 
witness,  but  the  supreme  court  will  not 
reverse  unless  convinced  of  clear  error  by 
the  trial  court  in  the  exercise  of  its  dis- 
cretion.   Jtssop  V.  Ivofry,  168  P.  S.  71. 

719.  Where  a  surveyor  in  his  exami- 
nation in  chief,  testifies  that  he  had  made 
a  draft  of  land  described  in  a  deed,  but 
he  is  not  asked  to  state  whether  the  land 
in  controversy  is  any  part  of  the  land 
described  in  the  draft,  he  cannot  be  asked 
on  cross-examination  whether  such  is  the 
case.     Wolf  v.  Wolf,  158  P.  S.  621. 

720.  In  an  action  of  assumpsit,  the 
plaintiff  may  show  by  the  cross-exami- 
nation of  the  defendant,  that  he,  the  de- 
fendant, did  not  himself  employ  counsel 
to  defend  the  case.  Leedom  v.  Leedom, 
160  P.  S.  273. 

721.  The  contradiction  of  the  plaintifPs 
testimony  is  a  matter  of  defence ;  it  can- 
not be  introduced  upon  the  cross-exami- 
nation of  one  of  the  plaintiff's  witnesses. 
Leedcrn,  v.  Leedom,  160  P.  S.  273. 

722.  Matters  of  defence  cannot  be 
introduced  on  the  cross-examination  of 


the  plaintiff's   witnesses.      Denniston  v. 
Philadelphia  Company,  161  P.  S.  41. 

723.  Where  a  civil  engineer  who  has 
made  a  map  for  the  plaintiff,  which  is 
offered  in  evidence,  testified  in  chief  to 
its  correctness  and  to  the  location  of  cer- 
tain objects  marked  upon  it,  he  may  be 
cross-examined  as  to  other  points  and 
distances  of  the  locality  upon  the  same 
map.  Derk  v.  Northern  Central  By.  Co., 
164  P.  S.  243. 

724.  Where  an  unwilling  witness  gives 
evidence  which  is  a  surprise  to  the  party 
calling  him,  it  is  in  the  sound  discretion 
of  the  court  to  permit  him  to  be  cross- 
examined  by  the  party  calling  him,  in 
order  to  show  that  his  previous  statements 
and  conduct  were  at  variance  with  his 
testimony.  McNemy  v.  Beading,  160 
P.  S.  611. 

725.  Where  a  witness,  called  by  the 
plaintiff,  in  reply  to  a  question,  says  "  I 
don't  remember,"  and  makes  the  same 
reply  to  the  question  "  Did  you  not  tell 
me  so  yesterday  ?  "  this  does  not  establish 
him  as  a  hostile  witness  so  as  to  entitle 
the  plaintiff  to  cross-examine  him  as  such. 
Fiah&r  v.  HaH,  149  P.  S.  232. 

{g)  Re-examination. 

726.  Upon  an  issue  for  injuries  by  the 
construction  of  a  railroad,  a  witness  for 
plaintiff  testifying  on  cross-examination 
that  a  portion  of  the  land  was  under 
lease,  the  plaintiff  may  explain  in  chief 
that  the  land  leased  was  not  touched  by 
the  railroad.  Beading  &  Pottsville  Bail- 
road  Co.  V.  Baithaser,  126  P.  S.  1.  See 
8.  c.  119  P.  S.  472. 

727.  Where  the  pMntiff  has  rested 
and  his  witness  is  recalled  by  the  defend- 
ant before  his  cross-examination,  it  is  not 
error  to  permit  the  plaintiff  to  re-examine 
him  as  if  called  as  the  defendant's  wit- 
ness.   Steele  v.  Wimer,  141  P.  S.  63. 

728.  Where,  upon  cross-examination, 
the  opposite  party  has  elicited  facts  upon 
a  subject  germane  to  the  issue,  the  party 
calling  the  witness  may,  upon  redirect 
examination,  inquire  for  further  facts 
explanatory  of  those  elicited;  and  this. 
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though  he  might  not  have  been  competent 
to  prove  them  upon  the  examination  in 
chief.  McElheny  v.  Pittsburgh,  V.  &  C. 
R.  R.  Co.,  147  P.  S.  1. 

729.  That  a  witness  was  permitted  in 
rebuttal  to  repeat  a  portion  of  the  testi- 
mony which  he  had  already  given  in  chief, 
is  no  ground  for  reversal.  HoUhouse  v. 
Rynd,  165  P.  S.  43. 


LI.  Credibility  of  witnesses. 
(a)  General  principles. 

730.  The  jury  must  pass  upon  the  cred- 
ibility of  witnesses,  and  the  supreme 
court  will  not  reverse,  though  they  think 
the  weight  of  the  evidence  to  be  with  the 
plaintiff  in  error.  Waiers  v.  Burgess,  14 
Atlan.  398 ;  s.  c.  13  Cent.  217. 

731.  The  testimony  of  a  witness  should 
not  be  broken  down  unless  the  jury  are 
convinced  that  his  reputation  is  so  bad 
that  they  could  not  s^ely  rest  their  ver- 
dict upon  his  testimony.  Oberholtzer  v. 
Heist,  16  Atlan.  804. 

732.  Though  a  party  is  not  absolutely 
concluded  by  his  own  testimony  as  to  a 
fact,  yet  the  same  is  not  to  be  entirely 
disregarded  upon  the  mere  assumption 
that  he  may  have  been  mistaken.  San- 
ford  V.  Hestonville,  Mantua  &  Fairmount 
Railroad  Co.,  136  P.  S.  84 ;  s.  c.  26  W.  N. 
C.  401. 

733.  Where  a  mortgage  has  been  as- 
signed by  the  two  owners  thereof  (one  of 
whom  was  the  defendant  in  the  attach- 
ment execution)  to  the  garnishee,  and  one 
of  the  two  assignors  (the  defendant)  tes- 
tifies that  the  assignment  was  made  in 
fraud  of  creditors,  which  was  contradicted 
by  the  other  assignor  and  the  garnishees, 
who  both  testified  to  a  full  consideration 
for  the  assignment ;  it  was  held,  that  the 
court  properly  instructed  the  jury  to  find 
for  the  garnishees.  Skiles  v.  Dickson, 
147  P.  S.  117. 

734.  Upon  a  rule  to  open  judgment, 
where  the  defendant  swears  that  he  did 
not  know  that  the  note  was  a  judgment 
note,  but  his  testimony  is  discredited  by 


the  denial  of  the  plaintiff  and  by  three 
other  witnesses,  the  court  will  be  justified 
not  only  in  disbelieving  him  upon  that 
matter,  but  also  in  refusing  to  believe  him 
as  to  other  defences.  Fisher  v.  Eing, 
153  P.  S.  3.  See  Ives  v.  Snyder,  7  Kulp 
393. 

735.  Upon  a  trial  for  murder,  it  is 
entirely  proper  to  call  the  jury's  attention 
to  the  prisoner's  interest  as  affecting  his 
credibility,  but  a  charge  is  improper,  the 
general  effect  of  which  is  to  discredit 
the  prisoner  as  a  witness,  and  to  lead  the 
jury  to  throw  out  his  testimony  except 
where  it  was  corroborated.  Comm'th  v. 
I^pes,  168  P.  S.  25. 

736.  It  is  the  province  of  the  jury  to 
reconcile,  if  possible,  apparent  contradic- 
tions and  inconsistencies  in  the  testimony 
of  witnesses,  and  where  there  are  such 
contradictions  and  inconsistencies,  it  is 
improper  for  the  court  to  suggest  that 
the  case  turns  solely  on  the  veracity  of  a 
particular  witness.  FuUam  v.  Rose,  160 
P.  S.  47. 

737.  Upon  a  trial  for  murder,  in  deter- 
mining the  credit  to  which  the  defend- 
ant's testimony  is  entitled,  the  jury  may 
consider  the  extent  to  which  he  was  con- 
tradicted, the  character  of  his  testimony 
and  its  reasonableness  and  its  consistency 
with  the  established  facts  of  the  case. 
Comm'th  v.  Breyessee,  160  P.  S.  451. 

738.  Where  the  witness  testified  that 
the  plaintiff  did  not  have  a  good  character 
for  truth  and  veracity,  and  gave  the  names 
of  eight  persons  who  had  made  such  a 
statement  to  him  and  a  verdict  was  ren- 
dered for  the  defendant,  and  subsequently 
six  of  the  eight  persons  swore  that  they 
had  never  made  such  a  statement ;  it  was 
held,  that  a  new  trial  should  be  granted. 
CBryan  v.  Bowers,  10  C.  C.  254. 

739.  Where  a  person  is  put  upon  the 
stand  as  a  witness,  the  party  calling  him 
cannot  ask  credit  for  him  in  one  part  of 
his  testimony  and  deny  credit  to  him  in 
another.  Ouinney  v.  Hand,  2  Lack.  Jur. 
368.    See  s.  c.  163  P.  S.  404. 
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(6)   How  a  witness  may  be  discredited. 

740.  The  court  may  properly  direct 
the  attention  of  the  jury  to  the  fact  that 
witnesses  are  admitted  thieves,  as  affect- 
ing their  credibility.  Rohm.  v.  Borland, 
7  Atlan.  171. 

741.  Upon  the  wilful  misrepresentation 
by  the  plaintiff  in  any  material  particu- 
lar, it  throws  a  suspicion  on  his  whole 
case,  and  it  is  not  error  to  charge  that  the 
jury  may  disregard  his  evidence.  Sharp 
V.  Erie,  4  Atlan.  161. 

742.  Upon  a  rule  to  set  aside  a  sherifTs 
sale  for  inadequacy  of  price,  the  defend- 
ant's testimony  as  to  value  of  adjoining 
property  may  be  rebutted  by  testimony 
of  what  the  surrounding  property  had 
brought  at  sheriffs  sale.  Bartolet  v. 
Saylor,  12  Atlan.  854 ;  s.  c.  11  Cent.  787. 

743.  A  defendant  having  denied  adul- 
tery with  the  woman  mentioned  in  the 
indictment,  may,  for  the  purpose  of  dis- 
crediting him,  be  asked  on  cross-exam- 
ination why  he  pleaded  guilty  to  an 
indictment  for  adultery  with  the  same 
woman  in  another  state.  Comm'th  v. 
Mosier,  136  P.  S.  221;  s.  c.  26  W.  N.  C. 
182. 

744.  It  is  competent  to  show  the  decla- 
rations of  a  deceased  witness  tending  to 
impair  the  effect  of  his  previous  deposi- 
tion. Patterson  v.  Dushane,  137  P.  S.  23; 
8.  c.  27  W.  K.  C.  41. 

745.  A  defendant  in  a  criminal  proceed- 
ing who  becomes  a  witness  may  be  dis- 
credited by  showing  his  conviction  and 
sentence  in  another  state  for  a  felony  or 
any  species  of  the  crima falsi.  The  record 
of  such  conviction  is  admissible,  though 
it  affect  injuriously  his  case  in  other 
respects.     Comm'th  v.  Barry,  8  C.  C.  216. 

746.  Where  a  defendant  contends  that 
his  interest  in  a  partnership  is  greater 
than  the  plaintiff's  interest,  but  has  testi- 
fied that  his  interest  and  that  of  a  third 
member  were  equal,  evidence  is  admissible 
that  the  interest  of  the  third  member  was 
one-third,  in  support  of  plaintiff's  conten- 
tion that  the  three  were  equal  partners. 
Sotloway  v.  Frick,  149  P.  S.  178. 


747.  Evidence  is  not  admissible  of 
threats  against  the  plaintiff's  witness  by 
a  person  who  was  not  connected  with  the 
defendant  in  any  way.  Thomas  v.  Miller, 
151  P.  S.  482. 

748.  Where  a  witness  has  testified  in 
chief  that  he  would  not  believe  another 
imder  oath,  and  bases  his  testimony  upon 
the  latter's  general  reputation  for  veracity, 
the  witness  may  be  cross-examined  as  to 
his  business  and  social  relations  with  the 
person  whose  veracity  is  impeached,  in 
order  to  show  bias.  Hepworth  v.  Hemhall, 
163  P.  S.  592. 

749.  Upon  the  trial  of  an  appeal  from 
an  assessment  of  damages  and  benefits, 
the  report  of  the  viewers  is  admissible  in 
evidence  to  show  that  one  of  the  viewers 
called  as  a  witness,  had  signed  the  report 
making  an  entirely  different  estimate  of 
the  effect  of  the  improvement  on  plain- 
tiff's land  from  that  to  which  he  testified 
at  the  trial.  Dawson  v.  Pittsburgh,  159 
P.  S.  317. 

750.  In  an  action  of  assumpsit  the 
plaintiff  may  show  by  the  cross-examina- 
tion of  the  defendant  that  he,  the  de- 
fendant, did  not  himself  employ  counsel 
to  defend  the  case.  Leedom  v.  Leedom, 
160  P.  S.  273. 

751.  Where  a  witness  for  the  common- 
wealth testified  that  he  saw  the  prisoner 
stab  the  deceased,  it  was  held  to  be 
error  to  exclude  an  offer  to  show  that 
immediately  after  the  occurrence  and 
before  the  witness  had  time  for  premedi- 
tation or  design,  he  had  made  statements 
entirely  inconsistent  with  the  testimony 
at  the  trial.  Comm'th  v.  Wemtz,  161 
P.  S.  591. 

752.  In  an  action  of  trespass,  a  witness 
for  the  defendant  may  be  asked  whether 
he  did  not  give  money  to  a  witness 
for  the  plaintiff,  in  consideration  of  the 
latter's  promise  to  go  away  and  not 
testify.  FitzpaXrick  v.  RQey,  163  P.  S. 
65. 

753.  In  an  action  against  a  railroad 
company  for  injuries  from  a  defective 
rail,  where  the  track  foreman  testified 
that  the  track  was  in  good  condition  and 
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denied  on  cross-examination  that  he  had 
stated  to  certain  persons  on  the  day  of 
the  accident  that  the  track  was  in  bad 
condition ;  it  was  held,  that  evidence  weis 
admissible  in  rebuttal  of  the  track  fore- 
man's declarations  for  the  purpose  of  en- 
abling the  jury  to  judge  of  his  credibility 
as  a  witness.  Dampman  v.  Pennsylvania 
R.  B.  Co.,  166  P.  S.  520. 

754.  Upon  the  trial  of  an  indictment 
for  murder,  where  the  prisoner  on  the 
stand  denied  that  he  had  made  threats 
against  the  deceased;  it  was  held,  that 
the  person  in  whose  presence  the  alleged 
threats  had  been  made  could  be  called 
in  rebuttal  to  contradict  the  prisoner. 
Comm'th  v.  Weber,  167  P.  S.  163. 

755.  In  an  action  against  a  firm  for 
the  price  of  goods  alleged  to  have  been 
sold  the  firm,  where  judgment  was  en- 
tered by  default  against  one  partner  and 
the  other  partner  defended  on  the  ground 
that  the  goods  were  not  purchased  by  the 
firm,  but  by  his  co-partner,  and  contributed 
by  the  latter  to  the  firm,  and  the  man- 
ager of  the  firm's  business  testified  that 
the  goods  had  been  purchased  by  the 
firm ;  it  was  held,  that  a  statement  of  the 
business  prepared  at  the  time  of  dissolu- 
tion, in  which  the  price  of  goods  claimed 
was  charged  to  capital  stock,  was  admis- 
sible in  evidence  as  affecting  the  credibil- 
ity of  such  manager.  Frock  v.  Oerber, 
167  P.  S.  316 ;  s.  o.  36  W.  N.  C.  230. 

756.  After  a  defendant  in  a  criminal 
case  has  testified  in  his  own  behalf,  he 
may  be  cross-examined  upon  all  ques- 
tions affecting  his  interest  and  credibil- 
ity; having  answered  that  he  believed 
in  a  God  who  would  punish  him  for 
false  swearing,  he  may  be  asked  if  he 
has  not  made  inconsistent  statements 
to  other  persons,  and  such  persons  may 
be  called  to  establish  the  fact  that  he 
has  made  such  statements.  Comm'th  v. 
Wright,  7  York  62. 

757.  As  to  the  impeachment  of  a  wit- 
ness by  proof  of  his  previous  contradic- 
tory statements,  see  notes  to  Zebley  v. 
Storey,  12  Atlan.  572,  and  Milford  v. 
Veaaie,  14  Ibid.  730. 


(.c)  How  a.  witness  may  be  sastained. 

75a  If  in  a  bastardy  case  it  be  at- 
tempted by  the  defence  to  show  that  the 
prosecutrix  gave  false  testimony  that  she 
was  not  married,  she  may  show  in  rebut- 
tal that  she  was  married  in  Ohio  while 
under  age,  and  that  such  marriage  was 
invalid.    Easley  v.  Comm'th,  11  Atlan.  221. 

759.  A  witness  may  be  corroborated 
by  evidence  not  relating  to  the  particidar 
thing  in  action.  Scott  v.  Hart,  4  Atlan. 
206. 

Ln.  Sufficiency  of  evidence. 

760.  A  mere  scintilla  of  evidence  does 
not  justify  a  judge  in  leaving  a  question 
of  negligence  to  the  jury.  Beinhart  v. 
South  Boston,  4  Atlan.  532;  affirming 
s.  0. 1  Northam.  226.  See  South  Eaaton 
V.  Beinhart,  13  W.  N.  C.  389. 

761.  If  there  be  more  than  a  scintilla 
of  evidence  upon  a  question  of  fact,  it 
should  be  submitted  to  the  jury;  the 
only  remedy  for  a  verdict  against  the 
weight  of  the  evidence  is  by  a  motion  for 
a  new  trial.     Gates  v.  WaU,  127  P.  S.  20. 

762.  If  the  evidence  to  support  the 
plaintiff's  claim  be  more  than  a  mere 
scintilla,  it  must  be  submitted  to  the 
jury ;  a  motion  for  a  nonsuit  admits  every 
fact  which  might  have  been  fairly  found 
from  the  evidence.  Hineman  v.  Matthews, 
138  P.  S.  204;  s.  c.  27  W.  N.  C.  49;  38  P. 
L.  J.  145. 

763.  If  the  evidence  fails  to  establish 
the  facts  alleged  by  the  plaintiff,  the 
court  should  direct  the  jury  to  find  for 
the  defendant.  Jadtson  v.  Ferris,  8  Atlan. 
435. 

764.  If  the  plaintiff's  testimony  make 
out  a  case  of  negligence,  though  uncor- 
roborated, it  must  be  submitted  to  the 
jury.  Philadelphia,  W.  &  B.  BaUroad 
Co.  V.  Alvord,  128  P.  S.  42. 

765.  Sufficiency  of  the  evidence  that 
the  defendant  railroad  company,  in  an 
action  of  negligence,  was  operating  the 
road  upon  which  the  accident  happened. 
Pennsylvania  BaUroad  Co.  v.  SeUera,  127 
P.  S.  406. 
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766.  Kotwithstanding  the  jury  find 
that  the  testimony  of  one  of  the  wit- 
nesses for  the  plaintiff  be  untrue,  still 
they  may  find  negligence  upon  other 
sufficient  evidence  thereof.  Citizens  Rail- 
way Co.  V.  Coatigan,  7  Atlan.  91. 

767.  Upon  an  issue  whether  a  particu- 
lar train  was  run  at  a  negligent  rate  of 
speed,  evidence  is  not  admissible  as  to 
the  usual  rate  trains  were  run  over  the 
same  crossing.  Aiken  v.  Pennsylvania 
Railroad  Co.,  130  P.  S.  380. 

768.  In  considering  the  weight  of  tes- 
timony of  a  casual  conversation  twenty- 
seven  years  ago,  the  jury  should  consider 
the  length  of  time  that  has  elapsed. 
Wanger  v.  Hippie,  13  Atlan.  81. 

769.  The  plaintiff  in  rebuttal  having 
shown  that  the  defendant's  loss  of  busi- 
ness was  due  to  his  habits  of  intoxication, 
the  latter  cannot  show  that  before  he 
purchased  the  place  from  the  plaintiffs, 
one  of  them  was  intemperate,  and  yet 
they  did  a  good  business.  Shirley  v. 
Keagy,  126  P.  S.  282. 

770.  The  fact  that  a  purchaser  at  sher- 
iff's sale  gave  his  own  mortgage  for  a 
subsisting  mortgage,  which  was  then  sat- 
isfied, is  confirmatory  of  other  evidence 
that  he  bought  subject  to  the  original 
mortgage.  Hohman's  Appeal,  127  P.  S. 
209. 

771.  In  an  action  against  the  proprie- 
tor of  a  storj^e  warehouse  for  alleged 
damage  to  goods  by  water,  the  defendant 
may  show  that  the  building  was  impervi- 
ous to  rain,  as  establishing  the  fact  that 
the  goods  were  damaged  before  he  re- 
ceived them.    Doyle  v.  Mays,  7  Atlan.  747. 

772.  In  covenant  for  purchase  money, 
when  the  vendor  has  agreed  to  give  a 
good  title,  the  plaintiff  must  show  a  good 
title ;  if  the  defendant  shows  a  doubtful 
title  in  plaintiff,  by  reason  of  an  outstand- 
ing trust,  the  plaintiff  cannot  recover. 
EUUM  V.  Tyler,  6  Cent.  643. 

773.  Upon  an  agreement  to  sell  real 
estate,  an  alleged  verbal  contract  that  the 
vendor  was  to  have  a  right  of  way,  was 
held  not  sustained  by  evidence  of  subse- 
quent conversations  proving  an  under- 


standing that  he  should  have  some 
license  or  permissive  right  across  the 
land.     WalUm^s  Appeal,  9  Atlan.  922. 

774.  In  a  suit  for  breach  of  a  parol 
contract  to  buy  real  estate,  it  is  error  to 
charge  that  the  contract  must  be  estab- 
lished by  clear,  positive  and  satisfactory 
proof,  both  of  the  contract  and  terms  of 
payment.  Martin  v.  IVank.  26  W.  N.  C. 
361. 

775.  Sufficiency  of  the  evidence  of 
adverse  possession  by  the  plaintiff  in 
ejectment  for  twenty-one  years  to  entitle 
the  case  to  go  to  the  jury,  though  the 
defendant's  paper  title  be  the  better. 
ThompKm  V.  Philadelphia  &  Reading  Coal 
and  Iron  Co.,  133  P.  S.  46. 

776.  In  a  suit  for  the  contract  price 
for  digging  an  oil  well,  evidence  as  to 
the  average  cost  of  digging  oil  wells  is 
irrelevant.  Holmes  v.  Chartiers  Oil  Co., 
138  P.  S.  546 ;  8.  0.  27  W.  N.  C.  166. 

777.  It  is  not  error  to  reject  irrelevant 
testimony.  Adams  v.  Hitner,  140  P.  S. 
166. 

77&  Where  there  is  other  evidence 
tending  to  establish  the  main  question, 
it  is  not  error  to  admit  an  offer  to  prove 
a  fact  which  has  some  bearing  upon  the 
question,  though  if  standing  alone  it  would 
have  little  force.  Wray  v.  Spence,  146 
P.  8.  399. 

779.  A  party  may  prove  that  he  is  the 
owner  of  personal  property  without  pro- 
ducing the  written  evidence  of  his  owner- 
ship. Gallagher  v.  London  Assurance 
Corporation,  149  P.  S.  26 ;  reversing  s.  o. 
6  Kulp  467. 

780.  In  an  action  for  injuries  in  a 
mine  alleged  to  have  been  caused  by  the 
incompetency  of  the  mining  boss,  it  was 
held,  that  the  evidence  of  such  incompe- 
tency was  insufficient  to  submit  to  the 
jury.  Massey  v.  Snowden,  149  P.  S. 
410. 

781.  Upon  a  scire  facias  to  revive  a 
judgment,  where  the  defence  is  that  the 
defendant's  mother  paid  to  the  plaintiff 
a  sum  of  money,  which,  though  smaller 
than  the  judgment,  was  in  full  satisfaction, 
evidence  of  the  existence  of  a  mortgage 
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prior    to  the   judgment    is    immaterial. 
Fowler  v.  Smith,  153  P.  S.  639. 

782.  Where  the  evidence  on  one  side 
is  overwhelming  and  the  evidence  on  the 
other  side  amounts  to  but  a  scintilla,  the 
case  may  be  withdrawn  from  the  jury  and 
a  verdict  directed.  Holland  v.  Kindregan, 
155  P.  S.  156 ;  affirming  s.  c.  8  Montg. 
118. 

783.  Though  the  evidence  tending  to 
sustain  the  plaintiff's  claim  be  very  slight, 
yet  if  it  amounts  to  more  than  a  scintilla, 
a  nonsuit  should  not  be  ordered ;  if  there 
be  any  evidence  which  alone  would  justify 
an  inference  of  the  disputed  fact  on  which 
the  plaintiffs  right  to  recover  depends, 
the  case  must  be  submitted  to  the  jury. 
Bucklin  v.  Davidson,  166  P.  S.  362. 

784.  In  an  action  by  a  creditor  against 
his  debtor  and  another  person  to  whom 
the  debtor  has  confessed  judgment,  to  re- 
cover dami^es  for  the  loss  of  the  debt 
caused  by  an  alleged  conspiracy  between 
the  defendants,  the  case  will  be  withdrawn 
from  the  jury  unless  the  evidence  of 
collusion  does  more  than  merely  raise  a 
suspicion.  Merchants  &  ManufoKturers 
Nat.  Bank  of  Pitt^tirgh  v.  Tinker,  158 
P.  S.  17. 

785.  Upon  a  claim  upon  a  promissory 
note  against  a  decedent's  estate,  where 
the  signature  of  the  decedent  was  proven 
by  a  witness  who  saw  him  sign  it,  and 
its  genuineness  was  testified  to  by  a 
daughter  of  the  decedent  and  her  hus- 
band, and  the  only  testimony  to  the  con- 
trary was  that  of  expert  witnesses ;  it  was 
held,  that  the  evidence  was  sufficient  to 
warrant  a  finding  that  the  notes  were 
genuine.  Patterson's  Estate,  166  P.  S. 
119. 

786.  The  written  agreement  of  the 
parties  cannot  be  overthrown  by  the  testi- 
mony of  a  single  witness.  WcUt  v.  Kulp, 
9  Montg.  46. 

787.  In  an  action  at  law  in  the  natare 
of  a  bill  in  equity  to  restrain  the  interfer- 
ence with  a  license,  the  equitable  rule 
as  to  evidence  must  prevail;  where  the 
plaintiff's  testimony  is  denied  and  is  not 
supported  by  a  second  witness  or  by  cor- 


roborative circumstances,  it  is  insufficient 
to  submit  to  a  jury.  BaMwin  v.  Taylor, 
166  P.  S.  607. 

788.  The  uncorroborated  testimony  of 
one  witness  is  not  sufficient  to  vary  or 
contradict  the  terms  of  a  written  instru- 
ment.    VanVoorhis  v.  Rea,  153  P.  S.  19. 

789.  The  evidence  to  reform  a  bill  of 
sale  by  striking  certain  words  out  of  the 
same,  was  held  to  be  insufficient  to  sub- 
mit to  the  jury.  McClain  v.  SmUh,  168 
P.  S.  49. 

See  Equity,  XIL 

EvioENOX,  X.XXTL 


EXAMINERS. 
See  Equity,  XXXV.,  XLV. 


EXCEPTIONS. 

Appbai.  and  Ebbob:  Equity, 


EXCHANGES. 

1.  Under  the  by-laws  of  the  Commer- 
cial Exchange  of  Philadelphia,  a  member 
of  the  exchange  who  fails  to  meet  his 
contracts  may  be  debarred  from  all  the 
privileges  of  membership  imtil  satisfac- 
tory settlements  are  made  with  members 
of  the  exchange ;  and  this,  although  he 
notifies  the  president  immediately  upon 
his  failure.  Sexton  v.  Commercial  Ex- 
change, 10  C.  C.  607 ;  8.  c.  29  W.  N.  C. 
269. 

2.  The  court  refused  to  restrain  by 
injunction  the  members  of  the  builders' 
exchange  at  the  suit  of  certain  building 
contractors  and  journeymen  bricklayers 
and  apprentices  alleging  a  confederation 
and  combination  between  the  defendants 
to  prevent  the  complainants  from  carry- 
ing on  their  trade  and  business  by  refus- 
ing to  sell  and  by  persuading  others  not 
to  sell  to  the  plaintiffs.  Sweeny  t.  Zbr- 
rence,  11  C.  C.  497. 
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EXCISE. 

I.  License  laws. 
II.   Betail  licenses. 

(a)  Of  the  application. 

(b)  Hearing  and  decree. 

(c)  Of  the  court's  discretion 

(d)  Bemonstrances. 

(e)  Necessity  of  a  public  house. 
(gr)  When  a  license  will  be  re- 
fused. 

(A)  When  a  license  will  not  be 
refused. 

III.  Wholesale  licenses. 

IV.  Druggists. 

y.  Transfer  of  licenses. 
VI.  Bevocation  of  licenses. 
VII.  License  bonds. 

Vin.  Duties  and  liabilities  of  licensees. 
IX.  Fees. 
X.  Jurisdiction  of  the  supreme  court. 
XI.  Penal  offences. 

(a)  Selling  without  a  license. 

(b)  Selling  on  Sunday. 

(c)  Selling  to  minors  and  intem- 

perate persons. 

I.  License  laws. 

1.  The  high  license  act  of  13  May 
1887  (Brightly's  Purdon  1225)  is  not 
violative  either  of  section  3  or  section  7 
of  article  III.  of  the  constitution.  Comm'th 
V.  SeUers,  130  P.  S.  32. 

2.  Sec.  8  of  the  high  license  act  13 
May  1887  (since  amended  by  act  9  June 
1891,  Brightly's  Purdon  1227)  is  not 
unconstitutional;  it  does  not  deny  the 
equal  protection  of  the  laws,  nor  grant  to 
individuals  a  special  privilege,  neither 
does  it  impose  a  taxation  which  is  not 
uniform.  Hoffman  v.  Boumian,  1  Dist. 
Bep.  662. 

3.  The  act  9  June  1891  (Brightly's 
Purdon  1235),  regulating  the  licensing  of 
wholesale  liquor  dealers,  is  constitutional ; 
the  title  sufficiently  expresses  the  subject 
<Jf  the  act.    Comm'th  v.  WcOson,  5  Del.  201. 

4.  In  the  construction  of  an  act  of 
assembly,  the  courts  may  correct  a  cleri- 
cal error  where  it  involves  a  manifest 
absurdity  and  it  is  plain  and  obvious; 


the  act  10  June  1891,  which  recited  itself 
to  be  an  amendment  of  the  wholesale 
license  act  of  24  May  1887,  was  con- 
strued as  an  amendment  of  the  retail  act 
of  13  May  1887,  such  being  its  evident  in- 
tention. See  act  4  May  1893  (Brightly's 
Purdon  1226).  Clearfield  County  Licenae 
Bonds,  10  C.  C.  593;  Ddavoare  County 
Licenae  Bonds,  10  C.  C.  594. 

5.  As  to  the  sufficiency  of  the  title  of 
acts  regrdating  the  liquor  traffic,  see  note 
to  New  Jersey  v.  Circuit  Court,  15  Atlan. 
297. 

n.  Retail  Licenses. 
(a)  Of  the  application. 

6.  Upon  an  application  for  license,  it 
is  valid  to  write  the  signatures  of  the  in- 
dorsers  in  lead  pencil.  Schoner's  License, 
8  C.  0.453;  s.  c.  4  Del.  266. 

7.  An  application  for  a  retail  liquor 
license  which  omits  to  name  the  owner  of 
the  premises  must  be  refused.  The  court 
will  not  permit  an  amendment  or  a  new 
petition.    Donnoyer's  License,  9  C.  C.  303. 

8.  If  one  of  the  sureties  named  in  the 
petition  does  not  own  the  amovuit  of 
property  required,  the  petition  is  void, 
and  the  court  will  not  permit  additional 
sureties  to  be  given.  Luff's  Petition,  4 
Del.  258. 

9.  A  petition  for  a  retail  license  cannot 
be  amended  as  to  any  material  matter 
after  the  date  fixed  for  filing;  the  date 
of  the  petitioner's  birth  is  a  material 
matter,  especially  if  it  affects  his  natural- 
ization.   Sherry's  License,  12  0.  C.  129. 

10.  Where  an  applicant  for  a  retail 
liquor  license  dies  pending  the  proceed- 
ings for  the  granting  of  the  same,  the 
license  may  be  issued  to  the  successor  of, 
or  to  a  substitute  for,  the  original  appli- 
cant. McOmber's  License,  3  Dist  Bep. 
431. 

11.  The  quarter  sessions  of  Luzerne 
county  has  power  to  make  a  rule  requir- 
ing the  lists  of  applicants  for  liquor 
licenses  to  be  published  in  the  Luzerne 
Legal  Begister  in  addition  to  the  two 
newspapers    especially    designated;    the 
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act  12  February  1863,  P.  L.  28,  relating  to 
the  publication  in  Luzerne  county,  is  not 
repealed  by  the  act  13  May  1887,  sec.  4 
(Brightly's  Purdon  1226).  KtUp  v.  Lu- 
zerne County,  7  Kulp  312. 

(6)  Hearing  and  decree. 

12.  The  court  may  open  an  order  refus- 
ing a  license  and  grant  the  same,  though 
a  full  term  has  expired  since  the  hearing. 
Hamilton's  Application,  7  C.  C.  113 ;  s.  o. 
24  W.  N.  C.  303. 

13.  Although  the  act  9  June  1891 
(Brightly's  Purdon  1235)  provides  that 
the  court  shall  fix  by  rule  a  time  at  which 
applications  for  wholesale  licenses  shall 
be  heard,  the  hearing  may  be  adjourned 
to  a  subsequent  day  to  suit  the  convenience 
of  the  court  or  of  the  applicants  or  re- 
monstrants. Bowman's  License,  167  P.  S. 
644. 

14.  The  rules  adopted  by  the  quarter 
sessions  in  pursuance  of  the  act  13  May 
1887,  sec.  3,  are  as  binding  upon  the  court 
as  the  provisions  of  the  act  itself.  Kahr 
rer's  License,  12  C.  C.  12. 

15.  Associate  judges  unlearned  in  the 
law,  may  grant  a  liquor  license  notwith- 
standing the  dissent  of  the  president 
judge.    Branch's  License,  164  P.  S.  427. 

16.  The  associate  judges  have  no  power 
to  strike  off  a  judgment  refusing  a  liquor 
license  and  to  enter  a  different  judgment 
without  notice  to  the  parties.  Kahrer's 
License,  12  0.  C.  12. 

17.  If  a  judgment  has  been  entered 
refusing  a  license,  the  court  cannot,  of  its 
own  motion  and  without  notice,  strike 
off  the  judgment  and  grant  the  license. 
Kahrer's  License,  12  C.  C.  12. 

la  Where  a  judge  has  endorsed  his 
refusal  of  a  liquor  license  on  the  applica- 
tion and  handed  it  down,  he  may  at  any 
time  during  the  same  session  of  the  court 
place  on  file  his  reasons  for  so  doing. 
Mead's  License,  161  P.  S.  375. 

(c)  Of  the  court's  discretion. 

19.  The  court  may  use  its  discretion 
in  the  granting  and  refusing  of  wholesale 
liquor  licenses.     Wolfs  Petition,  138  P.  S. 


316;  KocJ(fs  PetUion,  Ibid,  318;  McCaf- 
frey's Petition,  Ibid.  319 ;  Goldman's  Peti- 
tion, Ibid.  321. 

20.  A  judge  has  lawfully  exercised  his 
discretion  in  refusing  a  wholesale  liquor 
license  where  he  gives  as  his  reason  that 
there  was  no  necessity  for  more  than  two 
wholesale  licenses  in  the  town,  that  the 
applicants  were  not  fit  persons  to  whom 
such  licenses  should  be  granted  and  that 
the  interests  of  the  community  and  the 
county  at  large  require  such  refusaL 
Mead's  License;  161  P.  S.  375.  See  Amer- 
ican Brewing  Co.'s  License,  161  P.  S.  378. 

21.  There  is  no  distinction  between  the 
discretion  of  the  court  in  granting  a 
wholesale  license  and  its  discretion  in 
granting  a  retail  license.  KelminskCs 
License,  164  P.  S.  231. 

22.  In  deciding  whether  a  liquor  license 
is  necessary,  the  judges  must  rely  on  their 
knowledge  of  the  customs  and  habits  of 
their  respective  communities,  their  obser- 
vation and  experience  as  to  results  in 
former  years  and  on  the  unsatisfactory 
evidence  of  ex  parte  witnesses.  Erie  Li- 
censes, 4  Dist.  Rep.  167;  Philadelphia 
Licenses,  4  Dist  Rep.  201. 

((i)  Remonstrances. 

23.  If  a  licensed  hotel  be  remonstrated 
against  on  the  ground  of  necessity,  the 
court  will  be  governed  by  the  facts ;  and 
this,  though  the  previous  license  is  prima 
facie  evidence  of  the  necessity.  Lawler's 
Jjicense,  5  Montg.  135. 

24.  The  court  should  not  refuse  a  li- 
cense because  it  believes  that  no  license 
should  be  granted,  but  it  may  base  its 
refusal  on  the  ground  that  there  is  a 
decided  preponderance  against  granting 
the  license  in  favor  of  the  remonstrances. 
Sparrow's  Petition,  138  P.  S.  116 ;  8.  a  38 
P.  L.  J.  123.    See  s.  o.  27  W.  N.  C.  74. 

25.  A  remonstrance  is  a  privileged 
communication  and  an  action  for  libel 
will  not  lie  upon  it  except  upon  proof  of 
express  malice;  proof  of  falsity  alone 
is  not  sufficient  Metzler  v.  Bomaine,  9 
C.  C.  171 ;  s.  0.  47  L.  I.  484. 

26.  In  Montgomery  county  where  a 
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remonstrance  is  filed  against  the  renewal 
of  a  license,  the  practice  is  to  grant  the 
license  and  at  the  same  time  to  grant  a 
rule  to  show  cause  why  the  same  should 
not  be  revoked.  IHemey's  License,  11 
C.  C.  406. 

(«)  Necessity  of  a  public  house. 

27.  Not  only  the  hotel  but  the  license 
to  sell  liquor  must  be  shown  to  be  neces- 
sary for  the  accommodation  of  the  public. 
The  necessity  of  the  license  to  sell  will 
be  determined  by  the  number  and  char- 
acter of  the  petitioners  for  and  against 
Washhigton  County  Licenses,  8  C.  C.  169. 

2&  Upon  the  question  of  necessity  the 
court  will  consider  not  only  the  number 
and  character  of  the  petitioners,  but  also 
the  general  circumstances  of  each  case, 
the  wants  of  the  community  and  the 
effects  on  business  interests  and  society 
in  general.  Montgomery  Co.  Licenses,  4 
Montg.  77. 

29.  The  license  of  a  house  which  has 
been  licensed  to  sell  liquors  should  not 
be  lightly  disturbed ;  such  licenses  should 
be  considered  necessary.  Arnold's  Ap- 
plication, 1  Kortham.  93. 

3a  If  the  court  be  judicially  convinced 
of  the  necessity  for  a  license,  it  will  be 
granted,  though  the  signatures  to  the  re- 
monstrance far  exceed  in  number  those  to 
the  petitiotL  Winter's  Application,  26 
"W.  N.  C.  74. 

SL  The  existence  of  a  mere  drinking 
place  for  the  employees  of  a  large  manu- 
facturing establishment  in  the  vicinity 
does  not  show  a  necessity  for  a  hotel. 
Monaghan's  License,  6  Montg.  84 

32.  Upon  an  application  for  a  retail 
license,  where  the  application  was  in  due 
form,  and  was  supported  by  the  petition 
of  eighty-five  representative  citizens  cer- 
tifying to  the  necessity  of  the  house  and 
the  fitness  of  the  applicant,  and  there 
was  no  opposition  to  the  gra^iting  of  the 
license  and  the  proofs  were  all  in  favor 
of  it,  and  the  court  was  without  knowl- 
edge or  the  means  of  knowledge  other 
than  that  afforded  by  the  petitions  filed; 
it  was  held,  that  the  license  should  have 


been  granted.     Kdminski's  License,  164 
P.  S.  231. 

33.  Upon  an  application  for  a  retail 
license,  the  word  "  necessary  "  in  the  act 
does  not  mean  indispensable  or  even  nec- 
essary to  the  best  interests  of  the  public; 
but  the  necessity  to  sell  liquor  must  be 
made  to  appear  distinct  from  the  necessity 
for  a  hotel.  BrovoneWs  License,  11  C.  C. 
404. 

34.  In  considering  the  question  of  the 
necessity  for  a  license,  where  the  prepon- 
derance of  the  testimony  in  favor  of  the 
application  is  so  great  as  to  control  the 
judgment  of  the  court,  the  license  will 
be  reluctantly  granted  in  deference  to 
the  wish  of  the  community.  Brendlin- 
ger'a  License,  11  Montg.  93. 

35.  The  quarter  sessions  of  Centre 
county  refused  all  saloon  licenses  in  1891 
because,  in  the  judgment  of  the  court, 
there  was  no  public  necessity  for  them 
and  on  account  of  the  evils  to  the  young 
flowing  from  them.  Centre  County  Li- 
censes, 9  C.  C.  376. 

(9)  When  a  license  will  be  refused. 

36.  The  furnishing  of  free  lunches  by 
a  liquor  dealer  will  be  considered  a  suf- 
ficient reason  for  refusing  a  license. 
Erie  Licenses,  4  Dist  Rep.  167. 

37.  The  court  will  refuse  a  license  to  a 
building  erected  on  land  where  there  is  a 
covenant  in  the  line  of  the  title  that  the 
grantee  will  not  sell  liquors  on  the  prem- 
ises ;  such  a  covenant  is  one  which  runs 
with  the  title.  Snyder's  License,  2  Dist 
Rep.  786. 

(h)  When  a  license  will  not  be  refused. 
3a  Under  the  act  13  May  1887,  sec.  6, 
clause  7  (Brightly's  Purdon  1226),  a 
license  will  not  be  refused  to  a  place 
because  the  owner  of  the  property  is  a 
member  of  a  firm  of  liquor  dealers  and 
the  owner  of  a  brewery.  Leahy's  License, 
14  C.  C.  430. 

m.  Wholesale  licenses. 

39.  Outside  of  the  counties  of  Philadel- 
phia and  Allegheny,  the  court  of  quarter 
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sessions  under  the  general  act  of  22 
March  1867  had  the  same  discretion  in 
granting  or  refusing  a  wholesale  license 
as  in  the  case  of  a  retail  license.  The 
cases  of  PoUard's  Petition,  127  P.  S.  607, 
and  Prospect  Brewing  Co.' a  Petition,  Ibid. 
523,  were  decided  upon  the  local  laws  in 
force  in  Philadelphia  and  Allegheny 
counties.  Nordatrom's  Petition,  127  P.  S. 
542.  See  McBride's  Application,  7  C.  C. 
77;  Gordon's  Application,  Ibid.  130; 
Knari^s  Petition,  127  P.  S.  564. 

40.  Under  the  act  of  20  April  1858  a 
license  to  sell  in  any  quantity  less  than  a 
gallon  could  not  be  granted  to  a  distiller. 
VandegrifVs  Application,  3  Atlan.  103; 
8.  0. 1  Cent  626. 

41.  A  distiller  under  his  license  from 
the  county  treasurer  may  manufacture 
and  sell  whiskey  in  original  packages, 
but  cannot  sell  by  the  gallon  without  a 
license  from  the  quarter  sessions  under 
the  act  of  24  May  1887.  Comm'th  v. 
Sweitzer,  129  P.  S.  644. 

42.  Brewers  have  a  right  to  bottle  and 
sell  in  quantities  not  less  than  one  dozen 
bottles,  under  their  brewer's  license;  they 
are  not  required  to  take  out  a  bottler's 
license.  Comm'th  v.  Seitz,  1  Northam. 
100. 

43.  A  petition  for  a  bottler's  license 
should  aver  that  the  petitioner  is  a  man 
of  good  moral  character  and  temperate 
habits.     Whedin's  Case,  26  W.  N.  C.  72. 

44.  A  remonstrance  being  filed  against 
a  bottler  alleging  him  to  be  a  man  not  of 
good  moral  character,  the  court  may  re- 
quire his  personal  appearance  and  exam- 
ine him  as  to  the  issue.  If  he  refuse  to 
appear,  the  court  may  deny  the  applicar 
tion  on  that  ground.     Ibid. 

45.  Where  the  bottlers  already  licensed 
only  bottled  beer  of  their  own  make,  a 
license  was  granted,  there  being  shown 
to  be  a  demand  for  beer  made  elsewhere. 
Kite's  Petition,  6  Montg.  81. 

46.  Upon  a  petition  for  a  distiller's 
license  under  the  act  9  June  1891 
(Brightly's  Purdon  1235),  where  the 
petition,  bond  and  other  papers  are  in 
accordance  with  requirements  of  the  act 


and  no  remonstrance  is  filed,  the  court 
has  power  to  consider  the  questions  of 
the  necessity  of  the  license  and  the  fit- 
ness of  the  applicant,  but  it  cannot  act 
arbitrarily  and  refuse  a  license  without 
any  expression  of  opinion.  Johtxson's 
License,  166  P.  S.  322.  See  act  20  June 
1893  (Brightly's  Purdon  1237). 

47.  Under  the  act  9  June  1891  (Bright- 
ly's Purdon  1236),  it  was  held,  that  the 
court  had  no  right  to  inquire  into  the 
necessity  of  a  brewer's  or  a  distiller's 
license,  but  only  upon  an  application  for 
a  wholesale  license.  Meigner's  License,  11 
C.  C.  401. 

4a  Under  the  act  9  June  1891  a  whole- 
sale liquor  license  may  be  granted  to  a 
corporation,  and  it  is  not  necessary  that 
the  charter  be  recorded  before  filing  the 
petition,  if  it  is  so  recorded  when  the 
license  is  granted.  Ovlf  Brewing  Co.'s 
Ijicense,  11  C.  C.  346. 

49.  Under  the  act  9  June  1891  (Bright- 
ly's Purdon  1236)  it  is  not  a  valid  reason 
for  refusing  a  distiller's  license,  that  it 
was  unnecessary  for  the  accommodation 
of  the  public;  the  fifth  requirement  as 
set  out  in  sec.  4  of  that  act  does  not  ap- 
ply to  distillers.  Gemots  License,  169 
P.  S.  43;  8.  0.  36  W.  N.  C.  367. 

50.  Under  the  act  20  June  1893  (Bright- 
ly's Purdon  1237)  distillers,  upon  pay- 
ment of  the  annual  s\un  into  the  state 
treasuiy,  are  entitled  to  a  receipt  from 
the  county  treasurer  for  a  distiller's  li- 
cense tax  for  one  year ;  distillers  are  no 
longer  required  to  apply  to  the  court  for 
a  license.  DistUlerif  License  Tax,  14 
C.  C.  699. 

51.  Under  the  act  9  June  1891  (Bright- 
ly's Purdon  1236)  no  wholesale  dealer, 
rectifier  or  compounder  can  obtain  more 
than  one  license  to  sell  liquor  at  any 
place  than  that  designated  as  a  distillery 
or  brewery;  the  only  exception  being 
that  those  engaged  in  the  distilling  or 
brewing  business  may  obtain,  besides 
their  license  eis  distiller  or  brewer,  one 
as  a  wholesale  dealer  also.  Lutz'a  Appli- 
cation, 9  Lane.  198. 

52.  A  combination  among  brewers  to 
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prevent  competition  among  themselves 
is  an  illegal  combination  in  restraint  of 
trade  and  equity  will  not,  upon  a  bill  for 
an  account,  enforce  the  claim  of  one  mem- 
ber of  such  an  illegal  combination  against 
the  other  members,  where  his  cause  of 
action  is  based  upon  the  illegal  agree- 
ment. Nester  v.  CotiUnental  Brewing  Co., 
161  P.  S.  473 ;  affirming  a.  c.  12  C.  C.  417. 

53.  Under  the  retail  license  act  13  May 
1887  (Brightly's  Purdon  1226),  a  contract 
between  a  brewer  and  an  applicant  for 
a  retail  license,  by  which  the  brewer  fur- 
nishes the  capital  and  is  to  be  repaid 
by  instalments,  is  not  invalid,  and  a 
judgment  confessed  for  the  capital  so 
furnished  will  not  be  opened.  Oerman- 
toum  Brewing  Co.  v.  Bo<ah,  162  P.  S.  100 ; 
reversing  s.  c.  14  C.  C.  189. 

54.  The  act  9  June  1891  (Brightly's 
Purdon  1235),  prohibiting  wholesale  deal- 
ers from  selling  brewed  or  malt  liquors 
in  less  quantities  than  twelve  pint  bottles 
and  from  permitting  liquor  to  be  drunk 
on  the  premises,  was  lield  to  apply  to  li- 
censes which  were  granted  before  the 
passage  of  the  act.  Comm'th  v.  Donahue, 
149  P.  S.  104 ;  affirming  s.  o.  29  W.  N.  C. 
254. 

55.  The  provisions  of  the  act  9  June 
1891  (Brightly's  Purdon  1235),  relating 
to  wholesale  licenses,  were  held  to  apply 
to  licensees  under  the  previous  act  of  24 
May  1887.  Comm'th  v.  Jones,  10  C.  C. 
611;  8.  c.  29  W.  N.  C.  253. 

56.  An  indictment  lies  under  the  act 
9  June  1891,  sec.  2  (Brightly's  Purdon 
1235),  for  selling  liquors  in  quantities 
prohibited  by  that  section ;  the  offence  is 
a  misdemeanor  at  common  law  and  is 
punishable  by  fine  and  revocation  of  the 
license.  Such  an  indictment  will  lie 
•whether  the  liquor  was  sold  in  bulk  or  in 
bottles.     Comm'th  v.  Watson,  5  Del.  201. 

57.  The  act  9  June  1891  (Brightly's 
Purdon  1235),  creates  no  new  class  of 
dealers,  nor  does  it  increase  or  diminish 
the  rights  of  licensees  except  that  under 
the  act  it  is  not  lawful  for  any  wholesale 
dealer  or  store-keeper  to  sell  any  brewed 
or  malt  liquors  in  less  quantities  than 


twelve  pint  bottles  and  no  liquor  can  be 
sold  by  them  to  be  dnmk  on  the  premises 
nor  any  place  provided  for  that  purpose, 
and  vmder  that  act  all  licenses  are  re- 
quired to  be  numbered  and  delivery 
wagons  marked.  Wholesale  dealers, 
brewers,  distillers,  rectifiers  and  com- 
pounders or  manufacturers  defiined.  Jn 
re  Wholesale  Liquor  Licenses,  8  Lane.  265. 
sa  Bottlers  who  held  a  state  license 
to  bottle  and  sold  beer  in  the  county 
could  not  be  convicted  of  a  violation  of 
a  borough  ordinance  imposing  a  fine  for 
peddling  liquors  without  a  license,  where 
it  appeared  that  the  beer  was  delivered 
by  them  to  citizens  residing  in  the  borough 
on  orders  sent  them  by  a  party  soliciting 
the  same ;  such  bottlers  were  not  pedlars 
within  the  meaning  of  the  ordinance. 
Du  Boistoum  v.  Sochester  Brewing  Co.,  9 
C.  C.  442. 

IV.  Druggists. 

59.  A  druggist  charged  with  selling 
liquor  without  a  license  may  defend  by 
showing  that  the  sale  was  made  on  a 
physician's  certificate.  Comm'th  v.  Prick- 
ett,  132  P.  S.  371 ;  s.  c.  26  W.  N.  C.  422. 

60.  If  one  of  the  counts  upon  which  a 
druggist  is  convicted,  charge  him  generally 
with  selling  liquor  without  a  license,  he 
may  be  sentenced  under  section  15  of 
the  act  of  13  May  1887  (Brightly's 
Purdon  1229).    Ibid. 

y.  Transfer  of  licenses. 

61.  The  quarter  sessions  has  no  juris- 
diction to  authorize  the  transfer  of  a 
liquor  license  from  one  place  to  another 
under  the  act  20  April  1858  (Brightly's 
Purdon  12^9).  ia*  v.  ITare,  163  P.  S.  481. 

62.  Where  a  license  has  been  granted 
to  two  partners,  it  may,  upon  the  disso- 
lution of  the  partnership,  be  transferred 
to  the  partner  continuing  the  business. 
Komman's  License,  13  C.  C.  147. 

63.  The  court  has  no  power  to  transfer 
a  retail  liquor  license  from  one  building 
to  another  during  the  year  for  which  the 
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license  was  granted.    Bum^s  lAcenae,  14 
C.  C.  174. 

M.  The  courts  have  no  power  to 
authorize  a  transfer  of  a  wholesale  or 
retail  liquor  license  to  another  house; 
the  act  20  April  1858,  sec.  7  (Brightly's 
Pnrdon  1229),  has  not  been  repealed. 
Bohm's  License,  14  C.  C.  202. 

65.  Where  the  holder  of  a  license 
becomes  insolvent  and  removes  from  the 
licensed  premises,  his  license  may  be 
transferred  to  another  without  his  con- 
sent, on  the  application  of  the  owner  of  the 
premises,  if  compensation  be  made  to  the 
original  licensee  for  so  much  of  the  cost 
of  the  license  as  has  not  been  used  by 
him.    Leibeknecht's  License,  14  C.  C.  671. 

66.  Where  a  house  has  been  duly 
licensed  for  one  year,  and  the  licensee 
moves  away,  the  court  will,  upon  proper 
proof,  transfer  the  license  to  a  new  party, 
but  in  such  case  the  share  of  the  licensee 
for  the  unexpired  term  should  be  refunded 
to  the  original  party.  Doyle's  License,  6 
Kulp366. 

67.  In  Luzerne  county  under  the  orig- 
inal rule  of  court  an  application  for  a 
transfer  of  liquor  license  had  to  be  ac- 
companied by  the  affidavit  of  the  appli- 
cant for  transfer  setting  forth  the  reasons 
for  such  transfer ;  such  affidavit  was  to  be 
made  by  the  person  to  whom  the  lic«nse 
is  to  be  transferred,  and  the  original 
licensee  had  no  standing  to  make  such 
application.  Such  rule,  however,  has 
been  amended  by  requiring  the  applica- 
tion now  to  be  made  by  both  parties.  In 
re  Liquor  Licenses,  6  Kxilp  '471. 

68.  Where  a  license  was  granted  to  a 
foreign  brewing  company  to  sell  as  brew- 
ers, and  designated  the  place  for  the  store- 
room and  named  the  agent  to  conduct  the 
business ;  it  was  held  to  be  a  license  as  a 
brewer  and  not  as  a  wholesale  dealer  gen- 
erally, and  that  the  court  had  jurisdiction 
to  allow  the  company  to  change  its  place 
of  business.  Oerke  Brewing  Company's 
PetUion,  40  P.  L.  J.  420. 

69.  Where  two  persons  made  applica- 
tion for  a  license  for  the  same  house 
and  one  application  was  granted  and  the 


other  continued,  and  the  former  subse- 
quently failed  to  lift  his  license ;  it  was 
held,  that  a  license  might  be  granted  to 
the  other  for  the  unexpired  portion  of 
the  year  on  the  payment  of  a  proportion- 
ate sum.    BnsseWs  License,  11  C.  C.  505. 

70.  Where  a  house  is  necessary  for  the 
accommodation  of  the  public,  the  appli- 
cant will  not  be  permitted  to  withdraw 
his  petition  on  the  day  of  the  hearing, 
after  the  constable  has  reported  that  he 
is  an  unfit  person  to  be  intrusted  with  a 
license,  and  thus  prevent  the  granting  of 
a  license  if  a  proper  person  make  applica- 
tion for  any  portion  of  the  license  year. 
Being's  License,  12  C.  C.  638. 

71.  Where  a  licensee  leaves  iii»  li- 
censed property,  the  court  may  direct  the 
transfer  of  the  license  to  a  fit  and  proper 
person  without  the  consent  of  the  licen- 
see. Summa's  License,  12  G.  C.  667. 
See  Breen's  License,  13  C.  C.  141;  Lea- 
hy's License,  14  C.  C.  430. 

72.  Where  the  quarter  sessions  directs 
the  transfer  of  a  retail  liquor  license,  a 
certiorari  to  the  judgment  is  not  a  super- 
sedeas; such  an  action  of  the  court  can- 
not be  questioned  by  a  creditor  of  the 
original  licensee.  Breen's  License,  13  C.  C. 
141. 

73.  The  right  to  transfer  a  license  is 
not  general  and  can  only  be  granted 
when  the  party  licensed  has  died  or  re- 
moved or  has  ceased  to  keep  the  licensed 
house ;  where  a  license  is  refused  because 
the  applicant  has  violated  the  law,  a  li- 
cense will  not  be  granted  to  him  upon 
condition  that  it  be  transferred.  Forest 
House  License,  5  Kortham.  17. 

74.  All  transfers  of  liquor  licenses 
must  be  allowed  under  the  act  20  April 
1858  (Brightly's  Purdon  1229);  undw 
that  act  a  person  who  voluntarily  sells 
out  has  no  right  to  ask  for  a  transfer  nor 
has  a  person  who  is  sold  out  at  sheriff's 
sale,  unless  it  is  a  bona  fide  sale  for  debts 
arising  since  the  granting  of  the  license. 
Keating's  Aj^ication,  42  P.  L.  J.  464 
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VI.  Revocation  of  licenses. 

75.  Where  a  retail  liquor  license  was 
paid  for  hj  a  check  and  the  bank  failed 
the  next  day  before  presentation,  it  was 
held,  to  be  no  payment,  and  the  court 
would  revoke  the  license  on  failure  of  the 
licensee  to  take  up  the  check.  Comm'th  v. 
Shoenkeiter,  Public  Ledger,  22  Nov.  1890. 

76.  Upon  a  rule  to  revoke  a  retail 
license,  the  fact  of  music  in  the  bar-room 
as  an  attraction  to  draw  customers  will 
be  considered ;  the  license  will  be  revoked 
if  beer  be  allowed  to  be  carried  from  the 
saloon  in  excess  of  the  limit  allowed  by 
law;  so,  it  will  be  revoked  where  liquor 
is  sold  to  a  minor,  and  it  appears  that  the 
proprietor  did  not  exercise  such  super- 
vision as  would  have  prevented  such  a 
sale.     Tiemey's  License,  11  0.  C.  406. 

77.  A  liquor  license  will  be  revoked 
•where  it  is  established  that  liquor  was 
sold  to  a  person  of  known  intemperate 
habits;  and  this,  although  such  habits 
■were  not  known  to  the  licensee.  Oareifs 
Idcense,  11  C.  C.  468. 

7a  Where  it  appeared  that  a  theatre 
or  place  of  amusement  in  the  nature 
thereof,  was  maintained  on  the  licensed 
premises,  that  minors  were  furnished 
with  intoxicating  liquors,  that  persons 
visibly  under  the  influence  of  liquor  were 
furnished  with  liquors  and  that  the  place 
was  a  disorderly  house,  the  license  of  the 
respondent  was  revoked.  Gartenstein'a 
lAcenae,  15  C.  C.  612. 

79.  Where  a  licensee  permitted  the 
customary  visitation  of  disreputable  per- 
sons and  kept  a  disorderly  house,  the 
court  revoked  his  license  on  account  of 
the  disorderly  character  of  the  restaurant 
in  the  second  story,  which  was  supplied 
with  liquor  from  the  bar-room.  Simmontfa 
License,  16  C.  C.  618. 

80.  A  retail  liquor  license  was  revoked 
where  it  appeared  that  the  licensee  had 
volunteered  performances  of  songs  and 
dancing,  and  had  music  upon  a  harp, 
piano  and  violin,  and  there  was  evi- 
dence that  occasionally  minors  and  in- 
toxicated persons  were  supplied  with  liq- 


uor, and  that  a  disorderly  crowd  filled  the 
place  and  blocked  the  sidewalk.  Comm'th 
V.  Elliott,  16  C.  C.  122 ;  s.  c.  4  Dist  Rep.  89. 

81.  A  license  will  be  revoked  where  it 
appears  that  the  tavern  is  obnoxious  as  a 
school  of  profligacy  and  intemperance,  or 
a  haimt  of  the  vicious  and  depraved ;  and 
this,  although  there  be  no  more  specific 
charge.  Comm'th  v.  McCandlasa,  3  Dist. 
Rep.  30. 

82.  A  license  will  be  revoked  where  it 
is  clearly  proven  that  the  licensee  sold 
liquor  to  an  intoxicated  man,  but  where 
the  general  management  of  a  place  affords 
no  ground  of  complaint,  the  license  will 
not  be  revoked  unless  it  appear  that  the 
selling  was  wilful  and  the  sale  is  proved 
beyond  a  doubt.    Comm'th  v.  McCaruUasa, 

3  Dist.  Rep.  30. 

83.  A  retail  liquor  license  must  be  re- 
voked where  the  uncontradicted  evidence 
shows  the  sale  of  liquor  to  minors ;  and 
this,  though  the  minors  appeared  to  be 
and  represented  themselves  to  be  of  age, 
and  it  appeared  that  the  prosecutor  was 
actuated  by  improper  motives  and  that 
the  hotel  was  a  necessity  and  conducted 
in  a  very  orderly  manner.  CfiUespie^s 
License,  3  Dist.  Rep.  461. 

84.  Where  proof  is  made  that  a  licensee 
has  violated  any  of  the  laws  relating  to 
the  sale  of  liquors,  the  license  must  be 
revoked ;  the  act  is  mandatory,  and  takes 
from  the  judge  all  discretion  as  to  the 
revocation.  Gfenova's  License,  3  Dist.  Rep. 
722 ;  Forest  House  License,  6  Northern.  17. 

85.  A  license  will  be  revoked  upon 
satisfactory  proof  that  the  holder  has 
permitted  a  customary  visitation  of  dis- 
reputable persons.     Comm'th  v.  Simmons, 

4  Dist.  Rep.  36. 

86.  A  sale  of  liquor  by  a  steward  of  a 
club  is  xmlawful,  and  a  wholesale  dealer 
who  sells  to  such  a  person  thereby 
endangers  his  license.  Erie  Licenses,  4 
Dist.  Rep.  167. 

Vn.  License  bonds. 

87.  The  court  is  not  bound  to  accept 
a  license  bond  with  a  material  altera- 
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tion  therein  which  is  unexplained.    Nord- 
Strom's  Petition,  127  P.  S.  542. 

88.  Upon  the  conviction  of  a  licensee 
of  a  violation  of  the  liquor  laws,  the  dis- 
trict attorney  should  enter  up  judgment, 
by  virtue  of  the  warrant  attached  1;o  the 
bond,  against  him  and  his  sureties  for  the 
amount  of  the  fine  and  costs  imposed 
only ;  if  judgment  be  entered  for  the  full 
penal  sum,  the  court  will  strike  it  off  for 
the  excess,  but  the  bond  will  stand  for 
the  use  of  all  persons  interested  therein. 
CommHh  v.  Johnson,  8  C.  C.  378. 

89.  Under  the  act  24  May  1887  (P.  L. 
194)  it  was  hdd,  that  the  bond  of  a  bottler 
should  be  given  in  two  thousand  dollars 
as  provided  by  the  act  12  April  1876,  sec. 
10,  P.  L.  40,  and  that  such  bond  was  not 
vitiated  by  the  addition  of  a  warrant  to 
confess  judgment.  See  act  9  June  1891, 
sec.  8  (Brightly'sPurdon  1236).  Comm'th 
v.  Deibert,  2  Dist  Rep.  53;  s.  c.  12  C.  C. 
604. 

90.  In  a  suit  in  a  bottler's  bond  judg- 
ment should  be  entered  for  the  penalty, 
no  execution  to  issue  until  after  a  scire 
facias  to  ascertain  the  actual  amount  due. 
Comm'th  v.  Deibert,  2  Dist.  Rep.  53 ;  s.  c. 
12  C.  C.  504. 

91.  A  penalty  imposed  upon  a  wholesaler 
is  collectible  upon  his  bond  on  his  con- 
viction of  selling  in  a  coimty  in  which  he 
is  not  licensed  and  in  which  his  bond  is 
not  filed;  it  seems,  however,  that  this 
rule  does  not  apply  to  a  retailer.  Comm'th 
V.  Deibert,  2  Dist.  Rep.  53 ;  s.  c.  12  C.  C. 
604. 

92.  A  contract  by  a  third  party  to  pay 
a  surety  on  a  liquor  license  bond  of  an 
applicant  for  so  becoming  such  surety, 
the  money  to  be  paid  back  if  the  ap- 
plication is  refused,  is  not  unenforceable 
as  contrary  to  public  policy;  and  this, 
though  the  contract  is  made  to  enable 
the  applicant  to  answer  negatively  an 
interrogatory  as  to  whether  he  has  paid 
money  to  obtain  sureties  upon  his  bond. 
Bing  v.  WiUey,  146  P.  S.  381. 

93.  Upon  an  application  for  license, 
exceptions  to  the  sufficiency  of  bail  may 
be  taken  both  before  and  after  the  bond 


has  been  filed,  and  the  question  of  suffi- 
ciency may  be  heard  upon  testimony  and, 
if  adjudged  adversely,  bail  may  be  per- 
fected by  a  new  bond.  Branch's  License, 
164  P.  S.  427. 

94.  An  order  granting  a  liquor  license 
will  not  be  reversed  because  the  record 
shows  that  the  bond  originally  filed  was 
not  accepted,  but  that  another  bond,  filed 
on  the  day  that  the  license  was  granted, 
was  accepted.  BratuJi's  License,  164  P.  S. 
427. 

Vm.  Duties  and  liabilities  of 
licensees. 

95.  It  is  unlawful  to  sell  liquor  to  per- 
sons of  intemperate  habits  even  when 
sober ;  a  licensed  dealer  should  make  in- 
quiry as  to  the  character  of  his  regular 
customers.  LawUr's  Licenae,  5  Montg. 
135. 

96.  The  sale  of  liquor  to  be  used  on 
Sunday  and  at  other  times  along  the  river 
banks  or  other  public  places  was  con- 
demned.   Mte's  Petition,  6  Montg.  81. 

97.  The  sale  of  malt  liquor  iu  kettles 
was  condemned,  and  it  was  further  de- 
cided that  playing  cards,  quoits  and  other 
games  of  chance  for  drinks  is  gambling. 
Montgomery  County  Licenses,  4  Montg.  77. 

98.  A  judgment  confessed  for  the  pur- 
chase money  of  liquors  will  not  be  opened 
although  it  appears  that  the  sale  was  in 
violation  of  the  act  8  May  1853,  sec.  4 
(see  act  13  May  1887,  sec.  14,  Brightly's 
Purdon  1228),  forbidding  the  sale  of 
liquors  on  credit  Shumaker  v.  Beei,  13 
C.  C.  547. 

99.  The  act  of  12  April  1875,  sec  7 
(Brightly's  Purdon  1232),  allowing  a  hus- 
band, wife,  etc.,  of  a  person  habituated  to 
intoxicating  liquors  to  recover  damages 
for  their  sale,  is  a  general  restraint  on 
the  sale  of  liquors  regardless  of  license  or 
manner  of  licensing.  The  court  shoidd 
assess  the  damages.  The  act  applies  to 
Allegheny  county.  Mardorf  v.  Hemp,  5 
Cent.  720. 

100.  Under  the  act  8  May  1854  (Bright- 
ly's Purdon  1231)  if  the  jury  find  that 
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the  defendant  famished  the  plaintiff's 
deceased  husband  with  liquors  while  in- 
toxicated, with  knowledge  that  he  was  a 
man  of  intempeiate  habits,  he  is  respon- 
sible for  the  resulting  injury;  and  this, 
though  others  furnished  him  liquors  on 
the  same  occasion.  Taylor  v.  Wright,  126 
P.  S.  617. 

Id.  A  father  cannot  recover  from  an 
innkeeper  money  expended  by  him  for 
medical  attendance  to  his  adult  son,  in- 
jured in  consequence  of  a  sale  of  intoxi- 
cating liquors  to  the  son  when  drunk. 
Feon  V.  CreaUm,  138  P.  S.  48;  s.  c.  27 
W.  N.  C.  67;  38P.  L.  J.  154. 

102.  A  widow  may  maintain  an  action 
for  the  death  of  her  husband  against  one 
who  caused  it  by  furnishing  him  liquor, 
he  being  of  known  intemperate  habits  or 
being  at  the  time  visibly  intoxicated ;  the 
husband's  voluntary  taking  of  the  liquor 
is  not  such  contributory  negligence  as 
will  prevent  her  recovery.  Davies  v. 
McKnight,  146  P.  S.  610. 

103.  In  an  action  for  causing  the  death 
of  a  person  by  unlawfully  furnishing 
liquor  to  him,  where  the  testimony  showed 
that  the  deceased,  in  consequence  of  in- 
toxication so  caused,  fell  into  a  gutter  of 
water  and  became  thoroughly  chilled,  and 
that  he  at  once  became  sick  and  exhibited 
symptoms  of  bronchitis  and  two  or  three 
days  afterwards  symptoms  of  pneumonia 
which  was  the  immediate  cause  of  his 
death ;  it  was  held,  that  there  being  med- 
ical testimony  tending  to  show  that  the 
exposure  would  be  likely  to  cause  pneu- 
monia, the  question  of  proximate  cause 
was  for  the  jury.  Davies  v.  McKnight, 
146  P.  S.  610. 

104.  The  earning  capacity  of  a  husband 
is  not  the  property  of  the  wife,  and  she 
cannot  maintain  during  his  life  an  action 
for  its  impairment  by  the  deed  or  neglect 
of  another ;  where  a  man  of  known  habits 
of  intemperance  has  been  furnished  with 
liquor,  and  while  under  the  influence 
thereof  committed  a  crime  for  which  he 
was  sentenced  to  prison;  it  was  held,  in 
an  action  under  the  act  8  May  1854,  sec.  3 
(Brightly's  Purdon  1232),  that  the  wife 


could  not  recover  from  the  liquor  seller 
damages  based  on  the  loss  to  her  through 
her  husband's  inability  to  work  for  his 
family  during  his  imprisonment.  Brad- 
ford V.  Boley,  167  P.  S.  606;  s.  o.  36  W. 
N.  C.  238. 

IZ.  Fees. 

105.  A  city  of  less  than  10,000  inhab- 
itants becoming  a  city  of  the  third  class, 
under  the  57th  section  of  the  act  of  23 
May  1874,  the  retail  license  fee  therein  is 
five  hundred  dollars.  Comm'th  v.  Miller, 
126  P.  S.  157  ;  affirming  s.  c.  6  C.  C.  482. 

106.  A  city  of  the  third  class,  having 
accepted  the  provisions  of  the  act  of  23 
May  1874,  may  impose  a  license  tax  upon 
dealers  in  wines  and  liquors  graduated 
by  the  estimated  amount  of  their  gross 
annual  sales.  AUentown  v.  Oroas,  132 
P.  S.  319. 

107.  A  case  stated  to  determine  the 
amount  of  liquor  license  fees  to  be  paid 
should  set  forth  that  the  money  has  been 
paid  into  court ;  otherwise,  a  writ  of  error 
to  a  judgment  thereon  will  be  quashed. 
Hoffman  v.  Matthes,  2  Mona.  1;  s.  c.  6 
C.  C.  487. 

108.  Only  mercantile  appraisers  in 
cities  of  the  first  class  are  entitled  to 
the  $2.50  fee  provided  by  the  second 
proviso  of  the  fourth  section  of  the  act 
of  13  May  1887  (Brightly's  Purdon 
1228).  OaAle  v.  Gutelius,  6  C.  C.  587; 
Verzi  v.  Dolan,  Ibid.  588. 

109.  The  money  of  a  township  received 
from  liquor  licenses  must  be  applied  to 
keeping  the  roads  in  good  repair.  It  is 
not  subject  to  mandamus  execution  upon 
a  judgment  for  damages.  Dailey  v. 
Wilkes-Barre,  6  Kulp  43. 

110.  The  city  of  Franklin,  incorporated 
under  the  special  act  of  4  April  1868,  is 
not  a  city  of  the  third  class,  not  having 
accepted  the  provisions  of  the  act  of 
23  May  1874  as  reqiured  by  the  act  of 
23  May  1889.  The  liquor  license  fee 
in  Franklin  is  three  hundred  dollars. 
Comm'th  V.  Shmp,  9  C.  C.  289;  s.  c. 
8  Lane.  105. 
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Ul.  The  act  23  May  1889,  sec.  3 
(Brightly's  Purdon  1542),  having  declared 
that  a  borough  charter  shall  remain  in 
full  force  and  operation  until  the  first 
Monday  of  April  following  the  election 
upon  its  change  into  a  city,  a  license 
granted  for  the  sale  of  liquor  for  one 
year  from  the  first  day  of  April  in  a 
borough,  the  city  charter  of  which  would 
go  into  effect  on  the  8th  April,  is  charge- 
able with  the  fee  to  be  paid  in  a  borough 
and  not  with  the  cost  of  a  city  license. 
Comm'th  V.  McGroarty,  148  P.  S.  606. 
See  Doolittle  v.  Luzerne  Co.,  6  Kidp  496. 

112.  The  city  of  Wilkes-Barre  being  a 
city  of  the  third  class,  persons  licensed  to 
sell  liquors  at  retail  in  said  city  must  pay 
the  license  fee  fixed  for  cities.  Comm'th 
v.  McGroarty,  6  Kulp  196. 

113.  Where  a  city  charter  goes  into 
effect  on  the  same  day  that  a  liquor 
license  will  go  into  effect,  the  fee  to  be 
paid  is  such  as  is  prescribed  for  cities. 
PUtaton  Lieentes,  7  Kulp  627. 

114.  Under  the  act  9  June  1891 
(Brightly's  Purdon  1227),  providing  for 
tiie  payment  to  cities,  boroughs  and  town- 
ships of  proportionate  parts  of  all  license 
fees,  the  whole  amount  of  such  fees  must 
first  be  paid  to  the  county  treasurer  and 
by  him  disbursed  to  all  who  are  to  share 
in  the  division,  and  for  receiving  and 
paying  out  these  moneys  he  is  entitled 
to  compensation.  No  particular  rate  of 
compensation  seems  to  be  fixed  for  the 
payment  of  the  sums  due  to  the  proper 
municipalities,  but  upon  the  proportion 
retained  for  the  use  of  the  county,  the 
county  treasurer  b  authorized  to  receive 
the  same  rate  per  cent  as  upon  moneys 
collected  and  returned  to  the  state.  Sortth 
Bethlehem  v.  Heminway,  16  C.  C.  103; 
8.  c.  4  Northam.  366. 

115.  A  borough  ordinance  which  pro- 
vided that  all  persons  selling  liquors 
within  the  borough  should,  in  addition 
to  other  licenses,  pay  the  treasurer,  for 
a  saloon,  twenty-five  dollars,  and  for 
peddling  with  a  wagon,  fifty  dollars  annu- 
ally, and  that  any  person  selling  liquor 
within  the  borough  without  paying  said 


tax  should  be  fined  fifty  dollars  for  each 
offence,  was  hdd  to  be  invalid  as  impos- 
ing a  tax  for  revenue.  Du  Boistoicn  v. 
Rochester  Brewing  Co.,  9  C.  C.  442. 

116.  Brewers,  distillers,  bottlers  and 
wholesale  and  retail  dealers  in  liquors  are 
not  assessable  as  vendors  of  merchandise ; 
the  old  system  of  mercantile  assessments 
as  to  all  such  persons  has  been  superseded 
by  the  high  license  law.  Comm'th  v.  Iron 
City  Bremng  Co.,  146  P.  S.  642;  s.  c.  8 
Lane.  274. 

Z.  Jurisdiction  of  the  supreme 
court. 

117.  Upon  an  application  for  a  whole- 
sale license  and  a  remonstrance  on  the 
ground  that  the  petitioner  was  not  a  pe^ 
son  of  good  moral  character,  a  hearing 
upon  the  issue  and  a  refusal  of  the 
license;  the  supreme  court  will  not 
review  the  case  upon  its  merits.  Ctir 
lam' 8  Case,  134  P.  8.  661 ;  s.  c.  26  W.  N. 
C.  73. 

US.  The  supreme  court  will  not  inte^ 
fere  with  the  refusal  to  grant  a  whole- 
sale liquor  license,  where  nothing  ip 
shown  to  prove  that  the  discretion  of 
the  court  below  was  not  reasonably  and 
properly  exercised.  Conway's  Petitwn, 
1  Atlan.  727. 

119.  The  return  of  the  court  below 
to  a  mandamus  issued  to  them  by  the 
supreme  court  should  show  a  graceful 
submission  to  the  authority  of  the  latter 
court  and  have  no  trace  of  insubordina- 
tion or  an  assumption  of  superior  wisdom. 
Nordstnm's  Petition,  127  P.  S.  642.  See 
In  re  Licenses,  24  W.  N.  C.  198. 

lao.  If  the  judge  refuse  or  neglect  to 
hear  a  petition  for  a  license,  the  supreme 
court  will  enjoin  upon  him  the  perform- 
ance of  that  duty.  If,  however,  he  has 
heard  and  determined,  the  exercise  of  his 
discretion  will  not  be  revised  except  in 
extreme  cases.  Knarr^s  Petition,  127 
P.  S.  554. 

121.  An  appeal  from  an  order  refusing 
a  petition  for  a  license  to  sell  liquors  at 
retail,  is  but  a  substitute  for  a  common 
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law  certiorari;  it  brings  up  nothing  but 
the  record,  of  which,  the  reasons  given  for 
the  refusal,  form  no  part.  Berg's  Petition, 
139  P.  8.  364. 

322.  Where  it  appears  that  the  court 
of  quarter  sessions  has  heard  the  peti- 
tioner's application  for  a  distiller's  license 
and  upon  due  consideration  denied  it,  the 
supreme  court  will  refuse  a  writ  of  alter- 
native mandamus;  and  this,  though  no 
objection  was  made  or  remonstrance  filed. 
But  see  the  act  20  June  1893  (Brightly's 
Purdon  1237).  McNulty's  Petition,  142 
P.  S.  476;  FitiqHUruik^s  PetitioH,  143 
P.  S.  63. 

123.  The  court  refused  an  alternative 
mandamus  upon  tiie  petition  of  parties 
that  they  had  presented  their  applica- 
tions for  license  to  sell  liquors  at  whole- 
sale and  for  bottler's  license,  that  they 
were  duly  qualified  applicants  and  no 
remonstrances  were  filed  averring  the  con- 
trary, and  that  after  hearing  their  applica- 
tion, it  was  refused  without  reason  given. 
Oatertag's  Petition,  144  P.  S.  426. 

124.  Where  a  distiller's  license  was 
refused  on  the  ground,  that  the  distillery 
was  not  located  in  a  city  or  town  but  in 
a  township,  that  its  former  occupants  had 
repeatedly  violated  the  liquor  laws,  and 
that,  in  the  judgment  of  the  court,  it  was 
not  necessary,  did  not  do  a  legitimate 
business,  and  had  not  been  properly  con- 
ducted, the  supreme  court  refused  to 
oompel  the  judge  of  the  quarter  sessi<ms 
to  grant  a  license.  Johnson's  License, 
166  P.  S.  315 ;  affirming  s.  c.  13  C.  C.  584. 

125.  Where  the  record  shows  that  a 
wholesale  liquor  license  was  refused  after 
a  hearing,  the  supreme  court  will  presume 
that  the  judge  performed  his  duty  according 
to  law ;  the  judge  is  not  bound  to  set  out  le- 
gal reasons  for  his  actions,  he  is  only  boimd 
to  have  them.  Gross's  License,  161  P.  S. 
344    See  Quinton's  License,  169  P.  S.  115. 

126.  Upon  an  appeal  from  an  order 
granting  a  liquor  license,  the  supreme 
court  cannot  consider  the  merits,  but  can 
only  determine  whether  the  license  court 
has  proceeded  according  to  law.  Branch's 
Estate,  164  P.  S.  427. 


127.  Upon  an  application  for  a  retail 
liquor  license  where  the  record  shows  that 
the  case  was  heard,  considered  and  re- 
fused because  there  was  no  necessity  for 
the  house  to  be  licensed,  the  supreme 
court  will  not  assume  that  the  court  acted 
arbitrarily  or  that  the  reason  assigned 
has  no  existence  in  fact  SandcroJVs  Li- 
cense, 168  P.  S.  46. 


XI.  Penal  offences. 
(a)  Selling  wlthont  a  license. 

12&  A  wholesale  licensee  may  sell  in 
quantities  not  less  than  one  gallon,  and 
is  not  guilty  of  selling  liquor  without  a 
license  because  the  liquor  was  drunk  on 
the  premises.  Gomm'th  v.  Brock,  1  Lack. 
Jur.  416. 

129.  A  wholesaler  who  attempts  to 
evade  the  retail  law  by  selling  beer  in 
quart  mugs  to  be  drunk  on  the  premises 
without  an  intention  in  good  faith  that 
the  whole  shall  be  carried  away,  is  guilty 
of  selling  liquor  at  retail  without  a  li- 
cense. Comm'th  v.  Howard,  Philadelphia 
Times,  30  December  1890. 

laa  That  the  legality  of  sale  is  to  be 
determined  by  its  legality  where  the  sale 
is  consummated  by  delivery,  see  note  to 
Connecticut  v.  Ascher,  7  Atlan.  826. 

131.  A  liquor  dealer  in  one  county  who 
receives  an  order  for  liquor  to  be  de- 
livered in  another  county  C.  0.  D.  cannot 
be  convicted  of  selling  liquor  without 
license  in  the  latter  county.  Comm'th  v. 
Fleming,  130  P.  S.  138. 

132.  A  driver  who  takes  and  fills 
orders  for  beer  in  one  county,  for  his 
employer,  who  has  a  bottler's  license  in 
another  county,  is  guilty  under  the  act  of 
13  May  1887  of  selling  without  a  license. 
Comm'th  v.  Hdstine,  132  P.  S.  357 ;  s.  c. 
25  W.  K  C.  423. 

133.  It  is  indictable  under  the  act  of 
13  May  1887  to  sell  "Essence  of  Life," 
or  any  beverage  which  contains  any  pro- 
portion of  alcohol,  no  matter  how  small. 
Comm'th  v.  OiUeU,  6  Lane.  166 ;  s.  c.  1 
Wilcox  293. 
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134.  A  constable's  return,  under  oath, 
of  a  sale  of  liquor  without  a  license  is 
sufficient  warrant  for  the  court  to  send 
an  indictment  to  the  grand  jury.  David- 
son T.  Comm'th,  6  Cent  484. 

135.  To  an  indictment  for  selling  liquor 
without  a  license  a  plea  of  non  volo  con- 
tendere is  equivalent  to  a  plea  of  guilty. 
Comm'th  V.  Holstine,  132  P.  S.  367 ;  s.  c. 
26  W.  N.  C.  423. 

136.  Though  the  act  of  13  May  1887 
(Brightly's  Purdon  1229)  repealed  the 
act  of  12  April  1876,  yet  a  defendant 
could  be  convicted  under  the  latter  act 
for  selling  liquor  without  a  license,  up  to 
30  June  1887.  TTumas  v.  Comm'th,  11 
Atlan.  63. 

137.  Upon  an  indictment  for  selling 
liquor  without  a  license,  the  court  refused 
to  disturb  a  verdict  putting  the  costs 
upon  a  person  who  had  given  the  inf  ormar 
tion  to  the  constable.  Comm'th  v.  Weber, 
7  Lane.  172.  See  Comm'th  v.  Stiffel, 
Ibid.  193. 

13a  The  second  section  of  the  act  of  9 
April  1869,  providing  a  punishment  for 
the  sale  of  liquor  without  a  license  in 
certain  boroughs,  is  unconstitutional,  the 
title  of  the  act  being  "  An  act  to  prohibit 
the  issuing  of  licenses  to  sell."  The  sale 
of  liquor  without  a  license  in  said  bor- 
oughs is  punishable  under  the  act  of 
13  May  1887  (Brightly's  Purdon  1229). 
Comm'th  V.  FVantz,  135  P.  S.  389. 

139.  The  right  to  import  liquor  into  a 
state  and  sell  it  therein  in  its  original 
packages,  cannot  be  interfered  with  by 
prohibitory  or  license  laws.  Zeiay  v. 
Hardin,  38  P.  L.  J.  36.  For  interesting 
reviews  of  this  decision,  see  articles  by 
C.  Stuart  Patterson  and  A.  H.  Winter- 
steen,  Esqrs.,  in  26  W.  N.  C.  205,  289. 

140.  Whether  a  barrel  of  beer  or 
whiskey  in  pint  bottles,  can  be  sold  in 
single  bottles  as  "  original  packages  "  was 
not  decided.  Comm'th  v.  ZeU,  138  P.  S. 
616;  8.  c.  27  W.  N.  C.  131;  Cmnm'th  v. 
Swihart,  138  P.  S.  629;  Comm'th  v.  Pen- 
dergaat,  Ibid.  633. 

141.  Where  a  person  who  has  a  brewer's 
license,  sells  liquor  not  of  his  own  make 


but  as  the  employee  of  an  unlicensed  per- 
son, he  is  to  be  sentenced,  if  convicted, 
to  the  punishment  prescribed  by  the  act 
13  May  1887  (Brightly's  Purdon  1229) 
for  unlicensed  offenders.  Comm'th  v. 
ZeU,  138  P.  S.  616. 

142.  Where  a  defendant  in  a  prosecu- 
tion for  the  unlicensed  sale  of  liquor  made 
prior  to  the  act  of  Congress  of  8  August 
1890,  set  up  as  a  defence  that  he  was  the 
agent  of  an  importer  selling  the  liquor  in 
the  original  packages  as  imported;  it  was 
Iield,  that  he  assumed  the  burden  of  estab- 
lishing such  agency  by  competent  evi- 
dence to  such  an  extent  as  to  throw  a  rea- 
sonable doubt  upon  the  commonwealth's 
case.     Comm'th  v.  ZeU,  138  P.  S.  615 
Comm'th  V.   Pendergagt,  138  P.  S.  633 
Comm'th   v.   Bishmxm,    138    P.   S.   639 
Comm'th  v.  Silverman,  138  P.  S.  642. 

143.  Persons  convicted  of  penal  of- 
fences under  the  act  13  May  1887 
(Brightly's  Purdon  1229)  may  be  sen- 
tenced, under  the  act  of  8  March  1871,  to 
imprisonment  in  the  Allegheny  county 
workhouse.  Comm'th  v.  Zdt,  138  P.  S. 
615. 

144.  A  bottler  duly  licensed  may  sell 
to  any  retail  dealer  in  any  part  of  the 
commonwealth,  provided  that  such  sales 
are  made  at  the  bottler's  place  of  business 
in  the  county  for  which  his  license  is 
granted ;  the  goods  may  'be  ordered  by 
mail  and  delivery  may  be  made  either  by 
a  common  carrier  or  by  the  defendant's 
own  wagon.  Comm'th  v.  Hess,  148  P.  S. 
98;  Comm'th  v.  Brauninger,  148  P.  S. 
Ill ;  Comm'th  v.  Miller,  148  P.  S.  113. 

145.  Upon  an  indictment  for  selling 
liquor  without  a  license,  where  the  de- 
fence was  that  defendant  sold  as  a  steward 
of  an  incorporated  club,  it  was  proper  to 
charge  the  jury  that  if  they  believed  that 
the  alleged  club  was  a  mere  sham  or  de- 
vice to  evade  the  license  laws,  it  was  their 
duty  to  find  the  defendant  guilty.  The 
rights  of  a  bona  fide  club  not  being  in- 
volved in  this  case,  were  not  considered. 
Comm'th  V.  Tiemey,  148  P.  S.  552;  affirm- 
ing  8.  0.  29  W.  N.  C.  194. 

146.  The  sale  at  a  picnic,  by  a  member 
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of  a  clnb  to  other  persons  than  members, 
of  tickets  exchangeable  for  beer,  is  indict- 
able as  a  sale  without  license.  It  was 
not  decided  whether  a  club  has  the  right 
to  sell  liquors  to  its  own  members  at  a 
profit.     Comm'th  v.  Loesch,  153  P.  8.  602. 

147.  It  is  an  indictable  offence  to  sell 
liquor  without  a  license  even  where  such 
sale  is  made  by  a  club  organized  in  good 
faith,  through  its  officers  or  employees  and 
to  one  of  its  own  members ;  such  a  trans- 
action is  a  sale  whether  the  liquor  be  paid 
for  in  cash  or  is  charged  to  a  member  and 
paid  for  at  the  end  of  a  month  or  other 
stated  period.  Comm'th  v.  Steffiner,  2 
Pist.  Eep.  152;  s.  c.  10  Lane.  92. 

14a  A  sale  of  liquor  by  a  steward  of  a 
club  is  unlawful,  and  a  wholesale  dealer 
■who  sells  to  such  a  person  thereby  en- 
dangers his  license.  Erie  Licenses,  4  Dist. 
Rep.  167. 

149.  The  statute  1  Henry  V.  chap.  6, 
requiring  that  the  estate,  degree  or 
mystery  of  a  defendant  must  be  stated 
in  the  indictment,  does  not  apply  to  an 
indictment  for  selling  liquor  without  a 
license.  Comm'th  v.  Murphy,  12  C.  C. 
131. 

(&)  Selling  on  Sunday. 

150.  An  action  under  the  act  of  26 
February  1866,  for  the  penalty  for  selling 
liquor  on  Sunday,  cannot  be  commenced 
before  the  justice  by  capias.  Comm'th  v. 
Schtceitzer,  1  Northam.  376. 

151.  Where  the  defendant  is  committed 
to  jail  upon  a  capias  ad  satisfaciendum 
issued  on  a  judgment  for  a  penalty  for 
selling  liquor  on  Simday  in  violation  of 
the  act  26  February  1856  (Brightly's 
Purdon  1230),  he  can  only  be  released 
under  the  insolvent  laws.  Comm'th  v. 
McAleese,  12  C.  C.  147. 

152.  The  act  13  May  1887,  sec.  17 
(Brightly's  Purdon  1230),  does  not  pro- 
hibit the  use  of  liquors  by  a  private  citi- 
zen on  his  own  table  on  Sunday,  or  make 
it  a  misdemeanor  to  furnish  them  to  his 
family  or  his  guests  in  his  own  house. 
Comm'th  V.  Carey,  151  P.  S.  368. 

153.  The  act  13  May  1887  (Brightly's 


Purdon  1230)  is  not  applicable  to  the 
table  or  the  personal  habits  of  citizens 
within  their  own  homes;  a  person  who 
gave  liquors  to  another  on  Simday  while 
soliciting  votes  could  not  be  convicted 
under  that  act.  Comm'th  v.  Heckler,  168 
P.  S.  575;  8.  c.  36  W.  N.  C.  363;  revers- 
ing s.  c.  14  C.  C.  465. 

(«)  Selling  to  minors  and  intemperate 
persons. 

154.  The  seventeenth  section  of  the  act 
of  13  May  1887  (Brightly's  Purdon  1230) 
is  not  confined  to  dealers,  it  is  directed 
against  any  person;  to  the  excepted 
classes  no  man  may  lawfully  sell  or  give 
liquor.  Altenburg  v.  Comm'th,  126  P.  S. 
602.  See  Comm'th  v.  McOee,  7  C.  C. 
162. 

195.  A  person  licensed  under  the  act 
of  8  May  1864  to  sell  liquor  was  indict- 
able under  the  act  of  13  May  1887 
(Brightly's  Purdon  1230)  for  selling 
liquors  to  minors  and  intemperate  per- 
sons. Comm'th  V.  Sellers,  15  Atlan.  891 ; 
Comm'th  V.  Kramer,  2  Mona.  198. 

156.  An  indictment  under  sec.  17  of 
the  act  of  13  May  1887  (Brightly's  Pur- 
don 1230)  for  furnishing  liquor  to  a 
minor  or  to  a  person  of  known  intem- 
perate habits,  need  not  state  that  the 
liquor  was  "knowingly  and  wilfully" 
furnished.  Comm'th  v.  Setters,  130  P.  S. 
32. 

157.  An  acquittal  upon  an  indictment 
charging  the  furnishing  of  liquors  on 
Sunday  cannot  be  pleaded  as  a  former 
acquittal  upon  the  trial  of  an  indictment 
for  furnishing  it  to  men  visibly  affected 
with  intoxicating  drink;  but  the  jury 
should  be  instructed  that  the  evidence 
submitted  of  sales  on  Sunday  should 
not  be  considered  by  them  upon  the 
second  trial.  AJUenburg  v.  Comm'th,  126 
P.  S.  602. 

isa  The  sale  of  liquor  to  a  person  of 
known  intemperate  habits  is  not  excused 
by  the  fact  that  he  was  sober  when  the 
sale  was  made.  Konetzki's  License,  6 
Montg.  82 ;  Monaghan's  License,  Ibid.  84. 

159.  Upon  an  indictment  for  fumish- 
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ing  liquors  to  a  person  of  known  intem- 
perate habits,  the  commonwealth  need 
not  bring  home  to  the  defendant  the 
knowledge  of  such  habits;  it  is  sufiS- 
cient  to  prove  that  the  party  was  known 
in  his  neighborhood  as  an  intemperate 
man.  Comm'th  v.  ZeU,  138  P.  S.  615; 
8.  c.  27  W.  N.  C.  131 ;  Comm'th  v.  Swi- 
hart,  138  P.  S.  629 ;  Comm'th  v.  Pender- 
gast,  Ibid.  633. 

ISO.  The  title  of  the  act  of  13  May 
1887  (Brightly's  Purdon  1230)  is  suffi- 
cient, under  article  III.,  sec.  3,  of  the  con- 
stitution, to  sustain  sec.  17  of  that  act, 
prohibiting  the  furnishing  of  liquors  to 
minors  or  intemperate  person  by  sale, 
gift  or  otherwise.  Comm'th  v.  Silverman, 
138  P.  S.  642. 

161.  State  laws  prohibiting  the  sale  of 
liquors  to  minors  and  to  persons  of  known 
intemperate  habits  are  valid  regulations 
as  applied  to  imported  liquors  sold  in  the 
original  package.  Comm'th  v.  Zdt,  138 
P.  S.  615;  Comm'th  v.  Silverman,  138 
P.  S.  642. 

162.  Upon  the  trial  of  an  indictment  for 
selling  liquor  to  a  minor,  it  is  not  mate- 
rial whether  the  defendant  had  knowl- 
edge of  the  minority  or  not.  Comm'th 
V.  Steffner,  2  Dist  Rep.  152  s.  c.  10 
Lane.  92. 

163.  Where  the  defendant  sold  liquor 
to  an  adult  who,  in  his  presence,  handed 
a  part  of  it  to  a  minor  and,  without  remon- 
strance, the  defendant  furnished  the  same 
person  almost  immediately  thereafter 
with  two  glasses  of  beer,  one  of  which 
was  given  to  the  boy ;  it  was  held,  that 
the  defendant  waa  guilty  of  selling  liquor 
to  a  minor.  Comm'th  v.  Steffner,  2  Dist. 
Rep.  162;  s.  o.  10  Lane.  92. 

164.  Minors  may  be  convicted  of  fur- 
nishing liquor  to  minors  or  to  older  per- 
sons.    Comm'th  v.  Kirby,  12  C.  C.  175. 

165.  Where  it  appeared  that  a  person 
of  known  intemperate  habits  asked  for 
liquor  at  the  defendant's  bar,  which  was 
refused,  and  he  was  ordered  to  leave, 
which  he  did,  and  that  afterwards  tixe 
same  person  in  company  with  others 
entered  a  room  adjoining  the  bar,  where 


they  were  all  furnished  drinks,  and  it 
further  appeared  that  the  defendant  did 
not  know  of  such  person's  presence  in  the 
room ;  it  was  held,  that  a  conviction  of 
furnishing  liquor  to  a  person  of  knovn 
intemperate  habits  would  be  sustained; 
it  was  the  duty  of  the  innkeeper  to  know 
to  whom  his  liquor  was  to  ga  Comm'tk 
V.  Dowling,  9  Lane.  142. 

166.  Under  the  act  13  May  1887,  sec. 
17  (Brightly's  Purdon  1230),  any  furnish- 
ing of  liquors,  other  than  by  a  sale  to 
persons  or  on  the  days  excepted,  is  not 
unlawful  or  prohibited,  unless  it  appear 
that  the  furnishing  was  an  evasion  of  the 
law  forbidding  a  sale,  and  in  the  absenee 
of  a  wrongful  intent  there  can  be  no  con- 
viction. Comm'th  V.  Herman,  4  Dist 
Rep.  412. 

EXECUTIOir. 

See  OoBPOBATioN:  Estate  fob  Lir, 

in, 

I.  General  principles. 
IL  Practice. 

(a)  When  execution  may  issue. 

(b)  Upon  the  decease  of  the 

judgment  debtor. 

(c)  When  an  execution  will  be 

set  aside. 

(d)  For  what  amount  execation 

should  issue, 
(c)  Of  the  levy  and  lien. 
(g)  Execution  against  corpora- 
tions. 
(A)  Execution  against  life  es- 
tates, 
m.  Stay  of  executioiL 
IV.    Capias  ad  aatisfadendttm. 
V.   Fieri  facias. 
YI.   What  may  be  taken  in  execntioo. 
VII.  Exemption. 

(a)  Waiver  of  exemption. 

(b)  When  the  exemption  is  al- 

lowed. 

(c)  When  not  allowed. 

(d)  Of  the  claim. 

(«)  In  attachment  execatioo. 
(g)  Of  the  appraisement 
(h)  Effect  of  allowance. 
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YIII.  Interpleader. 

(a)  Bnle  for  an  interpleader. 

(b)  Of  the  appraisement. 

(c)  Effect  of  an  interpleader. 

(d)  Interpleader  bonds. 

(e)  Evidence. 

(g)  Trial  of  the  issue. 

(h)  Costs. 
IX.  Inquisition  tuid  extent 

(a)  Of  the  inquisitio 

(6)  Extent 
X.  Mandamus  execution. 
XI  Sheriffs'  sales. 

(a)  Of  the  writ 

(&)  Notice  of  sale. 

(e)  Conduct  of  the  sale. 

(d)  Betum  of  sale. 

(1)  Effect  of  the  return. 

(2)  Of  the  special  return 

upon  a  sale  to  a  lien 
creditor. 

(e)  Setting  aside  the  sale. 

(1)  Power  to  set  aside  a 

sale. 

(2)  Who  may  move  to  set 

aside  a  sale. 

(3)  Of  the  petition. 

(4)  When  a  sale  will  be 

set  aside. 
(6)  Misdescription. 

(6)  Inadequacy  of  price. 

(7)  Misapprehension     of 

purchaser. 

(8)  Invalidity    of    judg- 

ment 

(9)  Costs. 

(g)  Payment  into  court. 
Xn.   Sheriffs'  deeds. 
XIIL  Purchasers  at  sheriffs'  sales. 

(a)  Title  of  the  purchaser. 

(b)  What  will  affect  a  purchas- 

er's title. 

(c)  Bights  of  purchajsers. 

(d)  Suits  by  and  against  pur- 

chasers. 

(e)  Defaulting  purchasers. 
XIV.   Summary  proceedings. 

XV.  Distribution  and  discharge  of  in- 
cumbrances, 
(o)  Principles  of  distribution, 
(c)  Marshalling  of  assets. 


(d)  Costs. 

(e)  Wages. 

(1)  Notice  of  clainL 

(2)  When  the  claim  at- 

taches. 

(3)  When   preference   is 

allowed. 

(4)  When  not  allowed. 

(5)  What  wages  are  pre- 

ferred. 

(6)  To  what  property  the 

claim  extends. 
(g)  Rent 
(A)  Taxes, 
(t^  Ground-rents. 
Qc)  Mortgages. 
(t)  Judgments, 
(m)  Legacies    and    charges    on 

lands, 
(n)  Dower, 
(o)  Owelty. 
(p)  Municipal   and  mechaaios' 

liens. 
(q)  Lien  of  agister, 
(r)  Damages. 
(«)  Issue. 
XVL   When  a  subsequent  execution  will 
be  entitled  to  preference. 

I.  General  Principles. 

1.  Equity  will  not,  as  a  general  rule, 
interpose  and  prevent  a  sale  of  a  defend- 
ant's interest  in  land  under  an  execution 
against  him.  Smaira  Appeal,  9  Atlan. 
337. 

n.  Practice. 

(o)  When  execution  may  issue. 

2.  Upon  a  judgment  on  a  general  ver- 
dict, execution  may  be  issued  at  once,  sub- 
ject to  be  superseded  by  a  writ  of  error. 
CfHara  v.  Union  Ben.  Mut.  Aid  Society, 
134  P.  S.  417;  aflarming  s.  o.  6  Kulp 
464. 

3.  A  judgment  entered  on  a  bond  aad 
warrant  more  than  ten  years  old,  without 
affidavit  and  motion  as  required  by  rule 
of  court,  will  be  allowed  to  stand  on  fil- 
ing tiie  affidavit  nunc  pro  tune,  but  an 
execution  issued  thereon  will  be  set  aside 
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upon  the  petition  of  a  subsequent  execu- 
tion creditor.  Woods  V.  Woods,  126^.8. 
396. 

4.  A  judgment  being  entered  for  want 
of  a  plea  and  the  damages  subsequently 
assessed,  the  twenty  years  within  which 
&  fieri  facias  must  issue  by  the  act  of  19 
May  1887  (Brightly's  Purdon  828)  begins 
to  run  from  the  assessment  of  damages, 
and  not  from  the  entry  of  judgment. 
Walker  v.  Warddl,  25  W.  N.  C.  131. 

5.  Where  judgment  is  entered  on  a 
single  bill,  payable  three  months  after 
date,  execution  cannot  issue  until  after 
the  day  upon  which  the  note  becomes 
due.     Zearfoss  v.  Lynn,  12  C.  C.  400. 

6.  Upon  a  judgment  entered  upon  a 
judgment  note  payable  within  a  year  in 
instalments,  execution  may  issue  during 
the  year  for  any  instalments  that  may  be 
due  and  unpaid;  it  is  better  practice  to 
move  the  court  for  leave  to  issue  such  an 
execution,  but  this  is  not  absolutely  nec- 
essary.    Cochran  v.  Elliott,  6  Del.  79. 

7.  Where  a  judgment  is  given  as  in- 
demnity by  a  principal  to  his  surety,  exe- 
cution may  be  issued  thereon  before  the 
surety  is  actually  damnified.  Hoffman  v. 
Jacobs,  12  Lane.  25. 

8.  Where  judgment  is  entered  for  the 
payment  of  a  bond  by  virtue  of  a  warrant 
of  attorney,  execution  may  issue  without 
&  scire  facias  ;  such  an  execution  is  within 
the  control  of  the  court  and  is  issued  at 
the  peril  of  the  plaintiff.  Reger  v.  Wil- 
liams, 8  Montg.  87. 

9.  An  execution  issued  upon  a  tran- 
script of  a  justice  without  a  previous  exe- 
cution before  the  justice  and  a  return  of 
nwUa  bona,  is  not  void  but  voidable ;  it  is 
an  irregularity  of  which  the  defendant 
alone  can  take  advantage.  Stroudsburg 
Bank  v.  Lobar,  7  C.  C.  163. 

10.  If  a  judgment  before  a  magistrate 
be  upwards  of  five  years  old,  an  execution 
cannot  issue  without  a  scire  facias  to  re- 
vive haa  been  first  laid  out.  Park  v.  Wil- 
son, 3  L.  I.  June  10, 1846. 

XL  Under  the  act  19  May  1887  (Bright- 
ly's Purdon  828)  real  estate  cannot  be 
token  in   execution   under  a  judgment 


more  than  five  years  old  prior  to  a  re- 
vival of  such  judgment ;  the  issuing  of  a 
scire  facias  on  the  same  day  as  the  fitri 
facias  will  not  answer  the  requirements 
of  the  act  MUer  v.  Miller,  147  P.  S. 
646.  See  MUler  v.  MOler,  147  P.  8.  648; 
Eisen  v.  Benner,  2  Dist  Rep.  363. 


(b)   Upon   the  decease  of  the  Jndcment 
debtor. 

12.  If  a  judgment  be  revived  after  the 
death  of  the  defendant,  execution  should 
issue  upon  the  original  judgment ;  but  if 
issued  upon  the  revival  it  is  a  mere 
irregularity,  which  will  not  affect  the 
purchaser's  title.  Orover  v.  Boon,  124 
P.  S.  399. 

13.  After  the  decease  of  a  judgment 
debtor  an  execution  cannot  be  legally 
issued  upon  the  judgment  without  a 
scire  facias  to  his  personal  representatives, 
and  a  foreign  administrator  cannot  give 
his  consent  to  the  issuing  of  such  an 
execution,  especially  where  there  is  a 
domestic  administrator  refusing  assent 
Bomberger  v.  Baymond,  12  C.  C.  460. 


(o)  When  an  execution  will  be  set  aside. 

14.  An  agreement  in  writing  not  to 
issue  an  execution  except  on  a  specified 
contingency,  will  be  enforced  by  setting 
aside  an  execution  issued  in  violation 
of  the  agreement.  Feagley  v.  Nothed, 
127  P.  S.  238. 

15.  It  is  not  error  to  refuse  to  set  aside 
a  writ  of  fieri  facias  upon  the  allegation 
of  the  defendant  that  a  levy  has  been 
made  upon  real  estate  and  none  upon  his 
personal  property.  Clark  v.  FeU,  139  P.  S. 
469. 

16.  Where  a  judgment  for  costs  in 
favor  of  the  defendant  was  attached  by 
the  defendant's  creditor,  and  after  the 
date  of  the  attachment  the  defendant 
issued  SL  fieri  facias  and  subsequently  the 
judgment  was  set  aside ;  it  was  hdd,  that 
the  levy  on  the  fieri  facias  should  also 
have  been  set  aside,    ffotoer  v.  Vlrich, 
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156  P.  S.  410 ;  Ulrich  v.  Hmoer,  166  P.  S. 
414. 

17.  Where  default  is  made  in  the  pay- 
ment of  interest  on  a  mortgage,  a  writ 
of  fieri  facias  on  the  bond  will  not  be 
set  aside  upon  the  allegation  that  the 
debtor  was  prevented  from  making  the 
payment  of  the  interest  in  time  by  the 
action  of  the  plaintiff's  clerk  in  promising 
to  inform  the  debtor  of  the  amount  of 
interest  due.  Busch  v.  OrosmUh,  159 
P.  S.  623. 

IB.  An  execution  issued  on  a  regular 
judgment  of  record  cannot  be  set  aside 
on  the  mere  oath  of  the  defendant  without 
giving  the  plaintiff  a  reasonable  oppor- 
tunity to  be  heard.  National  Furniture 
Co.  V.  McClintoek,  162  P.  S.  141 ;  reversing 
a.  c.  10  Montg.  149. 

19.  A  fieri  fada*  will  not  be  set  aside 
upon  the  application  of  subsequent  lien 
creditors,  on  the  ground  that  the  writ  was 
issued  on  the  prcecipe  of  an  attomey-at- 
law  not  admitted  to  practice  in  the  county 
in  which  it  was  issued.  Hooven  Mercantile 
Co.  V.  Morgan,  15  C.  C.  667. 

20.  The  court  refused  to  set  aside  the 
«xecution  of  a  lien  creditor  and  permit 
the  real  estate  of  the  defendant  to  be 
sold  by  his  assignee  for  creditors.  Evant^a 
EataU,  7  Lane.  347. 

21.  An  executed  fieri  facias  for  costs 
<sannot  be  set  aside  at  the  instance  of  one 
who  has  paid  the  money  to  the  sheriff. 
^reyman  v.  Bean,  6  Montg.  163. 


<«i)  For  what   amonnt    execution  should 
issue. 

22.  In  a  proceeding  upon  a  recogni- 
zance for  maintenance  in  a  desertion  pro- 
ceeding, judgment  should  be  entered  for 
the  full  amount  of  the  penalty,  but  execu- 
tion should  issue  for  liquidated  arrears 
only;  subsequent  default  must  be  fol- 
lowed by  a  subsequent  liquidation  either 
by  scire  facias  or  petition  and  rule,  before 
a,  second  writ  of  fieri  facias  can  issue. 
Qmm'th  V.  Seiders,  1  Dist.  Rep.  264. 


(«)  Of  the  levy  and  lien. 

23.  A  levy  made  on  sight  or  in  poten- 
tial control  of  the  goods  is  valid  only 
when  followed  up  by  actual  possession 
within  a  reasonable  time.  Dixon  v.  White 
Sewing  Machine  Co.,  128  P.  S.  397. 

24.  A  levy  upon  goods  bailed  or  de- 
mised is  such  a  disturbance  of  the  bailee's 
possession  as  to  constitute  a  trespass 
though  the  goods  be  not  actually  taken. 
Ibid. 

25.  If  the  goods  be  claimed  by  a 
stranger,  the  sheriff  may  either  abandon 
the  levy  or  restrict  it  to  the  defendant's 
interest  and  may  so  alter  his  levy,  and 
return  accordingly.     Ibid. 

26.  In  an  action  against  a  sheriff  who, 
after  seizing  goods  pointed  out  to  him, 
relinquished  his  levy  and  made  a  return 
of  nulla  bona  without  having  made  a 
demand  on  the  plaintiff  for  indemnity; 
it  was  hdd,  that  it  was  error  to  refuse  to 
permit  Tiim  to  show  that  the  goods  be- 
longed to  a  stranger  to  the  writ.  Domin 
V.  McCandless,  146  P.  S.  344. 

27.  A  valid  levy  is  not  destroyed  by 
the  death  of  the  defendant.  ConneU  v. 
(yJVea,  154P.  S.  682. 

28.  Where  a  sheriff  levies  an  attach- 
ment upon  perishable  goods  without  dis- 
turbing the  goods,  and  subsequently  sells 
the  goods  under  an  order  of  court  as 
perishable  goods,  he  is  liable  only  for 
nominal  damages.  Central  National  Bank 
V.  Gallagher,  163  P.  S.  456. 

29.  Where  a  levy  is  not  actually  made 
and  the  sheriff  never  has  the  goods  in  his 
possession,  the  execution  will  not  defeat 
the  claim  of  a  creditor  or  a  subsequent 
purchaser;  even  after  an  actual  levy,  a 
failure  to  proceed  for  fifteen  months 
would  render  the  levy  absolutely  void  as 
against  a  subsequent  purchaser.  Glazier 
V.  Sawyer,  11  C.  C.  34. 

30.  Where  a  paper  enumerating  cer- 
tain bank  stock  to  be  levied  upon  was 
placed  in  the  hands  of  the  sheriff  at  the 
time  a  writ  of  execution  was  issued,  and 
the  sheriff 'made  the  levy,  but  left  the 
stock  in  the  possession  of  the  debtor  and 
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the  list  of  stock  was  lost;  it  was  field, 
upon  the  distribution  of  the  assigned 
estate  of  the  debtor,  that  parol  evidence 
was  admissible  to  prove  the  contents  of 
the  paper  which  was  lost.  Braden's  Es- 
tate, 165  P.  S.  184. 

31.  Where  execution  is  issued  and  at 
a  later  hour  on  the  same  day  an  assign- 
ment for  creditors  is  delivered  to  the  as- 
signee, the  execution  becomes  a  lien  on  all 
the  personal  property  of  the  debtor  until 
the  following  return  day,  but  the  lien 
then  expires  unless  an  actual  levy  is 
made  in  the  interval.  Braden's  Estate, 
165  P.  S.  184. 

32.  Where  an  execution  reaches  the 
sheriff's  hands  after  an  assignment  for 
creditors  has  been  recorded,  it  is  no  lien 
on  the  goods  covered  by  the  assignment. 
Plank^s  Estate,  10  Lane.  201. 

33.  Where  an  execution  is  issued  in 
good  faith  and  without  fraud  or  collusion, 
it  becomes  a  lien  on  the  personal  prop- 
erty of  the  defendant,  from  the  time  it 
comes  into  the  sheriff's  hands;  the  act- 
ual levy  and  seizure  can  be  made  at  any 
time  before  the  return  day  without  post- 
poning the  writ.  Simpson  v.  Snyder,  11 
Montg.  115. 

34.  Where  a  sheriff  levies  on  specific 
articles,  naming  them  without  more,  he 
will  be  confined  to  his  levy,  but  where  he 
adds  "  all  goods  on  premises,"  an  article 
not  specifically  named  will  be  held  to  be 
covered  by  the  levy.  Simpson  v.  Snyder, 
11  Montg.  116. 

35.  Where  executions  are  placed  in 
the  sheriff's  hands,  and  before  actual  levy 
and  seizure,  other  executions  are  placed 
in  the  hands  of  a  constable,  who  makes 
a  levy  and  sale  after  notice  from  the 
sheriff  of  his  writs  and  an  actual  levy  by 
him,  the  proceeds  are  first  to  be  applied 
to  the  sheriff's  writs  and  upon  a  refusal 
of  the  constable  to  pay,  he  is  liable  to  the 
sheriff  in  an  action  of  assumpsit.  Simp- 
son V.  Snyder,  11  Montg.  115. 

See  Execution,  III. 


(9)   Sxecntion  against  cor^ratlona. 
36.  Where  real  estate  is  held  by  a  cor- 


poration in  fee,  and  is  sold  at  sheriffs 
sale  for  the  payment  of  its  debts,  the 
proceeds  are  to  be  distributed  amongst 
lien  creditors  according  to  priority  of  lien, 
and  not  pro  rata.  First  National  Batik  t. 
New  Y<yrk  &W.Q.C.&C.  Co.,  137  P.  S.  60L 

37.  A  sheriffs  sale  of  the  corporate 
franchises  and  property  of  a  corporation 
will  not  be  set  aside  on  the  petition  of  a 
stockholder  which  fails  to  aver  when  the 
petitioner  became  a  stockholder  and  his 
holding,  or  to  charge  collusion,  miscon- 
duct or  inability  to  act  on  the  part  of  the 
directors.  Southwest  Natural  Oas  Co.  v. 
Fayette  Fuel  Oas  Co.,  146  P.  S.  13. 

3a  A  sale  under  a  judgment  confessed 
by  an  insolvent  corporation  will  not  be 
restrained  on  the  ground  that  a  sale  of 
the  company's  property  can  be  more  ad- 
vantageously conducted,  in  ihe  interests 
of  all  the  creditors,  by  receivers.  Fair- 
point  Mfg.  Co.  V.  PhUaddphia  Optical  Jb 
Watch  Co.,  161  P.  S.  17 ;  Lowry  v.  PkU- 
addphia  Optical  &  Watch  Co.,  161  P.  S. 
123. 

39.  An  execution  against  a  corporation, 
under  the  act  7  April  1870  (Brightly's 
Purdon  431),  does  not  create  a  lien ;  it  is 
a  mere  process  to  convert  the  property 
for  the  payment  of  debts  by  an  equal  dis- 
tribution among  the  creditors,  and  this 
rule  applies  to  business  corporations  as 
well  as  public  corporations.  McKet  v. 
McKe^s  Rocks  OU  Co.,  13  C.  C.  375. 

40.  Under  the  act  7  April  1870 
(Brightly's  Purdon  431)  personal,  mixed 
or  real  property  (except  lands  held  in 
fee),  franchises  and  rights  of  a  corpora- 
tion, may  be  levied  upon  and  sold  upon  a 
writ  of  fieri  facias  without  a  return  of 
nulla  bona  to  a  former  writ  WUliaim*  v. 
LaujrenceviUe  and  Evergreen  Pass.  Sy.  Co., 
9  Montg.  126. 

See  COBPOBATIOK. 

(A)  Bxecntion  against  life  estates. 

41.  A  sale  of  a  life  estate  under  a  levari 
facias  upon  a  mortgage  given  by  the  life 
tenant,  without  notice  to  tihe  life  tenant 
and  without  leave  of  court,  passes  a  good 
title  to  the  purchaser.    The  act  of  24 
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January  1849  (Brightly's  Purdon  860) 
has  no  application  to  a  sale  under  a 
mortage.  DcUeman's  Appeal,  127  P.  S. 
348. 

4Z  Sequestration  of  a  life  estate,  under 
the  act  24  January  1849  (Brightly's  Pur- 
im  850),  is  unnecessary  where  there  is 
adverse  possession  in  hostility  to  it^  or 
where  the  debtor  claims  to  hold  in  fee,  or 
where  the  creditor  has  reasonable  ground 
to  believe  that  the  debtor  owns  in  fee. 
In  such  cases  the  land  may  be  sold  on  an 
(sdinary  execution.  Lawrence  v.  Keener, 
149P.  S.  402. 

43.  The  sale  of  a  life  estate  will  pass 
no  title  where  it  has  been  made  without 
notice  and  leave  of  court,  as  required  by 
sec.  4  of  the  act  24  January  1849  (Bright- 
ly's Purdon  850).  Henry  v.  McGleOan, 
146  P.  S.  34;  McCleOan'a  Estate,  158 
P.  S.  639. 

44.  A  sheriff's  sale  of  a  life  estate  will 
beset  aside  where  the  record  fails  to  show 
that  the  court  directed  the  writ ;  and  this, 
though  in  fact  the  court  did  so  direct 
Cmrad  v.  Edwards,  7  C.  C.  342. 

49.  Upon  an  application  for  a  writ  of 
venditioni  exponas  to  sell  a  defendant's 
life  estate,  the  notice  required  by  the  act 
24  January  1849  (Brightiy's  Purdon  860) 
may  be  served  upon  his  attorney  in  the 
snit  GoodeU  v.  Ehresman,  11  C.  C. 
400. 

46l  a  judgment  creditor  may  proceed 
by  a  writ  of  venditioni  exponas  against  a 
life  estate  without  the  appointment  of  a 
sequestrator,  but  he  is  not  bound  to  do  so, 
and  has  t^e  right,  if  he  so  desires,  to 
sequester  the  returns  from  the  estate. 
Oaige  v.  Reynolds,  2  Lack.  Jur.  170. 

See  EsTATX  fob  Life. 

m.  stay  of  execution. 

47.  A  plea  of  freehold  for  stay  of  exe- 
cution must  set  forth  that  the  real  estate 
is  in  the  county ;  it  need  not,  however, 
aver  that  it  is  clear  of  encumbrances,  the 
burden  of  disproving  which  is  upon  the 
plaintiff.  JVr««  Nationai  Bank  v.  Fine, 
2Koraiam.lO. 


48.  Stay  of  execution  is  to  be  computed 
from  the  first  day  of  the  term  to  which 
the  action  is  commenced  and  not  from  the 
day  of  judgment.  Wright  v.  Laufer,  2 
Northam.  236. 

49.  Upon  a  judgment  entered  for  want 
of  an  affidavit  of  defence,  an  execution 
may  issue  immediately ;  the  act  11  March 
1809,  sec.  6  (Brightly's  Purdon  830),  does 
not  apply.  Oswego  River  Pulp  Co.  v. 
Delaware  Water  Oap  Pulp  Co.,  10  C.  C. 
312. 

50.  Where  a  railroad  company  enters 
upon  land  to  construct  its  road,  relying 
upon  the  grant  of  the  right  of  way  from 
an  alleged  owner  and  without  acquiring 
the  right  by  condemnation  proceedings,  a 
subsequent  grantee  of  the  real  owner  may 
afterwards  maintain  ejectment  against  the 
company,  but  upon  a  recovery  the  supreme 
court  will  stay  execution  for  a  sufficient 
time  to  enable  the  railroad  company  to 
condemn  the  right  of  way.  Richards  v. 
Buffalo,  N.  T.  ds  P.  B.  B.  Co.,  137  P.  S. 
624. 

51.  Where  a  married  woman  obtains  a 
stay  of  execution  for  the  purpose  of  as- 
certaining the  amount  due  by  the  plaintiff 
in  another  suit,  she  will  not  be  permitted, 
after  obtaining  judgment  in  such  second 
suit,  to  repudiate  her  own  proposal  of  such 
a  mode  of  settlement,  on  the  faith  of 
which  the  stay  of  execution  was  granted. 
MxOer  v.  Klopp,  141  P.  S.  375. 

52.  A  levy  under  an  execution  on  a 
judgment  subsequent  to  an  assignment 
for  creditors  upon  goods  of  the  debtor  not 
embraced  in  the  appraisement,  will  not 
be  stayed,  when  the  question  of  title  as 
between  the  plaintiff  and  claimant  is  in 
dispute.    Long  v.  Wilson,  15  C.  C.  68. 

53.  The  entry  of  bail  for  stay  of  ex- 
ecution is  a  waiver  of  the  right  of  appeal, 
even  within  the  twenty  days.  Upland 
Borough  v.  New  Chester  Water  Co.,  4  Del. 
241. 

54.  In  an  action  upon  a  judgment  ren- 
dered in  another  state,  an  affidavit  of 
defence  that  an  appeal  has  been  taken 
from  such  judgment,  which  is  a  superse- 
deas to  any  proceeding  thereon,  is  not 
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sufficient  to  prevent  judgment  in  this 
state,  but  the  court  will  stay  the  execution 
here  pending  the  final  determination  of 
the  appeal.  Wood  Mowing  &  Reaping  Co. 
V.  Berry  Harvester  Co.,  6  Del.  101. 

55.  Where  a  certiorari  and  appeal  were 
not  applied  for  until  more  than  three 
weeks  after  judgment,  and  the  certiorari 
was  not  served  until  after  the  plaintiff 
had  issued  execution,  but  it  was  filed  and 
served  before  the  sheriff  did  anything 
under  the  execution;  it  was  held,  that 
the  defendant  was  entitled  to  have  the 
writ  stayed  upon  payment  of  the  execu- 
tion costs  that  had  accrued  at  the  time 
the  certiorari  yfas  filed  and  served.  Band 
V.  Lmig,  6  Kulp  299. 

56.  A  judgment  note  for  a  whole  sum 
payable  in  one  day,  is  limited  by  a  con- 
temporaneous agreement  that  it  shall  be 
paid  in  instalments,  and  an  execution 
issued  thereon  will  be  stayed.  Cowan  v. 
WcUkins,  1  Lack.  Jur.  129. 

57.  If  a  judgment  be  attached  by  a 
creditor  of  the  plaintiff,  proceedings  on 
the  judgment  will  not  be  stayed,  but  the 
proceeds  thereof  will  be  ruled  into  court. 
Durham  v.  Walsh,  7  Lane.  30. 

5a  A  writ  of  execution  may  be  stayed 
without  the  consent  of  the  wage  claim- 
ants ;  their  liens  do  not  attach  until  the 
sale  when  they  are  entitled  to  be  first 
paid  out  of  the  proceeds.  Mettfett  v. 
Mohn,  37  W.  N.  C.  87 ;  reversing  s.  c.  11 
Lane.  249. 

59.  Upon  a  confession  of  judgment  con- 
taining a  privilege  to  enter  bail  for  stay 
of  execution  within  thirty  days,  execution 
may  be  issued  forthwith,  liable  to  be 
stayed  upon  entry  of  bail  and  payment 
of  costs  thereon.  Kaylor  v.  HoUloway,  5 
Kulp  432. 

60.  Where  execution  was  entered  upon 
a  bond  which  contained  the  words  "  with- 
out stay  of  execution,"  it  was  held,  that 
an  execution  thereon  would  not  be  set 
aside  in  the  absence  of  precise  and  indu- 
bitable proof  of  an  allegation  on  the  part 
of  the  defendant  of  an  agreement  that 
execution  should  not  issue  until  the 
happening  of  a  certain  event.    Shrews- 


bury Savings  Institution  v.  Seitz,  2  Torii 
153. 

61.  Execution  will  not  be  stayed  upon 
the  evidence  of  the  defendant,  and  the 
justice  who  wrote  it,  that  at  the  time  the 
judgment  note  was  given  a  written  agree- 
ment was  entered  into  by  the  plaintifi 
not  to  issue  execution  for  a  year,  where 
such  written  agreement  was  not  pro- 
duced, and  its  execution  was  denied  by 
the  plaintiff.  Hummer  v.  Laiicks,  8  York 
38. 

62.  The  act  17  February  1876  (Brij^t- 
ly's  Purdon  141),  authorizing  the  court 
granting  an  order  of  sale  of  assigned  real 
estate  to  stay  execution  on  all  liens  that 
may  be  divested  by  such  sale,  covers 
executions  on  judgments  as  to  which, 
since  that  act,  stay  of  execution  has  been 
expressly  waived.  Pauley's  Estate,  149 
P.  S.  196.  See  CarPs  Assignment,  15 
C.  C.  143. 

63.  Where  lands  have  been  assigned 
for  creditors,  the  court  has  no  power  to 
stay  an  execution  for  their  sale  unless 
an  order  of  sale  has  been  granted  under 
the  act  17  February  1876  (Brightly's 
Purdon  140).  Athens  National  Bmk  t. 
Frost,  3  Dist.  Rep.  601, 

64.  Though  a  creditor  had  a  lien  l^ 
virtue  of  a  levy  at  the  time  of  the  defend- 
ant's death,  the  preference  is  lost  by 
subsequently  staying  the  writ  of  execu- 
tion. The  Hen  could  not  be  preserved  by 
an  agreement  of  the  executor  or  his  coun- 
sel.    Hughes^s  Estate,  1  Lack.  Jiir.  317. 

65.  Upon  a  contest  between  an  execu- 
tion creditor  and  the  assignee  for  creditors 
of  the  defendant,  the  title  to  the  proper^ 
cannot  be  determined  upon  a  rule  to  shov 
why  the  execution  should  not  be  stayed. 
Oswego  Biver  Pulp  Co.  v.  Delaware  Water 
Gap  Pulp  Co.,  10  C.  C.  312. 

66.  The  bail  for  stay  of  execution  on  « 
judgment  against  the  maker  of  a  promis- 
sory note,  who  pays  it  at  the  expiration 
of  the  stay,  has  no  right  to  be  subrogated 
to  the  rights  of  the  plaintiff  in  a  judgment 
against  the  indorser.  Allegheny  VaBey 
Bailroad  Co.  v.  Dickey,  131  P.  S.  86. 

67.  Where  a   judgment  was  entered 
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against  a  principal  debtor  and  two  sure- 
ties and  another  party  became  surety  for 
stay  of  execution  at  the  request  of  the 
principal  debtor  and  without  the  knowl- 
edge or  consent  of  the  original  sureties; 
it  was  held,  that  the  original  sureties  were 
thereby  released,  and  that  the  bail  paying 
the  jadgment  could  have  no  recotirse  upon 
them.  Mouiery  v.  Brumbaugh,  14  C.  C.  257. 
6&  A  forfeited  recognizance  of  bail  is 
a  debt  due  to  the  commonwealth,  and  after 
jadgment  thereon  the  defendant  is  not 
entitled  to  a  stay  of  execution.  Comm'th 
T.  Mmkat,  12  Lane.  281. 

17.  Capias  ad  satisfaciendum. 

0.  A  defendant  who  transfers  a  judg- 
ment as  collateral  security,  and  subse- 
qnently  satisfies  the  same  himself  of 
record,  paying  nothing  to  his  creditor, 
may  be  arrested  on  a  capias  ad  saiisfadenr 
dm.    Rife  v.  Sharp,  4  Del.  166. 

7a  If  the  form  of  an  action  before  a 
justice  be  trespass,  but  the  transcript 
shows  the  cause  of  action  to  be  for  "  goods 
sold  and  delivered,"  a  capias  ad  satisfacierir 
dsm  cannot  issue.  Ithomanitz  v.  EJudz- 
mat,  5  Kulp  638. 

71.  The  fine  under  the  act  of  16  March 
1847,  for  disturbing  a  religious  society, 
cannot  be  collected  by  process  against  the 
goods  and  chattels  of  the  defendant.  The 
only  execution  is  a  mittimus  to  arrest 
the  person.  Comm'th  v.  Sorter,  5  Kulp 
373. 

72.  Where  three  defendants  were 
charged  in  the  declaration  with  the 
wrongful  conversion  of  plaintiff's  prop- 
erty, and  with  conspiring  to  cheat  and 
defraud  the  plaintiff,  a  verdict  and  judg- 
ment against  one  only  will  sustain  a  writ 
of  capias  ad  satisfaciendum;  and  this, 
thongji  the  other  two  be  acquitted,  by 
the  verdict,  of  conspiracy.  KaJbfus  v. 
^niMl,  134  P.  8.  102.  See  BundeU  v. 
^a»M  125  Ibid.  123. 

1  In  a  proceeding  for  divorce  brought 
by  the  huslmnd  under  the  act  8  May  1864, 
fot  cruel  and  barbarous  treatment,  pay- 
ment of  alimony  allowed  the  wife  may  be 


enforced  by  a  fieri  fadas  or  attachment ; 
there  is  no  act,  however,  which  authorizes 
the  employment  of  a  capias  ad  satisfacien- 
dum for  such  purpose.  Elmer  v.  Elm^r, 
150  P.  S.  206 ;  reversing  s.  c.  11  C.  C.  623. 

74.  Where  a  capias  ad  satisfaciendum 
was  issued  and  returned  "  stayed,"  and  it 
appeared  that  the  sheriff  had  undertaken 
to  arrest  the  defendant,  but  had  been  so 
intimidated  that  he  had  let  the  defend- 
ant go  free ;  it  was  held,  that  the  issue  of 
an  alias  capias  was  proper  and  that  the 
court  was  not  in  error  in  refusing  to  quash 
it     Long  v.  Oherington,  161  P.  S.  248. 

75.  Where  an  amicable  action  of  eject- 
ment is  grounded  solely  upon  a  breach  of 
a  lease  by  the  tenant  in  sub-letting  with- 
out the  consent  of  the  lessor,  the  costs  in 
tiie  case  are  merely  a  species  of  damans 
arising  from  a  breach  of  contract  and  a 
capias  ad  satisfaciendum  for  such  costs 
will  not  lie  against  the  tenant  Lang  v. 
Finch,  166  P.  S.  256. 

76.  A  writ  of  capiat  ad  satisfaciendum 
may  issue  in  an  action  of  trespass  by  an 
employee  against  his  employers  for  negli- 
gence in  supplying  dangerously  insuf- 
ficient means  for  carrying  out  the  work 
at  which  he  was  employed.  Romberger 
V.  Henry,  167  P.  8.  314 ;  s.  c.  36  W.  N.  C. 
215. 

77.  A  capias  ad  satisfaciendum  will  lie 
to  enforce  the  collection  of  a  judgment 
in  an  action  of  trespass  for  injuries  neg- 
ligently caused  by  the  defendant  to  a 
horse  and  carriage  which  he  had  hired 
from  the  plaintiff.  Dungan  v.  Read,  167 
P.  S.  393. 

V.  Fieri  facias. 

7a  No  testatum  fieri  facias  can  issue 
upon  a  judgment  entered  upon  an  ex- 
emplification from  another  county,  nor 
upon  a  judgment  of  revival  thereon. 
Nelson  v.  Ghiffey,  131  P.  8.  273 ;  reversing 
8.  0.  37  P.  L.  J.  65. 

79.  Croods  in  a  storage  warehouse  are 
not  subject  to  attachment  execution. 
The  proper  proceeding  is  by  fieri  facias. 
Cherry  v.  Nokm,  26  W.  N.  C.  132. 
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80.  In  a  proceeding  for  divorce  brought 
by  the  husband  under  the  act  8  May 
1854,  for  cruel  and  barbarous  treatment, 
payment  of  alimony  allowed  the  wife 
may  be  enforced  by  a  fieri  facias  or 
attachment;  there  is  no  act,  however, 
which  authorizes  the  employment  of  a 
capias  ad  satisfaciendum  for  such  pur- 
pose. Elmer  v.  Elmer,  160  P.  S.  206; 
reversing  s.  c.  11  C.  C.  623. 

ai.  A  fieri  facias  pending  is  no  bar  to 
the  issuance  of  an  attachment  execution. 
Landis  v.  Wettig,  7  Lane.  283. 

VI.  What  may  be  taken  in  execution. 

82.  National  bank  stock  may  be  seized 
and  sold  under  an  execution  issued  under 
the  state  laws.  Braden'a  Estate,  166  P.  S. 
184. 

83.  WhAe  a  pensioner  drew  his  pen- 
sion money  and  applied  it  to  the  purchase 
of  real  estate  and  took  the  title  in  the 
name  of  his  wife ;  it  was  field,  that  such 
real  estate  was  liable  to  seizure  and  sale 
for  the  payment  of  his  debts.  Burtch  v. 
Burtch,  14  C.  C.  482. 

84.  The  earnings  and  services  of  a  wife 
in  her  husband's  business  do  not  belong 
to  him,  and  property  bought  with  such 
earnings  are  not  subject  to  levy  and  sale 
by  a  husbands  creditors.  Smith  v.  Axe, 
14  C.  C.  632. 

85.  Under  the  act  8  May  1876  (Brightr 
ly's  Purdon  2077)  an  attachment  execu- 
tion cannot  issue  against  wages  upon  a 
judgment  for  board,  unless  it  appear  that 
the  plaintiff  was  tlxe  keeper  of  a  hotel, 
boarding-house  or  lodging-house.  Mo- 
Court  V.  Brenaman,  11  C.  C.  645. 

86.  Under  the  act  8  May  1876  (Bright- 
ly's  Purdon  2077),  allowing  wages  to  be 
attached  for  four  weeks'  board,  a  judg- 
ment for  board  cannot  be  split  up  and 
two  separate  executions  issued  for  four 
weeks'  board.    Hawk  v.  Bock,  14  C.  C.  490. 

87.  Where  the  garnishee  in  his  answer 
admitted  an  indebtedness  to  the  defend- 
ant, but  claimed  that  it  was  for  wages 
due,  the  court  dissolved  the  attachment. 
Benedick  v.  Fake,  7  York  193. 


8a  Where  a  tenant  sold  an  organ  and 
the  purchaser  leased  it  to  the  tenant's 
daughter,  and  the  tenant  informed  the 
landlord  of  the  sale  aad  lease  and  ob- 
tained a  release  from  the  landlord  of  all 
claim  to  the  organ ;  it  was  held,  that  the 
notice  of  ownership  was  sufBcient,  under 
the  act  13  May  1876  (Brightly's  Purdon 
834),  to  exempt  the  organ  from  distraint 
and  sale  for  rent  subsequently  accruing. 
Bohrer  v.  Cunningham,  138  P.  S.  152. 

89.  Money  retained  by  the  sheriff  to 
pay  a  landlord  rent,  cannot  be  levied  upon 
in  the  hands  of  the  sheriff  under  an  exe- 
cution against  the  landlord.  Hooke  v. 
Freeman,  12  C.  C.  310. 

90.  Equity  will  not  enjoin  the  sale 
under  a  fieri  facias  of  manure  made 
upon  a  farm  and  necessary  to  preserve 
its  fertility,  to  the  prejudice  of  a  prior 
mortgage.    Bergey  v.  Kline,  i  Montg.  160. 

ffl..  The  sheriff  may  levy  upon  and 
sell  the  interest  of  the  defendant  in 
chattels  in  the  hands  of  third  persons 
who  have  a  qualified  interest  therein  and 
an  absolute  right  of  possession ;  he  need 
not  take  the  property  in  his  possession. 
TrevcUhan  v.  lihaea  Organ  Co.,  7  C.  C. 
347. 

92.  Stock,  assigned  as  collateral,  cannot 
be  sold  under  execution  against  the 
assignor,  and  it  can  only  be  attached  by 
filing  an  affidavit  and  recognizance  and 
summoning  the  person  in  whose  name 
it  is  held  as  garnishee.  Evans  v.  Browns- 
combe,  8  C.  C.  466 ;  s.  c.  6  Kulp  618. 

93.  An  s^reement  for  the  lease  of 
household  goods  at  a  certain  stipulated 
rental,  with  the  provision  that  the  title 
shall  remain  in  the  lessors  until  the 
conditions  are  complied  with  and  a 
further  provision  that,  upon  a  compliance 
with  the  provisions  of  the  lease,  a 
bill  of  sale  shall  be  executed,  is  a  bail- 
ment and  not  a  conditional  sale  and  vests 
no  title  in  the  lessee,  and  such  goods  are 
not  subject  to  execution  by  a  creditor  of 
the  lessee.  Wieder  v.  Roeachman,  13 
C.  C.  94. 

94.  Where  a  chattel  has  been  rented 
or  loaned  to  another  person,  its  posses. 
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sion  by  the  lessee  will  not  justify  its 
seizure  and  sale  as  his,  upon  the  execu- 
tion by  a  creditor  whose  debt  was  con- 
tracted before  the  loan  or  transfer  was 
made.    Davis  v.  Turner,  7  Kulp  85. 

95.  Upon  a  Jieri  facias  against  a  fur- 
nace company  engaged  in  the  manufact- 
ure of  pig-iron,  such  property  may  be 
sold  as  is  not  reasonably  necessary  to 
the  exercise  of  its  corporate  franchise. 
Philadelphia  &  Beading  BaUroad  Co.'s 
Appeal,  3  Atlan.  838. 

96.  The  property  of  a  corporation  in 
actual  use  for  the  purposes  prescribed 
by  its  charter,  is  not  liable  to  levy, 
apart  from  the  franchises  of  the  com- 
pany. Boyd's  Appeal,  16  Atlan.  736; 
afiarming  Patrol  v.  Boyd,  44  L.  I.  252. 

97.  Where  the  defendant  was  the 
owner  of  a  quarry  and  had  thereon 
certain  cars,  iron  rails  on  a  tramway 
and  scales,  and  these  articles  were  placed 
thereon  by  him  for  use  in  mining,  remov- 
ing and  marketing  limestone  from  his 
lands  and  were  necessary  for  that  pur- 
pose; it  was  held,  that  they  were  part 
and  parcel  of  the  freehold  and  not  sub- 
ject to  execution  as  against  a  judgment 
creditor  who  had  a  lien  upon  the  real 
estate  prior  to  the  issue  of  the  execu- 
tion.   Bitchie  V.  McAttister,  14  C.  C.  267. 

96.  Under  the  act  27  April  1855  (Bright 
ly's  Purdon  664)  the  lessee  of  a  colliery 
may  mortgage  the  lease  itself,  together 
with  all  buildings,  fixtures  and  machin- 
ery thereon  and  the  word  "fixtures  "  will 
be  held  applicable  to  mine-cars  and  all 
such  machinery  and  appliances  as  are 
essential  to  the  operation  of  the  colliery ; 
such  property  covered  by  such  a  mort- 
gage and  in  actual  possession  of  a 
trustee  in  pursuance  of  its  terms  can- 
not, after  default,  be  seized  and  sold  by 
the  sheriff  upon  a  writ  of  fieri  facias 
issued  by  a  judgment  creditor  of  the 
mortgagor.  Baker  v.  Ath,erton,  16  C.  C. 
471. 

99.  A  sheriff's  sale  under  a  mechanic's 
lien  against  the  separate  property  of  a 
married  woman  will  pass  a  good  title, 
which  is  not  subject  to  a  previous  sher- 


iff's sale  under  a  judgment  against  her 
husband.     Pierce  v.  Schoonover,  149  P.  S. 
115. 
See  Execution,  XIII. 

vn.  Exemptioii. 

(a)  Waiver  of  exemption. 

100.  Where  an  agreement  to  waive  the 
exemption  is  not  made  at  the  time  the 
debt  is  contracted,  but  is  made  subse- 
quently, it  must  be  clearly  shown  that 
such  agreement  was  based  on  a  good  con- 
sideration. Klein  v.  Daney,  3  Kortham. 
76. 

101.  The  addition  of  a  waiver  of  ex- 
emption to  an  amicable  scire  facias  to 
revive  a  judgment  does  not  destroy  the 
continuity  of  its  lien.  Early  v.  Zeiders, 
137  P.  S.  467;  s.  o.  26  W.  N.  C.  533; 
reversing  s.  c.  7  C.  C.  669. 

102.  A  judgment  containing  a  waiver 
of  the  exemption  law  may  be  set  off 
against  a  judgment  which  does  not  con- 
tain such  a  waiver.  Biehl  v.  Vockrotk, 
10  C.  C.  667. 

103.  Where,  upon  a  rule  to  open  judg- 
ment, the  testimony  of  the  maker  and 
subscribing  witness  of  a  judgment  note 
containing  a  waiver  of  exemption  showed 
that  the  maker  intended  to  make  a  plain 
judgment  note ;  that  he  was  an  illiterate 
man  and  that  it  was  represented  to  him 
to  be  a  plain  judgment  note,  the  court 
refused  to  open  the  judgment,  but  struck 
the  waiver  of  exemption  from  the  record. 
Breioing  Co.  v.  Keziah,  6  Del.  11. 

104.  Where  the  waiver  of  the  exemp- 
tion law  appears  on  the  judgment  note, 
the  defendant  is  estopped  from  alleging 
non-waiver  in  any  action  against  the 
sheriff,  but  the  burdon  is  on  the  sheriff 
to  show  the  waiver;  the  mere  notation 
on  the  docket  or  writ  by  the  officer 
would,  it  seems,  not  be  evidence  of  such 
waiver,  the  best  evidence  of  which  is  the 
paper  itself.  Gfarretson  v.  Fdix,  6  Kulp 
211. 

105.  The  joint  owners  of  a  certificate 
of  stock,  pledged  for  a  joint  debt,  cannot 
claim  the  exemption  of  three  hxmdred 
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dollars  out  of  the  proceeds  of  a  sheriff's 
sale  of  the  stock;  a  pledge  of  personal 
property  implies  a  waiver  of  the  exemp- 
tion. Hawley  v.  Hampton,  160  P.  S.  18 ; 
affirming  s.  c.  9  Montg.  160. 

106.  The  reservation  in  an  assignment 
for  creditors  of  the  assignor's  right  to 
the  exemption  must  be  exercised  at  the 
time  of  the  appraisement,  and  if  it  is 
not  then  claimed,  it  will  not  inure  to  the 
benefit  of  a  subsequent  execution  creditor 
upon  a  judgment  with  a  waiver  of  exemp- 
tion.   Long  V.  Wilson,  16  C.  C.  68. 

107.  Upon  a  sale  of  real  estate  by  an 
assignee  under  the  act  17  February  1876 
(Brightly's  Purdon  140),  if  there  be  a 
waiver  of  exemption  in  any  judgment 
discharged  by  the  sale,  such  waiver 
inures  to  the  benefit  of  all  the  judg- 
ments ;  it  is  unimportant  that  there  was 
a  reservation  in  the  deed  of  assignment 
and  a  setting  apart  by  appraisers.  Jame- 
son's Estate,  1  York  119. 

loa  Upon  the  distribution  of  an  as- 
signed estate,  an  attachment  execution 
issued  upon  a  judgment  waiving  the  ex- 
emption, attaching  the  interest  of  the 
assignor  in  the  real  estate  fund  by 
virtue  of  his  claim  under  the  exemp- 
tion laws,  will  be  postponed  to  the  liens 
of  judgment  creditors,  binding  the  real 
estate,  which  also  contain  a  waiver  of 
the  exemption.  Pdlinger's  Estate,  1  York 
197.     See  Bressler's  Appeal,  2  York  57. 

109.  That  a  m^strate,  in  entering 
judgment  for  rent  on  a  lease,  noted  a 
general  waiver  of  the  exemption  therein, 
did  no  injury  to  the  defendant.  Beatty 
V.  Rankin,  139  P.  S.  368;  s.  c.  38  P.  L.  J. 
239. 

110.  A  claim  to  the  sheriff  for  rent 
under  a  lease  with  a  waiver  does  not  pre- 
vent the  defendant  from  having  his  ex- 
emption as  against  the  execution.  TempU 
V.  Qough,  9  C.  C.  85. 

111.  A  waiver  of  exemption  in  a  lease 
will  be  enforced  in  a  suit  for  rent.  Smith 
V.  MisMer,  7  Lane.  169. 

112.  Where  a  lessee  of  certain  green- 
houses subsequently  agreed  to  lease  five 
additional  greenhouses  to  be  erected,  at 


an  increased  rental  for  the  premises  as  a 
whole ;  it  was  field,  that  a  waiver  of  ex- 
emption in  the  original  lease  was  binding 
upon  a  distress  under  the  subsequent 
a,greement  which  contained  no  waiver. 
Conroy  v.  Bitner,  10  Lane.  186;  8.  c.  5 
Del.  261. 

113.  A  waiver  of  exemption  as  to  one 
levy  inures  to  the  benefit  of  a  prior  levy; 
and  this,  without  regard  to  the  relative 
dates  of  the  judgments.  Miller  y.  Oetz, 
135  P.  S.  558.  See  HaUman  v.  HaUman, 
124  P.  S.  347. 

114.  A  judgment  debtor  who  has 
waived  the  benefit  of  the  exemption  law 
cannot  be  permitted  to  buy  a  judgment 
against  the  plaintiff  in  which  there  is  no 
waiver,  and  set  it  off,  in  spite  of  the  lat- 
ter's  claim  for  the  exemption.  Tlie  r^ht 
to  set  off  one  judgment  against  another  is 
an  equitable  right.  Shoemaker  v.  Foster, 
8C.  C.479;  s.  c.  6  Kulp  437. 

115.  Where  execution  was  issued  upon 
a  judgment  without  waiver,  and  before  the 
writ  was  returned,  execution  was  issued 
upon  another  judgment  with  waiver  be- 
tween the  same  parties,  made  up  in  part 
of  the  same  debt,  the  court  refused  to 
open  the  latter  judgment,  or  to  set  aside 
the  execution  thereon.  McHtigh  v. 
McHugh,  12  C.  C.  380. 

116.  Where  two  executions  were  issued 
upon  judgments  by  confession  and  only 
the  second  contained  a  waiver  of  the 
exemption,  and  the  amount  realized  by 
sale  was  less  than  the  exemptioD,  the 
costs  of  the  second  execution  were  first 
deducted  and  the  balance  was  distributed 
to  the  first  execution  creditor.  Exefer  v. 
Eiefer,  14  C.  C.  645. 

117.  A  waiver  of  exemption  as  to  any 
lien  will  inure  to  the  benefit  of  a  prior 
lien ;  where  a  creditor  held  the  first  and 
third  judgment  against  a  defendant,  who 
had  waived  his  exemption  in  the  second 
judgment,  and  he  issued  execution  on  the 
third  judgment  and  the  fund  realized  was 
less  than  the  first  judgment ;  it  was  hdi, 
that  the  defendant  was  not  entitled  to 
his  exemption.  VaXlay  Nat.  Bank  v.  Shvr 
maker,  10  Lane.  62. 
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lia  Where  real  estate  was  sold  under 
the  second  of  three  judgments,  of  which 
the  first  and  third  contained  waivers  of  the 
exemption,  and  the  proceeds  of  the  sale 
amounted  to  a  little  more  than  enough 
to  pay  the  first  and  second  liens ;  it  was 
held,  that  the  defendant  could  not  claim 
his  exemption,  although  the  third  lien 
creditor  had  given  a  verbal  promise  not 
to  claim  the  benefit  of  the  waiver  and 
had  subsequently  filed  a  formal  written 
disclaimer  thereof.  Better  v.  Heffner,  11 
Lane.  113. 

119.  In  the  distribution  of  the  proceeds 
of  a  sheriff's  sale  of  real  estate,  where  the 
defendant  has  waived  the  benefit  of  the 
exemption  law  in  three  judgments,  he 
cannot  claim  it  as  against  a  judgment 
in  whose  favor  there  is  no  waiver. 
Weaver  v.  Steacy,  4  York  206. 

(b)  When  the  exemption  is  allowed. 

120.  A  debtor's  exemption  is  entitled 
to  priority  over  the  costs  of  execution. 
Sain  V.  Rhoads,  7  C.  C.  668 ;  McCloskey 
V.  Moulder,  8  Ibid.  166. 

121.  A  debtor  may  claim  his  exemp- 
tion out  of  the  proceeds  of  his  real  estate, 
though  the  plaintiff  has  permitted  the 
entire  personalty  to  be  unlevied  upon. 
McNair  v.  Beisher,  8  C.  C.  494. 

122.  Though  a  debtor  converts  his 
securities  and  leaves  home  with  a  large 
amount  of  money,  he  is  entitled  to  his 
exemption  if  he  leave  behind  him  suffi- 
cient to  meet  the  demands  of  the  writ 
and  the  exemption  claimed.    Ibid. 

123.  A  defendant  being  allowed  one 
hundred  dollars  exemption  against  an 
attachment  execution  is  entitled  to  but 
two  hundred  dollars  exemption  as  against 
a  concurrent  writ  of  fieri  facias.  Battle  v. 
GUbbmis,  4  Del.  193. 

124.  The  right  of  exemption  is  not 
prejudiced  by  a  waiver  of  inquisition. 
Hartman  v.  Holstein,  2  Northam.  49. 

125.  Upon  an  execution  for  costs  in 
the  orphans'  court,  the  defendant  is 
entitled  to  his  exemption.  Taylor's 
Estate,  48  L.  I.  26;  contra,  Danner  v. 
Fritz,  2  Northam.  67. 


126.  If  a  justice's  record  snows  a  judg- 
ment for  more  than  four  weeks'  board, 
the  plaintiff,  by  taking  execution  for  but 
four  weeks'  board,  cannot,  under  the  act 
of  4  April  1889  (Brightly's  Piirdon  834), 
deprive  the  defendant  of  his  right  of 
exemption.  Tredennick  v.  Jones,  7  C.  C. 
648. 

127.  The  act  of  4  April  1889  (Brightly's 
Purdon  834),  preventing  exemption  on 
judgments  for  board,  does  not  apply  to 
judgments  obtained  before  its  passage. 
The  act  is  not  retrospective.  Broion  v. 
Beiser,  8  C.  C.  416. 

12a  Where  real  estate  is  sold  in  par- 
tition, one  of  the  joint  owners  may  make 
his  claim  for  exemption  against  a  judg- 
ment before  the  auditor  appointed  to 
distribute  the  proceeds  of  the  sale. 
Krauter's  Estate,  160  P.  S.  47 ;  reversing 
8.  c.  3  Northam.  67. 

129.  Although  a  debtor  cannot  claim 
the  benefit  of  the  exemption  law  against 
a  purchase  money  obligation,  which  is 
being  enforced  against  the  land  for  which 
it  was  given,  it  seems  that  he  can  do  so 
where  the  obligation  is  being  enforced 
against  other  lands  belonging  to  him  or 
against  his  personalty.  Gibbons  v.  Oaff- 
ney,  154  P.  S.  48. 

130.  Where  a  bill  in  equity  to  restrain 
a  trespass  is  dismissed  with  costs,  the 
plaintiff  may  claim  the  benefit  of  the 
exemption  against  an  execution  issued 
against  him  to  recover  the  amount  of  the 
master's  fee.  Bradley  v.  West  Chester 
Street  By.  Co.,  160  P.  S.  72. 

131.  The  right  of  a  defendant  to  the 
benefit  of  the  exemption  law  cannot  be 
defeated  by  the  justice's  record  calling 
the  action  trover  when,  in  point  of  fact,  it 
is  predicated  upon  a  contract.  McCormick 
V.  Alexander,  3  Dist.  Rep.  149. 

132.  A  debtor  who  has  claimed  his 
exemption  and  had  personal  property  set 
apart  for  him,  may  again  claim  his  exempt 
tion  against  the  same  judgment  out  of  the 
proceeds  of  the  sale  of  real  estate  sold 
under  a  partition  proceeding;  and  this, 
without  showing  that  the  property  first 
set  apart  has  been  consumed  or  destroyed. 
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Krauter'a  Estate,  160  P.  S.  47 ;  reversing 
8.  c.  3  Northam.  57. 

133.  Where  property  first  set  apart 
under  a  debtor's  exemption  has  been  con- 
sumed and  its  place  ta^en  by  other  prop- 
erty subsequently  acquired,  the  debtor  is 
entitled  to  have  such  other  property  set 
apart  as  against  another  execution,  even 
on  the  same  judgment.  Filbert  v.  Bow- 
man, 1  Dist.  Bep.  355. 

(e)   When  not  allowed. 

134.  A  claim  for  exemption  cannot  be 
made  against  a  borough's  lien  for  paving. 
Hartman  v.  Holatein,  2  Northam.  49. 

135.  The  defendant  is  not  entitled  to 
the  exemption  as  against  an  execution  is- 
sued upon  a  judgment  on  a  replevin  bond. 
Pierce  v.  Levns,  9  C.  C.  260;  s.  c.  27  W. 
K  C.  400. 

136.  A  defendant  in  ejectment  cannot 
claim  an  exemption  as  against  an  execu- 
tion for  the  costs.  Banner  v.  Fritz,  2 
Northam.  67 ;  contra,  Taylor's  Estate,  48 
L.  I.  26. 

137.  Upon  distribution,  a  lien  for  pav- 
ing being  sandwiched  between  a  confessed 
judgment  and  the  judgment  under  which 
the  sale  was  made;  held,  that  the  lien 
being  free  from  exemption,  it  could  not 
be  claimed  as  to  the  other  judgments. 
Hmifman  v.  Holstein,  2  Northam.  49.  - 

13a  A  judgment  entered  against  a 
vendor  after  he  has  signed  articles  to  sell, 
and  before  the  execution  of  the  deed,  is  a 
lien  upon  the  land,  and  the  vendor  is  not 
entitled  to  his  exemption  against  it.  Qod- 
shalk  V.  Bailey,  4  Montg.  211. 

139.  A  partner  cannot  claim  the  benefit 
of  the  exemption  law  out  of  firm  property. 
Hubbard  v.  Evarts,  12  C.  C.  132. 

140.  Where  a  debtor  sold  certain  real 
estate  to  his  daughter,  and  a  creditor,  who 
alleged  that  the  conveyance  was  in  fraud 
of  creditors,  had  his  debtor's  interest  in 
the  property  sold  by  the  sheriff  and  the 
purchase  money  paid  into  court;  it  was 
Jield,  that  the  debtor  was  not  entitled  to 
any  portion  of  the  fund  imder  the  exemp- 
tion laws.     Moore  v.  Baker,  5  Del.  74. 

141.  A  defendant  in  an    attachment 


execution  who  has  claimed  his  three  hun- 
dred dollar  exemption,  but  afterwards 
assigned  it  for  the  benefit  of  creditors, 
cannot  reclaim  it  on  the  ground  that  his 
assignment  was  illegal;  such  an  assip- 
ment  will  be  considered  as  an  abandon- 
ment of  his  claim  even  though  the  assignees 
withdraw  their  claim  to  it  GhnxPs  Estate, 
8  Lane.  346. 

142.  Where  judgment  was  obtained  be- 
fore a  justice  for  rent  due  under  a  lease 
waiving  the  exemption,  and  a  transcript 
of  the  judgment  was  entered  in  the  com- 
mon pleas  and  execution  issued  thereon; 
it  was  held,  that  the  defendant  would  not 
be  allowed  to  claim  the  exemption.  Be»- 
gler  v.  Salziger,  10  Lane.  323. 

143.  Where  the  defendant  in  an  execu- 
tion alleges  that  the  property  sold  is  that 
of  his  wife,  he  is  not  entitled  to  claim  the 
benefit  of  the  exemption  law  out  of  the 
proceeds  of  the  sale.  Inners  v.  Hartman, 
2  York  36. 

(<i)  Of  the  cUim. 

144.  A  claim  for  the  benefit  of  the 
exemption  law  need  not  be  in  writing. 
Hart  V.  HaH,  167  P.  S.  13. 

145.  A  verbal  notice  to  the' sheriff  of  a 
claim  of  exemption  out  of  real  estate  is 
insufficient  The  plaintiff  is  entitled  to 
notice  through  the  record.  McCloskey  v. 
MovMer,  8  C.  C.  166. 

146.  If  the  defendant  be  absent  tem- 
porarily, the  wife  may  make  his  chum 
for  him ;  but  not  if  he  has  permanently 
abandoned  his  wife.  McNair  v.  Seisher, 
8  C.  C.  494. 

147.  Where  the  execution  was  issued 
on  May  23,  and  a  verbal  demand  for  the 
exemption  on  June  9  was  followed  by 
a  written  demand  on  June  19,  it  was  held 
to  be  in  time,  no  d^y  of  sale  having  been 
fixed,  no  advertisement  posted  and  no 
other  expense  incurred.  Williamson  v. 
Krximbhaar,  132  P.  S.  466;  s.  c.  25 
W.  N.  C.  416. 

14a  A  claim  for  the  exemption  is  too 
late  where  the  fund  has  been  paid  into  - 
court  by  the  sheriff  and  an  auditor  ap- 
pointed and  the  audit  nearly  concluded 
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before  the  claim  is  made.     Oibbona  v. 
Oaffiiey,  164  P.  S.  48. 

149.  Where  a  defendant's  real  estate 
is  about  to  be  sold  under  an  execution,  he 
is  not  barred  by  a  delay  of  ten  days  in 
making  his  claim  of  exemption,  where  the 
sale  has  not  been  thereby  delayed  nor 
any  costs  incurred,  which  might  have  been 
avoided  by  an  earlier  presentation  of  the 
claim.  Snyder  v.  Schmick,  166  P.  S. 
429. 

150.  A  claim  for  the  exemption  is  suf- 
ficient if  made  within  a  reasonable  time 
after  the  defendant  has  been  notified  of 
the  writ,  provided  it  does  not  delay  the 
sale  of  the  goods  or  the  land  levied  on. 
Hart  V.  Hart,  167  P.  S.  13. 

151.  A  claim  of  exemption  against  real 
estate  must  be  made  before  inquisition, 
and  an  appraisement  requested.  McCloa- 
key  V.  Moulder,  8  C.  C.  156. 

192.  A  claim  for  the  exemption  is  too 
late  after  the  property  has  been  levied 
upon  and  duly  advertised  for  sale.  .ETufr- 
bard  V.  Evarts,  12  C.  C.  132. 

153.  A  debtor  is  entitled  to  his  ex- 
emption even  after  advertisement  of  sale, 
where  there  was  another  execution  out, 
upon  which  there  was  a  waiver,  but  under 
which  no  levy  had  been  made.  Burke  v. 
Wolfe,  4  Del.  286. 

194.  A  claim  of  the  exemption  was 
held  to  be  in  time,  though  not  made  until 
the  sheriff  called  to  put  up  the  sale  bills. 
Oerhab  v.  Elatik,  5  Montg.  126. 

195.  A  sheriff's  sale  of  real  estate  will 
be  set  aside  on  terms,  where  the  sheriff 
failed  to  have  the  debtor's  exemption 
appraised  until  after  the  condemnation 
and  issuance  of  the  venditioni  exponas. 
Canard  v.  Edwards,  7  C.  C.  334. 

156.  WTiere  a  debtor  denies  his  owner- 
ship of  the  goods  seized  in  execution,  but 
subsequently  claims  them  under  the  ex- 
emption laws,  the  proper  practice  is  for 
the  plaintiff  to  indemnify  the  sheriff,  sell 
the  goods  and  submit  the  facts  in  dispute 
to  a  jury  in  a  suit  upon  the  bond.  Fisher 
T.  Hummel,  12  G.  C.  234. 


(«)  In  attachment  execution. 

157.  Where  a  defendant  in  attachment 
execution  appears  at  the  hearing  before  a 
justice  and  claims  the  benefit  of  the  ex- 
emption law,  and  the  justice  disallows 
the  claim  and  enters  judgment  against 
the  garnishee,  from  which  judgment  the 
defendant  takes  no  appeal,  he  cannot 
afterwards  question  the  validity  of  the 
judgment  by  a  rule  to  show  cause  why 
the  money  paid  into  court  by  the  garnishee 
should  not  be  withdrawn  by  the  defendant. 
Boland  v.  Spitz,  163  P.  S.  590. 

isa  Where  an  attachment  execution 
was  not  served  upon  the  defendant,  and 
he  had  no  knowledge  of  the  proceedings ; 
it  was  field,  that  he  was  not  deprived  of 
his  exemption  by  his  failure  to  file  his 
claim  until  eight  months  after  the  writ 
had  issued.    Behler's  Estate,  12  G.  G.  393. 

159.  The  defendant  must  claim  his 
exemption  upon  an  attachment  execution 
during  the  term  to  which  the  writ  is 
returnable ;  an  oral  claim  to  the  garnishee 
without  notice  to  the  ofiicer  serving  the 
writ,  or  in  court  at  the  proper  term,  is  not 
sufficient.  Uhrich  v.  GocMey,  2  Dist, 
Eep.  360. 

160.  If  the  defendant  in  an  attachment 
execution  before  a  justice,  on  the  day  of 
the  hearing  claims  the  exemption,  it^  is 
the  duty  of  the  justice  to  allow  it ;  ^her- 
wise  the  proceedings  will  be  reversed. 
Stem  V.  McHale,  5  Kulp  387. 

161.  On  a  judgment  for  manual  labor, 
under  the  act  of  4  March  1887  (Brightly's 
Purdon  834),  salary  due  the  defendant  for 
clerical  services  is  not  entitled  to  exemp- 
tion on  attachment  execution.  Wilson  v. 
Hasley,  7  Lane.  98. 

162.  Where  a  will  directed  the  ex- 
ecutors to  invest  a  balance  and  pay  the 
interest  semiannually  for  life  to  the 
testator's  son,  and  after  his  death  to 
divide  the  principal  among  all  the  tes- 
tator's children ;  it  was  held,  that  such 
interest  was  liable  to  attachment  by 
creditors  of  the  son,  and  that  the  son 
could  not  claim  the  three  hundred  dollar 
exemption  out  of  each  payment  of  less 
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than  three  himdred  dollars  as  it  accrued. 
Bremer  v.  Mohn,  169  P.  S.  91 ;  aflfirming 
8.  0. 12  Lane.  98. 

163.  Where  a  judgment  for  board  has 
been  regularly  obtained  under  the  act  8 
May  1876  (Brightly's  Purdon  2077)  and 
wages  have  been  regularly  attached  under 
such  judgment,  the  defendant  is  not  en- 
titled to  claim  his  exemption  under  the 
act  4  April  1889  (Brightly's  Purdon  834). 
Weisman  v.  Weiaman,  133  P.  S.  89; 
McCarty  v.  Dougherty,  16  C.  C.  86 ;  s.  c. 
1  Mag.  &  Con.  39 ;  DiUon  v.  Treverton, 
16  C.  C.  89. 

164.  Where  an  attachment  is  issued 
against  wages  with  a  summons  in  a  suit 
for  board,  the  exemption  may  be  claimed 
against  such  attachment,  but  the  act  4 
April  1889  (Brightly's  Purdon  834)  takes 
away  the  right  of  exemption  when  judg- 
ment has  first  been  obtained,  and  an  at- 
tachment execution  is  then  issued  on  the 
judgment.  Thomas  v.  Olaagow,  13  C.  C. 
167. 

165.  The  act  23  May  1887  (Brightly's 
Purdon  834),  prohibiting  a  citizen  of  this 
state  from  assigning  a  claim  against  a 
resident  for  the  purpose  of  having  the 
SEune  collected  by  attachment  in  the 
courts  of  another  state,  with  the  intent 
to  deprive  the  debtor  of  his  right  of  ex- 
emption, and  imposing  a  penalty  there- 
for, is  not  unconstitutional.  Sweeny  v. 
Hunter,  146  P.  S.  363. 

Co)  Of  the  appraisement. 

166.  In  appointing  appraisers  the 
sheriff  should  select  competent  and  dis- 
interested persons  not  of  the  blood  of 
the  defendant.  First  Nat.  Bank  of  Stras- 
burg  V.  Keene,  11  C.  C.  47. 

167.  An  inquisition  will  be  set  aside 
where  the  sheriff  refuses  to  appraise  and 
allow  the  defendant  his  exemption;  the 
sheriff  cannot  inquire  as  to  the  defend- 
ant's right  to  claim  the  benefit  of  the  ex- 
emption law.  Inners  v.  Hartman,  2  York 
170. 

(h)  Effect  of  allowance. 

16a  The  sheriff  is  not  responsible  to 
the  plaintiff  for  allowing  the  defendant's 


exemption,  unless  a  waiver,  or  some  other 
specific  act  of  the  defendant,  is  called  to 
his  notice  which  clearly  and  without 
doubt  deprived  him  of  his  right.  Wil- 
liamson V.  Krumhhaar,  132  P.  S.  455 ;  s.  c. 
25  W.  N.  C.  415. 

169.  Land  being  set  aside  to  the  debtor 
in  bankruptcy  proceedings,  under  the 
exemption  laws  a  subsequent  transfer 
by  him  in  trust  for  his  children  is  not 
fraudulent  aa  to  creditors;  and  this, 
though  his  discharge  was  subsequently 
refused.     Boyd  v.  Martin,  3  Del.  601. 

170.  If  the  defendant  claim  the  benefit 
of  the  exemption  law  and  the  real  estate 
levied  on  is  found  to  be  of  less  value  than 
three  hundred  dollars,  the  execution  will 
be  stayed.    Constable  v.  Norris,  6  Kulp  16. 

171.  Where  the  whole  property  of  the 
defendant  in  an  execution  is  a  life  estate 
which  has  been  appraised  at  less  than 
three  hundred  dollars  and  set  apart  to 
him,  the  court  will  not,  subsequently, 
grant  a  writ  to  sequester  the  rents, 
issues  and  profits  of  the  same  property. 
Sener  v.  Scherff,  10  C.  C.  529. 

ym.  Interpleader. 
(a)  Rule  for  an  interpleader. 

172.  If  objection  be  made  and  the  goods 
are  in  the  exclusive  possession  of  the  de- 
fendant, the  claimant  may  be  required 
to  file  a  specific  affidavit  of  his  claim 
before  an  issue  will  be  awarded.  Burk 
V.  WaUace,  4  Del.  5 ;  s.  c.  5  Kulp  227. 

173.  In  a  proper  case  the  court  will 
make  absolute  a  rule  on  the  claimants 
to  submit  to  cross-examination  on  the 
question  of  their  ownership.  Kibbe  v. 
McKitaey,  47  L.  L  4. 

174.  A  sheriff  not  having  applied  for  a 
rule  to  interplead  but  proceeding  to  sell, 
cannot,  on  being  sued  in  trespass  by  the 
claimant,  claim  the  benefit  of  the  inter 
pleader  act.  Lewis  v.  Protheroe,  17  Atlan. 
200. 

175.  So  long  as  a  claim  to  the  property 
remains  undetermined,  the  sheriff  has  a 
right  to  an  interpleader.  Hall  v.  Vander- 
pod,  156  P.  S.  152. 
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176.  Where  a  claim  is  made  to  the 
sheriff  that  goods  levied  upon  have  been 
transferred  to  the  claimant  prior  to  the 
levy  for  a  debt  still  unpaid,  but  the  claim- 
ant agrees  to  release  the  sheriff  from  all 
responsibility  for  the  sale,  a  rule  for  an 
interpleader  will  be  discharged,  and  the 
sheriff  will  be  ordered  to  sell  the  right, 
title  and  interest  of  the  defendant  in  the 
goods.  Victor  v.  Exedgior  Hosiery  Co., 
10  C.  C.  325. 

177.  Where  the  sheriff  levied  upon 
goods  as  the  property  of  a  defendant 
and  a  third  party  claimed  to  be  a 
mortgagee  of  the  goods  and  entitled  to 
possession,  a  rule  for  the  sheriff's  inter- 
pleader was  discharged.  Manning  v. 
Boothe,  14  C.  C.  95. 

178.  Upon  a  rule  for  an  interpleader, 
where  it  appeared  that  the  defendants  in 
the  execution  and  their  father  had  agreed 
that  the  execution  should  proceed  upon 
default  of  payment  of  a  fixed  sum,  with- 
out let  or  hindrance,  and  had  waived  all 
right  to  the  proceeds,  and  afterwards  one 
of  the  defendants,  the  father,  and  the 
wife  of  another  defendant,  made  a  claim 
to  the  property,  but  failed  to  set  out  how 
they  derived  title  to  it ;  it  was  held,  that 
the  rule  for  an  interpleader  would  be  dis- 
charged. Haiberstadt  v.  Progressive  Print- 
ing Co.,  2  Dist  Rep.  264. 

179.  Where  a  person  erects  a  culm 
separator  plant,  consisting  of  buildings 
and  machinery,  under  a  contract  to  clean 
and  prepare  the  merchantable  coal  in  a 
culm  bank  for  market,  and  there  is  an 
express  agreement  that  he  may  remove 
them  at  any  time  within  six  months  after 
the  termination  of  the  ^reement,  such 
machinery  and  other  appliances  are  per- 
sonal chattels  and  may  be  the  subject  of  a 
sheriffs  interpleader.  Advance  Coai  Co. 
V.  MUler,  7  Kulp  541. 

(b)   Of  the  appraisement. 

180.  In  Lancaster  county,  where  an 
issue  has  been  granted,  the  sheriff  must 
file,  within  ten  days  thereafter,  an  inven- 
tory of  the  goods  claimed  without  being 
notified  to  do  so,  and  without  consulting 


the  parties,  and  the  claimant  must  file 
his  declaration  and  give  bond  within 
twenty  days  after  issue  granted,  or  the 
claim  will  be  deemed  to  have  been  aban- 
doned and  the  sheriff  will  be  ordered  to 
sell  the  goods.  Cordey  v.  Gartner,  8 
Lane.  201. 

■181.  Where  the  rules  of  court  pro- 
vided that  after  the  issue  had  been 
formed,  the  sheriff  should  cause  an 
appraisement  to  be  made  by  two  dis- 
interested persons,  the  court  refused  to 
sustain  exceptions  to  the  appraisement 
supported  by  the  evidence  of  but  one 
witness,  there  being  no  allegation  of  fraud 
or  misconduct  Warfel  v.  Bear,  10  Lane. 
401. 

182.  A  sheriffs  appraisement  will  not 
be  set  aside  where  the  petition  does  not 
allege  any  fraud  or  misconduct  on  the 
part  of  the  sheriff  or  appraisers.  Stauffer 
V.  Souder,  11  Lane.  323. 

(e)  Sffect  of  an  Interpleader. 

183.  After  a  sheriff's  interpleader  has 
been  awarded  and  bond  given,  the  sheriff 
cannot,  until  the  issue  is  disposed  of,  sell 
the  goods  under  a  subsequent  execution, 
subject  to  the  first.  Ware  v.  Deacon,  7 
C.  C.  368. 

184.  A  sheriff's  interpleader,  will  not 
be  vacated  on  the  motion  of  claimants, 
though  the  execution  debt  has  since  been 
made  on  other  process,  if  there  be  un- 
satisfied wages  claims  filed  in  the  first 
execution;  the  wages  claimant-s  have  a 
right  to  continue  the  issue.  RUey  v. 
Kolling,  7  C.  C.  193. 

185.  A  plaintiff  in  an  interpleader,  who 
has  given  bond  for  the  forthcoming  of  the 
property,  acquires  a  right  of  possession 
to  the  property,  which  includes  a  right  of 
removal  until  the  issue  be  determined 
against  him.  HUdebrand  v.  Smith,  8 
Lane.  179. 

186.  Where  a  sheriff's  interpleader  is 
awarded  and  a  bond  is  filed  by  the  claim- 
ant, the  latter  is  entitled  to  the  posses- 
sion, but  such  possession  is  subject  to  the 
lien  of  the  execution,  and  where  the  levy  is 
subsequently  abandoned,  all  proceedings 
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founded  thereon  fall  with  it,  and  the 
claimant,  if  he  desires  to  obtain  possession, 
must  bring  replevin;  in  such  an  action 
he  cannot  recover  until  he  has  given 
proof  of  his  title,  and  the  fact  that  he 
gave  bond  in  the  interpleader  proceedings 
is  not  of  itself  sufficient  to  entitle  him  to 
recover.  Passavant  v.  Gummey,  32  W. 
N.  C.  217. 

1S7.  Where  the  claimant  of  a  horse 
failed  to  secure  bail  on  the  interpleader 
and  the  horse  was  sold  by  order  of  the 
court,  and  it  was  subsequently  found  by 
the  jury  to  have  been  the  property  of  the 
claimant;  it  was  held,  that  the  sheriff 
could  not  retain  out  of  the  proceeds  of 
the  sale  the  costs  of  the  keeping  and  sale 
of  the  horse  and  of  the  interpleader  issue ; 
in  such  a  case,  if  the  sheriff  wished  to 
save  himself,  he  shoiild  have  demanded 
indemnity,  to  which  he  was  entitled  from 
the  plaintiff.  Comm'th  v.  Sides,  12  Lane. 
145. 

(d)   Interpleader  bonds. 

18a  The  claimant  may  file  her  own 
bond  though  she  be  a  married  woman. 
Cherry  v.  Nolan,  47  L.  I.  70. 

189.  If  the  claimant  be  the  defendant's 
wife  she  must  state  in  her  af&davit  the 
manner  in  which  she  acquired  title,  be- 
fore she  will  be  allowed  to  file  her  own 
bond.  Butachmann  v.  Schlosa,  25  W.  N.  C. 
358. 

190.  The  wife  of  the  defendant  will  be 
permitted  to  file  her  own  bond  upon  filing 
an  affidavit  that  the  chattels  are  her  sole 
property  and  that  the  defendant  has  no 
interest  direct  or  indirect  in  them,  and 
that  she  did  not  derive  title  by,  from, 
through  or  under  him  ;  it  is  not  necessary 
that  she  set  out  affirmatively  her  manner 
of  acquiring  title.  Grabau  v.  Hirshfield, 
12  C.  C.  208 ;  contra,  Soudera  v.  Stauffer, 
11  Lane.  323. 

191.  Where  the  claimant  is  a  married 
woman,  she  will  not  be  permitted  to  file 
her  own  bond  in  the  absence  of  a  state- 
ment in  her  affidavit  as  to  the  manner  in 
which  she  acquired  title  to  the  goods. 
Garriton  v.  Settle,  12  C.  C.  666. 

192.  A  married  woman  will  be  per- 


mitted to  file  her  own  bond  upon  affidavit 
that  she  is  the  sole  and  absolute  owner  of 
the  property  levied  on,  and  that  she  has 
not  derived  her  title  from  or  through  the 
defendant.  Aikinaon  v.  McNavghton,  27 
W.  N.  C.  438. 

193.  A  defeated  claimtmt  in  a  sheriffs 
interpleader  who,  pending  an  appeal,  is 
sued  on  his  bond  and  pays  the  creditor's 
claim,  taking  an  assignment  of  the  latter's 
judgment,  cannot,  on  reversal  of  the  judg- 
ment in  the  interpleader,  recover  back  the 
money  so  paid.  Ditman  v.  Battle,  134 
P.  S.  480. 

194.  A  claimant  will  not  be  ordered  to 
submit  to  cross-examination  before  the 
time  allowed  for  filing  his  bond.  Stokes 
V.  McKinney,  34  W.  N.  C.  128. 

195.  Upon  a  rule  to  allow  the  claimant 
to  file  his  own  bond,  the  court  will  allow 
the  claimant  to  be  cross-examined  and 
will  also  permit  counter  affidavits  to  be 
filed.    Clymer  v.  Shaw,  11  C.  C.  362. 

(e)  BTldence. 

196.  On  an  issue  to  determine  the  own- 
ership of  personal  property  claimed  by  a 
married  woman,  both  the  husband  and 
wife  are  competent  to  testify  in  support 
of  the  wife's  title.  Evans  t.  Evans,  156 
P.  8.  572. 

197.  In  interpleader  proceedings  where 
the  goods  were  claimed  by  the  defendant's 
wife,  she  is  a  competent  witness  to  sup- 
port her  title  where  the  husband  disclaims 
ownership;  it  is  otherwise,  however, 
where  the  husband  claims  the  property 
and  is  on  the  side  of  the  execution  cred- 
itor.   Norbeck  v.  Davis,  157  P.  S.  399. 

198.  Where  the  plaintiff  in  an  execu- 
tion dies  after  a  levy  is  made,  and  his 
administrator  is  substituted  on  the  record 
as  defendant  in  an  interpleader,  the  plain- 
tiff in  the  interpleader  claiming  title  by 
purchase  from  the  defendant  in  the  exe- 
cution is  an  incompetent  witness,  but  the 
defendant  in  the  execution  is  a  competent 
witness  as  to  the  sale,  as  he  is  not  a  person 
whose  interest  is  adverse  to  the  right  of 
the  deceased.  Smith  t.  Bishel,  164  P.  S. 
181. 
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199.  Upon  the  trial  of  an  interpleader, 
where  it  was  alleged  that  the  defendant 
in  the  execution  transferred  the  property 
to  the  claimant  in  fraud  of  his  other  cred- 
itors ;  it  was  field,  that  the  defendant  could 
not  be  called  by  the  plaintiff  in  the  exe- 
cution for  cross-examination,  as  a  person 
whose  interest  was  adverse  to  the  party 
calling  him,  his  interest  being  in  equipoise. 
KraU  T.  Doutrich,  3  Dist.  Rep.  12. 

200.  Upon  the  trial  of  a  sheriff's  inter- 
pleader, where  the  goods  were  found  in 
the  possession  of  a  decedent  at  the  time 
of  his  death ;  it  was  field,  that  the  claim- 
ant was  not  a  competent  witness  to  prove 
title  thereto  in  himself.  Hauae  v.  Slayer, 
3  Dist.  Rep.  320. 

201.  The  title  of  the  claimant  cannot 
be  defeated  by  the  declarations  of  his 
assignor,  the  defendant  in  the  execution. 

WiMal  V.  Qaraed,  126  P.  S.  368. 

202.  Upon  the  trial  of  a  sheriff's  inter- 
pleader, where  the  claimant  is  the  wife  of 
the  defendant  in  the  execution,  the  lat- 
ter's  declarations  adverse  to  his  wife's 
claim  are  not  admissible  in  evidence. 
Martin  v.  RuU,  127  P.  S.  380. 

203.  If  upon  the  trial  of  a  sheriff's 
interpleader  the  pluntiff  in  the  execution 
calls  the  execution  debtor  as  a  witness  to 
prove  collusion,  and.  the  latter  denies  it, 
he  cannot  contradict  him.  Unangat  v. 
Goodyear,  141  P.  S.  127;  affirming  s.  c. 
2  Northam.  90.  See  Tiseh  v.  Utz,  142 
P.  S.  186. 

204.  Upon  the  trial  of  a  sheriff's  inter- 
pleader, declarations  as  to  ownership  made 
by  a  deceased  person,  through  whom  the 
defendants  claim,  are  inadmissible  to 
affect  the  right  of  a  claimant.  Udderzook 
v.  Harris,  140  P.  S.  236. 

205.  In  a  feigned  issue  where  the 
plaintiff  claims  title  by  a  sheriff's  sale 
under  judgment  iu  his  own  favor,  fraud 
cannot  be  established  by  a  bill  of  sale  un- 
accompanied by  possession  given  by  the 
debtor  as  security  for  the  judgment,  prior 
to  the  sheriff's  sale.  Tisch  v.  Utz,  142 
P.  S.  186. 

206.  The  plaintiff  must  prove  title  to 
the  goods;  it  is  not  sufficient  to  show 


mere  possession.  Roomingdale  v.  Victor, 
147  P.  S.  371 ;  afllnning  s.  o.  10  C.  C. 
177. 

207.  Upon  the  trial  of  a  sherifTs  inter- 
pleader, where  a  transfer  of  the  property 
is  alleged  to  have  been  fraudulent,  such 
an  inference  is  not  sustained  by  the 
mere  proof  of  inadequacy  in  price,  but 
that  fact  may  be  considered  by  the  jury 
in  connection  with  the  other  facts  in  the 
case.     Goddard  v.  Weil,  166  P.  S.  419. 

20a  Upon  the  trial  of  a  sheriff's  inter- 
pleader the  claimant  may  attack  the  bona 
Jides  of  the  judgment  upon  which  the 
execution  was  issued,  and  show  that  the 
same  was  fraudulent,  where  the  claimant's 
title  is  foimded  upon  transactions  between 
him  and  the  defendant  in  the  execution. 
Hartley  v.  Weideman,  3  Dist.  Rep.  336. 

209.  Upon  the  trial  of  a  sheriff's  inter- 
pleader  as  to  the  ownership  of  growing 
crops  and  com  in  crib,  the  claimant  may 
show  by  parol  that  the  lease  which  was 
signed  by  the  defendant  in  his  own  name 
was  really  signed  by  him  as  the  claim- 
ant's agent,  and  that  the  defendant  had 
no  interest  in  the  property.  Galbraith  v. 
Bridges,  168  P.  S.  326. 

(9)  Trial  of  the  issue. 

210.  An  issue  under  the  sheriff's  inter- 
pleader act  of  10  April  1848  (Brightly's 
Purdon  840)  is  not  subject  to  the  com- 
pulsory arbitration  law  of  16  Jime  1836 
(Brightly's  Purdon  125).  Van  Auken  v. 
BvMon,  1  Mona.  399. 

211.  Upon  the  trial  of  a  sheriff's  inter- 
pleader, where  the  claimant  had  purchased 
the  farm  of  the  execution  defendant  at 
sheriff's  sale  and  taken  possession,  and 
afterwards  bought  from  the  latter  the 
property  on  the  farm,  subsequently  leasing 

,  both  the  farm  and  the  personalty  to  the 
wife  of  the  execution  defendant,  who  was 
his  sister,  and  had  employed  the  execu- 
tion defendant  as  his  hired  man,  it  was  for 
the  jury  to  say  whether  the  sale  of  per- 
sonalty was  in  good  faith,  and  whether 
the  change  of  possession  was  all  that 
coidd  reasonably  be  expected.  Renninger 
V.  Spatz,  128  P.  S.  624. 
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212.  If  the  purchaser  at  sherifPs  sale 
leaves  the  goods  in  the  hands  of  the 
execution  defendant,  it  is  not  a  fraud  in 
law  or  in  fact  as  against  other  creditors 
of  the  defendant.  BoMand  v.  Rodke,  127 
P.  S.  139. 

213.  Upon  a  bill  of  sale  in  New  Jersey 
of  personal  property  without  delivery  of 
possession,  and  a  subsequent  lease  to  the 
vendor,  the  property  on  its  removal  to 
Pennsylvania  cannot  be  seised  in  execu- 
tion by  the  latter's  creditors.  Cornish  v. 
Orubb,  2  Northam.  240. 

214.  In  a  feigned  issue  to  test  the 
ownership  of  personal  property  levied  on, 
the  court  may  refuse  to  charge  that  if  the 
jury  find  that  when  the  alleged  transfer 
of  "business"  took  place  there  was  no 
actual  change  of  possession,  the  verdict 
should  be  for  the  defendants.  Widdall 
V.  Garsed,  125  P.  S.  358. 

215.  Where  the  wife  of  the  defendant 
claims  the  goods  in  a  sheriffs  inter- 
pleader, and  baises  her  right  under  the 
act  of  4  May  1855  (Brightly's  Pvirdon 
903)  by  reason  of  her  husband's  profligacy, 
the  question  of  whether  the  husband  had 
neglected  or  refused  to  provide  for  her, 
is  for  the  jury.  Bemhart  v.  Mitchell,  7 
Atlan.  283. 

216.  Upon  the  trial  of  a  sherifPs  inter- 
pleader the  issue  must  correspond  with 
the  claim  and  the  plaintiff  can  only  sus- 
tain the  issue  by  proving  the  claim  as 
made;  where  the  plaintiff  claimed  the 
goods  by  affidavit  and  the  evidence  showed 
that  he  held  the  goods  as  agent  for 
another,  it  was  held,  that  the  verdict 
must  be  for  the  defendant,  and  the  court 
refused  an  amendment  substituting  the 
name  of  the  principal  as  plaintiff.  Camp- 
bell V.  Waaserman,  9  C.  C.  381. 

217.  Upon  the  sale  of  a  refrigerator,  it 
was  field,  that  an  agreement  between  the 
seller  and  purchaser,  that  the  refrigerator 
should  not  become  part  of  the  realty  but 
remain  the  personal  property  of  the  sel- 
ler, could  not  affect  the  title  of  a  mortga- 
gee without  notice.  Upon  the  trial  of 
an  interpleader  between  the  mortgagee, 
who  purchased  at  sheriff's  sale,  and  the 


seller,  who  subsequently  purchased  under 
his  judgment ;  it  was  held,  that  the  mort- 
gagee was  not  estopped  from  claiming  the 
refrigerator  as  realty  because,  by  rule  of 
court,  he  was  compelled  in  his  declaratioa 
to  describe  it  as  goods  and  chattels. 
Frank  Malting  Co.  v.  Tork  Manvfacturiny 
Co.,  12  Lane.  213. 

218.  Where  a  manufacturer  of  machin- 
ery contracted  to  erect  at  a  brewery 
certain  refrigerating  machinery  on  foun- 
dations to  be  built  by  the  owner  of  the 
brewery,  and  the  latter  promised  to  pay 
a  certain  sum  in  stipulated  instalments 
with  an  express  condition  that  the  title, 
ownership  and  possession  should  not  pass 
until  all  of  said  payments  had  been  made, 
and  it  was  further  provided  that  when 
the  last  instalment  had  been  paid,  the 
manufacturer  should  give  a  bill  of  sale, 
and  the  manufacturer  reserved  the  right 
to  remove  and  sell  the  machinery  on 
default  and  to  collect  the  balance  doe, 
less  the  proceeds  of  such  sale;  it  was 
held,  that  the  transaction  was  a  condi- 
tional sale  and  not  a  bailment,  and  that 
the  machinery,  while  in  the  possession  of 
the  owner,  could  not  be  claimed  by  the 
manufacturer  in  a  sheriff's  interpleader 
as  against  an  execution  creditor  of  the 
owner  of  the  brewery.  Ott  v.  Stceatman, 
166  P.  S.  217;  affirming  s.  c.  16  C.  C. 
97. 

219.  Where  a  bailor  under  an  instal- 
ment contract,  after  an  instalment  had 
become  due,  entered  judgment  under  the 
warrant  of  attorney  in  tiie  agreement  and 
subsequently  entered  and  took  possession 
of  the  goods,  and  about  one  hour  after  the 
goods  were  taken  judgment  was  entered 
against  the  bailee  by  the  defendant,  and 
a  writ  of  Jieri  facias  was  issued  thereon 
and  under  said  writ,  the  bailor  claimed 
the  goods ;  it  was  field,  upon  the  trial  of 
a  sheriff's  interpleader,  that  the  defendant 
had  no  lien  upon  the  goods.  Durr  v. 
RejAogle,  167  P.  S.  347. 

220.  Upon  the  trial  of  a  sheriff's  inte^ 
pleader,  where  it  appeared  that  the  goods 
had  been  consigned  to  certain  bankers, 
that  the  claimants  paid  the  price  of  the 
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^oods  to  the  bankers  and  directed  them 
to  be  delivered  to  the  defendant  in  the 
«xecution,  who  gave  the  claimants  a 
Teceipt  acknowledging  the  goods  to  be 
the  claimants'  property,  and  agreeing  to 
sell  the  same  and  pay  over  the  proceeds 
to  the  claimants,  and  the  defendant  in 
the  execution  was  to  have  a  share  of  the 
profits ;  it  was  field,  that  the  transaction 
was  a  bailment  and  not  a  sale,  and  that 
the  goods  were  not  subject  to  be  taken  in 
«xecution  as  the  property  of  the  bailee. 
Mmjo  V.  French,  163  P.  S.  107.  See 
Bnmm  v.  BUlington,  163  P.  S.  76. 

221.  Where  some  of  the  goods  of  an 
insolvent  debtor  were  sold  at  sherifPs 
Bale  and  bought  in  by  certain  creditors, 
who  formed  a  company  to  resell  them, 
and  the  president  of  the  new  company 
agreed  that  other  goods  of  the  debtor 
pledged  to  another  creditor  should  be 
stored  in  the  new  company's  store,  and 
should  not  be  levied  on ;  it  was  held,  in  a 
sheriff's  interpleader,  that  another  creditor 
corporation,  of  which  the  president  of  the 
new  company  was  also  president,  could 
not  levy  upon  such  goods  so  as  to  defeat 
the  rights  of  a  creditor  to  whom  they 
were  pledged.  Tradesmen's  National 
Bank  y.  Indiana  Bieyde  Co.,  166  P.  S. 
564. 

222.  Where  upon  the  trial  of  a  sheriff's 
interpleader,  the  goods  were  claimed  by 
the  wife  of  the  execution  defendant  under 
a  trust  deed  from  the  purchasers,  at  a 
sheriffs  sale  under  judgments  against  the 
husband,  one  of  which  was  in  favor  of 
the  wife ;  it  was  field,  that  the  trust  being 
to  pay  the  grantor's  claims  and  apply  the 
balance  in  support  of  her  family,  it  was 
necessary  to  show,  in  order  to  defeat  the 
claimant,  either  that  the  grantors  did 
not  acquire  a  good  title  tmder  the  sale  or 
that  the  assignment  to  the  claimant  was 
fraudulent  and  intended  by  the  grantors 
to  hinder  and  delay  the  then  existing 
■creditors  of  the  claimant's  husband. 
Evans  v.  KUgore,  147  P.  S.  19. 

223.  Upon  the  trial  of  an  interpleader, 
where  it  appeared  that  the  household 
.goods    had    been   in  possession  of    the 


claimant,  a  married  woman,  for  over 
thirty  years,  and  that  she  received  them 
from  her  first  husband ;  it  was  hdd,  that 
the  fact  that  the  second  husband  replaced 
various  articles  which  were  worn  out  by 
use,  did  not  change  the  wife's  title.  Nor- 
beck  V.  Damis,  167  P.  S.  399. 

224.  Where  the  claimant  claims  as  ven- 
dee from  the  defendant  in  the  execution, 
it  is  error  to  make  the  validity  of  the 
transaction  as  between  the  vendor  and 
vendee  a  test  of  its  validity  as  against 
the  execution  creditor.  Janney  v.  Howard, 
150  P.  S.  339. 

225.  Where)  an  execution  was  levied 
in  1887  on  the  stock  of  a  fur  and  hat 
store,  and  upon  an  interpleader  at  the 
instance  of  the  wife  a  verdict  was  ren- 
dered on  6  April  1891  in  favor  of  the 
plaintiff  in  the  execution,  and  it  appeared 
that,  pending  the  interpleader,  the  busi- 
ness was  carried  on  by  the  defendant  in 
the  execution  \mtil  April  1890,  when  the 
goods  then  in  the  store  were  levied  on 
under  other  executions ;  it  was  hdd,  that 
the  presumption  was  that  the  goods  levied 
on  under  the  second  levy  were  essentially 
different  goods  and  not  bound  by  the  first 
levy,  and  the  proceeds  of  the  sale  were 
awarded  to  the  junior  executions.  Chiyer 
V.  Graham,  39  P.  L.  J.  186. 

226.  Where  the  claimant  in  a  sheriff's 
interpleader  showed  that  he  purchased 
the  property  at  a  sheriff's  sale  as  the 
property  of  one  W.  and  that  he  let  it  re- 
main with  W.  as  a  loan  with  the  under- 
standing that  he  could  remove  it  at  any 
time,  and  that  W.  might  become  the 
owner  on  payment  of  what  the  proi)erty 
cost ;  it  was  fidd,  that  the  testimony  was 
for  the  jury,  and  it  was  error  to  charge  as 
a  matter  of  law  that  the  arrangement  con- 
stituted a  conditional  sale  and  to  direct  a 
verdict  for  the  defendant.  Stoddart  v. 
Price,  143  P.  S.  537. 

227.  Where  the  evidence  is  that  the  pro- 
perty was  delivered  to  the  defendant  in 
the  execution,  to  be  used  in  the  construc- 
tion of  a  building,  and  the  plaintiff  claims 
that  the  property  was  sold  to  him  and  not 
to  the  defendant  in  the  execution,  the  case 
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must  be  submitted  to  the  jury.    Reiser  v. 
Esterly,  160  P.  S.  100. 

22a  Upon  the  trial  of  a  sheriff's  inter- 
pleader, where  it  appears  that  the  claim- 
ants and  the  defendants  in  the  execution, 
who  were  two  firms,  had  negotiated  for 
the  combination  of  the  firms,  and  that 
during  said  negotiations  the  claimants' 
goods  were  moved  to  the  premises  of  the 
other  firm,  but  the  agreement  was  never 
consiunmated  and  the  goods  were  never 
mingled  with  those  of  the  defendant ;  it 
was  held,  that  the  case  was  properly 
submitted  to  the  jury.  Heere  v.  Penn 
National  Bank,  160  P.  S.  314. 

229.  Upon  the  trial  of  a  sheriff's  inter- 
pleader, where  the  testimony  showed  a 
symbolic  delivery  of  the  stock  of  goods 
and  the  assumption  by  the  vendee  of  im- 
mediate and  exclusive  control,  followed 
by  a  change  of  all  indications  of  the 
former  ownership ;  it  was  held,  that  the 
question  of  delivery  was  for  the  jury. 
Goddard  v.  Weil,  165  P.  S.  419. 

230.  Upon  the  trial  of  a  sheriff's  inter- 
pleader, a  conflict  of  testimony  as  to  the 
ownership  of  the  property  must  be  sub- 
mitted to  the  jury.  Houghton  v.  Moyer, 
7  Kulp  68. 

231.  In  a  sherifTs  interpleader  for 
horses,  wagons  and  harness,  claimed 
under  a  bill  of  sale  from  the  defendant 
in  the  execution,  where  it  appeared  that 
the  vendor  declared  in  the  presence  of 
witnesses  that  he  delivered  possession  to 
the  vendee  and  delivered  the  key  of  the 
stable  and  went  away  and  stayed  away, 
and  the  vendee  went  into  possession,  but 
employed  the  vendor's  drivers,  that  the 
lease  for  the  stable  continued  in  the  ven- 
dor's name,  but  the  vendee  paid  the  rent, 
and  the  vendor's  name  remained  on  the 
stable  and  wagons;  it  was  held,  that  it 
was  not  error  to  refuse  to  give  binding 
instructions  that  there  had  not  been  a 
sufficient  change  of  possession.  Janney 
V.  Howard,  150  P.  S.  339. 

232.  Upon  the  trial  of  a  sheriff's  inter- 
pleader, it  was  h£ld,  that  the  question  of 
change  of  possession  was  for  the  jury, 
taking  into  consideration  the  character 


of  the  property,  the  position  of  tiie  pat- 
ties, the  place  where  the  property  was 
kept  before  the  sale,  the  absence  of  the 
vendor  from  the  county  for  a  considerable 
period  after  the  sale,  and  the  use  made 
of  the  property  by  the  other  members  of 
the  family  of  the  vendee.  MdndeviUe  v. 
Dodge,  7  Kulp  13. 

233.  Where  an  artesian  well  borer  was 
transferred  to  the  plaintiff  by  a  judgment 
debtor,  and  it  appeared  that  the  plaintiff 
paid  no  money  for  it,  and  that  after  the 
sale  there  was  a  joint  operation  of  the 
machine  by  the  vendor  and  vendee;  it 
was  held,  in  a  sherifTs  interpleader  be- 
tween the  vendee  and  a  purchaser  at 
sheriff's  sale  under  a  judgment  against 
the  vendor,  that  the  evidence  tended  to 
show  a  fraudulent  transfer  of  ownership. 
Oantz  V.  McCradcen,  4  York  184. 

234.  If  the  claimant  prove  title  to  him- 
self in  all  the  goods  and  a  lease  to  the 
defendant  in  the  execution,  he  is  entitled 
to  a  verdict  for  all ;  and  this,  though  he 
had  agreed  with  a  third  person  to  pay 
him  a  portion  of  the  rent.  Shive  v.  Finn, 
134  P.  S.  158.  See  CampbeU  v.  CTeven- 
stine,  149  P.  S.  48. 

235.  Upon  the  trial  of  a  sheriff's  inters 
pleader,  where  the  evidence  showed  that 
the  goods  were  derived  from  three  sources, 
and  the  verdict  was  so  worded  as  to  give 
the  plaintiff  the  goods  derived  from  two 
sources,  but  did  not  cover  those  derived 
from  the  third  source,  the  court  dis- 
charged a  rule  for  a  new  trial  on  condi- 
tion that  the  plaintiff  relinquish  on  the 
docket  all  claim  to  the  articles  not  cov- 
ered by  the  verdict.  Lehman  v.  JBiZde- 
hrand,  10  Lane.  249. 

{K)  Costs. 

236.  If  the  verdict  be  for  the  claimant 
the  costs  will  be  put  upon  the  plaintiff 
in  the  execution  \inless  he  had  probable 
cause  to  make  the  levy,  which  amounted 
to  more  than  a  mere  suspicion.  Bennin- 
man  v.  Hood,  5  Kulp  251. 

237.  Upon  a  sheriff's  interpleader,  if 
the  goods  are  found  in  the  possession  of 
the  defendant  and  the  execution  creditor 
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releases  them  as  soon  as  the  true  title  is 
disclosed,  the  claimant  should  not  recover 
costs.     Cleaver  v.  Blaker,  5  Montg.  179. 

23&  Where  the  verdict  in  a  sherifPs 
interpleader  was  for  the  plaintiff  for 
some  of  the  articles  and  for  the  defend- 
ant for  the  balance,  the  costs  were 
divided.     Grover  v.  Wolf,  5  Kulp  250. 

239.  Where  horses  levied  on  are  claimed 
by  a  third  party,  the  sheriff  may  reim- 
burse himself  out  of  the  proceeds  of 
other  property  for  their  keep  \mtil  an 
issue  was  granted.  Such  expenses  are 
not  "  costs  "  required  to  be  paid  in  Lan- 
caster county  before  issue  granted,  neither 
are  the  costs  of  a  first  appraisement  set 
aside  by  agreement  Landis  v.  Bear,  8 
Lane.  41. 

240.  Where  the  plaintiff  is  only  par- 
tially successful,  the  costs  are  in  the  dis- 
cretion of  the  court;  but  where  he  has 
been  entirely  successful  and  has  been 
guilty  of  no  bad  faith,  the  costs  will  not 
be  imposed  upon  him.  Shellenberger  v. 
Fleisher,  11  C.  C.  36. 

241.  Where  personal  property  is  claimed 
by  a  wife  and  a  verdict  is  rendered  in 
her  favor,  the  record  costs  and  the  costs 
of  her  own  witnesses  will  be  put  upon 
her.    Mitchdl  v.  Johes,  11  C.  C.  160. 

242.  The  plaintiff,  if  successful,  is  en- 
titled to  his  costs;  and  this,  although 
the  defendant  had  good  reason  to  believe 
that  the  goods  belonged  to  the  defendant 
in  the  execution.  Auerha/ih  v.  Sartorious, 
14  C.  C.  629. 

243.  The  costs  of  an  interpleader  are 
in  the  discretion  of  the  court ;  they  may 
be  ordered  to  be  divided  equally  between 
the  plaintiff  and  defendant.  Campbell  v. 
Clevenatine,  3  Dist.  Rep.  166. 

244.  Where  the  execution  creditor  has 
not  acted  oppressively,  but  with  reason- 
able cause,  and  he  fails  upon  the  inter- 
pleader, the  costs  will  not  all  be  put  upon 
him,  but  each  party  will  be  ordered  to 
pay  his  own  witness  fees.  Eberly  v.  Avit- 
man,  12  Lano.  276. 


IX.  Inqtiisition  and  extent. 

(a)   Of  the  inquisition. 

249.  Where  the  plaintiff,  on  notice  to 
the  sheriff,  attends  the  inquisition  and 
examines  witnesses  and  then  withdraws 
the  writ,  the  defendant  is  liable  for  the 
costs  to  the  time  of  meeting,  and  the  plain- 
tiff to  all  subsequent  costs  of  the  proceed- 
ing.    Van  Starch's  Estate,  6  Kulp  389. 

246.  A  levy  on  real  estate  and  inquisi- 
tion under  tijieri  facias,  issued  more  than 
five  years  after  judgment  without  revi- 
val, will  be  set  aside.  The  act  of  19  May 
1887  (Brightly's  Purdon  828),  allowing 
JUri  facias  within  twenty  years,  is  con- 
fined to  personal  property.  Pierce  v. 
Wander,  25  W.  N.  C.  466. 

247.  Where  a  life  interest  in  real 
estate  is  levied  on,  and  the  defendant 
fails  to  give  written  notice  to  the  plain- 
tiff, the  failure  of  the  inquest  to  make 
an  appraisement  of  the  yearly  value  is 
no  ground  for  setting  aside  a  subsequent 
sale.     Conard  v.  Edwards,  7  C.  C.  342. 

24a  A  waiver  of  inquisition  in  a  judg- 
ment will  bind  the  defendant  so  long  as 
he  is  the  owner  of  the  land  bound  by 
the  lien  of  the  judgment,  but  it  will  not 
bind  his  vendee.  Rohrer  v.  Rohrer,  14 
C.  C.  332. 

249.  An  inquisition  will  be  set  aside 
where  the  sheriff  refuses  to  appraise  and 
allow  the  defendant  his  exemption;  the 
sheriff  cannot  inquire  as  to  the  defend- 
ant's right  to  claim  the  benefit  of  the 
exemption  law.  Innert  v.  Hartman,  2 
York  170. 

(&)   Extent. 

290.  If,  upon  a  judgment  against  hus- 
band and  wife  for  necessaries,  the  sepa- 
rate property  of  the  wife  be  extended, 
notice  permitting  the  defendants  to 
retain  should  be  served  upon  the  wife 
as  well  as  the  husband.  Cole  v.  Kotb,  5 
Kulp  413. 

291.  Interest  on  money  paid  into  court, 
on  the  extension  of  real  estate,  ceases 
from  the  time  of  payment.  Van  Starch's 
EstaU,  6  Kulp  389. 
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Z.  Mandamus  exectition. 

252.  A  justice  has  no  jurisdiction  of  an 
action  against  a  county  to  enforce  the 
payment  of  costs  in  a  criminal  prosecu- 
tion for  which  the  county  is  claimed  to 
be  liable ;  the  proper  remedy  is  by  man- 
damus. Walton  T.  Lereh,  2  Kortham. 
388. 

253.  An  irregular  judgment  entered  on 
the  same  day  the  verdict  was  rendered, 
will  not  support  a  mandamus  execution. 
Moravian  Seminary  v.  Bethlehem,  153 
P.  S.  583 ;  reversing  s.  c.  3  Northam.  361. 

2M.  A  portion  of  a  judgment  against  a 
municipality  being  assigned  of  record  to  a 
third  person,  the  defendant  paid  the  whole 
judgment  to  the  plaintiff,  and  the  court 
refused  to  allow  a  mandamus  for  the 
portion  assigned.  A  municipality  is  not 
bound  to  recognize  an  assignment  of  part 
of  its  obligation.  Sckuck  v.  Pittsburgh,  11 
Atlan.  651. 

255.  A  mandamus  execution  directing 
the  payment  of  a  judgment  against  a 
school  district,  cannot  be  issued  after  the 
lapse  of  five  years  from  the  entry  of  the 
judgment,  unless  the  judgment  be  duly 
revived  by  scire  facias.  &DonrM>ll  v. 
Cass  Toumship  School  District,  133  P.  S. 
162;  8.  c.  26W.  K.  C.  186. 

256.  A  mandamus  will  not  issue  from 
the  court  of  common  pleas  to  enforce  an 
order  from  the  quarter  sessions  to  open 
a  public  road;  the  quarter  sessions  has 
ample  power  to  enforce  its  own  order. 
Comm'th  v.  Holland,  163  P.  S.  233. 

257.  A  petition  for  a  mandamus  to 
compel  county  commissioners  to  pay  road 
damages  is  an  execution  process,  and  is 
not  affected  by  the  statute  of  limitations. 
Boyer's  PetUion,  16  C.  C.  631. 

2S&  In  proceedings  to  open  a  borough 
street,  where  the  report  does  not  precisely 
ascertain  whether  or  not  there  be  damages 
and  benefits,  and  the  amount  of  the  same 
and  the  names  of  the  property  owners  so 
damaged  or  benefited,  it  is  an  imperfect 
performance  of  the  office  of  viewer  and  a 
mandamus  execution  will  not  issue  upon 
such  a  report  unless  specific  amounts  are 


assessed  against  or  in  behalf  of  certain 
persons.  Pringle  Street,  167  P.  S.  646; 
s.  0.  36  W.  N.  C.  314;  reversing  8.  c.  7 
Kulp346;6Del.  14. 

259.  Where  the  officer  to  whom  a  writ 
of  mandamus  execution  is  directed  goes 
out  of  office  without  paying  the  judgment, 
an  alias  writ  should  issue  directed  to  his 
successor.  Bonner  v.  Foster  Township,  10 
C.  C.  447. 

260.  Where  a  policeman  has  obtained 
judgment  against  a  city  for  his  services, 
the  city  cannot  object  to  a  mandamus 
execution  on  the  ground  that  the  contract 
of  employment  was  invalid;  so,  where 
the  city  has  sufficient  funds  in  its  treasury 
applicable  to  the  payment  of  the  debt,  it 
cannot  object  that  when  the  appropriation 
was  made,  the  existing  force  of  policemen 
was  seventeen,  that  plaintiff  and  four 
others  were  subsequently  employed,  and 
that  if  plaintiff's  claim  were  paid,  the 
fund  would  be  insufficient  to  pay  the 
original  seventeen  during  the  whole  year. 
Comm'th  V.  Hinkson,  161  P.  S.  266;  afSim- 
ing  8.  c.  6  Del.  417. 

261.  The  money  of  a  township  received 
for  liquor  licenses  must  be  applied  to 
keeping  the  roads  in  good  repair.  It  is 
not  subject  to  mandamus  execution  upon 
a  judgment  for  damages.  DaUey  v. 
WHkes-Barre,  6  Kulp  43. 

262.  One  having  a  judgment  against  a 
township  is  entitled  to  collect  debt  and 
interest  to  the  date  of  actual  payment; 
but  where  the  judgment  has  been  in- 
cluded in  a  schedule  of  debts  marshalled 
against  the  township,  on  the  basis  of 
which  a  special  tax  has  been  ordered  to 
pay  all  debts  and  interest  to  the  date  of 
the  decree,  the  courts  will  not  by  manda- 
mus order  the  township  treasurer  to  pay 
interest  which  may  accrue  after  the  de- 
cree imposing  the  special  tax.  In  re 
Plains  Township,  7  Kulp  234. 

263.  Mandamus  is  the  proper  remedy 
to  enforce  a  claim  upon  the  public  treas- 
ury for  sheep  killed  by  dogs.  Blindage 
V.  Blakely  School  District,  1  Lack.  Jur.  222. 

264.  Where  the  directors  and  treasurer 
of  a  school  district  are  commanded  to  pay 


3678 


Digitized  by 


Google 


7167 


EXECUTION,  XI. 


7158 


a  judgment  out  of  the  first  unappropriated 
money  of  the  district,  they  must  use  dili- 
gence to  get  the  money  and  pay  the  debt ; 
unnecessary  delay  and  obstructive  opera- 
tion would  be  a  contempt  of  court,  for 
which  they  might  be  either  removed  or 
imprisoned  for  contempt  Burgess  v. 
Northmoreland  Toum^p  School  District, 
2  Lack.  Jur.  106. 

265.  A  final  judgment  against  a  city  is 
a  suf&cient  voucher  on  the  city  treasurer 
to  pay ;  and  this,  although  the  money  in 
the  treasury  has  been  appropriated  for 
other  ptirposes.  Lancaster  County  v. 
Lancaster  City,  12  Lane.  201.  See  s.  a 
170  P.  S.  108. 

ZI.  Sheriffs'  sales. 
(a)  Of  the  writ 

266.  Pending  a  rule  for  a  new  trial, 
after  a  verdict  in  favor  of  the  plaintiff, 
upon  an  issue  awarded  after  opening  a 
judgment,  a  venditioni  exponas  should  not 
issue.  The  case  is  not  then  determined. 
Windsm-  v.  TUUMson,  136  P.  S.  208. 

(fi)  Notice  of  sale. 

267.  By  the  act  27  March  1824  (Bright- 
ly's  Purdon  848),  still  in  force,  a  sheriff's 
sale  on  a  levari  facias  must  be  advertised 
once  a  week  for  three  full  weeks.  Oood 
V.  Mavle,  8  G.  G.  624.  This  act  does  not 
apply  to  Philadelphia. 

26a  The  act  1706,  sec.  4  (Brightly's 
Purdon  660  n),  requiring  that  upon  sales 
of  mortgaged  premises  under  writs  of 
levari  facias,  ten  days'  notice  shall  be 
given  by  the  sheriff  to  the  defendant  and 
by  posting,  is  still  in  force,  and  must  be 
complied  with  or  the  sale  will  be  set  aside. 
Gibbons  v.  Williams,  10  G.  C.  299. 

269.  The  sheriff  must  advertise  his 
sales  of  real  estate  aa  directed  by  the  act 
16  June  1836  (Brightly's  "Gordon  848), 
unless  otherwise  directed,  as  provided  by 
the  act  18  April  1861  (Brightly'sTturdon 
848  n).    Arnold  v.  Joslin,  5  Kulp  317. 

270.  Where  the  sheriff  neglects  to  no- 
tify the  defendant  of  the  sale  of  his  prop- 
erty as  required  by  the  act  16  June  1836, 
sec.  62  (Brightly's  Purdon  847),  the  sale 


will  be  set  aside;  and  this,  though  a 
handbill  was  posted  at  the  hotel  where 
he  last  resided  and  he  was  seen  about  the 
court-house  immediately  preceding  the 
sale.  Fitzsimmons  v.  Fitzsiinmons,  2  York 
121.     See  Mayer  v.  Spangler,  2  York  164. 

271.  Under  the  act  16  June  1836,  sec. 
63  (Brightly's  Purdon  848),  which  requires 
that  a  sheriff's  sale  shall  be  advertised 
once  a  week  during  three  successive 
weeks;  it  was  held,  that  an  advertise- 
ment in  each  of  three  successive  weeks  is 
sufficient;  and  this,  although  the  adver- 
tisements were  not  all  on  the  same  day  of 
the  week,  and  there  was  not  twenty-one 
full  days  between  the  first  advertisement 
and  the  day  of  the  sale.  HoUister  v. 
Vanderlin,  166  P.  S.  248. 

272.  Under  the  act  16  June  1836,  sec. 
63  (Brightly's  Purdon  848),  the  adver- 
tisement of  a  sale  of  real  estate  must 
occupy  between  the  date  of  the  first  ad- 
vertisement and  the  date  of  the  sale  three 
full  weeks  or  twenty-one  days ;  an  adver- 
tisement published  on  the  9th  day  of  a 
month  for  a  sale  on  the  30th  is  one  day 
too  short  Athens  National  Bank  v.  Frost, 
3  Dist  Bep.  601. 

273.  A  sheriff's  sale  of  real  estate  was 
set  aside  where  the  defendant  had  no 
actual  notice  of  the  sale,  and  a  misleading 
statement  was  made  at  the  time  of  the 
sale  and  the  property  was  bought  by  the 
plaintiff  for  an  inadequate  price.  Moore 
V.  Dodd,  2  Lack.  Jur.  246. 

274.  "Where  a  deceased  wife's  real  estate 
was  sold  for  the  payment  of  her  debts 
and  the  balance  of  the  purchase  money 
was  charged  on  the  land  during  the 
husband's  life,  the  interest  to  be  paid 
to  him  as  curtesy;  it  was  held,  that  his 
interest  might  be  sold  under  execution 
without  an  order  from  the  court  for  the 
issuing  of  the  writ  or  ten  days'  notice 
of  the  application  therefor,  or  ten  days' 
notice  of  the  sale.  DUler  v.  Orof,  11 
Lane.  73. 

275.  A  sheriff's  advertisement  suffi- 
ciently describes  lands  by  reference  to 
their  warrant  numbers.  Morse  v.  Freck, 
7  G.  G.  466. 
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276.  Where  a  defendant's  interest  in 
chattels,  in  the  hands  of  third  parties,  is 
levied  on,  the  sheriffs  advertisement 
must  give  their  location,  or  the  sale  will 
be  set  aside.  Trevathan  v.  Ithaca  Organ 
Co.,  7  C.  C.  346. 

277.  The  sherifTs  notice  of  sale  must 
state  where  the  lands  lie.  Handbills  in 
newspaper  type  are  not  sufficient.  Jane  v. 
Storm,  7  Lane.  332 ;  s.  c.  2  Lack.  Jur.  103. 

See  Execution,  XI.  (e). 

(c)  Conduct  of  the  sale. 

278.  It  seems  that  the  crier  of  the 
court  may  demand  the  right  to  cry  the 
sheriff's  sales  and  receive  the  fee  allowed 
by  law  for  that  service.  In  re  Court 
Officers,  3  Dist.  Rep.  196. 

279.  It  is  not  the  duty  of  the  sheriff 
or  the  plaintiff  to  state  at  the  sale  the 
amount  of  the  debt  or  whether  the  prop- 
erty is  clear  of  encumbrances.  Serr  v. 
Draucher,  7  Lane.  383. 

280.  Where  personal  property  is  sold 
under  an  execution,  it  should  be  sold  in 
parcels ;  where  the  sheriff  sold  property 
worth  fifteen  hundred  dollars  in  a  lump 
under  an  execution  for  twenty-six  dollars, 
and  there  was  evidence  of  an  agreement 
between  the  purchaser  and  the  defendant 
that  the  defendant  was  to  be  given  an 
opportunity  to  redeem  his  property;  it 
was  held,  that,  in  an  action  of  replevin  by 
the  purchaser  against  the  defendant  for 
certain  of  the  goods,  it  was  for  the  jury 
to  say  whether  the  sale  was  fraudulent, 
and  if  so,  the  plaintiff  took  no  title  by 
the  sale.  Grim  v.  Beinbold,  148  P.  S. 
446.    See  s.  c.  12  C.  C.  223. 

281.  Where  one  mortgage  covers  four 
pieces  of  land  and  another  covers  only 
three  of  them,  the  latter  mortgagee  may, 
at  sheriff's  sale  on  the  former,  com- 
pel the  sheriff  to  first  sell  the  piece  on 
which  the  selling  mortgage  has  the  sole 
lien;  equity  will  compel  a  creditor  who 
has  a  lien  on  two  funds,  as  against  a 
creditor  who  has  a  lien  on  one  only, 
to  resort  to  the  fund  on  which  he  has 
the  sole  lien.  Lehman  v.  Tammany,  7 
Kulp  235. 


282.  Where  a  mortgagor  is  dead,  his 
administratrix  cannot,  at  a  sheriff's  sale 
under  the  mortgage,  compel  the  sale  of 
the  mansion  house  last ;  the  act  29  March 
1832,  sec.  33  (Brightly's  Purdon  598),  does 
not  apply  to  such  a  case.  Lehman  v. 
Tammany,  7  Kulp  235. 

283.  A  sheriff's  sale  of  personal  prop- 
erty will  be  set  aside  where  it  appears 
that  inadequate  opportunity  was  allowed 
for  an  inspection  of  the  goods,  and  that 
the  sheriff  sold  the  goods  in  large  lots. 
Wolfv.  Hano,  11 C.  C.  204. 

(<()  Retttni  of  sale. 
(1)  Effect  of  the  retain. 

28t.  If  the  sherifTs  return  shows  that 
the  money  was  paid  to  him  in  satisfac- 
tion of  the  judgment,  it  is  conclusive  of 
that  effect,  and  the  defendant  has  no 
standing  to  ask  that  the  money  be  paid 
into  court  upon  an  allegation  that  he 
paid  the  money  for  a  different  purpose. 
Skiver  v.  Wdansky,  5  Kulp  368. 

285.  Upon  the  distribution  of  a  fund 
in  court,  the  proceeds  of  a  sherifPs  sale, 
it  may  be  shown  that  the  date  of  the  levy 
was  added  to  the  sheriff's  return  to  the 
execution  after  the  return  thereof;  this 
is  not  a  contradiction  of  the  return,  but 
simply  a  showing  as  to  what  the  return 
originally  was.  Henderson  v.  Henderson, 
133  P.  S.  399;  s.  c.  25  W.  N.  C.  667; 
reversing  s.  o.  4  Del.  54. 

286.  The  sheriff  has  control  over  his 
return  so  long  as  the  writ  is  in  his  hands 
and  until  he  finally  files  it ;  but  delay  in 
filing  it  after  lis  mota  takes  away  the 
presumption  in  his  favor  to  which  ordi- 
narily the  return  is  entitled.  Dixon  v. 
WhUe  Sewing  Machine  Co.,  128  P.  S.  397. 

287.  Leave  to  a  sheriff  to  amend  a  false 
return  to  an  execution  is  within  the  dis- 
cretion of  the  court,  and  will  not  be 
granted  where  such  amendment  would 
work  injustice  to  other  parties.  PAtS»j)pe 
V.  Anstett,  1  Northam.  78. 

288.  Under  the  act  21  April  1846 
(Brightly's  Purdon  867)  the  sheriff  has 
no  standing  as  a  petitioner  unless  he  has 
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sn  interest  ia  having  the  execution 
amended,  and  an  amendment  will  only 
be  allowed  when  equity  and  justice 
lequire  it.  Lawenstein  v.  KreU,  162  P.  S. 
267. 

(I)  Of  the  speeUl   ratmn  npon  a  sale  to  a  Uen 
ciBditor. 

289.  Upon  a  special  return  under  the 
act  of  20  April  1846  (Brightly's  Purdon 
852),  if  it  appear  that  the  sherifCs  ven- 
dee is  not  entitled  to  the  proceeds,  and 
the  purchaser  fails  to  pay  the  purchase 
money,  the  sale  will  be  set  aside  and 
an  alias  fieri  facias  will  issue  for  a  resale. 
Fry  V.  Specht,  1  Atlan.  441 ;  s.  o.  3  Cent. 
610. 

290.  If  a  lien  creditor  be  the  pur- 
chaser, the  sheriff  should  make  the 
special  return  provided  by  the  act ;  if  he 
takes  the  purchaser's  receipt,  he  does  so 
at  his  own  risk,  and  if  afterwards  obliged 
to  pay  liens  not  disclosed  by  the  searches, 
he  cannot  recover  them  from  the  pur- 
chaser. Mark  v.  Oamer,  138  P.  S.  1 ;  s.  c. 
27  W.  N.  C.  61 ;  38  P.  L.  J.  144.  See 
Kmmbhaar  v.  Tewdall,  153  P.  S.  476. 

291.  Where  a  special  return  is  made 
under  the  act  20  April  1846  (Brightly's 
Pardon  852),  that  the  purchaser  is  a  lien 
creditor,  the  persons  interested  question- 
ing or  disputing  may  either  have  an 
auditor  appointed  or  an  issue ;  they  are 
not  entitled  to  both ;  an  issue  will  not 
he  granted  after  two  years  of  controversy 
before  an  auditor  and  an  adverse  report. 
Sfcond  NatuyruU  Bank  v.  Pennsylvania 
Anthracite  Coal  Co.,  140  P.  8.  628. 

291  Upon  exceptions  to  a  special  re- 
turn under  the  act  20  April  1846  (Bright- 
ly's Purdon  862),  where  the  exceptions 
are  ascertained  by  the  auditor  to  be  un- 
founded, but  it  appears  that  special 
cinmmstances  existed  affording  probable 
cause  for  excepting  to  the  return,  the 
costs  of  audit  should  not  be  imposed  on 
fl>e  exceptant,  but  they  are  properly  paid 
out  of  the  fund.  Sanaenba^er  v.  Schick- 
endatOz,  141  P.  S.  418. 

298.  Under  the  act  20  April  1846 
(Brightly's  Purdon  862),  where  the  exe- 


cution creditor  purchases  the  property 
and  franchises  of  a  corporation  in  pro- 
ceedings under  a  mortgage,  a  subsequent 
judgment  creditor  has  no  standing  to  ex- 
cept to  a  special  return.  MeUon  v.  She- 
nango  Natural  Gas  Co.,  167  P.  S.  627. 

294.  In  a  suit  by  a  lien  creditor  against 
the  sheriff  to  recover  the  cash  proceeds 
of  land  sold  at  sheriff's  sale  to  another 
lien  creditor,  the  plaintiff  is  entitled  to 
offer  in  evidence  the  sheriff's  return  show- 
ing a  misapplication;  and  this,  without 
offering  the  record  of  the  reading  of  the 
return  and  an  acknowledgment  of  the 
deed.  Comm'th  v.  Robinson,  7  Kulp 
260. 

295.  Where  land  is  bought  by  a  lien 
creditor  at  sherifTs  sale  for  a  price  greater 
than  the  amount  of  his  lien,  the  sheriff 
has  a  right  to  make  distribution  of  the 
cash  proceeds  of  the  sale,  but  in  so  doing 
he  takes  the  risk  of  misapplication;  the 
fact  that  his  return  is  read  in  open  court 
and  the  deed  acknowledged  without  ob- 
jection will  not  protect  him.  Comm'th 
V.  Robinson,  7  Kulp  263.  See  Barker  v. 
Robinson,  7  Kulp  467. 

(e)  Setting  aside  the  sale. 
(1)  Power  to  let  aalde  a  sale. 

296.  After  a  sheriff's  deed  has  been 
acknowledged  and  delivered  and  the  pur- 
chaser has  taken  possession  of  the  prem- 
ises, the  court  has  no  power,  upon  a  rule 
to  show  cause,  to  set  aside  the  sale, 
Keating  v.  Keating,  6  Kulp  178. 

(2)  Wbo  may  move  to  aet  aalde  a  sale. 

297.  A  defendant  who  has  been  heard 
on  his  objections  to  a  sheriff's  sale  cannot, 
on  the  principle  of  res  adjudicata,  be 
heard  on  the  same  reasons,  on  a  motion 
to  set  it  aside.  Morse  v.  Freck,  7  C.  C. 
466. 

296.  A  sale  of  real  estate  will  not  be 
set  aside  at  the  instance  of  an  unsecured 
creditor,  though  he  would  give  more  than 
the  price  bid,  on  a  chance  of  a  profit. 
Schwartz  v.  Weinsheimer,  2  Northern.  210. 

299.  Where  a  debtor  has  an  estate  for 
life  and  assigns  it  for  creditors,  the  court 
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will  not  appoint  a  sequestrator  upon  the 
petition  of  a  lien  creditor  and  will  not 
upon  the  petition  of  such  lien  creditor 
set  aside  the  sheriffs  sale  of  such  life 
estate  under  another  judgment,  especially 
where  the  petitioner  is  a  volunteer  and 
purchased  his  judgment  eighteen  months 
after  the  assignment  and  almost  two 
months  after  the  issuing  of  the  writ  of 
venditioni  exponas  and  with  full  knowl- 
edge of  both  of  those  facts.  Landia  v. 
Lewis,  3  Dist.  Bep.  24L 

300.  A  sheriffs  sale  of  personal  prop- 
erty will  not  be  set  aside  for  irregularities, 
at  the  instance  of  creditors  who  had  no 
lien  on  the  goods.  Hirtih  v.  Hirsh,  11 
Lane.  270. 

(8)  Of  th«  petitiMi. 

301.  A  petition  to  set  aside  a  sheriffs 
sale  is  not  too  late  though  made  after  the 
payment  of  the  purchase  money  and  the 
delivery  of  the  deed.  Carl  v.  Strine,  1 
York  141 ;  af&rmed  in  Peelings  Appeal,  2 
York  76. 

30S.  It  is  not  error  to  permit  a  pro- 
thonotary  to  affix  his  signature  to  the 
jurat  to  an  answer  to  a  petition  to  set 
aside  a  sheriffs  sale,  as  of  the  date  it  was 
actually  sworn  to.  Cake  v.  Cake,  156 
P.  S.  47. 

(4)  When  «  Mle  wUl  b«  a«t  aald*. 

303.  A  sheriff's  sale  made  by  collusion 
to  defraud  creditors  was  set  aside  in 
order  to  subject  the  land  sold  to  the  pay- 
ment of  a  judgment  subsequently  obtained 
by  a  bona  fide  creditor.  Millspaugh'a 
Appeal,  1  Atlan.  277. 

30ft.  A  sheriffs  sale  of  real  estate  will 
be  set  aside  on  terms  where  the  sheriff 
failed  to  have  the  debtor's  exemption 
appraised  until  after  the  condemnation 
and  issuance  of  the  venditioni  exponas. 
Conard  v.  Edwards,  7  C.  C.  344. 

305.  Where  the  sheriff  neglects  to  no- 
tify the  defendant  of  the  sale  of  his  prop- 
erty as  required  by  the  act  16  June  1836, 
sec.  62  (Brightly's  Purdon  847),  the  sale 
will  be  set  aside;  and  this,  though  a 
handbill  was  posted  at  the  hotel  where 


he  last  resided  and  he  was  seen  about  the 
court-house  immediately  preceding  the 
sale.  Fitzsimmons  v.  Fitzsimmons,  2  York 
121.  See  Mayer  v.  Spangler,  2  York  164. 
See  Execution,  IX. 

(5)  Wadewfiptlaa. 

306.  Where  the  sheriffs  bills  described 
a  property  as  "buildings,  improvements 
and  lot,  southwest  comer  61st  and  Lom- 
bard streets,  forty  feet  front  on  Lombard 
street,  eighty  feet  deep,"  and  the  lot  was 
forty  feet  front  on  6l8t  street  and  eighty 
feet  on  Lombard  street  and  the  buildings 
were  a  store  and  dwelling,  a  warehouse 
and  a  stable,  the  sale  was  set  aside.  Hoe- 
flich  V.  Hoefiick,  12  C.  C.  370. 

307.  Where  it  is  not  alleged  that  there 
was  any  misdescription  of  the  land  or 
that  it  sold  for  an  inadequate  price,  the 
sale  will  not  be  set  aside  on  the  ground 
that  the  improvements  were  not  stated  in 
the  advertisement  Parker  v.  I/t/nch,  13 
C.  C.  86. 

3oa  A  sheriffs  sale  will  not  be  set 
aside  because  of  an  omission  in  the  adver- 
tising of  the  fact  that  the  dwelling-house 
was  new  and  had  modern  improvements, 
and  that  there  were  a  large  number  of 
fruit  trees  and  some  small  fruit  upon 
the  premises.  Dougherty's  Case,  16  G.  C. 
214. 

309.  A  sheriffs  sale  will  not  be  set 
aside  because  of  the  description  of  a  stone 
slaughter-house  as  a  frame  one,  in  the 
absence  of  evidence  that  such  misdescrip- 
tion affected  or  was  calculated  to  affect 
the  sale  disadvantageously.  Landis  v. 
Lewis,  3  Dist  Bep.  241. 

3ia  A  sheriffs  sale  will  not  be  set 
aside  merely  because  the  description 
omitted  to  mention  a  spring-house,  and 
described  the  property  as  containing  "  138 
acres,  more  or  less,"  instead  of  139  acres. 
Herr  v.  Draucher,  7  Lane.  383. 

311.  A  sale  will  not  be  set  aside  on 
the  ground  of  misdescription  where  the 
description  in  the  writ  was  furnished  by 
the  defendant  himself.  Johnson  t.  /ofcn- 
son,  7  Lane.  331. 

312.  A  sheriff's  sale  will  be  set  aside 
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where  a  lot  of  three  acres  was  described     crease  of  five  hundred  dollars  over  the 


as  one  of  forty  acres,  and  a  lot  of  two 
acres  as  one  of  twenty.  Landis  v.  Longe- 
necker,  7  Lane.  402. 

313.  Where  the  price  was  not  inade- 
quate, the  court  refused  to  set  a  sheriffs 
sale  aside  because  of  the  fact  that  the 
property  vraa  described  and  sold  as  the 
property  of  A,  whereas  he  was  only 
owner  of  the  undivided  half,  and  the 
description  failed  to  notice  that  the 
defendant  had,  in  common  with  an 
adjoining  owner,  the  use  of  a  three-feet- 
wide  alley  on  one  side  of  the  premises. 
Sides  V.  ShuUz,  8  Lane.  289. 

314.  An  omission  in  the  sheriff's  adver- 
tisement of  a  sale  of  the  use  of  the  prop- 
erty as  a  cemetery,  coupled  with  gross 
inadequacy  of  price,  is  sufficient  grounds 
for  setting  aside  the  sale.  WUcox  v.  Ban- 
croji,  27  W.  N.  C.  20. 

315.  A  sale  under  a  mechanic's  lien  will 
be  set  aside  on  the  ground  of  an  insuffi- 
cient description,  where  it  appears  that 
the  property  was  described  as  located 
on  a  tract  or  piece  of  land  containing 
three  acres  situate  etc.,  but  without 
describing  the  land  as  being  the  cur- 
tilage attached  to  the  building.  Lickty 
V.  Wolf,  1  York  202. 

316.  A  sheriff's  sale  will  not  be  set 
aside  on  account  of  a  misdescription 
which  is  trifling  and  unimportant.  Bear 
V.  Boeckel,  5  York  70. 

See  Execution,  XI.  (b). 

(6)  laadeqiutcy  of  price. 

317.  Upon  a  rule  to  set  aside  a  sheriffs 
sale  for  inadequacy  of  price,  the  defend- 
ant's testimony  as  to  the  value  of  adjoin- 
ing property  may  be  rebutted  by  testi- 
mony of  what  the  surrounding  property 
had  brought  at  sheriff's  sale.  Bartolet  v. 
Saylor,  12  Atlan.  864;  s.  c.  11  Cent.  787. 

3ia  A  sheriffs  sale  will  not  be  set 
aside  for  mere  inadequacy  of  price.  An 
order  setting  aside  a  sale  may  be  revoked. 
Weaver  v.  Lyon,  3  Cent  263. 

319.  Where  an  application  to  set  aside 
a  sheriff's  sale  is  made  promptly,  and  is 
accompanied  by  an  offer  to  bid  an  in- 


price  of  twenty-five  hundred  dollars, 
brought  at  the  sale,  it  seems  that  the 
application  should  be  granted ;  but  such 
an  application  is  within  the  discretion  of 
the  court,  and  the  supreme  court  will  not 
review  its  refusal  in  the  absence  of  an 
abuse  of  the  discretion.  Germer  v.  En- 
sign, 166  P.  S.  464. 

330.  Where  a  sheriff's  sale  is  in  all 
respects  regular  and  no  fraud  is  shown, 
it  will  not  be  set  aside  for  mere  inade- 
quacy of  price.    Cake  v.  Cake,  156  P.  S.  47. 

321.  Where  an  application  to  set  aside 
a  sheriff's  sale  is  made  immediately  after 
the  sale  and  before  the  acknowledgment 
of  the  deed,  and  the  price  is  grossly  in- 
adequate, the  court  will  seize  upon  any 
other  circumstance  in  order  to  give  relief; 
it  will  take  into  consideration  the  fact 
that  a  rule  to  stay  the  writ  was  pending 
and  that  the  defendant  and  certain  per- 
sons who  expected  to  bid,  by  reason  of 
the  rule,  either  did  not  attend  the  sale  or 
did  not  prepare  themselves  to  bid.  Bit- 
ter V.  Getz,  161  P.  S.  648. 

322.  Where  it  appeared  that  only  one 
hundred  and  ninety-five  dollars  was  bid  for 
a  property  at  a  sheriff's  sale,  and  the  ap- 
plication to  set  the  sale  aside  was  accom- 
panied by  an  offer  to  bid  fifteen  hundred 
dollars,  and  it  also  appeared  that  counsel 
for  a  mortgage  creditor  neglected  to  bid 
under  a  mistaken  impression  that  the 
mortgage  would  not  be  discharged ;  it  was 
hdd,  that  the  setting  aside  of  the  sale 
was  not  an  abuse  of  judicial  discretion. 
PhiUips  V.  WUson,  164  P.  S.  350. 

323.  Mere  inadequacy  of  price  with- 
out more  is  not  sufficient  ground  for  sot- 
ting aside  a  sheriff's  sale.  Hdlister  v. 
Vandedin,  165  P.  S.  248. 

324.  Where  a  property  is  bought  by 
the  first  judgment  creditor,  who  receipts 
to  the  sheriff  for  the  amount  of  his  bid, 
and  another  party  offers  to  increase  the 
bid,  the  court  may  permit  the  purchaser 
to  give  an  additional  credit  on  his  judg- 
ment and  then  discharge  a  rule  to  set 
aside  the  sale.  HoUister  v.  Vanderlinf 
166  P.  S.  248. 
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325.  The  confirmation  of  a  sheriff's 
sale  will  not  be  reversed  by  the  supreme 
court  where  it  appears  that  the  land  sold 
as  a  whole  was  made  up  of  the  unsold 
lots  and  streets  of  a  land  association,  that 
the  evidence  as  to  the  inadequacy  of 
price  was  conflicting  and  that  defendant 
had  given  no  available  assurance  that  a 
better  price  would  be  realized  by  the  pro- 
posed resale.  Fidelity  Ins.  Tntst  &  Safe 
DeposU  Co.  v.  Byrnes,  166  P.  S.  496. 

326.  A  sheriff's  sale  under  a  mortgage 
will  not  be  set  aside  for  mere  inadequacy 
of  price,  where  such  second  sale  would 
simply  impose  second  costs  on  the  mort- 
gagee without  benefiting  the  defendant 
by  leaving  him  a  residue.  Long  v.  Mil- 
ler, 10  C.  C.  686. 

327.  Where  the  owner  of  an  undivided 
half  interest  in  land,  subject  to  a  mort- 
gage on  the  whole  property  given  by  a 
prior  owner,  was  led  to  believe  that  the 
sale  on  the  mortgage  would  not  divest 
his  interest,  the  court  set  aside  the  sale 
on  his  giving  security  for  an  advanced 
bid.  Scranton  Savings  Bank  &  Trust  Co. 
Y.  Pier,  1  Lack.  L.  N.  87. 

32a  A  sheriff's  sale  of  real  estate  will 
not  be  set  aside  for  mere  inadequacy  of 
price;  and  this,  though  a  higher  bid  is 
offered  to  be  secured.  Oantz  v.  Carpenter, 
8  Lane.  286. 

329.  Where  the  defendant  averred  that 
he  had  been  misled  at  the  sheriff's  sale 
by  supposing  that  the  property  had  been 
knocked  down  at  his  bid,  the  sale  was 
set  aside  on  his  entering  security  that  the 
property  would  bring  at  the  next  sale 
five  hundred  dollars  more.  Pennsylvania 
Co.  V.  Black,  29  W.  N.  C.  410. 

330.  A  sheriff's  sale  will  be  set  aside 
where  great  inadequacy  of  price  is 
coupled  with  the  fact  that  the  bidding 
was  actually  going  on  at  the  time  the 
property  was  struck  off,  and  that  there 
was  an  outstanding  bid  of  twenty-five 
cents  per  acre,  which  it  is  supposed  that 
the  sheriff  did  not  hear.  Mayer  v. 
Spangler,  2  York  164. 

331.  A  sheriff's  sale  will  not  be  set 
aside  on  account  of  inadequacy  of  price. 


where  such  inadequacy  is  attributable  to 
an  outstanding  life  estate  and  notice  was 
given  at  the  sale  that  the  title  was  in 
dispute.    Bear  v.  Boedkel,  6  York  70. 

(7)  HitappnIiMisioii  «f  purcbaser. 

332.  A  sheriff's  sale  was  set  aside  <hi 
terms,  upon  the  application  of  the  pur- 
chaser, where  he  purchased  under  the 
erroneous  belief  that  the  sale  would  dis- 
charge the  lien  of  the  purchase-money 
due  on  the  land.  Vincent  v.  Hunsinger, 
7  C.  C.  331. 

333.  If  the  plaintiff -be  misled  as  to 
amount  of  liens  by  the  erroneous  state- 
ment of  the  sheriff,  the  sale  will  be  set 
aside  on  the  plaintiff's  application.  Mc- 
Enroe V.  McCoy,  7  C.  C.  431. 

334.  A  sale  of  real  estate  was  set  aside, 
and  the  petitioner  directed  to  pay  the 
costs,  where  it  appeared  that  he  purchased 
under  the  erroneous  belief  that  all  liens 
would  be  discharged  by  the  sale,  and 
that  he  had  no  actual  notice  that  the 
property  would  be  sold  subject  to  certain 
mortgages.    Fry  v.  Patrick,  13  C.  C.  297. 

335.  Where  the  auctioneer  at  an 
orphans'  court  sale  inaccurately  stated 
that  the  ground-rent  to  which  the  prop- 
erty was  subject,  was  redeemable,  the 
court  relieved  the  purchaser  from  the  pei^ 
formance  of  his  contract.  Hwois  Estate, 
14  C.  C.  674 ;  8.  c.  36  W.  N.  C.  16. 

336.  A  sheriff's  sale  will  be  set  aside 
where  the  purchaser  labored  under  such 
a  manifest  misapprehension  as  to  the  dis- 
charge of  prior  liens  as  would  work  a 
great  injustice  if  the  sale  were  sustained. 
Niederhofer  v.  Bange,  1  York  38. 

337.  Where  the  plaintiff  in  an  execu- 
tion purchased  the  defendant's  property 
under  the  mistaken  idea  that  the  money 
would  be  applied  to  the  payment  of  his 
judgment,  the  court  set  aside  the  sale. 
Carl  V.  Strine,  1  York  141;  affumed  in 
Peeling's  Appeal,  2  York  76. 

(8)  Invalidity  «f  the  judgment. 

338.  Where  a  defendant  twice  applied 
for  an  order  of  court  to  stay  an  execution, 
on  grounds  which  did  not  involve  the  va- 
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lidity  of  the  judgment,  and  lie  succeeded 
the  first  time,  but  on  the  second  attempt 
failed ;  it  was  held,  that  he  could  not  be 
allowed  after  a  sheriff's  sale  to  attack  the 
validity  of  the  judgment  in  a  proceeding 
to  set  the  sale  aside.  Lehman  v.  Tam- 
many, 7  Kulp  236. 

339.  The  'court  refused  to  set  aside  a 
sheriff's  sale  and  relieve  the  purchaser  on 
the  ground  that  the  judgment  was  taken 
for  want  of  an  appearance  and  afl&davit 
of  defence  (gainst  a  mortgagor  who  was 
an  administrator,  where  the  record  shows 
that  the  mortgage  was  given  by  the  ad- 
ministrator under  an  order  of  the  orphans' 
court  for  the  payment  of  debts  and  that 
the  money  was  so  applied.  Miller's  Case, 
14  C.  C.  479. 

(9)  CMta. 

340.  In  setting  aside  a  sale  of  personal 
property,  the  court  may  impose  a  condi- 
tion that  the  costs  of  the  sale  be  paid  by 
the  defendants.  Totten  v.  Cooper,  129 
P.  S.  314. 

(g)  Payment  Into  court. 

30.  The  sheriff  is  entitled  to  notice  of 
an  order  directing  him  to  pay  money  into 
court,  and  where  such  an  order  is  made 
without  previous  notice  and  the  sheriff 
subsequently  presents  a  petition  praying 
for  leave  to  answer  the  motion,  which  the 
court  below  refuses,  the  supreme  court 
will  reinstate  the  petition  and  order  a 
procedendo.  Dewoody  v.  Dewoody,  157 
P.  S.  603.  See  OUfiOan  v.  Dewoody,  157 
P.  S.  601. 

342.  Distribution  will  not  be  made  of 
the  proceeds  of  real  estate  without  pay- 
ment into  court,  under  the  act  28  June 
1871  (Brightly's  Purdon  865),  unless  by 
agreement  of  all  the  parties  interested. 
Pierman  v.  SchmoUze,  9  C.  C.  473. 

343.  In  a  contest  over  the  proceeds  of  a 
sheriff's  sale  upon  a  Jieri  facias,  the  court 
has  no  right  to  direct  the  sheriff  to  make 
distribution ;  it  can  only  require  the  sher- 
iff to  pay  the  fund  into  court  Leinau  v. 
Albright,  10  C.  C.  171;  s.  o.  28  W.  N.  C. 
166. 


344.  Where  the  proceeds  of  a  sheriff's 
sale  were  ruled  into  court  by  the  claim- 
ant, who  had  an  auditor  appointed  and 
found  in  favor  of  the  plaintiff  in  the 
execution;  it  was  held,  that  the  entire 
fund  was  payable  to  the  plaintiff  and  that 
the  costs  of  the  audit  were  chargeable 
upon  the  claimant.  Kraemer  v.  Mvllin, 
12  C.  C.  190. 

345.  Where  money  is  ordered  into  court 
by  a  judgment  creditor  who  asks  for  the 
appointment  of  an  auditor,  the  costs  of  the 
audit  should  be  paid  out  of  the  fund; 
and  this,  although  the  judgment  of  such 
creditor  be  subsequently  set  aside.  Ghif- 
fla  V.  Oriffls,  12  C.  C.  390. 

346.  Where  a  sheriff  fails  to  pay  money 
into  court  and  distributes  the  fund  to  the 
injury  of  a  lien  creditor,  he  may  be  sued 
for  the  loss  without  his  bondsmen  being 
joined  in  the  action.  Enterline  v.  Comreyi 
16  C.  C.  627. 

347.  The  sheriff  cannot  pay  the  pro- 
ceeds of  an  execution  of  personal  property 
into  court  without  a  special  order ;  such 
payment  will  not  relieve  the  sheriff;  it  is 
his  duty  to  make  distribution  unless  upon 
cause  shown  he  is  relieved  by  the  court ; 
he  will  be  permitted  to  pay  the  money 
into  court,  however,  when  there  are  any 
conflicting  claims  to  the  funds  in  his 
hands.    Lynch  v.  Englitih,  4  Del.  481. 

34a  The  proceeds  of  real  estate  will 
be  ruled  into  court  if  the  petition  dis- 
closes a  reasonable  ground  of  controversy ; 
the  court  will  not  try  the  truth  of  the 
allegations  upon  the  hearing  of  the  peti- 
tion. Di(3cerman  v.  Edinger,  13  C.  C. 
641;  s.  c.  3  Dist.  Rep.  11. 

349.  Money  will  not  be  ordered  into 
court  upon  the  application  of  one,  who,  in 
any  event,  wUl  not  be  entitled  to  any  por- 
tion of  it.  Hoffscmier'a  Estate,  5  Kulp 
472. 

350.  A  sheriff  will  not  be  ordered  to 
pay  the  money  into  court  where  he  is 
willing  to  make  distribution  at  his  own 
risk.  Morris  v.  Doyle,  6  Kulp  446 ;  IHsch 
V.  Raiach,  7  Kulp  131. 

351.  Where  the  garnishee  in  an  attach- 
ment execution  suggested  in  his  answer 
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that  the  money  in  his  hands  was  claimed 
by  third  parties,  and,  at  the  instance  of 
the  plaintiff  and  the  clidmant,  he  paid  the 
money  into  court,  an  interpleader  was 
awarded  to  determine  the  ownership  of 
the  fund  upon  a  rule  taken  by  the  claim- 
ant ;  and  this,  though  the  garnishee  made 
no  application  for  the  interpleader.  Stem 
V.  Jwies,  7  Kulp  19. 

382.  Where  the  defendant  is  a  mere 
stakeholder,  and  suit  is  brought  against 
him  to  recover  money,  which  is  claimed 
by  rivals  as  between  whom  the  defendant 
has  no  interest,  he  will  be  piermitted  to 
pay  the  money  into  court,  and  an  inter- 
pleader will  be  framed  between  the  claim- 
ants.     Moor^a  Petition,  7  Kulp  97. 

353.  Where  a  garnishee  by  the  allow- 
ance of  the  court  pays  the  money  into 
court,  he  is  thenceforth  discharged  from 
further  responsibility  upon  the  attach- 
ment, and  it  is  error  in  the  further  con- 
test with  regard  to  the  fund  to  involve 
the  garnishee  in  it  RothchUd  v.  Mor- 
rison, 2  Lack.  Jur.  183 ;  s.  c.  4  Del.  573. 

354.  An  application  for  a  nile  to  pay 
money  into  court  comes  too  late,  when 
made  long  after  the  return  day  of  the 
writ  and  after  the  sheriff  has,  in  good 
faith,  applied  the  moneys  to  the  liens. 
Ti8ch  V.  Baisch,  7  Kulp  131. 

355.  An  attaching  creditor,  who  has 
given  notice  that  the  goods  would  be 
sold  subject  to  his  attachment^  is  estopped 
from  ruling  the  money  into  court  after 
the  sheriff  has  distributed  the  fund. 
Tiach  V.  BaAach,  7  Kulp  131. 

356.  Upon  an  application  for  a  rule 
on  the  sheriff  to  pay  money  into  court, 
the  petitioner  must  show  that  he  has  an 
interest  in  the  distribution.  Miner  v. 
aark,  7  Kulp  140. 

357.  A  rule  to  return  a  writ  of  Jieri 
facias  should  precede  a  rule  to  pay  the 
money  into  court.  Barker  v.  Bobinson, 
7  Kulp  467. 

35a  Where  a  sheriff  applied  to  pay  the 
proceeds  of  an  execution  into  court,  and 
upon  leave  being  refused  he  notified  the 
claimant  and  the  defendant  in  the  execu- 
tion to  make  a  similar  application,  which 


was  not  done,  and  then  under  a  threat  of 
suit  he  paid  the  proceeds  to  the  execution 
creditor,  and  it  subsequently  appeared 
that  the  judgment  was  for  more  than 
was  due ;  it  was  held,  in  an  action  by  the 
defendant  against  the  sheriff  for  the  dif- 
ference, that  an  affidavit  of  defence  set- 
ting forth  the  above  facts  was  suf&cient 
to  prevent  judgment,  (yikmnell  v.  Borer, 
12  Lane.  79.  See  CfDonnea  v.  FiOur,  12 
Lane.  78. 

359.  Where  the  proceeds  of  a  sherifPs 
sale  are  paid  into  court  by  agreement,  the 
costs  should  be  placed  upon  the  fond; 
an  unsuccessful  claimant  who  has  not 
made  the  audit  necessary  should  not  be 
visited  with  the  costs.  Hartman  v.  Gar- 
ner, 7  Montg.  199. 

360.  The  proceeds  of  an  execution 
against  personal  property  will  not  be 
ordered  into  court  except  on  the  applica- 
tion of  a  lien  creditor,  who  shows  some 
reasonable  groimd  to  dispute  the  right 
of  the  execution  plaintiff ;  where  a  judg- 
ment was  confessed  by  a  married  woman ; 
it  was  held,  that  a  subsequent  lien  cred- 
itor would  not  be  heard  to  contest  the 
validity  of  the  judgment  on  the  ground 
of  her  coverture;  such  a  judgment  is 
only  void  as  against  her.  Harding  v. 
Douglass,  2  Northam.  407 ;  s.  c.  2  lack. 
Jur.  108. 

361.  If  an  attaching  creditor,  under  the 
act  of  17  March  1869  (Brightly's  Purdon 
70),  can  show  that  a  previous  sheriffs 
sale  of  the  debtor's  property  was  in  fraud 
of  creditors,  the  court  will  order  the  pay- 
ment of  the  proceeds  of  such  sale  into 
court  for  distribution.  Stanley  v.  Bitter, 
26  W.  N.  C.  188. 

362.  Where  a  party  is  clearly  entitled 
to  the  balance  of  a  fund  for  distribution, 
the  court  will  not  subject  it  to  the  costs 
of  audit,  but  will  order  the  sheriff  to  pay 
such  balance  over  to  the  party  legally 
entitled  to  it.  Weaver  v.  Steacy,  4  York 
206. 

363.  Where  several  executions  were 
prior  to  an  attachment  under  the  act  17 
March  1869,  and  the  validity  of  one  of 
the  judgments  was  not  disputed,  and  it 
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was  larger  than  the  proceeds  of  the  sale ; 
it  was  held,  that  the  attaching  creditor 
had  no  standing  to  have  the  money  paid 
into  court ;  upon  such  an  application  the 
finding  of  the  lower  court  will  not  be  set 
aside  by  the  supreme  court  except  for 
manifest  error.  Jones  v.  Engliah,  168 
P.  S.  438. 
See  ExECxmoiT,  IX. 

Xn.  Sheriff's  deeds. 

36*.  Where  the  records  of  the  court 
show  a  return  to  a  writ  of  venditioni 
expojMt  and  the  entry  of  the  acknowledg- 
ment of  the  deed  by  the  sheriff,  it  will  be 
presumed  that  the  sheriff  duly  acknowl- 
edged and  delivered  a  deed  to  the  pur- 
chaser.   Robisaon  v.  Miller,  168  P.  S.  177. 

365.  Upon  the  hearing  of  exceptions 
to  the  acknowledgment  of  a  sheriff's 
deed,  the  inquiry  will  be  limited  to  ques- 
tions affecting  the  validity  and  regularity 
of  the  sfde;  the  court  will  not  inquire 
into  the  validity  of  the  judgment  under 
which  the  sale  was  effected.  VanBUliard 
Y.  VanBiUiard,  10  C.  C.  620. 

366.  Under  the  act  17  May  1866 
(Brightly's  Purdon  1634)  a  sale  of  land 
to  enforce  the  payment  of  owelty  cannot 
be  made  without  notice  to  all  the  parties 
interested  in  the  sum  secured,  and  a  decree 
should  not  be  entered  withoiit  evidence 
that  the  money  had  not  been  paid  to  the 
petitioner.  The  levari  facias  cannot  be 
issued  without  an  order  of  court  awarding 
the  writ  and  fixing  the  return  day  thereof, 
and  the  sheriff's  deed  cannot  be  acknowl- 
edged in  the  common  pleas,  but  must 
be  acknowledged  in  the  orphans'  court 
Ooiatt's  Estate,  14  C.  C.  611. 

367.  Where  the  plaintiff  in  an  execu- 
tion, a  trustee,  purchases  the  property, 
and  uses  the  judgment  to  satisfy  his  bid, 
but  dies  before  the  acknowledgment  of 
the  deed,  the  court  will  order  the  sheriff 
to  acknowledge  the  deed  to  a  trustee 
subsequently  substituted.  Richardson  v. 
Remington,  1  Lack.  Jur.  431. 

368.  The  application  of  the  description 
in  a  levy  and  sheriff's  deed  to  the  land  is 


a    question    for    the   jury.     Stroup   v. 
McCloshey,  3  Cent  613. 

Zm.  Purchasers  at  sheriffs  sales. 

(a)  Title  of  the  purchaser. 

369.  After  a  sheriff's  sale  under  a 
mortgage  and  the  delivery  of  the  deed  to 
the  purchaser,  it  is  too  late  to  question 
the  validity  of  the  acknowledgment  of 
the  mortgage  or  the  regularity  of  the  pro- 
ceeding under  the  scire  facias  prior  to  the 
acknowledgment  and  delivery  of  the  sher- 
iff's deed.  Benninghooff  v.  Stephenson, 
161  P.  S.  440. 

370.  As  between  a  purchaser  at  sher- 
iff's sale  and  the  defendant  in  the  execu- 
tion, the  title  does  not  actually  pass  until 
the  acknowledgment  of  the  sheriff's  deed. 
Collins  V.  London  Assurance  Corporation, 
165  P.  S.  298. 

371.  The  strong  presumption  always  is 
that  a  sheriff's  deed  amoiints  to  an  abso- 
lute conveyance  of  the  defendant's  inter- 
est i  but  it  may  be  shown  by  clear,  precise, 
and  indubitable  testimony  to  be  in  fact 
but  a  mortgage.  Saunders  v.  Oould,  134 
P.  S.  445;  s.  0.  26  W.  N.  C.  121.  See 
8.  0. 124  P.  S.  237. 

372.  The  bond  of  a  married  woman, 
wherein  her  husband  joins,  given  for  re- 
pairs to  her  separate  estate,  being  void,  a 
purchaser  at  sheriff's  sale  thereunder  is 
not  entitled  to  her  possession.  Vandyke 
V.  Wdls,  3  Atlan.  451 ;  s.  c.  103  P.  S.  49. 

373.  A  judgment  note  by  a  husband 
and  wife  for  money  loaned  to  the  hus- 
band to  purchase  land  is  good  for  nothing 
as  against  the  wife;  and  a  sheriff's  sale 
thereunder  of  land  purchased  with  th& 
money  in  the  wife's  name  will  pass  no 
title.    Bigler  v.  Wilson,  5  Cent  253. 

374.  Where  the  record  of  a  judgment 
shows  that  the  defendant  is  a  married 
woman  but  does  not  affirmatively  show 
her  liability  on  a  contract  within  the  act 
3  June  1887,  the  judgment  is  void  and  a 
sale  of  her  property  upon  an  execution 
thereon  will  confer  no  title  upon  the  pur- 
chaser. Mart^  V.  McCardle,  1  Dist  Rep. 
677. 
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375.  A  sheriff's  sale  of  land  under  a 
judgment  against  an  administratrix,  if 
made  without  a  scire  facias  to  the  widow 
and  heirs,  is  void  at  the  instance  of  any  of 
the  creditors  of  the  decedent.  Mangan's 
Appeal,  11  Atlan.  805;  affirming  Man^ 
gan's  Estate,  4  Kulp  149. 

376.  If  the  justice  had  jurisdiction,  a 
constable's  sale  under  his  execution  will 
pass  a  good  title,  notwithstanding  the 
existence  of  irregularities  and  errors  for 
which  the  judgment  ought  to  have  been 
reversed.  Kramer  v.  Wellendorf,  129 
P.  S.  547.     See  8.  c.  20  W.  N.  C.  331. 

377.  Where,  after  a  sheriff's  sale  and 
purchase  by  plaintiff  of  firm  property 
under  an  individual  judgment  note  given 
by  a  member  of  the  firm  for  a  firm  debt, 
the  firm  subsequently  gives  its  own  note 
for  the  same  debt,  upon  which  there  is  a 
second  sale  and  repurchase  by  plaintiff ; 
the  first  sale  was  no  satisfaction,  and  the 
second  sale  was  not  in  fraud  of  other 
creditors  but  merely  perfected  the  pur- 
chaser's title.  Stevens  v.  Diehl,  127  P.  S. 
416. 

378.  A  sheriff's  sale  of  whiskey  in  a 
distillery  bonded  warehouse  passes  the 
title  of  the  distiller,  though  the  sheriff 
was  not  permitted  by  the  United  States 
to  get  a  view  of  the  goods.  Keil  v.  Har- 
ris, 5  Cent.  865 ;  affirming  s.  c.  1  G.  G. 
171. 

379.  The  title  of  a  purchaser  at  a  sher- 
iff's sale  is  paramount  to  all  conveyances 
or  encumbrances  attempted  subsequently 
to  the  judgment  under  which  the  sale  is 
made.  Lance  v.  Oorman,  136  P.  S.  200 ; 
s.  c.  27  W.  N.  C.  45. 

380.  Where  property  has  been  attached 
under  the  act  12  July  1842  (Brightly's 
Purdon  1136)  and  it  is  afterwards  levied 
on  and  sold  by  the  sheriff  under  an  execu- 
tion against  the  same  debtor  at  the  suit  of 
another  creditor,  the  effect  of  the  sale  is 
to  transfer  the  lien  of  the  attachment 
from  the  property  to  the  fund ;  and  if  the 
judgment  be  bona  fide  and  the  execution 
creditor  becomes  a  purchaser,  he  takes  a 
title  which  the  attaching  creditors  cannot 
impeach  by  levying  on  the  same  goods  as 


the  property  of  their  debtor.     Titek  v. 
Utz,  142  P.  S.  186. 

381.  Where  the  plaintiff's  affidavit  in 
an  attachment  fails  to  aver  that  the  de- 
fendant is  a  non-resident  of  the  coounon- 
wealth,  the  attachment  will  be  quashed; 
but  if  the  defendant  appears  and  judg- 
ment is  rendered  for  plaintiff  on  the 
merits,  a  subsequent  sale  will  divest  the 
defendant's  title.  BMinger  v.  OaUagher, 
144  P.  S.  205. 

382.  Where  a  person  entitled  to  a  pur- 
part takes  possession  of  the  purpart  under 
an  agreement  with  the  other  parties  in 
interest,  before  entering  into  a  recogni- 
zance for  the  money  charged  upon  the 
land,  he  takes  an  equitable  interest  in 
the  purpart,  a  right  to  have  the  full  legal 
title  on  paying  or  securing  to  the  other 
parties  the  valuation  money  less  the  share 
awarded  to  him,  and  when  he  enters  into 
such  a  recognizance,  such  full  l^al  title 
vests  in  him.  In  such  a  case  where  a 
levy  was  made  before  the  recognizance; 
it  was  held,  that  a  purchaser  at  a  sale 
under  a  venditioni  exponas  issued  after  the 
recognizance  was  entered,  took  a  good 
title.     Robisson  v.  MiUer,  158  P.  S.  177. 

383.  Where  a  testator  devised  his  resi- 
dence to  his  daughter  and  two  sons  and 
gave  his  daughter  the  option  to  purchase 
the  shares  of  the  sons  at  a  certain  valua- 
tion, and  twelve  days  after  the  testator's 
death  the  daughter  exercised  her  option 
and  bought  the  share  of  one  of  her  brotl^ 
ers,  and  subsequently  an  execution  wa( 
issued  {^;ainst  the  latter  upon  a  judgment 
obtained  against  him  in  his  father's  life- 
time; it  was  held,  that  the  purchaser 
under  such  an  execution  took  no  title 
against  the  testator's  daughter.  Bou/er 
V.  Walsh,  166  P.  S.  38. 

384.  A  piirchaser  at  sheriff's  sale  takes 
the  title  of  the  defendant  in  the  execu- 
tion ;  he  is  not  entitled  to  any  advantage 
which  the  debtor  had  not,  and  cannot  hold 
the  property  gainst  an  equitable  owner. 
mOer  V.  Baker,  166  P.  S.  414. 

385.  A  sheriff's  sale  under  a  judgment 
for  want  of  an  appearance  against  an 
executrix  and  devisee  upon  a  scire  fadai 
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to  rerire  a  judgment  gainst  the  decedent 
is  not  rendered  invalid  by  a  subsequent 
inquisition  in  lunacy  finding  that  she  had 
been  a  lunatic  for  four  or  five  years  pre- 
Tiously.  Shannon  v.  Newton,  132  P.  S. 
375;  affirming  s.  c.  5  Montg.  167. 

386.  Where  an  inqviisition  found  a  per- 
son to  have  been  a  lunatic  for  more  than 
two  years  prior  thereto,  and  a  judgment 
had  been  entered  against  the  lunatic  prior 
to  the  two  years  and  execution  issued 
thereon  within  the  two  years,  when  the 
lunatic  gave  money  to  the  defendant  to 
pay  the  judgment,  which  he  promised  to 
do,  but  instead  thereof,  he  allowed  the 
property  to  be  sold  at  sheriff's  sale  and 
bid  it  in  himself;  it  was  lield,  that  no 
title  passed  to  the  defendant.  Everly  y. 
Satriaon,  167  P.  S.  355. 

387.  A  sale  of  land  to  collect  an  assess- 
ment for  a  main  sewer  in  a  third  class 
city  will  pass  a  good  title  whether  the 
owner  be  named  or  not.  Hau^a  Estate, 
12  C.  C.  74. 

38a  Where  a  judgment  has  lost  its  lien 
before  the  date  of  the  sheriff's  sale,  the 
sale  is  invalid  and  passes  no  title  to  the 
purchaser.  Hockemeyer  v.  Hartman,  2 
York  173.  See  Carl  v.  Strine,  1  York 
141, 2  York  76. 

389.  Where  the  property  of  a  defend- 
ant was  described  as  ninety-eight  acres 
situate  in  a  certain  township,  and  was 
further  described  as  one  tract;  it  was 
Mi,  that  the  sale  passed  a  good  title  to 
the  purchaser  for  the  whole  ninety-eight 
acres ;  and  this,  though  it  was  afterwards 
discovered  that  the  defendant's  real  estate 
was  divided  into  two  tracts,  one  of  eighty- 
five  acres  and  one  of  thirteen  acres,  and 
the  smaller  tract  was  situate  in  another 
township.     WUdasin  v.  Bare,  8  York  1. 

390.  The  fact  that  a  purchaser  at  sher- 
iff's sale  gave  his  own  mortgage  for  a 
subsisting  mortgage  which  was  then  sat- 
isfied, is  confirmatory  of  other  evidence 
that  he  bought  subject  to  the  original 
mortgage.  Hdman's  Appeal,  127  P.  S. 
209. 

381.  Where  land  is  held  by  a  vendee 
onder  articles  and  it  is  sold   under  a 


judgment  upon  a  mechanic's  lien  against 
the  vendee  and  bought  in  by  the  plaintiff, 
the  title  of  the  plaintiff  is  subject  to  the 
payment  of  the  balance  of  the  purchase 
money  due  the  vendor ;  where  the  vendor 
assigned  his  judgment  for  the  balance  of 
the  purchase  money  due,  it  was  held,  that 
the  assignee  was  not  entitled  to  the  bal- 
ance of  the  fund  produced  by  the  sheriffs 
sale  until  the  vendor  had  made  to  the 
vendee  a  deed  for  the  land  subject  to  the 
equitable  estate  of  the  purchaser  at  the 
sheriffs  sale,  and  an  assignment  was  made 
by  the  assignee  of  the  purchase-money 
judgment  to  enable  the  original  vendee, 
who  stood  merely  as  a  surety,  to  enforce 
it  against  the  lands  in  the  hands  of  the 
purchaser  at  the  sheriffs  sale.  Gibbons 
v.  Oaffney,  164  P.  S.  48. 

392.  Where  the  interest  of  an  heir  in 
real  estate  is  sold  at  sheriff's  sale,  and 
notice  is  given  at  the  sale  that  the  sale 
is  subject  to  the  equity  of  the  payment 
of  the  heir's  debts  to  the  decedent's  estate, 
the  amount  of  such  debts  may  be  charged 
upon  the  purpart  subsequently  allotted  in 
partition  proceedings  to  the  sheriff's  ven- 
dee. Donaldson's  Estate,  168  P.  S,  292; 
affirming  s.  c.  40  P.  L.  J.  260. 

393.  A  director  occupies  a  fiduciary 
relation  towards  a  corporation  and  its 
stockholders  which  forbids  him  to  acquire 
title  to  the  corporate  property  as  against 
the  latter  by  purchase  at  a  sheriff's  sale, 
but  such  a  director  is  entitled  to  reim- 
bursement for  what  he  has  outlaid  in  the 
acquisition  of  the  property,  and  equity 
will  not  compel  him  to  surrender  title  or 
possession  except  on  condition  that  he  be 
made  whole.  Sebring  v.  Joanna  Heights 
As^n,  2  Dist.  Rep.  629. 

(6)   What  will  affect  a  pnrchaser's 
title. 

394.  One  who  really  holds  in  trust  for 
his  brothers  may  recognize  the  claims  of 
the  latter  by  an  amicable  partition;  a 
purchaser  at  sheriffs  sale,  under  a  judg- 
ment against  the  trustee,  has  no  standing 
to  prevent  it.  Dougherty  v.  Mortland,  11 
Atlan.  234. 
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395.  Upon  a  notice  at  a  sheriff's  sale, 
claiming  the  property,  a  bidder  is  charge- 
able with  notice  of  aU  that  an  inquiry  of 
the  person  giving  the  notice  as  to  his 
title  would  have  disclosed.  Fergiuon  v. 
Bafferty,  128  P.  S.  337.  See  Lance  v. 
Oorman,  136  P.  S.  200;  s.  c.  27  W.  N. 
C.46. 

396.  Where  a  mortgagee  has  taken  a 
mortgage  without  notice  of  a  resulting 
trust,  a  piirchaser  at  a  sheriff's  sale  on  the 
mortgage  will  be  protected  by  the  mort- 
gagee's want  of  notice ;  and  this,  though 
such  purchaser  was  a  surety  on  the  bond 
secured  by  the  mortgage  and  cognizant,  at 
the  time  the  mortgage  was  given,  of  the 
facts  raising  the  trust.  Logan  v.  Eva, 
144  P.  S.  312. 

397.  Where  a  purchaser  at  sheriff's 
sale  purchases  under  an  agreement  that 
he  will  convey  to  the  defendant,  a  married 
woman,  upon  repayment  to  him  of  any 
money  he  may  pay  to  perfect  and  defend 
the  title  or  to  prevent  litigation  in  refer- 
ence to  the  title,  and  there  is  an  out- 
standing title  in  a  purchaser  at  a  previous 
sale  under  a  judgment  against  her  hus- 
band, and  this  title  is  not  within  the  con- 
templation of  the  parties,  the  trustee  will 
not  upon  a  conveyance  to  the  wife  be 
allowed  the  money  expended  by  him  in 
the  purchase  of  such  outstanding  title 
after  having  been  notified  by  the  wife 
not  to  make  such  purchase.  Pierce  v. 
Schoonwer,  149  P.  S.  115. 

39a  A  purchaser  of  an  oil  lease  at  a 
sheriff's  sale  takes  subject  to  all  the 
covenants  and  conditions  contained  in 
the  lease;  he  is  bound  to  inquire,  and 
failing  to  do  so,  he  is  fixed  with  notice 
of  all  that  an  inquiry  would  have  dis- 
closed. Aderhold  v.  Oil  Well  Supply  Co., 
158  P.  8.  401. 

399.  A  contract  between  two  or  more 
lien  creditors,  by  which  one  of  them  is 
not  to  bid  at  a  judicial  sale,  made  without 
the  knowledge  and  consent  of  the  defend- 
ant, is  contrary  to  public  policy  and  void; 
and  a  lien  creditor  who  has  entered  into 
such  a  contract  is  not  entitled  to  be  sub- 
rogated to  the  rights  of  the  defendant  a.s 


against  third  parties  whose  interests  have 
been  affected  by  the  lessened  competition 
in  the  bidding.  Haytfs  Estate,  159  P.  S. 
381 ;  affirming  s.  o.  41  P.  L.  J.  7,  92. 

400.  Where  the  son  of  one  partner 
became  a  defaulter  and  the  firm  obtained 
judgment  against  him,  but  before  such 
judgment  was  obtained  by  the  firm,  the 
son  and  his  wife  executed  a  mortgage  to 
the  other  partner,  which  was  subject  to  a 
building  society  mortgage ;  it  was  hdd, 
that  on  a  sale  of  the  property  under  the 
building  society  mortgage,  the  executor 
of  the  mortgagee  partner  had  a  right  to 
purchase  the  property  and  take  title  clear 
of  any  trust  in  favor  of  the  firm.  Shoe 
v.  Ziegler,  159  P.  S.  461. 

401.  The  assignee  of  a  mortgage  or  the 
purchaser  at  sheriff's  sale  under  a  mort- 
gage is  not  affected  by  a  secret  trust  in 
favor  of  a  third  person  of  which  he  did 
not  have  notice.  Dunning  v.  Reese,  7 
Kulp  201. 

402.  One  who  held  an  assignment  of  a 
partnership  interest  and  a  judgment  note 
for  the  same  sum,  and  who  entered  judg- 
ment on  the  note  and  sold  the  partnership 
interest  at  sheriffs  sale,  and  was  awarded 
the  proceeds,  was  estopped  from  claiming 
any  interest  by  virtue  of  his  assignment; 
and  this,  though  he  gave  notice  of  it 
at  the  sale.  Van  Stavoren's  Appeal,  12 
Atlan.  499.  See  Wetherald  v.  Shape,  109 
P.  S.  389. 

403.  If  the  purchaser  at  a  sheriff's  sale 
for  a  nominal  sum  give  notice  at  the  sale 
that  the  property  does  not  belong  to  the 
defendant  but  to  himself,  the  sale,  as 
against  him,  does  not  divest  liens.  Hie- 
stand  V.  WiUiamson,  128  P.  S.  122 ;  afarm- 
ing  WiUiamson  v.  Hiestand,  1  Northam. 
148. 

404.  The  purchaser  at  a  sheriffs  sale 
under  a  judgment  against  a  husband, 
entered  while  the  title  is  in  his  name,  is 
not  affected  by  an  equitable  estate  in  the 
wife,  unless  he  had  notice  of  the  same  at 
the  time  he  bought  the  property.  Lance 
V.  Gorman,  136  P.  S.  200 ;  s.  c.  27  W. 
N.  C.  45. 

405.  A  notice  at  a  sheriff's  sale  that 
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the  property  is  the  property  of  the  de- 
fendant's wife,  is  referable,  in  case  she 
has  a  record  title,  only  to  such  title  and 
no  other.    Ibid. 

406.  Where  real  estate  was  conveyed 
to  a  wife  by  a  stranger  and  this  convey- 
ance to  her  was  recited  in  the  deed  from 
her  and  her  husband ;  it  was  held,  that  a 
purchaser  at  sheriffs  sale  under  a  judg- 
ment and  execution  against  the  husband 
after  the  conveyance  to  the  wife,  was  not 
«ntitled  to  recover  in  ejectment  on  sim- 
ply showing  his  title.  Kinyon  v.  Leortr 
<xrd,  149  P.  S.  318. 

407.  At  a  sheriff's  sale  of  real  estate  as 
the  property  of  a  husband,  a  notice  that 
the  property  belonged  to  the  wife  or  her 
heirs,  brought  home  to  a  purchaser  at  a 
second  sherifPs  sale,  is  not  sufficient  to 
prevent  the  purchaser  at  the  second  sale 
from  taking  the  husband's  title,  whatever 
it  was.    Lavrrerux  v.  Keener,  149  P.  S.  402. 

40a  Where  no  formal  notice  was  given 
at  the  sherifPs  sale  that  the  defendant's 
wife  claimed  the  property,  but  the  pur- 
chaser testified  that  he  heard  it  said  be- 
fore he  purchased  the  land  and  on  the 
day  of  sale  that  the  wife  held  the  title ; 
it  was  held,  that  this  was  a  sufficient  no- 
tice to  the  purchaser  that  the  title  was 
in  the  wife.  Hodcemeyer  v.  Hartman,  2 
York  173. 

409.  If  a  judgment  appears  unsatisfied 
of  record,  a  purchaser  at  sheriff's  sale  is 
not  bound  to  go  beyond  it,  and  is  not 
affected  with  notice  of  a  receipt  for  the 
same  on  the  sheriff's  private  docket 
JSaunders  v.  GovM,  134  P.  S.  446;  s.  o.  26 
W.  N.  C.  124.    See  s.  c.  124  P.  8.  237. 

410.  In  the  absence  of  knowledge  or 
notice  of  secret  equities  a  purchaser  at 
sherifTs  sale  has  a  right  to  rely  upon  the 
record*    Btuld  v.  Olmr,  148  P.  S.  194. 

411.  Where  a  person  advises  the  de- 
fendant in  an  execution  to  permit  his 
property  to  be  sold  at  sheriff's  sale,  and 
agrees  to  buy  the  property  in  for  him,  a 
repudiation  of  such  agreement  makes 
him  a  trustee  ex  mcUeficio  for  the  former 
owner.  ShaUcro8s  v.  Mawhinney,  7  Atlan. 
734. 


412.  An  oral  agreement  to  purchase 
for  another  at  a  sheriffs  sale  will  not, 
in  the  absence  of  fraud,  or  the  payment 
of  the  purchase  money,  establish  a  trust 
McCaU'a  Appeal,  11  Atlan.  206. 

413.  Where  a  defendant's  wife,  having 
an  equitable  interest  in  the  land,  was  in- 
duced to  confide  in  the  verbal  promises  of 
a  creditor  of  her  husband  that  he  would 
purchase  for  her  benefit  at  a  sheriff's  sale, 
and,  in  pursuance  of  this,  allowed  him  to 
become  the  holder  of  the  legal  title,  a 
subsequent  denial  by  the  latter  was  such 
a  fraud  as  will  convert  him  into  a  trustee 
ex  malefieio.  In  ejectment  by  the  pur- 
chaser, however,  the  court  will  direct  a 
verdict  for  the  plaintiff  to  be  vacated, 
and  judgment  for  the  defendant  on  the 
payment  of  the  indebtedness  due  the 
plaintiff  in  specified  instalments.  Gow- 
perthwaite  v.  Fir8t  National  Bank,  2  Cent. 
795.    See  s.  c.  102  P.  S.  397. 

414.  A  purchaser  at  a  sheriff's  sale  can- 
not be  converted  into  a  trustee  ex  malejido 
of  the  debtor,  unless  the  fraud  exist  at  the 
time  of  the  sale,  and  the  evidence  of  it 
be  clear  and  unequivocal.  Huffnagle  v. 
mackbum,  137  P.  S.  633;  s.  c.  27  W.  N.  C. 
60. 

415.  The  plaintiffs  attorney  at  a  sher- 
iffs sale  having  reached  the  limit  of  bid 
authorized  by  his  client,  is  at  liberty  to 
make  with  the  purchaser  such  arrange- 
ment as  he  thinks  best  for  his  client. 
Bartdet  v.  Saylor,  12  Atlan.  854 ;  s.  o.  11 
Cent  787. 

416.  A  life  tenant  may  purchase  the 
premises  at  a  sale  on  a  mortgage,  though 
the  same  be  foreclosed  by  reason  of  his 
own  default  in  the  payment  of  the  inter- 
est Fidelity  Ins.  Trust  &  S.  D.  Co.  v. 
Deitz,  132  P.  S.  36. 

417.  Creditors  who  each  claim  a  supe- 
rior lien  may  unite  in  purchasing  a  prop- 
erty at  sheriff's  sale  for  their  joint  benefit 
for  the  purpose  of  preventing  subsequent 
litigation  between  themselves  in  the  dis- 
tribution of  the  proceeds.  Hiiber  v.  Cros-  ^ 
land,  140  P.  S.  676. 
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(e)  Sights  of  porchaaen. 

41&  Where  land  is  purchased  at  sher- 
ifPs  sale,  the  purchaser  may  enter  if  he 
can  do  so  peaceably,  but  the  tenant  in 
possession  imder  the  defendant  id  the 
execution  is  only  bound  to  surrender 
when  proceedings  under  the  statute  or  a 
judgment  in  ejectment  require  it.  Frick 
V.  Futeaa,  164  P.  S.  623. 

419.  Where  a  legacy  is  explicitly 
charged  on  land  but  the  claim  is  not  set 
up  until  nearly  four  years  after  the  pro- 
bate of  the  will,  the  burden  will  be  hdd 
to  be  upon  the  legatee  to  overcome  the 
presumption  of  payment;  but  in  such 
case  it  is  sufficient  to  prove  that  with  the 
consent  of  the  parties  then  owning  the 
land,  the  personalty  was  distributed  to 
the  exclusion  of  the  legatee;  and  this, 
even  t^ainst  subsequent  purchasers  at 
sherifPs  sale.  Parker's  Estate,  12  C.  C. 
436. 

420.  Where  a  purchaser  at  sheriff's  sale 
permits  the  judgment  defendant  to  re- 
main in  possession  and  to  grow  crops  on 
the  land  as  theretofore,  neither  such  pur- 
chaser nor  his  vendee  can  enter  and 
remove  any  portion  of  the  crops  so  grown. 
Potter  V.  Lambie,  142  P.  S.  635. 

421.  Where  a  tenant  of  a  defendant  in 
an  execution,  after  the  acknowledgment 
of  the  sheriff's  deed  and  service  of  notice 
to  quit,  cut  hay  on  the  premises ;  it  was 
held,  that  he  was  liable  for  the  value 
thereof  to  the  sheriff's  vendee.  Hewitt  v, 
Mcllvain,  10  C.  C.  562. 

422.  Where  an  assignee  for  creditors 
leased  land  to  a  tenant  on  shares  and  the 
land  was  afterwards  sold  under  a  judg- 
ment entered  prior  to  the  assignment,  and 
on  the  day  of  the  sherifPs  sale  the  tenant 
cut  and  gathered  six-sevenths  of  a  crop  of 
com  which  had  been  planted  after  the 
assignment,  and  afterwards  cut  the  other 
seventh;  it  was  hdd,  that  the  sheriff's 
vendee  was  entitled  to  the  whole  crop  of 
com-      Homer  v.  Hoover,  10  C.  C.  563. 

423.  Manure,  fencing  and  timber  pass 
by  a  sheriff's  sale  of  the  land.  They  will 
not  pass  under  a  sale  of  "  balance  "  under 


a  writ  of  fieri  facias.     Gfourley  v.  Lukens, 
4  Montg.  15. 

424.  Upon  a  sherifPs  sale  of  land  grow- 
ing crops  pass  to  the  purchaser  as  appur- 
tenant to  the  land  unless  they  have 
previously  been  severed  from  the  free- 
hold.   Peeling  v.  Young,  1  York  218. 

425.  The  engine  machinery  and  ap- 
pliances of  an  electric  light  plant  do  not 
pass  to  the  purchaser  of  the  real  estate  at 
sheriff's  sale  under  a  mortgage,  unless  it 
was  the  intention  to  make  the  plant  a 
part  of  the  realty  when  it  was  erected. 
VaU  V.  Weaver,  132  P.  S.  363. 

426.  Rent  accruing  after  a  sheriff's 
sale  of  the  reversion  belongs  to  the  pur- 
chaser; and  this,  although  the  landlord 
may  have  assigned  it  to  a  third  person. 
Murphy  v.  Cawley,  7  Kulp  128. 

427.  A  purchaser  of  real  estate  at  a 
sherifPs  sale  is  entitled  to  the  rent  of  the 
premises  due  under  a  lease  subsequent  to 
the  delivery  of  the  sheriff's  deed.  Herr 
V.  Binkley,  8  Lane.  234. 

428.  Where  damages  were  assessed  to 
A  for  opening  a  street  through  his  prop- 
erty, and  after  the  time  for  appeal  had 
elapsed  without  A  having  appealed,  al- 
though appeals  of  other  owners  were 
pending,  A's  property  was  sold  by  the 
sheriff,  and  subsequently  the  court  ordered 
the  street  to  be  opened  on  payment  of  the 
damages;  it  was  held,  that  the  portion 
assessed  for  A's  property  was  payable  to 
A  and  not  to  the  vendee  of  the  pur^ 
chaser  at  the  sheriff's  sale.  Arnold  v. 
Schaum,  10  Lane.  377. 

See  Execution,  VI. 

(<i)  Suits  by  and  against  puTchsaers. 

429.  In  an  action  against  a  constable 
for  levying  on  personal  property  which 
the  plaintiff  claims  to  have  purchased  at 
a  previous  sheriff's  sale,  neither  the  plain- 
tiff nor  the  sheriff  are  competent  witnesses 
to  show  by  parol  that  the  property  was 
sold  at  the  sherifPs  sale,  where  neither 
the  levy  nor  the  return  of  sale  included 
the  property  in  question.  Heinbaugh  v. 
Powell,  13  C.  C.  360. 
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430.  Where  the  assignee  of  the  lessee 
went  into  possession  and  thereafter  the 
lessor  executed  a  mortgage  upon  the 
property,  and  it  appeared  that  after  as- 
signment of  the  lease  and  before  the 
sheriff's  sale  under  said  mortgage  the 
lessor  received  the  rent  regularly  from 
the  assignee,  and  accepted  him  as  his 
tenant,  and  by  parol  released  the  lessee 
from  all  future  liability ;  it  was  held,  in 
an  action  by  the  purchaser  at  sheriff's 
sale  against  the  original  lessee,  that  judg- 
ment was  properly  entered  for  the  de- 
fendant. Peoples  Bank  v.  Alexander,  140 
P.  S.  22. 

431.  In  an  action  of  ejectment  against 
a  sheriff's  vendee,  evidence  is  not  admis- 
sible that  the  description  of  the  improve- 
ments on  the  property  in  the  sheriff's 
notices  of  the  sale  was  inadequate. 
Shearer  v.  Peffer,  155  P.  S.  601. 

432.  In  an  action  of  trespass  against  a 
purchaser  at  sheriff's  sale  and  the  sheriff 
and  his  deputy,  for  unlawfully  entering 
upon  the  defendant's  land  and  tearing 
down  a  house  thereon ;  it  was  held,  that 
the  sheriff  and  hia  deputy  were  not  liable 
for  the  destruction  of  the  house  unless 
they  were  shown  to  have  some  other  con- 
nection with  it  than  merely  that  of  putting 
the  purchaser  in  possession.  J^Vicfc  v. 
Fiseus,  164  P.  S.  636. 

(«)  Defaolting  purchasers. 

433.  A  defaulting  purchaser  at  an  as- 
signee's sale,  if  the  assignee  elects  to  re- 
scind and  the  premises  are  resold,  can 
recover  back  the  excess  of  the  money  paid 
by  him  over  and  above  the  deficiency  in 
the  price  at  the  second  sale.  Jacoby  v. 
Stetder,  2  Cent.  607. 

434.  The  liability  of  a  defaulting  pur- 
chaser at  a  sheriff's  sale  for  a  loss  on  a 
resale  of  the  property  is  to  the  sheriff, 
and  an  action  to  enforce  such  liability 
must  be  brought  in  the  sheriff's  name. 
Smith  V.  Wilson,  152  P.  S.  562. 

435.  Where  real  estate  is  bound  by  a 
mortgage  and  subsequent  judgments  and 
is  bid  in  by  the  mortgagee  at  a  sale  under 
the  mortgage,  who  fails  to  pay  the  pur- 


chase money  and  the  land  is  resold,  the 
amount  of  the  mortgagee's  default  cannot 
be  set  off  against  his  mortgage  upon  a 
distribution  of  the  fund  raised  by  the 
second  sale.  Smith  v.  WHaon,  162  P.  S. 
562. 

436.  Where  a  purchaser  at  the  sale  of 
real  estate  by  an  assignee  for  creditors 
defaults,  he  cannot  be  held  liable  for  any 
difference  between  the  price  at  which  he 
bought  and  the  price  at  the  second  sale, 
where  the  resale  is  not  on  the  terms  of 
the  first  sale.  Ramsay  v.  Hersker,  163 
P.  S.  480. 

437.  A  sheriff  cannot  maintain  an  action 
for  the  amount  of  a  bid  for  real  estate 
after  he  has  made  a  return  of  the  writ 
under  which  the  sale  was  made  that  the 
defendant  had  failed  to  pay  his  bid,  and 
after  a  subsequent  sale  and  deed  of  the 
same  property  to  another  purchaser  under 
a  writ  issued  on  another  judgment  and 
distribution  of  the  purchase  money  real- 
ized from  the  second  sale.  ConneU  v. 
Shryock,  167  P.  S.  483. 

XIV.  Summary  proceedings  to  ob- 

tain possession. 

43&  The  refusal  of  a  rule  for  posses- 
sion under  the  local  act  of  13  May  1871 
is  no  bar  to  an  action  of  ejectment  by 
the  purchaser  at  sheriff's  sale,  Bartolet 
V.  Saylor,  12  Atlan.  864;  s.  c.  11  Cent. 
787. 

XV.  Distribution  and  discharge  of 

encumbrances. 

(a)  Principles  of  dlstribntlon. 

439.  If  the  plaintiff  in  a  judgment 
receives  the  amount  of  the  same  from  the 
sheriff  out  of  the  proceeds  of  the  sale  of 
defendant's  real  estate  thereunder,  he 
may  retain  the  whole  amount,  though  it 
be  more  than  the  amount  actually  due  on 
the  judgment,  but  not  more  than  enough 
to  extinguish  the  indebtedness  due  by  the 
defendant ;  and  this  i^inst  the  previous 
purchaser  of  the  land  from  the  defendant, 
who  had  no  knowledge  of  the  lien  and 
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who  had  paid  the  whole  purchase  money. 
First  Nationai  Bank  v.  Fair,  127  P.  S. 
324. 

440.  Where  land  is  sold  at  sheriff's 
sale  mider  a  judgment  recovered  subse- 
quent to  a  fraudulent  conveyance,  and 
there  is  no  reconveyance  made  to  the 
defendant,  liens  in  existence  when  the 
conveyance  was  made  are  not  divested. 
Heistand  v.  Wmiamaon,  128  P.  S.  122; 
afGirming  WiUiamaon  v.  Heistand,  1 
Northam.  148. 

441.  Where  a  conveyance  is  made  in 
fraud  of  creditors  and  the  land  is  subse- 
quently sold  at  sheriff's  sale  as  the  prop- 
erty of  the  grantor,  a  judgment,  a  portion 
of  which  is  for  a  consideration  prior  to 
the  conveyance,  is  entitled  to  participate 
in  the  distribution  to  the  extent  to  which 
the  transaction  tended  to  defraud  the 
holder  thereof.  Henderson  v.  Henderson, 
133  P.  S.  399;  s.  c.  26  W.  N.  C.  657; 
reversing  s.  o.  4  Del.  64. 

442.  Where  a  judgment  is  confessed  to 
secure  the  debtor's  several  creditors,  the 
moneys  collected  upon  it  to  be  distributed 
"  among  all  my  creditors,  share  and  share 
alike,"  it  may  be  shown  on  distribution 
that  the  intention  of  both  the  debtor  and 
trustee  was  to  secure  only  certain  specified 
claims  scheduled  in  writing  at  the  time, 
and  that  by  mistake  certain  words  which 
wovdd  have  so  restricted  the  security  were 
omitted  from  the  confession.  Jenkins  v. 
Davis,  141  P.  S.  266;  reversing  s.  c.  6 
Montg.  56. 

443.  Where,  by  an  agreement  of  sale, 
the  grantee  was  to  give  six  thousand 
dollars  for  a  farm  by  paying  encumbrances, 
and  if  the  farm  was  sold,  the  proceeds 
were  to  be  divided  equally  between  the 
grantor  and  grantee;  and  after  the 
grantee  had  paid  one  thousand  dollars 
the  premises  were  sold  by  the  sheriff; 
it  was  hdd,  upon  distribution,  that  the 
grantee  could  claim  only  half  the  proceeds 
after  allowing  for  the  six  thousand  dollars 
of  encumbrance  he  was  obliged  to  pay. 
Potter  V.  Langstratk,  161  P.  S.  216; 
reversing  s.  c.  7  Montg.  95. 

444.  Where  a  fund  is  raised  by  the 


sheriff's  sale  of  decedent's  real  estate, 
the  balance  after  the  payment  of  liens 
must  be  paid  to  the  executor  or  adminis- 
trator of  the  decedent  and  cannot  be  dis- 
tributed by  an  auditor  appointed  by  the 
common  pleas;  the  jurisdiction  of  the 
orphans'  court  is  exclusive ;  but  it  seems 
that  when  the  case  gets  into  the  orphans' 
court,  the  issue  before  the  auditor,  al- 
though it  fell  with  the  proceedings  in  the 
common  pleas,  may  be  used  to  inform 
the  conscience  of  the  court  Weimer  v. 
Karck,  163  P.  S.  386. 

449.  Where  money  which  is  due  to  a 
person  is  paid  to  him  without  fraud,  he 
may  retain  it  although  he  could  not  have 
recovered  it  at  law.  Where  the  sheriff 
paid  to  the  plaintiff  in  an  execution  the 
amount  due  to  him  as  disclosed  by  the 
searches  and  it  was  afterwards  discovered 
that  a  city  claim  was  a  prior  lien  and  the 
sheriff  was  compelled  to  pay  such  lien, 
it  was  held,  that  the  sheriff  could  not  re- 
cover the  amount  of  the  claim  from  the 
plaintiff  in  the  execution.  Krumbhaar  v. 
YewdaU,  163  P.  S.  476. 

446.  nx)on  the  distribution  of  the  pro- 
ceeds of  real  estate  of  a  joint  stock  com- 
pany and  a  contest  between  judgment 
creditors,  it  was  held,  that  the  company 
did  not  acquire  title  until  the  execution 
and  delivery  of  a  deed  from  the  grantor 
(a  married  woman)  as  required  by  statuta 
Gardner  v.  MeadvUle  Glass  Works,  8  C. 
C.  199. 

447.  In  a  contest  over  the  proceeds  of 
a  sherifPs  sale  upon  a  fieri  facias,  the 
court  has  no  right  to  direct  the  sheriff  to 
make  distribution;  it  can  only  require 
the  sheriff  to  pay  the  fund  into  court 
Leinau  v.  Albright,  10  C.  C.  171 ;  s.  c. 
28  W.  N.  C.  166. 

44a  If  real  estate  of  a  decedent  be 
sold  under  execution,  the  proceeds,  over 
and  above  the  execution  and  costs,  should 
be  paid  to  the  executor  or  administrator 
upon  his  entering  security.  The  money 
will  not  be  ordered  into  court  Philip 
V.  Phillips,  4  Del.  348. 

449.  The  personal  representatives  of  a 
deceased  defendant  are  entitled  to  the 
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balance  of  the  proceeds  of  a  sherifiPs  saJe 
of  real  estate ;  it  is  the  duty  of  such 
representatives  to  distribute  the  money 
to  the  persons  entitled.  JPhiUipa  t.  Phil- 
Up$,  4  Del.  476. 

490.  An  orphans'  court  sale  for  the 
payment  of  debts  discharges  liens  against 
the  interest  of  the  heirs,  and  the  orphans' 
court  will  award  the  share  of  an  heir  to 
a  judgment  creditor.  Miller'a  Estate,  6 
Kulp  75. 

491.  That  the  auditor  awarded  the 
fond  to  a  claimant  without  identifying 
his  lien,  was  held  not  to  be  a  fatal  irregu- 
larity which  a  person  could  complain  of, 
vho  was  shown  to  have  no  right  to  par- 
ticipate in  the  distribution.  Heliaon'a 
Ealate,  6  Kulp  466. 

492.  Upon  the  distribution  of  a  fund 
arising  from  the  sale  of  real  estate  of  a 
decedent  under  an  execution,  the  same 
should  be  distributed  as  real  estate,  and 
it  should  not  be  charged  with  any  of  the 
expense  of  administration.  Kennedy's 
Estate,  1  Lack.  L.  N.  135. 

453.  A  commissioner  appointed  to 
make  distribution  of  the  proceeds  of  a 
sherifPs  sale  has  a  right  to  pass  upon  the 
evidence  and  to  reject  evidence  of  his 
own  motion.  Bowman  v.  Bowman,  1 
York  215. 

454.  Where,  at  the  time  of  the  delivery 
of  an  assignment  for  creditors,  the  stock 
of  tiie  assignor  had  been  levied  on  by 
virtue  of  several  executions  against  the 
assignor,  and  the  sheriff  delivered  the 
goods  to  the  assignee  under  agreement  to 
be  by  him  sold  and  the  proceeds  applied 
to  the  satisfaction  of  the  several  execu- 
tions according  to  the  order  of  priority 
of  lien ;  it  was  held,  that  the  prior  right 
of  the  first  execution  creditor  could  not 
be  defeated  on  the  ground  that  his  execu- 
tion was  prematurely  issued;  such  an 
irregularity  can  only  be  taken  advantage 
of  by  the  defendant.  Hanika'a  Eatate, 
138  P.  S.  330. 

45$.  Creditors  who  have  not  reduced 
their  claims  to  judgment  have  no  standing 
to  restrain  by  injunction  the  distribution 
of  a  sheriffs  sale,  on  the  ground  that  the 


judgment  under  which  the  sale  was 
made  was  fraudulent  and  collusive. 
KeUy  v.  Herb,  157  P.  S.  41. 

456.  Where  the  owner  of  land  which  is 
charged  with  liens  makes  a  conveyance 
which  is  fraudulent  as  against  creditors, 
a  sheriffs  sale  imder  a  judgment  subse- 
quently obtained  against  the  grantor 
passes  only  the  title  of  the  fraudulent 
grantee  and  the  prior  liens  are  not  af- 
fected.    Niederhofer  v.  Bange,  1  York  38. 

457.  A  constable  cannot  levy  upon 
goods  subject  to  a  prior  levy  of  the  sher- 
iff so  as  to  entitle  his  execution  to  share 
in  the  distribution  of  the  proceeds  of  the 
sheriffs  sale.  Vanvakal  v.  Croman,  1 
Dist.  Rep.  190. 

45a  A  special  Jieri  facias  against  cor- 
porate franchises,  under  the  act  7  April 
1870  (Brightly's  Purdon  431),  cannot  issue 
until  an  ordinary  Jieri  facias  has  been 
issued  and  returned  unsatisfied;  but  if 
the  officers  and  creditors  of  a  corporation 
permit  a  sale  under  a  special  fieri  facias 
without  the  issuance  of  a  previous  ordi- 
nary writ  and  bid  in  the  property  them- 
selves, they  cannot  object  after  the  rights 
of  such  third  parties  have  vested ;  in  such 
a  case  the  execution  creditors  in  the  order 
of  priority  are  entitled  to  the  proceeds  of 
the  sale  to  the  exclusion  of  the  general 
creditors.  VaUe  v.  Arnold  Manufacturing 
Co.,  6  Del.  69. 

459.  Where  the  report  of  an  auditor 
distributing  the  proceeds  of  a  sheriff's 
sale  has  been  lost  after  confirmation  niai, 
the  court  may  inquire  into  the  nature  of 
the  report  and  determine  the  validity  of 
the  exceptions  without  remitting  the  case 
to  the  auditor.  Andrewa  v.  Fishing  Creek 
Lumber  Co.,  161  P.  S.  204. 

460.  Where  the  proceeds  of  a  sheriff's 
sale  of  real  estate  is  in  court  for  distribu- 
tion, it  is  not  proper  practice  to  impound 
a  portion  of  the  fund  to  await  the  trial  of 
a  scire  facias  aur  mechanic's  lien  at  some 
future  time.  Andrews  v.  Fishing  Creek 
Lumber  Co.,  161  P.  S.  204. 

461.  A  rule  will  not  be  granted  upon 
the  sheriff  to  pay  over  the  money  made 
on  a  writ  of  fieri  facias  until  the  sheriff 
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has  made  a  return  of  his  writ.    Freed  v. 
Wells,  6  Kulp  206;  s.  c.  4  Del.  451. 

462.  Under  the  act  10  April  1862,  pro- 
viding for  the  distribution  of  the  proceeds 
of  sheriff's  sales  in  Allegheny  county,  if 
the  sheriff  report  a  schedule  of  distribu- 
tion not  in  accordance  with  the  list  of 
liens  as  certified  by  the  proper  officers, 
the  act  of  the  court  in  confirming  the 
schedule  is  not  conclusive  {md  he  may  be 
held  liable  in  an  action  of  damages ;  and 
this,  whether  the  error  in  the  schedule 
was  intentional  or  by  mistake.  Campbell 
V.  McCleary,  166  P.  S.  1 ;  affirming  s.  c. 
15  C.  C.  220. 

(c)   Marshalling  of  assets. 

463.  Where  a  life  estate  and  remainder 
are  sold  together  under  a  mortgage  for  the 
debt  of  the  life  tenant  and  there  remains 
a  surplus,  the  same  may  be  distributed  in 
two  ways;  either  the  life  estate  may  be 
valued  and  each  receive  their  share  in 
cash,  or  the  surplus  may  be  treated  as 
real  estate,  and  its  investment  directed 
until,  with  its  accumulations,  it  reaches 
the  value  of  the  land,  and  then  award  the 
interest  to  the  life  tenant  and  at  his  death 
the  corpus  to  the  remaindermen.  Dates- 
man's  Appeal,  127  P.  S.  348. 

464.  Upon  a  sheriff's  sale  of  the  entire 
estate,  a  life  tenant  is  not  entitled  out  of 
a  surplus  in  the  hands  of  the  sheriff,  to 
an  amount  expended  for  trifling  perma- 
nent improvements  without  the  consent 
of  the  remaindermen.     Ibid. 

465.  Where  land  botmd  by  a  judgment 
is  sold  subject  to  it,  the  judgment  debtor's 
own  land  is  primarily  liable  and  the  ven- 
dee's land  sustains  the  relation  of  surety. 
But  if  the  latter  be  subsequently  sold  at 
sheriff's  sale  the  said  judgment  will  be 
paid  thereout,  but  the  amount  thereof 
will  be  deducted  from  the  amount  of  a 
judgment  held  by  the  original  judgment 
debtor  against  his  vendee,  the  defendant 
in  the  execution.  The  judgment  creditors 
of  the  latter  are  entitled  to  be  subrogated 
to  the  rights  of  the  original  judgment 
creditor  against  his  debtor.  Wolf  v.  Fer- 
guson, 129  P.  S.  272. 


466.  There  being  two  funds  on  differ- 
ent executions  against  two  distinct  prop- 
erties of  the  same  defendant,  an  auditor 
appointed  to  distribute  one  fund  may  re- 
ceive evidence  as  to  the  other,  and  marshal 
the  assets  and  adjust  the  claims  with  ref- 
erence to  both  funds.  Kendig  v.  Xomdu, 
135  P.  S.  612;  s.  c.  26  W.  N.  C.  353; 
affirming  s.  c.  7  Lane.  217. 

467.  Where  properties  in  West  Vir- 
ginia and  in  Pennsylvania  were  assigned 
by  a  general  assignment  for  creditors,  the 
proceeds  of  a  subsequent  sale  were  dis- 
tributed so  that  creditors  secured  by  a 
trust  deed  of  the  West  Virginia  property 
were  first  ptud  thereout,  and  the  proceeds 
of  the  Pennsylvania  property  were  then 
distributed  to  the  judgment-creditors  re- 
maining unpaid  in  the  order  of  their  prior- 
ity. Mos^s  Estate,  138  P.  S.  646 ;  s.  c.  27 
W.  N.  C.  300. 

46&  Where,  after  the  entry  of  a  judg- 
ment, portions  of  the  land  bound  thereby 
were  demised  for  oil  and  gas  production, 
and  upon  the  issue  of  an  execution,  the 
grantees,  under  the  act  22  April  1856 
(Brightly's  Purdon  1095),  applied  for  an 
order  on  the  plaintiff  to  sell  first  the  on- 
aliened  land  or  otherwise  on  payment  of 
the  judgment,  to  assign  the  same,  and 
the  petitioners  paid  the  money  into  court; 
it  was  held,  that  independently  of  the  act 
22  April  1856  the  petitioner  having  paid 
the  money  into  court  in  compliance  with 
an  order  made  at  the  plaintiff's  instance, 
such  payment  was  the  equivalent  of  a 
payment  to  the  plaintiff  and  it  was  not 
error  for  the  court  to  enter  a  final  order 
for  the  assignment  of  the  judgment  to 
the  petitioner.  Porter  v.  VanderUn,  146 
P.  S.  138. 

469.  Where  a  wife's  land  is  mortgaged 
for  the  husband's  debt,  a  subsequent  judg- 
ment creditor  of  the  husband  cannot 
claim  that  the  mortgagee  shall  proceed 
first  against  the  property  of  the  wife,  nor 
can  he  claim  to  be  subrogated  to  the 
mortgagee's  security  against  the  wife;  in 
such  a  case  the  wife  is  but  a  surety  for 
the  mortgagee  for  the  husband.  ZtiOer\. 
Henry,  167  P.  S.  1. 
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470.  Where  the  owner  of  a  second 
mortgage  has  released  the  timber  on 
the  land  from  the  lien  of  his  mortgage 
and  then  taken  an  assignment  of  the 
judgment  on  the  first  mortgage,  he  will 
not  be  permitted  to  issue  an  execution 
on  the  judgment  and  sell  both  the  land 
and  timber,  but  the  court  will  confine  the 
execution  to  the  land  alone  in  the  first 
place  and  will  only  order  a  sale  of  the 
timber  if  the  proceeds  of  the  first  sale  are 
insufficient  to  satisfy  the  first  mortgage. 
PraU  V.  Waterhome,  158  P.  S.  46. 

471.  Where  a  lessee  under  an  oil  lease 
has  bought  judgments  which  were  liens 
upon  the  leased  premises  prior  to  the 
execation  of  the  lease,  he  has  a  right  to 
issue  execution  on  the  judgments  and  to 
sell  the  property  subject  to  the  leasehold 
estate ;  in  such  a  case  he  has  an  equity  to 
hare  the  estate  of  the  defendant  in  the 
judgments  sold  in  the  inverse  order  of 
the  conveyances  made  by  him,  and  the 
court,  under  the  act  22  April  1856  (Bright- 
ly's  Purdon  1095),  has  authority  to  make 
an  order  enforcing  this  equity.  Porter  v. 
Vandaiin,  158  P.  S.  146. 

472.  Pieces  of  land  subject  to  a  com- 
mon encninbrance,  when  sold  successively, 
are  Uable  for  the  encvimbrance  in  the 
mTerse  order  of  alienation ;  a  mortgagee 
who,  with  knowledge  of  a  sale  and  con- 
veyance by  the  owner,  of  a  portion  of 
the  mortgaged  premises,  subsequently  re- 
leftses  other  portions  of  the  land,  cannot 
liry  his  debt  out  of  the  portion  of  the 
'Uid  first  sold.  Turner  v.  Flenniken,  164 
".  S.  469. 

473.  Where  a  debtor  conveys  a  portion 
rf  his  property  subject  to  a  general  lien, 
and  the  balance  is  subsequently  sold  at 
sheriff's  sale ;  upon  distribution,  the  cred- 
itors with  a  lien  only  upon  the  portion 
sold  at  sheriffs  sale  cannot  compel  the 
general  lien  creditor  to  look  to  the  por- 
tion first  conveyed.  Hoffman  v.  Leach,  5 
Kulp  313. 

474.  Where  one  mortgage  covers  four 
pieces  of  land  and  another  covers  only 
three  of  them,  the  latter  mortgagee  may, 
at  sheriff's  sale,  on  the  former  compel  the 


sheriff  to  first  sell  the  piece  on  which  the 
selling  mortgagee  has  the  sole  lien ;  equity 
will  compel  a  creditor  who  has  a  lien  on 
two  funds,  as  against  a  creditor  who  has 
a  lien  on  one  only,  to  resort  to  the  fund 
on  which  he  has  the  sole  lien.  Lehman 
v.  Tammany,  7  Kulp  235. 

479.  Where  the  liens  against  the  de- 
fendant were,  first,  a  judgment  on  all  his 
realty  in  favor  of  K ;  second,  a  mortgage 
on  part  only  in  favor  of  V ;  and  third,  a 
judgment  on  all  in  favor  of  Z ;  and  E's 
judgment  was  paid  in  full  without  desig- 
nating any  particular  fund;  it  was  held, 
that  it  would  not  be  presumed  that  K 
first  exhausted  that  fund  upon  which  Y 
had  no  lien,  where  such  a  presumption 
would  work  injury  to  the  rights  of  Z. 
Keeeey  v.  NoeM,  2  York  166. 

(<I)  Costs. 

476.  Upon  distribution  of  a  fund  in 
court,  made  on  execution,  the  fees  of  the 
plaintiff's  attorney  are  not  entitled  to  be 
paid  out  of  the  fund.  Philadelphia  & 
Reading  Railroad  Co.'s  Appeal,  3  Atlan. 
838. 

477.  Upon  the  distribution  of  the  pro- 
ceeds of  a  sheriff's  sale,  the  costs  of  the 
audit  should  not  be  imposed  upon  a  judg- 
ment creditor  who  succeeds  in  excluding 
as  fraudulent  a  judgment  prior  in  date 
to  his  own.  Hummel  v.  Hummel,  166 
P.  S.  198. 

47a  Upon  the  distribution  of  the  pro- 
ceeds of  the  sheriffs  sale  of  real  estate, 
the  costs  of  audit  will  not  be  allowed  to 
the  reduction  of  the  plaintiff's  claim,  the 
first  lien  creditor,  where  the  ground  of 
contest  was  merely  a  suspicion  of  fraud 
and  collusion,  unsupported  by  evidence. 
Duffy  V.  Duffy,  9  C.  C.  266. 

479.  Where  money  is  ordered  into 
court  by  a  judgment  creditor  who  asks 
for  the  appointment  of  an  auditor,  the 
costs  of  the  audit  should  be  paid  out  of 
the  fund;  and  this,  although  the  judg- 
ment of  such  creditor  be  subsequently 
set  aside.    OnffU  v.  Oriffie,  12  C.  C.  390. 

MO.  Where  the  proceeds  of  a  sheriff's 
sale  were  ruled  into  court  by  the  claim- 
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ant,  who  had  an  auditor  appointed  and 
found  in  favor  of  the  plaintiff  in  the 
execution;  it  vras  held,  that  the  entire 
fund  was  payable  to  the  plaintiff  and 
that  the  costs  of  the  audit  were  charge- 
able upon  the  claimant.  Kraemer  v. 
Mullin,  12  C.  C.  190. 

481.  Where  two  executions  were  issued 
upon  judgments  hj  confession  and  only 
the  second  contained  a  waiver  of  the 
exemption,  and  the  amount  realized  by 
the  sale  was  less  than  the  exemption, 
the  costs  of  the  second  execution  were 
first  deducted  and  the  balance  was  dis- 
tributed to  the  first  execution  creditor. 
Kiefer  v.  Eiefer,  14  C.  .C.  546. 

482.  Where  no  sale  is  made  or  money 
paid  upon  a  writ  of  execution,  but  the 
plaintiff  satisfies  the  judgment  upon 
receiving  security  for  the  debt,  interest 
and  costs  which  is  made  a  lien  upon  the 
defendant's  land,  the  sheriff  is  not  en- 
titled to  commissions  upon  the  debt 
Irvin  V.  Jonea,  16  C.  C.  97;  8.  c.  3  Dist.. 
Rep.  782. 

483.  Where  there  are  several  liens 
against  the  land  which  is  sold  by  the 
sheriff  upon  a  junior  lien  and  the  sale 
does  not  produce  enough  to  pay  off  the 
senior  lien,  the  sheriff's  costs  on  the  writs 
of  Jieri  facias  and  venditioni  exponas  on 
which  the  money  was  raised  are  payable 
out  of  the  proceeds  of  the  sale.  Drake  v. 
Hayes,  2  Lack.  Jur.  297. 

484.  Where  exception  is  made  by  lien 
creditors  to  the  sheriff's  return  upon  the 
ground  that  the  judgment  upon  which 
the  sale  was  made  is  invalid,  and  the 
auditor  finds  against  the  exceptants,  the 
costs  of  the  audit  will  be  charged  against 
the  fund  where  it  appears  that  the  except- 
ants had  probable  cause  to  object  to  the 
return.  Drake  v.  Hayes,  2  Lack.  Jur. 
297. 

485.  Where  the  proceeds  of  a  sheriff's 
'  sale  are  paid  into  court  by  agreement,  the 

costs  should  be  placed  upon  the  fund; 
an  imsuccessful  claimant  who  has  not 
made  the  audit  necessary  should  not  be 
visited  with  the  costs.  Hartman  v.  Gar- 
ner, 7  Montg.  199. 


(e)  Wages. 
(1)  Botice  of  claim. 

486.  A  notice  which  does  not  set  forth 
a  business  of  the  defendant  coming 
within  the  statute,  or  the  nature  or  kind 
of  labor,  or  that  the  property  seized  was 
used  in  the  defendant's  business,  is  in- 
suficient.  Defects  in  the  notice  cannot 
be  cured  by  affidavits.  Zealberg's  Appeal, 
3  Cent.  263. 

487.  Upon  an  assignment  for  creditors 
in  order  to  give  preference  to  wages 
claims;  it  was  held,  under  the  acts  9 
April  1872,  13  June  1883  and  3  June 
1887  (since  further  amended  by  the  act 
12  May  1891,  Brightly's  Purdon  2074), 
that  the  claim  filed  must  set  forth  the 
amount  of  wages  due  and  preferred; 
the  character  of  the  services,  and  that  the 
same  were  rendered  in  and  about  the 
business  carried  on;  that  the  labor  was 
done  within  six  months;  so  the  process 
must  sufficiently  be  set  out  and  described 
and  the  claimant  must  set  forth  that  his 
claim  is  a  lien  on  the  specific  property 
levied  on  or  assigned.  As  to  such  per- 
sons not  engaged  in  the  operations  men- 
tioned in  the  first  section  of  the  later 
acts,  the  act  22  April  1854  (Brightly's 
Purdon  140),  allowing  the  preference  of 
one  hundred  dollars,  is  still  in  force. 
PauFs  Estate,  148  P.  S.  121. 

48a  Upon  the  distribution  of  the  pro- 
ceeds of  real  estate  assigned  for  creditors, 
no  claim  for  wages  is  entitled  to  prefer- 
ence unless  it  has  been  filed  in  the  pro- 
thonotary's  office  within  three  months 
after  the  same  became  due  and  owing. 
This  proviso  was  originally  contained  in 
the  act  7  April  1872  but  was  repealed  by 
the  act  8  May  1874,  and  again  re-enacted 
by  the  act  13  June  1883,  which  re-enact- 
ment was  held  to  be  in  conflict  with 
article  III.  sec.  6,  of  the  constitution,  and 
the  act  3  June  1887  was  AcW  to  repeal 
the  act  8  May  1874  by  implication. 
Brown's  Estate,  152  P.  S.  401.  The  pro- 
viso was  again  re-enacted  by  the  act  12 
May  1891  (Brightly's  Purdon  2075). 

489.  A  notice  is  sufficient  which  sets 


3598 


Digitized  by 


Google 


7197 


EXECUTION,  XV. 


7198 


forth  a  levy  of  all  the  goods  and  chattels 
of  the  defendant,  his  business  of  hotel- 
keeping,  the  character  of  the  labor  and 
services,  the  times  when  they  were  done 
or  rendered,  the  amount  due,  and  then 
claims  a  lien  upon  the  property.  Timmet 
V.  mtz,  156  P.  S.  384. 

490.  A  notice  stating  the  capacity  in 
which  the  claimant  was  employed,  and 
designating  the  business  as  a  "manufac- 
tory," is  sufficient  Whitney  v.  Cope,  8 
C.  C.  660. 

491.  A  notice  of  claim  of  wages  by 
husband  and  wife  may  be  included  in 
one  notice  signed  by  the  husband.  Wiand 
T.  Himmdwright,  8  C.  C.  663. 

492.  In  a  notice  of  a  claim  for  wages, 
the  kind  of  business  in  which  the  defend- 
ant is  engaged  should  be  set  forth  or  the 
notice  will  be  held  to  be  insufficient 
Leinau  v.  Albright,  10  C.  C.  171 ;  s.  c.  28 
W.  N.  C.  166. 

493.  A  notice  of  a  claim  for  wages  is 
sufficient  if  it  recite  the  first  execution  by 
the  names  of  the  parties  and  without  the 
number  of  the  term ;  it  is  not  necessary 
that  the  notice  should  recite  all  the  ex- 
ecutions vmder  which  the  levy  was  made. 
Wilam  V.  Oibaan,  10  C.  C.  191. 

494.  A  notice  of  a  wages  claim  should 
show  the  officer  and  others  interested 
that  the  labor  was  performed  within  the 
time  limited  by  the  act,  and  in  a  business 
defined  therein ;  it  should  also  show  the 
sum  due  and  that  the  property  subject 
to  the  preferred  lien  is  embraced  in  the 
levy.     Qarretson  v.  Harris,  13  C.  C.  333. 

495.  Upon  a  sale  of  personal  property 
by  an  assignee  for  creditors,  labor  claim- 
ants are  not  required  to  give  the  assignee 
notice  of  their  claim,  they  are  simply  re- 
quired to  prove  their  right  to  preference 
before  the  auditor  appointed  to  distribute 
the  fund.  McC^easter'a  Estate,  16  C.  C. 
121. 

496.  A  claim  for  work  done  in  and 
about  the  lumber  yard  of  the  defendant 
or  for  work  performed  in  and  abont  the 
stable  and  house  of  the  defendant,  is  in- 
sufficient as  not  sufficiently  describing 
the  premises ;  so,  the  notice  should  spe- 


cifically mention  the  particiilar  kind  of 
work  done,  a  claim  for  "  work  done  "  is 
not  sufficient.  Eauffman  v.  Mosser,  3 
Dist  Rep.  90. 

497.  A  notice  of  a  claim  for  wages  is 
fatally  defective  which  fails  to  set  out 
the  process  by  which  the  goods  are  under 
execution,  or  that  the  amount  claimed  is 
a  lien  on  the  property.  Coates  v.  Wright, 
3  Dist  Rep.  392. 

49a  Under  the  act  9  April  1872,  sec. 
3  (Brightly's  Purdon  2075),  where  an 
employer  becomes  insolvent,  the  lien  for 
wages  extends  to  all  his  property,  and  in 
such  a  case  it  is  not  necessary  for  the 
claimant  in  his  notice  to  the  sheriff  to 
connect  the  property  levied  upon  with  the 
special  employment  in  which  his  wages 
were  earned.  Wolf\.  TiUirtghaa,  3  Lack. 
Jur.  209. 

499.  A  notice  that  the  wages  were 
earned  as  stable  boss  in  connection  with 
a  circus  and  in  attending  to  horses  used 
in  a  circus  was  held  to  be  sufficiently 
specific  as  to  the  character  of  the  labor 
and  the  business  of  the  employer. 
Humphrevine  v.  HumphreviUe,  11  Lane. 
177. 

500.  A  notice  of  claim  for  wages  should 
state  expressly  that  the  property  sub- 
jected to  the  lien  is  embraced  in  the  levy. 
A  description  of  the  business  of  the  de- 
fendant as  a  "merchant"  is  sufficient. 
Crater  v.  Deemer,  1  Northam.  112. 

SOU.  Where  a  claim  for  wages  stated 
that  it  was  against  the  property  of  the 
defendant  doing  business  at  a  certain 
place,  and  was  for  wages  for  labor  and 
services  rendered  by  him  as  a  laborer  and 
clerk  for  said  defendant  in  and  about 
said  business  within  six  months  preced- 
ing the  date  of  sale,  clerking  in  store, 
etc. ;  it  was  field,  that  the  claim  was 
sufficient.  Osenbach  v.  Heckman,  4 
Northam.  396.  » 

502.  A  notice  of  a  claim  for  wages 
should  be  sufficiently  full  and  clear  to 
show  that  the  labor  was  performed  within 
the  time  limited  by  the  act,  in  a  business 
defined  therein,  the  sum  due,  and  that 
the  property  subject  to  the  preferred  lien 
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is  embraced  in  the  levy.    Wilton  Laundry 
Machine  Co.  v.  Stacks,  7  York  137. 

503.  For  a  proper  form  of  a  claim  for 
wages,  see  note  to  Kauffman  v.  Motaer, 
3  Dist.  Bep.  92. 

(2)  Wben  tke  claim  attaches. 

504.  A  writ  of  execution  may  be  stayed 
without  the  consent  of  wage  claimants; 
their  liens  do  not  attach  until  the  sale 
when  they  are  entitled  to  be  first  paid  out 
of  the  proceeds.  Mettfett  v.  Mohn,  37 
W.  N.  C.  87,  reversing  s.  c.  11  Lane. 
249. 

(8)  When  pnfemce  It  allowed. 

505.  Under  the  act  12  May  1891 
(Brightly's  Purdon  2074)  a  labor  claim- 
ant is  not  deprived  of  his  preference  be- 
cause he  is  neither  a  citizen  nor  a  resident 
of  the  state.  McCleaster'a  Estate,  15  G. 
C.  121. 

506.  Where  the  claimants  were  tailors 
working  in  a  tailor  shop  connected  with 
a  merchant  tailoring  store,  and  the  shop 
and  store  were  carried  on  as  part  of  the 
same  business,  and  the  contents  of  the 
store  were  sold  under  execution ;  it  was 
held,  under  the  act  13  June  1883  (amended 
by  the  act  12  May  1891,  Brightly's  Pur- 
don 2074),  that  the  claimants  were  en- 
titled to  a  preference  for  their  wages  out 
of  the  fund.  Sproid  v.  Murray,  156  P.  S. 
293. 

507.  A  household  servant  who  is  em- 
ployed to  be  paid  what  her  services  are 
worth,  is  entitled  to  a  preference  for  what 
they  are  worth.  Timmes  v.  Metz,  156 
P.  S.  384. 

(4)  Wkm  ast  «Uaw*d. 

506.  The  wages  of  a  common  farm  la- 
borer were  not  preferred  vmder  the  acts  of 
9  April  1872  or  13  June  1883.  Schwartz 
V.  Bhoades,  3  Del.  693 ;  s.  c.  6  Lane.  202 ; 
Boyer  v.  Bensinger,  4  Del.  368;  s.  o.  2 
Northam.  335 ;  NoUeU  v.  Groff,  4  Del.  37 ; 
contra,  Wiand  v.  Himmelwright,  8  C.  C. 
663. 

509.  Farm  laborers  are  entitled  to  a 
preference   for  their  wages  where  their 


employment  was  permanent  and  not  tem- 
porary in  its  character;  haymakers  and 
threshers,  temporarily  employed,  are  not 
within  the  act  WUson  v.  Oibson,  10 
C.  C.  191. 

510.  The  act  12  May  1891  (Brightly's 
Purdon  2074)  is  constitutional,  and  in- 
cludes farm  laborers  and  all  other  kinds 
of  laborers  who  work  for  wages  or  salaries. 
Purefoy  v.  Brmon,  13  C.  C.  281. 

511.  Wages  earned  as  hostler  and  la- 
borer in  a  travelling  circus  are  entitled  to 
preference  out  of  the  proceeds  of  an  exe- 
cution against  the  employer.  Humpkn- 
vUle  V.  HumphreoiUe,  11  Lane.  177. 

512.  Where  the  defendant  conducted  a 
job  printing  office  and  stationery  store, 
one  who  canvassed  for  advertisements  and 
subscriptions  to  a  newspaper  and  did  some 
reporting,  was  held  to  be  entitled  to  a  pref- 
erence for  his  wages  under  the  acts  of  9 
April  1872  and  13  June  1883.  Unkm  v. 
Grade,  7  C.  C.  188. 

513.  A  book-keeper  employed  hj  a 
manufacturing  firm  is  a  clerk  within  the 
acts  of  9  April  1872  and  13  June  188a 
Parker  v.  Edwards,  5  Kulp  419. 

514.  A  millwright  employed  by  the 
day  by  a  mill  furnishing  company  to  pot 
up  machinery  in  flour  mills  at  difieient 
places  is  entitled  to  a  preference  for  wages 
earned  within  six  months  out  of  the  pro- 
ceeds of  a  sheriffs  sale  of  the  mill  fur- 
nishing company's  property.  Egleston  r. 
Levan,  15  C.  C.  206. 

515.  The  grading  of  a  railroad  under 
contract  is  a  business  contemplated  by 
the  act  12  May  1891  (Brightly's  Purdon 
2074),  and  laborers  employed  at  suck 
work  are  entitled  to  a  preference.  Strang 
V.  Adams,  16  C.  C.  21. 

516.  Where  an  order  for  wages  was  not 
accepted  in  writing  by  the  employer  as 
required  by  the  act  10  May  1881  (Brightr 
ly's  Purdon  221),  and  the  property  of  the 
employer  was  sold  under  a  subsequent 
execution;  it  was  held,  that  the  laborer 
was  entitled  to  the  amount  of  his  order, 
and  that  it  was  immaterial  that  he  might 
have  agreed  to  pay  the  money,  when 
drawn,  over  to  the  same  persons  in  whose 
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feyor  the  order  was  drawn.  Osborne  v. 
Atkinson,  16  C.  C.  639 ;  8.  c.  4  Dist.  Rep. 
291. 

517.  A  postmaster's  clerk's  wages  were 
not  preferred  by  the  acts  of  9  April  1872 
and  13  June  1883.  The  act  of  1883 
includes  only  clerks  employed  in  stores. 
Cary  v.  Ewing,  7  C.  C.  1. 

SI&  A  person  employed  to  sell  goods, 
paying  his  own  expenses  and  receiving 
house  and  road  commissions,  is  a  travel- 
ling salesman ;  he  is  not  a  clerk  employed 
in  a  store  or  elsewhere  within  the  mean- 
ing of  the  act  12  May  1891  (Brightly's 
Pardon  2074),  giving  a  preference  for 
wages.  MvlhoUand  v.  Wood,  166  P.  S. 
486. 

SIS.  Labor  performed  by  a  blacksmith 
at  his  shop  in  shoeing  horses  and  making 
and  repairing  tools  and  implements  used 
upon  a  farm  is  not  entitled  to  a  prefer- 
ence.    Boddwin  v.  BcMwin,  10  G.  C.  194. 

sao.  A  draughtsman  is  not  a  person 
who  is  entitled  to  a  preference  for  his 
wages.  Leinau  v.  Albright,  10  C.  C.  171 ; 
8.  c.  28  W.  N.  C.  166. 

521.  A  travelling  salesman  who  sells 
on  commission  for  a  furniture  'manufac- 
toiy  cannot  claim  a  preference  for  com- 
missions out  of  a  fund  raised  by  an 
execution  against  his  employer.  Witmer 
T.  mUer,  12  C.  C.  363. 

522.  The  act  12  May  1891  (Brightly's 
Pardon  2074)  does  not  apply  to  the  use 
and  expense  and  wear  and  tear  of  a 
steam  engine  and  separator  used  in  thresh- 
ing.   Henry  v.  Sheaffer,  14  C.  C.  237. 

523.  Under  the  act  12  May  1891 
(Brightly's  Purdon  2074)  a  father  cannot 
claim  wages  for  his  own  use  for  labor 
done  by  his  minor  son.  Henry  v.  Sheaffer, 
14  C.  C.  237. 

524.  Notes  given  by  the  defendant  to 
the  assignee  of  wages  certificates  were 
held  to  operate  as  a  release  of  the  pre- 
ferred lien.  Montgomery's  Appeal,  6  Cent. 
200. 

525.  Upon  a  sale  in  tiiis  state  under 
execution  of  the  assets  of  a  New  Jer- 
sey corporation,  the  New  Jersey  statute 
giving  a  prior  lien  to  wages  will  not  be 


enforced.     Baker  v.  United  Stages  Foreign 
A  Domestic  FruU  Co.,  7  C.  C.  309. 

QS)  What  wa{e8  an  pivfnnd. 

526.  Claims  for  wages  earned  after 
levy  and  before  sale  are  not  entitled  to 
a  preference.  Union  v.  Grade,  7  C.  C. 
188. 

527.  Wages  earned  in  a  manufacturing 
establishment,  where  the  sheriff  does  not 
take  actual  possession,  are  entitled  to  a 
preference  up  to  the  time  of  the  sheriffs 
sale.  Dixon  v.  BeRefonte  Glass  Co.,  7 
C.  C.  236. 

(6)  To  what  pnpMly  th«  claim  extanda. 

52a  Claims  for  wages  against  a  firm 
rendered  after  an  individual  assignment 
by  a  member  are  invalid  as  against  the 
assigned  estate  of  the  latter.  Foi^s  Ap- 
peal, 11  Atlan.  228. 

529.  Under  the  act  12  May  1891 
(Brightly's  Purdon  2074),  a  creditor  for 
wages  has  no  lien  on  personal  property 
transferred  in  good  faith  by  an  insolvent 
debtor  in  payment  of  his  debts ;  upon  an 
issue  between  the  execution  creditor  for 
wages  and  the  transferree  of  the  debtor, 
evidence  is  admissible  tending  to  show 
that  the  transfer  was  not  made  in  good 
faith.     Wilkinson  v.  Patton,  162  P.  S.  12. 

S90.  Where  the  defendant's  office,  store, 
and  house  were  sold  on  execution ;  it  was 
held,  that  a  household  servant's  preference 
for  wages  extended  to  all  the  property  of 
the  defendant  sold.  Union  v.  Ghracie,  7 
C.  C.  188. 

53X.  Under  the  act  12  May  1891 
(Brightly's  Purdon  2074),  laborers  em- 
ployed in  peeling  bark  and  squaring 
timber  have  a  lien  for  wages  upon  the 
fund  raised  by  the  sale  of  the  contrac- 
tors' teams  and  camp  equipage.  Weed  v. 
^o&tn«on,  14  C.  C.  7. 

(9)  Rent. 


532.  The  lessor  in  a  coal  mining  lease, 
reserving  a  right  for  coal  for  domestic 
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purposes,  such  a  right  is  discharged  by  a 
sheriff's  sale  of  his  interest  in  the  land. 
JIuU  V.  Delaware  &  Hudson  Canal  Co., 
2  Cent  786. 

533.  Upon  a  sheriff's  sale  of  partner- 
ship property  under  a  judgment  against 
the  firm,  one  partner  is  not  entitled  to 
priority  of  payment  for  rent  of  the  prem- 
ises owned  by  him  and  leased  to  the  firm. 
Barr  v.  mFall,  131  P.  S.  304. 

534.  The  landlord  is  entitled  to  a 
preference  to  an  amount  not  exceeding 
one  year's  rent,  and  the  fact  that  by 
mistake  or  accident  he  gives  notice  of  a 
small  sum  in  excess  of  the  amount  due 
does  not  destroy  his  right.  The  plaintiff 
in  the  execution  cannot  demand  that  the 
landlord  shall  distrain  upon  the  goods  of 
third  persons  on  the  premises,  so  that  all 
the  defendant's  goods  may  be  sold  for 
the  satisfaction  of  the  plaintiff's  debt. 
Timtnea  v.  Metz,  156  P.  S.  384. 

535.  Where  an  execution  has  priority 
to  an  assignment  for  creditors,  it  may  be 
agreed  between  the  assignee,  the  execu- 
tion creditors  and  the  sheriff,  that  the 
assignee  shall  sell  the  property  levied 
upon  and  turn  over  the  proceeds  to  the 
sheriff;  in  such  a  case  the  assignee 
becomes  the  agent  of  the  sheriff,  and  a 
notice  by  the  landlord  of  the  assignor, 
under  the  act  16  June  1836  (Brightly's 
Purdon  842),  is  equivalent  to  a  notice  to 
the  sheriff.    Leidich's  Estate,  161  P.  S.  451. 

536.  A  clause  in  a  lease  that  if  the 
tenant  make  an  assignment  for  creditors 
or  be  sold  out  by  the  sheriff,  the  whole 
rent  for  the  balance  of  the  term  shall 
become  due  and  payable  in  advance  of 
other  claims,  is  valid,  and  will  be  sus- 
tained in  favor  of  the  landlord  upon  a 
distribution  of  the  proceeds  of  a  sheriff's 
sale  of  the  tenant's  property.  Piatt  v. 
Johnson,  168  P.  S.  47 ;  affirming  s.  c.  16 
C.  C.  587. 

537.  Where  a  tenant's  goods  have 
been  levied  upon,  a  landlord  can  only 
claim  the  amount  of  rent  due  at  the 
time  of  the  levy ;  and  this,  notwithstand- 
ing a  clause  in  the  lease,  that  should  the 
lessee  remove  his  goods  or  attempt  to 


vacate  during  his  term,  then  the  whole 
rent  for  the  unexpired  term  should  at 
once  become  due  and  collectable  by  dis- 
tress or  otherwise.  Lowry  v.  Evans,  2 
Lack.  Jur.  43. 

53a  There  is  no  preference  for  rent 
accruing  subsequent  to  the  date  of  levy. 
Minnig  v.  Sterrett,  7  C.  C.  73. 

539.  Upon  the  distribution  of  proceeds 
of  sheriff's  sale,  a  landlord  is  entitled  to 
his  rent  up  to  the  time  of  the  levy. 
Gran's  Estate,  5  Kulp  423. 

540.  Where  a  son-in-law  of  A  made 
a  parol  lease  of  A's  premises,  the  prin- 
cipal being  known;  it  was  held,  that 
a  claim  for  rent  could  be  properly  made 
either  in  the  name  of  the  agent  to  the 
use  of  his  principal  or  in  the  name  of 
the  principal  alon&  Hartman  v.  Oamer, 
7  Montg.  199. 

541.  Where  a  landlord  fails  to  notify 
the  sheriff  of  his  claim  for  rent,  he 
cannot  subsequently  maintain  an  action 
against  the  execution  creditor  who  has 
purchased  the  tenant's  goods  at  sheriffs 
sale.  Schuyler  v.  Philadelphia  Coach  Co., 
29  W.  N.  C.  343. 

(A)  Taxes. 

542.  A  judicial  sale  divests  the  lien 
of  a  collateral  inheritance  tax,  though 
made  before  its  appraisement  and  assess- 
ment. Mdhn's  Appeal,  114  P.  S.  564; 
reversing  Beatty's  Estate,  33  P.  L.  J. 
283. 

543.  School  taxes  are  not  payable  out 
of  the  proceeds  of  the  sale  of  real  estate 
under  the  local  act  of  11  April  1866. 
Barclay  v.  Leas,  9  C.  C.  314. 

544.  Where  a  tax  collector  makes  a 
levy  before  execution  and  notifies  the 
sheriff  of  the  tax  claim,  and  permits  him 
to  sell,  the  claim  should  be  paid  out  of 
the  fund..  Griffis  v.  Griffis,  12  C.  C. 
390. 

545.  Where  real  estate  was  attached 
on  Oct.  20th,  1891,  in  the  possession  of 
the  tenant  as  garnishee ;  it  was  lield,  that 
as  to  rent  due  by  the  garnishee,  the 
attachment  had  priority  over  a  subse- 
quent levy  by  a  delinquent  tax  collector 
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for  city  taxes  for  the  year  1891  under 
the  act  19  April  1883,  sec.  3  (Brightly's 
Pardon  1472) ;  in  such  a  case,  where  the 
real  estate  was  sold  under  a  mortgage 
after  the  tax  levy  and  was  purchased 
by  the  mortgagee,  who,  on  the  refusal 
of  the  sheriff  to  deliver  to  him  the  deed, 
unless  he  paid  said  taxes,  paid  the  same, 
it  was  held,  that  such  payment  was  vol- 
untary and  did  not  entitle  him  to  be  sub- 
rogated to  the  city's  lien  or  to  preserve 
the  lien  of  the  levy  for  his  benefit. 
Fletcher  t.  Emm,  12  C.  C.  440. 

546.  An  orphans'  court  sale  is  a  judi- 
cial sale  and  divests  a  lien  for  taxes 
in  the  city  of  Pittsburgh.  Pittsburgh  v. 
Hughes,  13  C.  C.  535. 

547.  The  act  27  March  1877,  sec.  11,  P. 
L.  18,  providing  that  all  taxes  in  cities  of 
the  second  class  shall  remain  liens  until 
fully  paid  aud  satisfied  and  shall  not  be 
divested  by  any  judicial  sale  except  to  the 
extent  to  which  distribution  shall  be  made 
out  of  the  proceeds,  is  unconstitutional. 
Pittslmrgh  v.  Hughes,  13  C.  C.  635. 

StB.  Under  the  act  2  June  1881 
(Brightly's  Purdon  1988),  county  taxes 
are  a  lien  prior  to  all  other  liens,  and  a 
sheriff's  sale  upon  a  judgment  which  is 
prior  in  date  to  the  tax  lien,  but  junior  to 
it  by  reason  of  the  priority  given  by  that 
act,  discharges  the  tax  lien.  Ancona  v. 
Becker,  14  C.  C.  73. 

549.  Upon  the  sale  of  unseated  land 
by  an  orphans'  court  sale,  taxes  which 
have  been  assessed  against  the  lands  are 
not  payable  out  of  the  proceeds.  Brother- 
Un's  Estate,  15  C.  C.  251. 

550.  Upon  the  distribution  of  hand 
money  paid  to  the  sheriff  on  the  sale  of 
real  estate,  a  claim  for  taxes  of  which  the 
sheriff  had  notice  has  priority ;  and  this, 
though  the  purchaser  made  default  in  pay- 
ment and  before  a  final  sale  the  lien  of  the 
taxes  had  expired.  Fidelity  Ins.  Trust  & 
Safe  Deposit  Co.  v.  Byrnes,  6  Del.  146. 

551.  Taxes  assessed  on  land  for  state, 
county,  school  and  road  purposes  are  not 
a  preferred  lien,  and  are  not  payable  from 
the  proceeds  of  a  sheriff's  sale.  Shaeffer 
r.  Shaeffer,  7  Lane.  307. 


592.  Where  a  sheriff's  sale  is  made  of 
land  before  the  time  for  returning  county 
and  bridge  taxes  they  cannot  come  upon 
the  fund,  for  the  liability  of  the  land 
has  not  then  been  determined.  Smith  v. 
Meadowbrook  Brewing  Co.,  3  Lack.  Jur. 
145.  See  Lancaster  County  v.  Stormfeltz, 
8  Lane.  194. 

553.  Under  the  act  23  May  1889 
(Brightly's  Purdon  1667),  city  taxes  in 
cities  of  the  third  class  are  liens  on  the 
real  estate  against  which  they  are 
assessed,  and  have  priority  over  all  other 
liens  upon  the  distribution  of  a  fund 
produced  by  a  sheriff's  sale.  Smith  v. 
Meadowbrook  Brewing  Co.,  3  Lack.  Jur. 
145. 

554.  In  school  districts  in  cities  of 
the  third  class  which  have  not  accepted 
the  act  23  May  1889,  school  taxes  after  the 
time  fixed  for  their  registry  are  not  liens 
untU  registered,  and  are  not  payable  out 
of  a  fimd  produced  by  a  sheriff's  sale. 
Smith  v.  Meadowbrook  Brewing  Co.,  3 
Lack.  Jur.  145. 

555.  Poor  taxes  are  not  a  lien  upon  real 
estate;  the  act  2  June  1881  (Brightly's 
Purdon  1988),  by  which  they  are  made 
such,  does  not  apply  to  cities  of  the  first, 
second,  and  fourth  classes,  and  is  uncon- 
stitutional. Smith  V.  Meadowbrook  Brew- 
ing Co.,  3  Lack.  Jur.  145. 

556.  Under  the  act  2  June  1881 
(Brightly's  Purdon  1988),  it  was  held 
that  a  claim  for  taxes  should  state  what 
taxes  were  claimed  and  when  levied, 
and  should  conform  strictly  to  the  act; 
otherwise  it  would  not  be  entitled  to 
priority  of  payment.  Weamer  v.  Steaey, 
4  York  205. 

(i)  Ground-rents. 

557.  Ground-rents,  though  made  to 
secure  future  advances,  are  not  affected 
by  the  act  of  8  June  1881  (Brightly's 
Purdon  1322).  Hinchman  v.  Mishoe, 
47  L.  I.  414;  Cunningham  v.  Oibson, 
Ibid.  414. 
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(ft)   Mortgages. 

S9a  An  assignment  of  $10,000,  out  of 
the  first  moneys  due  and  payable  on  a 
mortgage  for  a  larger  amount,  will  give 
priority  of  payment  of  that  amount  over 
the  residue  of  the  sum  secured.  Thayer's 
AppecU,  9  Atlan.  498. 

S99.  If  a  mechanic's  lien  for  the  erec- 
tion of  a  building  on  one  of  two  adjoin- 
ing lots  be  filed  against  both,  a  sherifTs 
sale  thereunder  discharges  a  subsequent 
mortgage.  The  mortgagee  cannot  allege 
that  any  portion  of  the  ground  was 
unnecessary  for  the  use  of  the  building ; 
he  should  have  had  the  curtilage  judi- 
cially determined  under  sections  5-9  of 
the  act  of  16  June  1836.  Harbach  v. 
Kurth,  131  P.  S.  177. 

560.  Upon  the  distribution  of  the  pro- 
ceeds of  the  sale  of  land  vuider  a  mort- 
gage, other  judgment  creditors  of  the 
mortgagor,  in  the  absence  of  fraud  and 
collusion,  have  no  standing  to  set  up  the 
want  of  sufficient  consideration  for  the 
bond  and  mortgage.  Holden  v.  Banes, 
140  P.  S.  63. 

561.  Where  a  mortgage  has  been  satis- 
fied of  record,  and  a  judgment  for  the 
same  debt  still  stands  apparently  in 
force,  a  purchaser  may  rely  upon  the 
record  that  the  same  will  discharge  a 
mortgage  subsequent  thereto;  and  this, 
though  a  nile  to  open  the  judgment  is 
pending  at  the  time  of  the  sheriff's  sale. 
Meigs  v.  Bunting,  141  P.  S.  233. 

562.  A  coal  lease  mortgage  in  Schuyl- 
kill is  not  discharged  by  a  sheriff's  sale 
under  executions  on  judgments  on  claims 
for  labor  subsequently  performed.  First 
National  Bank  ofMahanoy  City  v.  Sheaf er, 
149  P.  S.  236. 

563.  A  purchase-money  mortgage  not 
recorded  until  more  than  sixty  days 
after  its  execution,  will  not,  upon  the  dis- 
tribution of  a  fund,  arising  from  a  sher- 
iff's sale,  have  preference  over  mechanics' 
liens  which  have  attached  in  the  mean- 
time; and  this,  although  the  liens  were 
filed  against  the  equitable  estate.  '  Alien 
V.  Ovnard,  162  P.  S.  621. 


564.  Where  real  estate  is  bound  by  a 
mortgage  and  subsequent  judgments  and 
is  bid  in  by  the  mortgs^e  at  a  sale  under 
the  mortgage  who  fails  to  pay  the  par- 
chase  money  and  the  land  is  resold,  the 
amount  of  the  mortgagee's  default  camiot 
be  set  off  against  his  mortgage  upon  a 
distribution  of  the  fund  raised  by  the 
second  sale.  Smith  v.  Wilson,  152  P.  S. 
652. 

565.  Where  a  mortgage  included  a 
smaller  tract  of  land  already  mortgaged 
to  another  party,  and  in  proceedings  on 
the  first  mortgage  the  small  tract  was 
sold  to  the  plaintiff's  predecessor  in  title, 
and  after  the  sale  the  smaller  lot  was 
assessed  as  seated  land,  and  subsequently 
sold  for  taxes  and  bought  by  the  county, 
which  held  it  for  ten  years  and  then  sold 
it  to  the  plaintiff ;  and  the  larger  lot  was 
assessed  as  seated  land,  and  was  sold  for 
taxes  during  the  time  that  the  title  to 
the  smaller  lot  was  in  the  county ;  it  was 
held,  that  the  sale  upon  the  first  mortgage 
divested  the  lien  of  the  second  mortgage 
upon  the  smaller  lot  and  passed  a  good 
title  to  the  purchaser ;  and  further,  that 
the  sale  of  the  larger  lot  for  taxes  did  not 
pass  title  to  the  smaller  lot  although  the 
title  to  the  smaller  lot  was  at  the  time  in 
the  county.  Bmndred  v.  Egbert,  168  P.  S. 
552. 

566.  A  right  to  take  natural  gas  from 
land  and  rights  of  way  and  appliances 
required  in  obtaining  the  gas  and  trans- 
porting it  to  consumers  are  not  "land 
held  in  fee  "  within  the  exception  of  the 
act  7  April  1870  (Brightly's  Purdon  431), 
and  a  special  Jieri  facias  may  issue  for 
their  sale  under  that  act  Where  a  pur- 
chase-money mortg£^ee  of  such  right 
secured  control  of  two  junior  judgments 
and  issued  a  special  execution  and  sold 
subject  to  any  mortgage  existing  upon  the 
property,  and  such  mortgagee  purchased 
at  sheriff's  sale;  it  was  held,  that  the 
mortgagee  was  not  entitled  to  participate 
with  other  creditors  in  the  fund  realized 
by  the  sale.  Greensburg  Fuel  Co.  v.  Irwin 
Natural  Gas  Co.,  162  P.  S.  78. 

567.  Where  a  mortgage  was  given  to 
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secure  two  sets  of  bonds  and  the  first 
bonds  were  paid  when  they  fell  due  and 
were  delivered  up  to  the  mortgagor,  and 
subsequently  the  mortgagor  caused  the 
same  to  be  assigned  to  his  brother  as  col- 
lateral security  for  money  which  he  had 
borrowed  from  him ;  it  was  held,  that  the 
brother  was  not  entitled  to  come  in  upon 
the  fund  raised  by  a  sheriff's  sale  on  the 
mortgage  until  the  second  set  of  bonds 
was  paid.  Zimmerman  v.  Baup,  162 
P.  S.  112. 

56a  Where  a  person  takes  title  to  land 
subject  to  two  mortgages,  he  cannot  at  a 
subsequent  sherifTs  sale  under  the  first 
mortgage  buy  in  the  property  and  hold  it 
divested  of  the  lien  of  the  second  mort- 
gage ;  upon  a  bill  by  the  second  mortgagee 
to  continue  his  lien,  evidence  is  admissible 
that  after  the  scire  facias  was  issued  and 
before  the  sale  plaintiff  was  ignorant  of 
the  proceedings,  that  defendant  was  ne- 
gotiating with  him  for  the  purchase  of  his 
debt,  and  that  during  such  negotiation  all 
mention  of  the  proceedings  was  studiously 
avoided  by  the  defendant  Kennedy  v. 
Bwie,  166  P.  S.  360. 

569.  Where  all  the  franchises  and 
property  of  a  corporation  were  sold  under 
an  execution  subject  to  a  certain  mort- 
gage given  to  secure  an  issue  of  bonds 
and  the  corporation  was  reorganized  under 
the  same  name ;  it  was  held,  that  the  sale 
extinguished  the  original  corporation,  and 
that  a  second  sale  under  judgments  subse- 
quently obtained  against  the  original  cor- 
poration did  not  divest  the  lien  of  the 
mortgage.  Reynolds  v.  Gridge,  11  C.  C. 
306. 

570.  Where  land  is  conveyed  by  deed 
containing  the  words  "  grant,  bargain  and 
sell "  and  a  covenant  of  general  warranty, 
and  the  purchaser  gives  a  mortgage  for  a 
portion  of  the  purchase  money,  and  the 
land  is  afterwards  sold  at  sheriff's  sale  on 
a  prior  encumbrance  for  more  than  enough 
to  pay  all  the  liens  except  the  purchase- 
money  mortgage  which  is  due,  the  holder 
of  such  mortgage  is  entitled  to  the  pro- 
ceeds of  sale  after  prior  liens  are  satisfied. 
Comm'th  v.  Robinson,  7  Kulp  253. 


571.  A  mortage,  preceded  only  by  a 
defective  mechanic's  lien,  is  not  discharged 
by  a  sale  under  a  subsequent  enciunbrance. 
Cook  V.  Need,  6  Montg.  176.  See  s.  c. 
Ibid.  147. 

372.  A  sale  upon  a  judgment  accom- 
panying a  second  mortgage,  both  entered 
on  the  same  day  with  the  first  mortgage, 
does  not  discharge  the  latter.  Miller  v. 
muck,  26  W.  N.  C.  213;  s.  c.  8  C.  C.  586. 

(f)  Judgments. 

573.  A  judgment  which  has  been 
actually  paid  has  no  right  to  partici- 
pate in  the  distribution.  Mostdey's  Ap- 
peal, 8  Atlan.  166. 

574.  Where  the  holder  of  a  judgment 
against  the  defendant  agreed  to  apply 
the  same  to  a  debt  due  by  him  to  the 
defendant,  on  condition  that  the  defend- 
ant should  perform  certain  independent 
agreements  which  he  failed  to  perform, 
the  judgment  will  be  considered  as  still 
alive  and  will  have  priority  on  distribu- 
tion to  a  subsequent  judgment  against 
the  same  defendant.  McCormicJi?8  Ap- 
peal, 14  Atlan.  257;  s.  c.  12  Cent.  471. 

575.  A  judgment  on  a  bond  accompany- 
ing a  recognizance  in  the  orphans'  court 
is  preferred  to  a  mortgage  executed  sub- 
sequent to  the  recognizance  but  before 
judgment  thereon.  Heilman  v.  Leibert, 
1  Northam.  9 ;  affirmed,  Leibert s  Appeal, 
119  P.  S.  617. 

576.  Upon  the  distribution  of  the  pro- 
ceeds of  a  sheriff's  sale  paid  into  court, 
a  subsequent  judgment  creditor  has  no 
standing  to  contest  the  amount  of  attor- 
ney's commissions  included  in  a  prior 
judgment.     Zug  v.  Searight,  160  P.  S.  606. 

577.  Where  a  promissory  note  was 
drawn  by  B  to  A's  order,  who  endorsed  it, 
and  it  was  then  discounted  at  bank  by  B, 
who  gave  to  A  his  judgment  bond  as 
collateral  security  for  the  said  note  and 
all  renewals  thereof,  and  afterwards  A 
endorsed  another  note  for  B  for  a  dif- 
ferent amount  which  was  not  covered  by 
the  collateral,  and  subsequently  both  notes 
were  combined  on  renewal  into  one;  it 
was  held,  on  A's  issuing  execution  on  his 
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judgment,  that  the  collateral  protected 
the  combined  note  to  the  amount  of  the 
first  note,  and  that  A  was  entitled  to  be 
paid  the  same  out  of  the  proceeds  of  the 
execution  ^before  a  subsequent  judgment 
creditor;  and  this,  although  he  had  not 
yet  actually  paid  the  combined  note. 
Fulmer  v.  Boyer,  11  Lane.  209. 

57a  Where  the  first  levy  was  on  a 
judgment  signed  by  three  members  of  a 
firm  but  not  in  the  firm's  name,  and  the 
second  levy  was  on  a  judgment  against 
the  firm,  and  it  appeared  that  the  prop- 
erty levied  upon  was  firm  property  and 
that  both  judgments  were  for  debts  of  the 
firm ;  it  was  hdd,  that  the  first  levy  had 
priority.    McHose  Fund,  10  Moutg.  47. 

579.  Upon  the  distribution  of  the  pro- 
ceeds of  personal  property  where  the 
judgments  of  the  execution  creditors  were 
attacked  for  fraud  but  the  commissioner 
found  in  their  favor,  the  court  refused  to 
set  the  finding  aside  in  the  absence  of 
gross  error  in  such  finding  of  fact  Price 
V.  Pi-ice,  3  Northam.  61. 

seo.  Where  the  lien  of  the  plaintiff's 
judgment  expired  before  the  sheriff's  sale 
of  defendant's  land  thereunder;  it  was 
hdd,  that  the  subsequent  judgment  cred- 
itors were  entitled  to  receive  the  purchase 
money.  Carl  v.  Strine,  1  York  141; 
affirmed  in  Peeling's  Appeal,  2  York  76. 
See  Hockemeyer  v.  Hartman,  2  York  173. 

581.  Where  land  was  equitably  con- 
verted by  will  aud  a  plaintiff  levied, 
condemned  and  sold  a  legatee's  interest 
as  land ;  it  was  held,  upon  a  distribution 
of  the  proceeds,  that  the  plaintiff  was 
estopped  from  denying  that  it  was  land 
and  the  proceeds  were  awarded  to  a  prior 
lien  creditor.     Wolf  v.  Porter,  7  York  194. 

582.  An  auditor  has  no  authority  to 
allow  as  a  set-off  against  a  judgment,  an 
indebtedness  due  by  the  creditor  to  the 
defendant  in  the  execution,  on  a  trans- 
action between  them,  which  did  not  relate 
to  the  judgment  or  involve  an  agreement 
for  a  credit  upon  it.  Baird  v.  Ford,  152 
P.  S.  641. 

583.  An  auditor  appointed  to  report 
distribution  of    a  fund    arising  from  a 


sheriff's  sale  has  no  right  to  disregard 
a  regular  judgment  which  is  apparently 
a  first  lien ;  distribution  should  be  made 
to  the  liens  in  their  proper  order  or  else 
should  await  the  determination  of  the 
validity  of  the  judgment  in  question  as 
against  the  other  creditors.  Harriet 
Estate,  6  Kulp  409. 

584.  Where  real  estate  is  owned  by  a 
partnership  as  partnership  property  and 
it  is  sold  under  execution,  the  fund  real- 
ized by  the  sale  is  distributable  to  the 
judgment  creditors  of  the  firm  according 
to  the  priority  of  the  entry  of  the  judg- 
ment; such  real  estate  is  not  converted 
into  personalty  as  to  creditors.  Moore  v. 
Moore,  153  P.  S.  496. 

585.  Partnership  property  can  be  levied 
upon  and  sold  under  an  execution  against 
an  individual  member  of  the  firm  where 
the  execution  is  for  a  firm  debt,  and  upon 
the  distribution  of  the  money  paid  into 
court,  it  is  competent  for  a  creditor  to 
show  that  an  execution  against  individ- 
uals was  for  a  partnership  debt  and  that 
the  debtors  were  members  of  the  partner- 
ship.    McHose  Fund,  10  Montg.  47. 

586.  Where  the  land  of  a  decedent  was 
sold  under  a  first  mortgage ;  it  was  Md, 
upon  a  contest  as  to  the  distribution  of 
the  balance  of  the  proceeds  between  two 
judgment  creditors  where  both  judgments 
had  been  entered  against  the  decedent's 
real  estate  before  his  death  and  the  first 
had  lost  its  priority  as  against  the  second 
in  the  defendant's  lifetime,  but  neither 
judgment  at  the  time  of  the  sale  had  been 
revived  within  five  years  from  the  deced- 
ent's death,  that  the  judgment  first  en- 
tered had  priority.  McVaugh  v.  Heisl, 
11  Montg.  97. 

587.  Where  a  life  estate  is  sequestered 
under  the  act  13  October  1840  (Brightly's 
Purdon  849),  the  fund  in  the  hands  of  the 
sequestrator  is  payable  to  the  judgment 
creditors  in  the  order  of  their  priority  at 
the  time  the  fund  is  brought  into  court 
for  distribution,  and  not  at  the  time  the 
sequestrator  was  appointed;  a  judgment 
which  is  not  regularly  revived  during  the 
term  of  the  sequestration  loses  its  prior- 
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ity  and  vill  be  postponed  until  later 
judgment  whose  liens  have  been  continu- 
ously maintained  by  revival.  Holiday  v. 
Bruner,  163  P.  S.  262 ;  reversing  s.  c.  30 
W.  N.  C.  575. 

588.  If  a  judgment,  upon  revival,  have 
added  to  it  a  waiver  of  exemption  and 
a  provision  for  attorneys'  commissions, 
such  additions  do  not  break  the  continu- 
ity of  its  lien  in  favor  of  other  liens 
existing  at  the  date  of  such  revival. 
EaAey  v.  Zeiders,  137  P.  S.  457 ;  s.  c.  26 
W.  N.  C.  633;  reversing  s.  c.  7  C.  C.  569. 

589.  In  the  distribution  of  the  proceeds 
of  a  sheriff's  sale  of  real  estate,  where  the 
defendant  has  waived  the  benefit  of  the 
exemption  law  in  three  judgments,  he 
cannot  claim  it  as  against  the  judg- 
ment in  whose  favor  there  is  no  waiver. 
Weaver  v.  Steacy,  4  York  206. 

See  ExEODTioN,  VII. 

(m)  Legacies  and  charges  on  land. 

590.  Where  the  interest  of  a  devisee 
in  real  estate  was  sold  at  sheriff's  sale 
under  his  mortgage,  subject  to  the  prior 
lien  of  certain  legacies,  the  interest  of 
which  was  payable  by  a  trustee  to  certain 
grandchildren ;  it  was  held,  that  the  trus- 
tee was  entitled  to  interest  on  the  pro- 
ceeds payable  to  him,  from  the  date-  of 
confirmation  of  sale  to  the  date  of  actual 
payment.     Hays's  Estate,  130  P.  S.  454. 

591.  A  sheriff  who  appropriates  the 
proceeds  of  the  sale,  without  applying 
them  to  legacies  which  are  prior  charges 
on  the  land  and  were  discharged  by  the 
sale,  is  liable  in  assumpsit  to  the  legatees. 
F^er  V.  Mark,  129  P.  S.  529. 

592.  Where  land  was  devised  in  re- 
mainder subject  to  a  valuation,  and  the 
devisees  accepted  the  real  estate,  but  the 
valuation  money  was  never  paid  and 
the  share  of  one  of  the  devisees  was  sold 
by  the  sheriff  and  that  of  the  other  by 
an  assignee  in  bankruptcy ;  it  was  held, 
that  the  lien  of  the  valuation  money  was 
not  discharged  by  the  sales.  WeUer'a 
Estate,  12  Lane.  123. 

593.  Where  a  husband  and  wife  con- 
veyed land,  charged  with  the  payment  of 


the  legal  interest  of  a  certain  sum  of 
money,  to  the  grantor  and  his  wife  during 
their  joint  lives,  and  to  the  wife  during 
her  life,  if  she  survived  her  husband,  and 
on  the  same  day  the  land  was  reconveyed 
to  the  husband  subject  to  the  same  charge ; 
and  subsequently  the  land  was  sold  by 
the  sheriff  and  some  years  afterwards  the 
husband  and  wife  were  divorced ;  it  was 
held,  that  the  charge  was  not  divested  by 
the  sheriff's  sale ;  that  the  wife's  interest 
was  not  divested  by  her  divorce ;  and  that 
the  lien  of  the  charge  extended  to  every 
part  of  the  land  conveyed,  and  upon  a 
division  of  the  land  the  lien  could  not  be 
apportioned  without  the  consent  of  the 
parties  for  whose  benefit  it  was  created. 
Blanks.  Kline,  155  P.  S.  613;  aflarming 
8.  c.  10  Lane.  76. 

594.  Where  a  conveyance  was  made  by 
a  husband  and  wife  to  their  son  under 
and  subject  to  the  payment  of  an  annual 
sum  to  the  husband  during  his  life,  and 
of  a  less  sum  annually  to  the  wife  dur- 
ing widowhood,  and  the  payment  of  the 
purchase  money  is  provided  for  without 
interest  one  year  after  the  death  of  the 
husband  and  the  death  or  remarriage  of 
the  wife,  such  a  conveyance  creates  a 
fixed  lien  or  charge  upon  the  land  which 
will  not  be  divested  by  a  subsequent 
sheriff's  sale.  Rohn  v.  OdenvofUder,  162 
P.  S.  346. 

(n)  Dower. 

595.  A  widow's  receipt  for  arrearages 
of  her  dower,  specifying  the  years  for 
which  it  was  given,  extinguishes  her  title 
to  dower  for  the  years  specified,  and  she 
will  not  be  allowed  to  participate  in  the 
distribution  of  a  fund  arising  from  a 
sheriff's  sale  of  the  land  on  which  the 
dower  is  charged.  Fassett  v.  J^ost,  167 
P.  S.  448;  8.  0.  36  W.  N.  C.  272. 

596.  Where  a  widow's  dower  was 
charged  on  certain  purparts  which  were 
accepted  at  a  valuation  by  one  of  the 
heirs  who  gave  a  mortgage  to  secure  the 
widow  her  annual  interest  and  the  other 
heirs  their  share  of  the  principal  at  the 
widow's  death,  and  the  land  was  sold 
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uuder  the  mortgage  after  the  widow's 
death;  it  was  lield,  that  arrearages  due 
to  the  widow  at  her  death  were  entitled 
to  be  paid  to  her  executor  pro  rata,  with 
the  sums  due  the  heirs,  the  sale  having 
realized  less  than  the  valuation.  Hage- 
man  v.  Esterly,  11  C.  C.  609. 

597.  "Where  two  joint  owners  owned 
three-fourths  and  another  co-owner  owned 
the  other  fourth  and  the  whole  tract  was 
charged  with  a  dower  charge  of  $2475. 
payable  to  nine  heirs,  of  which  the  last 
mentioned  co-owner  was  one,  and  the  first 
two  owners  paid  $2200  to  the  other  heirs 
and  received  their  release  and  subse- 
quently their  interest  was  sold  at  sheriff's 
sale ;  it  was  held,  upon  distribution,  that 
the  third  co-owner  was  not  entitled  to 
recover  any  of  the  proceeds,  as  the  other 
two  joint  owners  had  already  paid  more 
of  said  dower  than  they  were  bound  to 
pay.    Bowman  v.  Bovoman,  1  York  216. 

(o)  Owelty. 

S9a  Owelty  in  partition  is  a  lien 
against  the  purpart  upon  which  it  is 
charged,  and  it  is  payable  out  of  the 
proceeds  of  a  sheriff's  sale  of  the  purpart. 
Elinger  v.  Seiwea,  6  Kulp  229. 

(p)  Hnnlcipol  and  mechanica'  lien*. 

599.  A  sheriff's  sale  of  the  interest 
of  a  vendee  of  real  estate  will  not  divest 
the  lien  of  a  municipal  claim  against 
the  vendor.  Chester  v.  BuUock,  4  Del. 
29. 

600.  Where  the  work  was  done  and 
the  right  to  file  a  lien  existed  before  the 
sheriff's  sale,  but  the  claim  was  not  filed 
until  after  the  sale;  it  was  held,  that 
the  claim  was  discharged  by  the  sale 
and  would  be  stricken  from  the  record. 
I^iladelphia  v.  Cox,  12  C.  C.  240 ;  s.  c. 
29  W.  If.  C.  619. 

601.  A  sum  assessed  for  the  construc- 
tion of  a  main  sewer  in  a  third  class 
city  against  property  devised  to  the 
testator's  widow  and  assessed  against 
the  same  as  the  property  of  the  heirs, 
is  a  lien  against  said  property  and  has 
priority  to  the  lien  of  judgments  entered 


in  decedent's  lifetime.  Harufa  Ettate, 
12  C.  C.  74. 

608.  In  distributing  a  fund  raised  b^ 
sheriff's  sale,  interest  should  be  allowed 
on  mechanics'  liens  to  the  date  of  the 
sale  only  and  not  to  the  date  of  distri- 
bution.   Allen  V.  Oxnard,  162  P.  S.  621. 

603.  A  purchase-money  mortgage  not 
recorded  until  more  than  sixty  days 
after  its  execution  will  not,  upon  the 
distribution  of  a  fund  arising  from  a 
sheriff's  sale,  have  preference  over  me- 
chanics' liens  which  have  attached  in 
the  meantime;  and  this,  although  the 
liens  were  filed  against  the  equitable 
estate.    Allen  v.  Oxnard,  162  P.  S.  621. 

60«.  If  judgment  be  not  obtained  on 
a  mechanic's  or  municipal  lien  within 
five  years,  it  is  not  entitled  to  participate 
in  a  distribution  of  the  proceeds  of  the 
property  at  sheriff's  sale.  Norton  v. 
DiOrtch,  1  Northam.  129. 

(9)  lien  of  agister. 

605.  An  inn-keeper  agister  has  a  spe- 
cific lien  upon  an  animal  for  boarding  and 
keeping;  where  such  an  animal  is  sold 
under  an  execution  and  the  proceeds 
of  sale  exceed  the  amount  of  the  execu- 
tion, the  agister  is  entitled  to  be  paid 
out  of  the  fund.  Oroaa  v.  Emig,  3  York 
206. 

(f)  Damages. 

606.  Where  damages  were  assessed  to 
A  for  opening  a  street  through  his  prop- 
erty, and  after  the  time  for  appeal  had 
elapsed  without  A  having  appealed,  al- 
though appeals  of  other  owners  were 
pending,  A's  property  was  sold  by  the 
sheriff,  and  subsequently  the  court  or- 
dered the  street  to  be  opened  on  payment 
of  the  damages;  it  was  held,  that  the 
portion  assessed  for  A's  property  was 
payable  to  A  and  not  to  the  vendee  of 
the  purchaser  at  the  sheriff's  sale.  Ar- 
nold V.  Schaum,  10  Lane.  377. 

(«)  laaae. 

607.  Upon  the  affidavit  of  a  subsequent 
lien  creditor  that  prior  judgments  are 
without  consideration,  smd  for  the  pui^ 
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pose  of  hindermg,  delaying  and  defraud- 
ing creditors,  the  court,  under  the  acts 
of  16  June  1836  (Brightly's  Purdon  864) 
and  20  April  1846  (Brightly's  Purdon 
864),  have  no  discretion  but  to  award 
an  issue.  Schwartz  a  Appeal,  21 W.  N.  C. 
246 ;  s.  c.  13  Atlan.  302. 

606.  An  issue  need  not  be  awarded 
if  the  record  show  that  it  will  be  unavail- 
ing; nor  will  the  court  grant  an  issue 
on  a  question  of  law.  Montgomery's 
Appeal,  6  Gent.  200. 

609.  Upon  the  distribution  of  the  pro- 
ceeds of  a  sheriff's  sale  under  a  mortgage 
a  petition  for  an  issue  will  not  be  granted 
on  the  petition  of  the  tenants  alleging 
that  th^  were  not  made  parties  to  the 
adre  facias,  and  that  they  could  prove 
by  other  evidence  than  that  offered  on 
the  trial  that  nothing  was  due  on  the 
mortgage.  Thompton'a  Appeal,  126  P.  S. 
434. 

610.  If  upon  distribution  of  the  pro- 
ceeds of  a  sheriff's  sale  a  judgment  con- 
fessed for  the  arrears  of  a  dower  charge 
be  attacked  by  other  creditors  as  fraudu- 
lent and  collusive,  the  fraud  and  collu- 
sion cannot  be  established  by  casual 
declarations  of  the  plaintiff  and  defend- 
ant, not  made  in  each  other's  presence,  the 
same  being  denied  by  both  parties  vmder 
oath.     Kinlxel  v.  Kintxel,  133  P.  S.  71. 

6U.  A  rule  to  open  a  judgment  at  the 
instance  of  a  subsequent  creditor  will  be 
discharged  as  a  matter  of  course.  The 
proper  practice  is  to  apply  for  a  rule 
on  the  plaintiff  and  sheriff  to  show  cause 
why  the  money  produced  by  the  sheriff's 
sale  should  not  be  paid  into  court,  and 
dispute  the  validity  of  the  judgment 
before  an  auditor,  or  apply  for  an  issue 
to  be  tried  in  court.  Under  the  act  16 
June  1836  (Brightly's  Purdon  864)  the 
right  to  an  issue  is  not  a  matter  of  right; 
an  issue  will  be  refused  where  the  appli- 
cation is  resisted  and  sustained  by  de- 
positions which  are  sufficient.  Moore  v. 
Dunn,  147  P.  S.  369;  aflarming  s.  o.  10 
C.  C.  79.  As  to  the  proper  practice  in 
such  cases,  see  the  opinion  of  Arnold,  J., 
in  this  case. 


612.  Under  the  act  20  April  1846 
(Brightly's  Purdon  864)  it  is  the  duty  of 
the  common  pleas  to  determine  whether 
the  facts  in  dispute  are  material,  and 
if  they  are  not  so,  to  refuse  the  issue; 
where  the  affidavit  shows  fraud  upon  the 
part  of  the  defendant,  but  fails  to  con- 
nect the  plaintiff  with  the  fraud,  and  the 
execution  is  not  in  excess  of  the  debt 
due,  an  issue  will  not  be  awarded. 
Loeffler  v.  Schmertz,  152  P.  S.  615. 

613.  An  issue  will  not  be  awarded 
where  the  request  for  the  issue  embraces 
questions  of  law  instead  of  fact,  and 
where  it  is  manifest  that  the  matter  to 
be  tried  cannot  affect  the  decision.  Wolfe 
V.  Oxnard,  152  P.  S.  623. 

614.  Upon  the  distribution  of  the  pro- 
ceeds of  a  sheriff's  sale  an  issue  will  not 
be  awarded  upon  testimony  merely  tend- 
ing to  prove  circumstances  of  suspicion ; 
alleged  fraud  must  be  established  either 
by  direct  proof  or  by  clearly  proved  facts 
sufficient  to  warrant  a  presumption  of  its 
existence.  Hagy  v.  Poike,  160  P.  S.  622 ; 
affiirming  s.  c.  4  Kortham.  67. 

615.  Upon  an  issue  to  determine 
whether  the  judgment  upon  which  the 
execution  was  issued  was  given  for  the 
purpose  of  defrauding  creditors;  it  was 
held,  that  the  jury  would  not  be  permitted 
to  infer  a  fraudulent  intent  from  the 
mere  fact  of  preference,  where  it  appeared 
that  there  was  an  actual  debt  due ;  a  judg- 
ment cannot  be  impeached  without  evi- 
dence tending  to  show  either  some 
advantage  or  benefit  to  the  debtor 
beyond  the  discharge  of  his  obligation, 
or  some  other  benefit  to  the  creditor 
beyond  mere  payment  of  his  debt,  or 
some  injury  to  the  other  creditors  beyond 
mere  postponement.  Werner  v.  Zierfusa, 
162  P.  S.  360. 

616.  Upon  distribution  of  the  proceeds 
of  a  sheriff's  sale  a  party  plaintiff  to  any 
judgment  may  be  called  as  for  cross- 
examination  by  any  other  person  inter- 
ested in  the  distribution.  Harris  v. 
Berry,  7  C.  C.  239. 

617.  Mere  creditors  of  the  defendant 
have  no  right  to  an  issue,  under  the  acts 


3609 


Digitized  by 


Google 


7219 


EXECUTION,  XVI. 


7220 


of  16  June  1836  and  20  April  1846 
(Brightly's  Purdon  864),  to  try  a  question 
of  fraudulent  entry  to  delay  creditors 
on  the  distribution  of  the  proceeds  of 
a  sheriff's  sale;  and  this,  though  they 
brought  suit  before  the  execution  issued 
under  which  the  sale  was  made.  Filbert 
V.  Filbert,  9  C.  C.  149. 

6ia  An  issue  will  not  be  awarded 
upon  the  petition  of  a  subsequent  cred- 
itor averring  that  the  previous  judgment 
was  confessed  for  more  than  was  due, 
without  alleging  the  insolvency  of  the 
defendant.  The  sheriff  will  not  be 
required  to  swear  to  his  answer  to  such 
petition.  CDonnell  v.  Poike,  12  C.  C. 
638. 

619.  Where  a  judgment  is  attacked  on 
the  ground  of  fraud,  an  issue  will  be 
granted  where  the  affidavits  allege  that 
the  judgment  was  confessed  for  more 
than  was  due;  that  the  defendant  was 
insolvent,  that  the  intention  was  to 
defraud  other  lien  creditors,  and  that 
the  defendant  had  offered  to  confess 
such  a  judgment  to  another  creditor, 
naming  him.  Upon  an  application  for 
an  issue  the  question  will  be  decided  by 
the  court  upon  the  affidavits  alone  and 
not  upon  depositions.  Lynch  v.  English, 
4  Del.  481. 

See  Auditors. 

XVI.  When  a  subsequent  execution 
will  be  entitled  to  a  preference. 

620.  A  first  execution  creditor  will  not 
be  postponed  to  a  subsequent  execution 
if  he  do  not  interfere  with  the  sheriff  in 
the  performance  of  his  duty,  nor  give 
any  directions  to  him  inconsistent  with 
the  exigencies  of  the  writ.  Stroudsburg 
Bank's  Appeal,  126  P.  S.  523. 

621.  If  no  levy  be  made  on  a  first  writ 
of  fieri  facias  and  the  property  be  sold 
under  a  subsequent  writ,  the  money  made 
must  be  appropriated  to  the  second  writ, 
leaving  the  first  execution  creditor  to  an 
action  against  the  sheriff  for  redress. 
Ibid. 

622.  That  a  constable  who  had  made  a 


levy,  on  learning  of  a  subsequent  execu- 
tion in  the  hands  of  the  sheriff,  handed 
his  writ  to  the  sheriff  and  permitted  the 
latter  to  sell,  does  not  constitute  an  aban- 
donment of  the  first  levy,  and  will  not 
postpone  it  on  distribution.  MUler  v.  Gttt, 
135  P.  S.  568. 

623.  The  lien  of  a  levy  is  not  lost  by 
reasonable  indulgence  to  the  defendant, 
given  him  in  good  faith  for  the  purpose 
of  allowing  him  to  raise  money  to  save 
his  goods  from  sacrifice.  Connell  v.  (fNeH, 
164  P.  S.  682. 

624.  When  five  successive  pluries  JL 
fas.  were  issued  during  a  period  of  nearly 
two  years  and  not  in  good  faith,  but  to 
protect  the  debtor's  property  from  other 
creditors ;  it  was  Jield,  that  the  last  writ 
would  lose  its  priority  over  earlier  writs 
of  other  creditors.  Hall  v.  Vanderpod, 
156  P.  S.  152. 

625.  Upon  an  agreement  between  an 
execution  creditor  by  which  the  writ  is 
returned  levied,  and  the  defendant  is 
allowed  eighteen  months  in  which  to 
make  payments  from  time  to  time,  the 
lien  of  the  writ  is  postponed  to  the  writs 
of  other  judgment  creditors  who  subse- 
quently issue  execution.  The  mere  fact, 
however,  that  an  execution  creditor  issued 
a  pluries  fieri  facias  after  having  directed 
that  a  fieri  facias  and  an  alias  should  be 
returned  unexecuted,  is  not  sufficient  to 
sustain  a  finding  that  the  pluries  was 
issued  for  the  purpose  of  lien  only  and 
not  to  enforce  the  collection  of  the  debt 
Sweet  V.  Williams,  162  P.  S.  94. 

626.  Where  the  owner  of  a  senior  judg- 
ment satisfied  the  judgment  by  mistake 
and  the  court  subsequently  struck  off  the 
satisfaction;  it  was  held,  that  the  judg- 
ment did  not  lose  its  priority  of  lien  over 
junior  judgments  in  existence  at  the  time 
the  satisfaction  was  entered,  but  as  to 
a  judgment  entered  pending  the  rule  to 
strike  off  the  satisfaction  where  the  plain- 
tiff advanced  money  upon  the  state  of  the 
record;  it  was  hdd,  that  such  judgment 
might  be  asserted  in  priority  to  the  satis- 
fied one  but  not  as  against  the  interme- 
diate judgments;    such  latter  judgment 
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distribution  where  the  fund  was  large 
enough  to  pay  the  intermediate  judgments 
and  would  have  gone  to  the  junior  judg- 
ment if  the  senior  judgment  had  been 
actually  paid.  McCune  v.  McCune,  164 
P.  S.  611. 

627.  Where  a  levy  is  not  actually  made 
and  the  sherifC  never  has  the  goods  in  his 
possession,  the  execution  will  not  defeat 
the  claim  of  a  creditor  or  a  subsequent 
pnichaser;  even  after  an  actual  levy,  a 
failure  to  proceed  for  fifteen  months  would 
render  the  levy  absolutely  void  as  against 
a  subsequent  purchaser.  Glazier  v.  Savo- 
yer,  11  C.  C.  34. 

62a  A  first  execution  will  not  be  post- 
poned to  a  second,  merely  because  the  first 
plaintiff  innocently  requested  the  sheriff 
to  allow  the  defendant  to  retain  the  pos- 
session of  the  property,  where  it  appears 
that  the  sheriff  was  not  influenced  by  the 
request  but  allowed  the  defendant  to  re- 
tain possession  for  other  reasons.  Meyers 
V.  Baady,  3  Northam.  178. 

629.  An  execution  will  not  lose  its 
priority  unless  the  evidence  clearly  shows 
that  there  was  an  intention  to  use  it  sim- 
ply as  a  cover ;  mere  leniency  is  not  suffi- 
cient, nor  is  the  sheriff's  failure  to  close 
the  defendant's  place  of  business  Wolf 
V.  Taiinghatt,  3  Lack.  Jur.  209. 

630.  Where  the  attorney  of  the  first 
execution  served  a  notice  on  the  sheriff  as 
the  attorney  of  a  third  party,  notifying 
the  sheriff  not  to  sell  certain  goods  levied 
upon ;  it  was  held,  that  such  notice  must 
be  regarded  as  a  direction  by  the  first 
execution  creditor  not  to  proceed  against 
said  property  further  on  her  writ,  and  to 
postpone  her  execution  as  against  the 
proceeds  of  said  property  to  the  execution 
of  a  subsequent  execution  creditor  who 
indemnified  the  sheriff  in  selling  said 
property.     Taylor  v.  Taylor,  6  York  111. 


TORS. 

See  Akrbst  :  Decedents'  Estates  :  Beo- 
isTBB  OF  Wills  :  Powkbs  :  Wills. 

I.  Letters  of  administration. 

(a)  Appointment  of  adminis- 
trators. 
(6)  Revocation  of  letters. 
II.  Letters  testamentary. 
III.  Administration  bonds. 

(a)  When  an   executor  must 

give  security. 
(6)  Liability  of  surety. 
IV.  Dismissal  of  executors  and  ad- 
ministrators. 
V.   Inventory  and  appraisement. 
VI.   Co-executors  and  administrators. 
VII.  Administrators  pendente  lite. 
VIII.   Administrators  de  bonis  non. 
IX.  Administrators   cum  teatamento 

annexo. 
X.   Foreign  executors  and  adminis- 
trators and  ancillary  admin- 
istration. 
XI.   Rights  and  duties  of  executors 
and  administrators. 

(a)  Rights  generally. 

(b)  Individual  claims  of  exec- 

utors   and    administra- 
tors against  the  estate. 

(c)  Payment  of  debts. 

(d)  Advancements    upon   dis- 

tribution, 
(c)  Sale  of  property, 
(gr)  Retention  of  securities. 
(A)  Investments, 
(t)  Collection  of  assets. 
(k)  Management  of  the  estate. 
XII.  Powers  of  executors  and  admin- 
istrators, 
(o)  Generally. 

(b)  Sale  of  real  estate  under  a 

power. 

(c)  Exercise  of  discretion. 

(d)  Purchase  at  own  sale. 
XIII.  Liabilities  of  executors  and  ad- 
ministrators. 

(o)  Generally. 

(6)  When  chargeable  with  in- 
terest. 


VOL.  rv. — 48 
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(c)  Costs. 

(d)  Counsel  fees  and  expenses. 
XIV.   Of  the  devastavit. 

XV.  Accounts. 

(a)  Citation  to  account. 

(b)  Advertising  accounts. 

(c)  Statement  of  account 

(d)  Debits. 

(e)  Surcharges. 
(g)  Credits. 

{h)  Funeral  expenses. 

(i)  Exceptions. 

(ifc)  Adjudication  and  decree. 

(1)  Of  the  adjudication. 

(2)  Effect  of   adjudica- 

tion. 

(3)  Order  to  pay. 

(4)  When  an  adjudica- 

tion will  be  opened. 
XVI.  Discharge  of  executors. 
XVn.  Suits  by  and  against  executors 

and  administrators. 
XVIII.  What  actions  survive. 
"yiy.   Executors  de  son  tort. 
XX.   Compensation. 

I.  Letters  of  administration. 

(o)  Appointment  of  administrators. 

3.  A  wife  is  entitled  to  letters  of  ad- 
ministration, though  she  was  deserted  by 
her  husband  and  had  obtained  a  divorce 
a  mensa  et  thoro.  FyocJe's  Estate,  135 
P.  S.  622 ;  aflarming  s.  c.  7  C.  C.  425. 

2.  Upon  an  issue  to  determine  the  sanity 
of  an  intestate  at  the  time  of  his  marriage 
to  a  woman  who  claims  administration  as 
his  widow,  the  inquiry  is,  as  to  the  dece- 
dent's mental  condition  at  the  very  time 
of  the  marriage  ceremony,  but  evidence 
is  admissible  of  his  condition  both  before 
and  afterwards  as  bearing  upon  his  men- 
tal condition  at  the  time  of  the  marriage. 
Nonnemaeher  v.  Nonnemacker,  169  P.  8. 
634. 

3.  A  widow's  right  to  letters  of  admin- 
istration is  not  divested  by  a  mere  living 
apart  from  her  husband  without  objection 
from  him.    Bos^a  Estate,  11  C.  0.  601. 

4.  Where  a  widow  was  excluded  by 
the  register  from  administration  on  the 


ground  of  business  incompetency,  the 
court  reversed  the  register's  action  upon 
proof  that  she  was  a  woman  of  intelli- 
gence and  a  person  of  good  and  sound 
judgment.  ScatUon'a  Estate,  12  C.  C. 
339. 

5.  A  widow  will  not  be  excluded  from 
the  administration  of  her  husband's  es- 
tate because  of  disagreement  between  her 
and  her  husband  in  his  lifetime  and  dif- 
ferences after  his  death  with  other  mem- 
bers of  the  family.  Scmlon'a  EttaU,  12 
C.  C.  339. 

6.  Where  a  widow  refuses  to  take  out 
letters  of  administration  on  the  ground 
that  the  alleged  assets  are  her  own  prop- 
erty and  letters  are  subsequently  granted 
to  another  person,  she  cannot,  by  aban- 
doning her  adverse  claim,  obtain  a  stand- 
ing to  have  the  letters  revoked  and  ad- 
ministration granted  to  herself.  htm£t 
Estate,  16  C.  C.  397. 

7.  Where  a  grand-daughter,  an  only 
lineal  descendant  of  an  intestate,  refused 
to  take  out  letters  of  administration  dur- 
ing her  lifetime,  and  upon  her  death  she 
disposed  of  all  her  estate ;  it  was  hM, 
that  after  her  death,  letters  of  adminis- 
tration would  not  be  granted  to  collateral 
kindred  of  the  grandfather.  Sapp's  Es- 
tate, 12  C.  C.  609. 

a  Where  the  personal  estate  of  a  de- 
cedent is  insolvent,  but  he  leaves  real 
estate  derived  from  his  mother,  letters  of 
administration  will  be  granted  to  a  ma- 
ternal cousin  in  preference  to  a  paternal 
uncle.     CanUin's  Estate,  13  C.  C.  381. 

9.  Upon  an  application  for  letters  of 
administration  the  court  refused  to  set 
aside  the  only  person  having  a  legal  right 
to  the  administration,  becaxise  of  the  fact 
of  his  being  affected  with  the  disease  of 
locomotor  ataxia.  Robertson's  Estate,  1 
Dist.  Rep.  317. 

10.  Where  a  creditor  applies  for  letters 
of  administration,  but  fails  to  qualify  by 
entering  bonds,  the  court  will  not  distiurb 
the  register's  appointment  three  weeks 
thereafter  of  a  deputy  escheator  as  ad- 
ministrator. Jokey' s  Estate,  16  C.  C.  377 ; 
8.  c.  35  W.  K  C.  476. 
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11.  Where  an  alleged  creditor  demands 
the  grant  of  letters  of  administration,  he 
must  establish  such  a  prima  facie  claim 
against  the  estate  as  would  entitle  him 
to  recover  either  upon  a  distribution  or 
in  an  action  before  a  jury.  Brann'a  Es- 
tate, 7  Kulp  369. 

12.  If  all  the  kindred  refuse  or  are 
incompetent  and  no  creditor  applies,  the 
register  may  grant  letters  of  administra- 
tion to  any  fit  person.  FVick  v.  Baldwin, 
4  Cent  676. 

13.  The  register  cannot  disregard  the 
clearly  expressed  wish  of  the  heirs, 
whether  residents  or  non-residents,  and 
grant  letters  to  a  stranger.  Schaufas^a 
Eatate,  5  Kulp  275. 

14.  The  register  cannot  pass  over  a 
competent  claimant  for  letters  of  adminis- 
tration and  appoint  a  stranger ;  and  this, 
though  the  latter  be  the  nominee  of  a 
majority  of  the  parties  in  interest  Comr 
forfs  Estate,  12  C.  C.  671. 

15.  Non-residents  have  no  right  to 
administration,  though  the  register  should 
appoint  their  nominee ;  so  letters  may  be 
revoked  on  their  application  if  granted 
without  their  consent  Frick  v.  Baldwin, 
4  Cent  676. 

16.  One  who  stands  in  the  relation  of  a 
party  litigant  to  an  estate  is  legally  in- 
competent to  administer  upon  it;  this 
principle  applies  only  to  controversies 
affecting  the  corpus  of  the  estate  and  not 
to  disputes  as  to  its  proper  disposition. 
Sobertaon'a  Estate,  1  Dist  Rep.  317. 

17.  The  commonwealth  has  a  right  to 
be  heard  on  the  question  of  the  appoint- 
ment of  an  administrator  in  respect  to 
estates  subject  to  the  collateral  inheri- 
tance tax ;  a  claimant,  otherwise  entitled, 
will  be  refused  letters  where  it  is  shown 
that  he  has  authorized  or  permitted  the 
removal  of  personal  property  of  the  estate 
from  this  state  when  the  tendency  of  such 
a  removal  is  to  the  hindrance  or  delay  of 
the  commonwealth  in  the  collection  of 
its  collateral  inheritance  tax  or  the  lessen- 
ing of  her  security  therefor.  Robertson's 
Estate,  1  Dist  Rep.  317. 

la  The  issue  of  letters  of  administra- 


tion cannot  be  regarded  as  an  adjudication 
that  the  decedent  died  intestate,  in  a  pro- 
ceeding to  prove  a  lost  or  destroyed  will. 
Buchl^a  Estate,  14  C.  C.  99 ;  s.  c.  33  W. 
N.  C.  393. 

19.  Administration  is  not  necessary  to 
enable  an  heir  to  take  title  to  personal 
property  where  there  are  no  creditors  and 
only  one  heir.  Heg^s  E^ate,  12  Lane 
105. 

(P)  Revocation  of  letters. 

aa  The  acts  of  29  March  1832 
(Brightly's  Purdon  623)  and  1  May  1861 
(Brightly's  Purdon  625)  do  not  authorize 
the  revocation  of  letters  of  administra- 
tion, for  the  reason  that  the  administra- 
trix has  given  a  stranger  an  irrevocable 
power  of  attorney  to  act  for  her  in  the 
settlement  of  the  estate.  Johnston's 
Appeal,  11  Atlan.  78. 

21.  Letters  of  administration  improp- 
erly granted  to  a  stranger  should  be  re- 
voked by  the  register,  or  the  orphans' 
court  will  direct  a  revocation.  Schau' 
fua^s  Estate,  5  Kulp  275. 

22.  Where  letters  of  administration  are 
granted  to  a  stranger  and  the  heirs  at 
law  join  in  a  petition  for  their  revo- 
cation, they  should  be  promptly  revoked. 
Comfmfs  Estate,  12  C.  C.  671. 

23.  Letters  of  administration  will  not 
be  revoked  merely  because  they  were 
granted  on  the  day  of  decedent's  death 
and  in  the  absence  of  imperative  neces- 
sity.    Ctmfiyrea  Estate,  12  C.  C.  671. 

24.  Where  letters  of  administration 
are  granted  by  the  register  to  a  fit  per- 
son, the  appointment  will  not  be  revoked 
because  of  the  expressed  wish  of  the 
decedent  that  a  certain  other  person 
should  be  appointed.  Oroves's  Estate, 
4  York  191. 

n.  Letters  testamentary. 

25.  The  probate  of  a  will  and  the 
grant  of  letters  testamentary  cannot  be 
set  aside  by  the  register  of  another 
covmty  on  the  ground  that  the  decedent 
was  a  non-resident.  ShoenJberger's  Estate, 
139  P.  S.  132 ;  s.  o.  27  W.  N.  C.  129. 
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26.  The  word  "  residence  "  in  the  act 
15  March  1832  (Brightly's  Purdon  574) 
has  the  same  significance  as  the  word 
"  domicil "  at  common  law ;  upon  an  ap- 
plication for  letters  testamentary,  the 
question  of  domicil  is  one  of  intention 
and  must  be  determined  by  the  acts  and 
declarations  of  the  decedent  himself. 
Lewies  Estate,  10  C.  C.  331. 

27.  An  appeal  from  the  register  of 
wills  in  the  granting  of  letters  testa- 
mentary must  be  accompanied  by  a  bond 
with  two  sureties  and  approved  by  the 
register ;  such  an  appeal  must  be  sup- 
ported by  testimony.  Wtnklefoos^a  Es- 
tate, 5  York  151. 

ni.  Admiiiistration  bonds. 

(a)  When  an  executor  mnat  give  •ecnrlty. 

2a  Executors,  in  view  of  the  uncer- 
tainty of  their  lives,  and  the  large  encum- 
brances on  their  real  estate,  were  required 
to  give  bonds.  Cotton's  Appeal,  3  Gent 
680. 

29.  An  order  upon  an  executor  to  enter 
security  under  the  act  of  1  May  1861 
(Brightly's  Purdon  625)  will  not  be  re- 
versed unless  there  has  been  a  clear  abuse 
of  discretion  by  the  court  below.  Sharj^s 
Appeal,  9  Atlan.  860. 

30.  An  executor  will  be  required  to 
enter  security  under  the  act  1  May  1861 
(Brightly's  Purdon  625)  where  it  appears 
that  he  is  insolvent  Fagan's  Estate,  34 
W.  N.  C.  67. 

31.  Upon  a  devise  of  all  the  real  and 
personal  property  to  a  wife  during  her 
natural  life  or  so  long  as  she  remains  a 
widow,  to  be  applied  by  her  for  her  own 
proper  use  and  for  the  maintenance  and 
education  of  the  minor  children,  with 
power  in  the  executors  to  sell,  if  necessary 
for  that  purpose,  and  a  further  provision, 
that  after  death  or  remarriage  all  the 
remaining  part  be  sold  or  disposed  of,  and 
the  proceeds  divided  among  the  children ; 
where  the  widow  was  one  of  the  execu- 
tors ;  it  was  held,  that  she  took  the  right 
of  possession  and  use  of  the  personal 
estate  as  widow  and  legatee  and  not  as 


executrix,  that  she  was  not  confined  to  the 
income,  nor  could  she  have  been  reqiiired 
to  give  security,  and  on  her  death,  the 
surviving  executor  was  chargeable  only 
with  such  personal  estate  as  was  then 
remaining.  HeppenstalVs  Estate,  144  P. 
S.  259. 

32.  Where  an  insolvent  executor  has 
been  ordered  to  give  security  and  the 
bond  cannot  be  found  in  the  office,  and 
there  is  nothing  upon  the  record  to  show 
who  the  surety  was,  it  is  proper  to  order 
the  executor  to  enter  new  security  or  be 
dismissed.  Longenberger's  Estate,  148  P. 
S.  564. 

33.  An  executor  will  not  be  required  to 
enter  security  pending  an  issue  to  deter- 
mine the  validity  of  a  will,  merely  because 
such  issue  has  been  awarded.  SfiiiOCt 
Estate,  14  C.  C.  161. 

(6)  Liability  of  snrety. 

34.  The  surety  on  an  adininistration 
bond  cannot  relieve  himself  from  respon- 
sibility by  notice  under  the  act  of  14 
May  1874  (Brightly's  Purdon  972)  to  a 
creditor  to  proceed  to  collect  Kauffnum 
V.  Comm'th,  8  Atlan.  600. 

35.  Where  the  attorney  of  an  admin- 
istrator made  a  deposit  of  estate  money 
with  a  private  banker  and  received  a 
certificate  of  deposit  therefor  payable  in 
one  year  with  interest,  the  transaction 
was  held  to  be  a  loan,  unauthorized  by 
law,  for  which  the  administrator  was 
responsible  on  the  insolvency  of  the 
banker;  and  where  the  administrator 
became  insolvent  and  the  attorney,  who 
was  also  surety  on  the  administration 
bond,  paid  the  amount  lost ;  it  was  hetd, 
that  the  deposit  having  been  tiie  act  of 
the  attorney  and  done  without  the  knowl- 
edge of  his  co-surety,  the  latter  was  not 
liable  to  make  contribution.  EsUefMm 
V.  Boleiiius,  144  P.  S.  269 ;  reversing  s.  c. 
8  Lane.  9. 

36.  Where  a  person  is  both  attorney 
and  surety  of  an  administrator,  he  is, 
amenable    to    the    jurisdiction    of    the 
orphans'  court,  and  if  he  has  possession 
of  the  property  of  the  intestate,  a  decree 
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may  be  entered  against  him  personally 
for  the  amount  in  his  possession.  Watts's 
Estate,  168  P.  S.  1. 

37.  In  an  action  upon  an  administrar 
tor's  bond,  it  is  no  defence  that  the  surety 
had  not  been  informed  for  two  years  that 
the  money  had  not  been  paid  over  by  the 
administrator,  and  that  the  administrator 
was  solyent  and  able  to  hare  paid  the 
amount  for  nearly  two  years  after  the 
order  to  pay,  but  that  no  steps  had  been 
taken  to  compel  payment.  Comm'th  v. 
Degitz,  167  P.  S.  400. 

38.  A  delay  of  nineteen  years  in  calling 
upon  the  sureties  of  an  administrator  to 
answer  the  latter's  default  is  such  unwar- 
rantable laches  as  will  bar  the  proceeding. 
Niemnd's  Eaate,  40  P.  L.  J.  386. 

IV.  Dismissal  of  executors  and 
administrators. 

39.  An  executrix  may  be  removed  from 
office  where  she  has  removed  from  the 
jurisdiction  of  the  court  and  resided  for 
over  a  year  in  another  state.  Jameses 
Estate,  10  C.  C.  220. 

40.  An  executrix  will,  be  removed 
where  it  appears  that  she  agreed,  in  an 
action  against  an  insurance  company,  that 
judgment  might  be  entered  for  the  defend- 
ant ;  and  this,  although  she  defends  her 
action  on  the  ground  that  the  policy  had 
already  been  paid  to  her  son,  who  had 
applied  the  proceeds  to  the  testator's 
debts.    Jame^s  Estate,  10  C.  C.  220. 

41.  Where  an  executor,  as  a  result  of  a 
spirit  of  resentment  and  hostility  towards 
his  co-executors,  refused  to  join  in  a  mort- 
gage for  the  support  of  the  widow;  it 
was  hdd,  that  he  might  be  removed,  but 
where  he  subsequently  agreed  to  sign  the 
mortgage,  the  order  for  his  removal  was 
suspended  subject  to  his  good  conduct. 
Bicking's  Estate,  14  C.  C.  661 ;  s.  c.  16 
C.  C.  284. 

42.  The  dismissal  of  executors  waa 
refused,  upon  an  allegation  that  they  had 
undertaken  the  management  and  control 
of  the  real  estate  without  authority,  where 
the  answer  set  forth  that  the  devisees 


withheld  personalty  from  the  executors 
and  hindered  and  embarrassed  them  in 
the  performance  of  their  duties,  and  also 
denied  misconduct  or  fraud  on  the  part 
of  the  executors.  Young's  Estate,  16 
C.  C.  64. 

43.  Where  lands  descend  under  the 
intestate  law,  the  deeds  belong  to  the  heir, 
and  a  refusal  by  an  executor  to  permit 
their  inspection  is  good  ground  for  re- 
moval.    Tompkin's  Estate,  6  Kulp  99. 

44.  The  removal  of  an  executor  who 
has  moved  out  of  the  state  is  discretion- 
ary with  the  court.  Chotufs  Estate,  1 
Northam.  96. 

45.  An  executor  and  trustee  will  not 
be  removed  on  the  petition  of  his  co-exec- 
utor and  trustee,  upon  the  ground  that 
his  continuance  in  of&ce  will  jeopardize 
the  interests  of  the  estate  unless  that  fact 
clearly  appears;  it  will  not  be  done  on 
the  ground  of  a  mere  disagreement  be- 
tween them,  nor  to  gratify  the  malice 
or  bad  feeling  of  one  against  the  other. 
Morgan's  Estate,  26  W.  N.  0.  236 ;  s.  c. 
47  L.  1. 166. 

V.  Inventory  and  appraisement. 

46.  An  executor  who  includes  a  judg- 
ment in  his  inventory  is  not  thereby 
estopped  from  setting  up  a  claim  to  its 
ownership.  Stewart's  Estate,  137  P.  S. 
176 ;  8.  c.  26  W.  N.  C.  663 ;  afBrming  s.  c. 
1  Lack.  Jur.  226. 

47.  An  executor  who  has  put  in  his 
inventory  a  bank  account  standing  in 
decedent's  name,  is  not  estopped  from 
proving  that  the  money  was  his  own. 
Eichhorn's  Estate,  7  C.  C.  433;  s.  c.  24 
W.  N.  C.  364. 

4a  The  value  fixed  by  the  appraisers 
is  not  to  be  overcome  except  by  strong 
convincing  proof  to  the  contrary.  Foa^s 
Estate,  6  Kulp  218. 

49.  Where  a  will  provided  for  the  ap- 
praisement of  real  estate,  and  appraisers 
were  appointed  under  the  act  17  April 
1869  (Brightly's  Purdon  602),  the  court 
set  aside  the  appraisement,  where  it  ap- 
peared that  the  appraisers  were  led  to 
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understand  that  the  farm  contained  ninety- 
two  acres  more  or  less,  when  in  fact  it 
contained  one  hundred  acres.  Meyer's  Es- 
tate, 5  York  150. 

VI.  Co-executors  and  administra- 
tors. 

so.  An  executor  who  has  received  no 
part  of  the  assets  may  maintain  an  action 
at  law,  for  a  debt  due  him  by  the  deced- 
ent, against  a  co-executor  who  has  re- 
ceived all  the  assets.  Pringle  v.  Pringle, 
130  P.  S.  665. 

51.  One  of  three  executors  may  satisfy 
a  mortgage  held  by  them  as  executors 
upon  payment  to  him  and  such  a  satis- 
faction will  discharge  the  mortgage,  where 
such  executors  were  not  technically  trus- 
tees under  the  will,  and  their  right  to 
collect  the  mortgage  as  between  them 
and  mortgagor  was  a  function  of  their 
power  as  executors.  Feamire  v.  Shannon, 
143  P.  S.  201. 

52.  Where  judgment  on  a  mortgage  due 
an  estate  was  confessed  to  the  two  execu- 
tors ;  it  was  Jield,  that  the  surviving 
executor  had  a  right  to  receive  payment 
of  the  mortgage  and  satisfy  the  record 
and  that  the  grant  of  letters  of  adminis- 
tration de  bonis  non,cum  teatamento  arir 
nexo  did  not  divest  the  surviving  executor 
of  his  powers  or  vacate  his  appointment. 
Facker  v.  Owens,  164  P.  S.  185. 

53.  Co-executors  were  ordered  to  in- 
vest a  fund  to  pay  certain  legacies  as 
they  fell  due;  the  executor  in  whose 
hands  the  money  remained  became  in- 
solvent; a  transcript  of  the  decree  was 
entered  in  the  common  pleas ;  the  other 
executor  paid  the  legacies,  and,  claiming 
to  be  subrogated  to  the  judgment  in 
the  common  pleas,  received  a  dividend 
thereon  out  of  the  assigned  estate  of  his 
co-executor;  held,  that  the  dividend  be- 
longed to  him  and  was  not  assets  of  the 
estate.     Miter's  Appeal,  127  P.  S.  95. 

54.  An  executor  who  acts  with  good 
faith  and  reasonable  diligence  is  not  re- 
sponsible for  the  embezzlement  of  a  co- 
executor;  otherwise,  if  he  be  guilty  of 


negligence.  Fesmir^s  Estate,  134  P.  S. 
67 ;  s.  c.  26  W.  N.  C.  644 ;  reversing  s.  c. 
6  Montg.  97. 

55.  Where  a  mortgage  has  been  paid 
to  one  of  two  executors,  and  his  co-execu- 
tor wantonly  and  obstinately  refuses  to 
join  in  an  entry  of  satisfaction  on  the 
record,  he  is  liable  to  the  penalties  pro- 
vided by  the  act  28  May  1716  (Brightly's 
Purdon  656).  OnoDford  v.  Simon,  169 
P.  S.  686. 

56.  Where  a  testator  directs  that  his 
executors  shall  invest  his  estate  in  good 
real  estate  security  and  the  executors  fail 
to  reduce  certain  bonds  to  judgment  until 
after  the  obligor  has  become  insolvent, 
one  executor  cannot  relieve  himself  from 
liability  on  the  ground  that  his  co-execu- 
tor had  the  custody  of  the  bonds,  col- 
lected the  interest  and  had  the  entire 
charge  of  the  business. '  Slang's  E^ate, 
160  P.  S.  13 ;  affirming  s.  c.  9  Montg.  185. 

57.  Where  one  of  the  executors  was  a 
banker  and  the  other  a  mining  engineer, 
and  a  deposit  was  made  in  the  bank  of 
one,  and  joint  checks  were  drawn  upon 
the  deposit  and  mailed  to  the  widow  and 
heirs,  all  of  whom  resided  at  a  distance, 
and  such  checks  might  have  been  col- 
lected before  the  failure  of  the  bank ;  it 
was  hdd,  that  the  other  executor  was  not 
responsible  for  the  loss,  especially  as  the 
method  of  distribution  had  been  fre- 
quently made  and  approved  by  the  dis- 
tributees.    Maffefs  Estate,  7  Eulp  153. 

sa  One  of  three  executors  may  recover 
from  the  others  in  assumpsit  his  share  of 
the  commissions  awarded  by  the  orphans' 
court  for  settling  up  the  estate  of  the 
decedent.     Shaw  v.  Belts,  4  Atlan.  731. 

59.  Upon  disputes  at  the  adjudication 
between  co-executors  about  matters  which 
concern  them  individually,  counsel  for 
each  will  be  allowed  but  part  of  their 
compensation  out  of  the  estate,  without 
prejudice  to  their  right  to  recover  the 
balance  from  their  clients  individually. 
Foafs  Appeal,  125  P.  S.  518. 

60.  Where  co-executors  claim  in  a  joint 
account  a  certain  per  cent  as  commissions, 
the  orphans'  court  has  no  jurisdiction  to 
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examine  into  the  relative  value  of  their 
services  and  to  apportion  the  commis- 
sions. MarM^a  Estate,  11  G.  C.  13;  s.  c. 
29  W.  K  C.  479. 

61.  If  one  of  two  executors  has  for- 
feited his  right  to  commissions,  the 
orphans'  court  may  apportion  their  com- 
pensation and  reward  the  other.  Smith's 
Estate,  37  P.  L.  J.  33. 

62.  The  remedy  against  a  co-executor 
for  a  share  of  the  commissions  allowed  is 
in  the  court  of  common  pleas.  Wood- 
toard's  Estate,  27  W.  N.  C.  407;  s.  c. 
6  Kulp  7. 

63.  The  execution  of  joint  powers  by 
one  of  the  executors  of  a  will  is  con- 
sidered in  a  note  to  Bailey's  Case,  1 
Atlan.136. 

64.  As  to  the  efFect  of  joint  executors 
filing  a  joint  account,  see  note  to  English 
T.  Newdl,  6  Atlan.  613. 


W[.  Administrators  pendente  lite. 

65.  Where,  pending  a  contest  over  a 
will,  an  administrator  pendente  lite  has 
been  appointed,  the  court  will  not,  before 
the  litigation  is  determined,  order  the  fil- 
in(r  of  an  account  or  payment  of  the  funds 
held  by  the  administrator,  to  the  execu- 
tors. Fow's  Estate,  9  C.  C.  668 ;  s.  c.  28 
W.  N.  C.  134. 


Vm.  Administrators  de  t>onis  non. 

66.  If  a  trust  be  annexed  to  the  office 
of  an  executor,  on  his  death,  it  can  only 
be  exercised  by  an  administrator  de  bonis 
non.    Sandert^s  Estate,  5  Kulp  621. 

67.  An  administrator  de  bonis  non  is 
entitled  to  all  the  assets  in  the  hands  of 
the  first  administrator ;  he  may  recover 
them  in  an  action  at  law  against  the 
hitter's  personal  representatives.  Miller 
V.  Comm'th,  2  Cent.  830. 

6a  It  is  the  duty  as  well  as  the  right 
of  an  administrator  de  bonis  non  to  receive 
from  the  estate  of  the  predecessor  the 
assets  of  the  estate,  and  such  right  exists 
notwithstanding  the  settlement  of  an  ac- 


count by  the  predecessor  and  a  decree 
of  distribution  among  the  heirs  of  the 
balance  thereon.  Beelev's  Estate,  6  York 
126. 

69.  A  bill  lies  by  an  administrator  de 
bonis  non,  cum  testamento  annexo,  to  set 
aside  a  power  of  attorney  given  by  the 
testator  to  the  executor  and  to  compel 
the  executor  to  account  for  moneys  al- 
leged to  have  been  fraudulently  appro- 
priated to  his  own  use  while  acting  as 
attorney  in  fact  for  the  decedent  in  his 
lifetime ;  and  this,  though  the  account  of 
the  executor  has  been  confirmed  by  the 
orphans'  court.  Fidelity  Ins.  Trust  &  Safe 
Deposit  Co.  V.  Oaxxam,  161  P.  S.  636; 
reversing  s.  c.  2  Dist.  Rep.  669. 

70.  An  administrator  de  bonis  non  is 
not  entitled  to  recover  from  a  bank  the 
amoimt  of  a  deposit  which  originally  stood 
in  the  name  of  the  intestate,  but  which 
the  deceased  administrator  reduced  to  his 
possession  by  a  transfer  to  his  own  credit 
and  which  his  administrator  has  since 
drawn  out.  Sibbs  v.  Philadelphia  Saving 
Fund  Society,  163  P.  8.  345. 

71.  The  register  of  wills  has  no  power 
to  vacate  letters  testamentary  as  to  a  siur- 
viving  executor  by  the  appointment  of  an 
administrator  de  bonis  non,  cum  testamento 
annexo,  and  such  a  decree  could  be  at- 
tacked in  a  collateral  proceeding.  Packer 
V.  Owens,  164  P.  S.  186. 

72.  Where  a  trust  for  a  widow  is  an- 
nexed to  the  ofiice  of  executor,  such  trust 
on  the  death  of  the  executor  can  only  be 
exercised  by  an  administrator  de  bonis 
non,  cum  testamento  annexo.  Sanders? s 
Estate,  4  York  1. 

73.  An  administrator  de  bonis  non  is 
entitled  to  recover  from  the  represen- 
tatives of  a  former  administrator,  the 
balance  of  the  account  for  the  purpose  of 
distribution;  and  this,  although  the  ac- 
count was  filed  and  absolutely  confirmed 
in  the  lifetime  of  the  first  administrator. 
Pierces  Estate,  11  Montg.  110. 
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IX.  Administrators  cum  testamento 
annezo. 

74.  Where  the  register  admits  a  will 
to  probate  and  the  executrix  refuses  to 
act,  the  register  should  grant  letters  cum 
testamento  annexo  to  her  appointee,  and 
such  an  appointment  will  not  be  vacated 
on  the  ground  that  an  appeal  is  pending 
from  the  admission  of  the  will  to  probate. 
Coleman's  Estate,  16  C.  C.  262. 

75.  Under  the  last  proviso  of  sec.  22 
of  the  act  15  March  1832  (Brightly's  Pur- 
don  679),  that  in  all  cases  of  an  administrar 
tion  with  the  will  annexed,  where  there  is 
a  general  residue  of  the  estate  bequeathed, 
the  right  to  administer  shall  belong  to  those 
having  the  right  to  such  residue ;  it  was  Jield, 
that  the  only  limitation  upon  the  discretion 
of  the  register  is,  that  he  must  select  from 
those  asking  administration,  if  competent, 
in  the  particular  class  from  which  the 
administrator  must  be  selected.  Elliott's 
Estate,  12  C.  C.  410. 

76.  Letters  of  administration  cum  tes- 
tamento annexo  will  not  be  issued  where 
they  are  based  upon  the  will  of  a  resident 
of  France  which  is  invalid  under  the  laws 
of  that  country.  Coleman's  Estate,  13 
C.  C.  81. 

77.  Under  the  act  24  February  1834, 
sec.  67  (Brightly's  Purdon  588),  an  ad- 
ministrator with  the  will  annexed  has 
power  to  carry  out  a  direction  of  the  will 
to  sell  real  estate  for  the  purposes  of  dis- 
tribution. Still's  Estate,  12  C.  0.  379; 
8.  c.  31  W.  N.  C.  252. 

See  Executors  and  Administrators, 
VIII. 

Z.  Foreign  executors  and  adminis- 
trators and  ancillary  administra- 
tion. 

78.  An  assignment  by  a  New  York 
executrix,  of  a  claim  of  her  testator  against 
a  party  domiciled  in  New  York  will  be 
recognized  in  this  state  to  enable  the 
assignee  to  maintain  a  suit  here.  Elmer 
v.  Hall,  148  P.  S.  345. 

79.  A  Pennsylvania  debtor  may  make 
payment  to  a  foreign   administrator  so 


long  as  there  are  no  Pennsylvania  cred- 
itors ;  and  this,  though  the  debt  be  secured 
by  mortg^e  on  lands  in  this  state.  Oil- 
bum  V.  Wells,  1  Lack.  Jur.  106. 

80.  A  foreign  executor  or  administra- 
tor may  make  a  good  assignment  of  a 
chose  in  action  in  this  state,  where  such 
assignment  is  made  in  the  state  where 
the  letters  were  granted  and  the  debtor  at 
the  time  resides  in  the  same  state.  Harris 
V.  Hall,  11  C.  C.  53. 

81.  Where  there  are  domestic  creditors, 
the  executors  of  a  mortgagee,  who  was 
domiciled  in  another  state  at  the  time  of 
his  death,  may  be  required  to  account  in 
this  state  for  the  proceeds  of  a  mortgage 
foreclosed  by  process  in  this  state ;  such 
a  foreign  executor  cannot  escape  liability 
to  so  account  by  proceeding  in  the  name 
of  a  merely  nominal  assignee.  Myrick  v. 
Hutchinson,  6  Kulp  293. 

82.  The  court  will  not  remit  the  share 
of  a  distributee  to  the  executor  of  the 
domicil  for  the  purpose  of  subjecting*  it 
to  the  claims  of  foreign  creditors,  where 
there  are  claimants  in  the  jurisdiction  of 
the  ancillary.  Del  VaJle' s  Appeal,  3  Cevi. 
163 ;  affirming  Dd  Voile's  Estate,  17  W. 
N.  C.  30. 

83.  An  ancillary  administrator  having 
the  same  foreign  domicil  as  the  decedent 
is  not  entitled  to  the  payment  of  his 
individual  debt  out  of  the  proceeds  of  the 
ancillary  administration.  Gray's  Appeal, 
8  Cent.  414 ;  s.  c.  116  P.  S.  263. 

84.  Where  an  executor  took  out  ancil- 
lary letters  here,  where  he  sold  real  and 
personal  property  for  which  he  accounted 
in  the  court  of  the  domicil,  and  a  legatee 
who  had  demanded  his  legacy  from  the 
executor  of  the  domicil  and  had  brought 
suit  for  it  filed  a  petition  here  after  a 
lapse  of  ten  years  to  compel  the  filing 
of  an  ancillary  account ;  it  was  hdd,  that 
the  executor  was  warranted  in  presuming 
that  the  legatee  had,  by  acquiescence,  dis- 
pensed with  the  filing  of  an  ancillary 
account,  and  that  it,  therefore,  would  be 
inequitable  to  order  the  filing  of  such  an 
account    Harlan's  EHate,  16  0.  C.  51. 

85.  As  to  the  powers  of  foreign  execu- 
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tors  and  administrators,  see  note  to  Gove 
T.  Gove,  15  Atlan.  122. 

n.  Rights  and  duties  of  ezectitors 
and  administrators. 

(a)   Rights  generally. 

8&  The  right  of  a  decedent,  under  a 
contract  of  purchase,  to  have  his  money 
refunded  if  dissatisfied  with  the  property, 
descends  to  his  legal  representatives  on 
his  death.  Fuller  v.  Dempster,  11  Atlan. 
670. 

87.  Upon  the  death  of  the  vendee  of 
land  and  a  taking  possession  by  the  vendor 
after  a  tender  of  a  deed  by  the  vendor 
in  the  name  of  the  heirs  of  the  vendee, 
and  the  refusal  of  the  same  by  his  ad- 
ministrator,  the  latter  cannot  recover  the 
purchase-money  already  paid;  the  heirs 
not  being  a  party,  and  their  interest  not 
being  shown  to  have  been  divested.  Wise 
T.  WdUcer,  10  Atlan.  28. 

sa  If  real  estate  of  a  decedent  be  sold 
ander  execution,  the  proceeds,  over  and 
above  the  execution  and  costs,  should  be 
paid  to  the  executor  or  administrator 
upon  his  entering  security;  the  money 
will  not  be  ordered  into  court.  Phillips  v. 
Phillips,  4  Del.  348. 

89.  Where  a  fund  is  raised  by  the  sher- 
iff's sale  of  decedent's  real  estate,  the  bal- 
ance, after  the  payment  of  liens,  must  be 
paid  to  the  executor  or  administrator  of 
the  decedent,  and  cannot  be  distributed 
by  an  auditor  appointed  by  the  common 
pleas;  the  jurisdiction  of  the  orphans' 
court  is  exclusive;  but  it  seems  that  when 
the  case  gets  into  the  orphans'  court,  the 
issue  before  the  auditor,  although  it  fell 
with  the  proceedings  in  the  common  pleas, 
may  be  used  to  inform  the  conscience  of 
the  court.  Weimer  v.  Karch,  163  P.  S. 
385. 

90.  Upon  the  death  of  a  partner,  profits 
made  from  the  continuance  of  the  manu- 
facture of  coke  was  held  to  follqw  the 
ownership  of  the  land,  and  not  to  pass  to 
the  administrator  of  the  deceased  partner. 
Rafferty's  Estate,  40  P.  L.  J.  188. 

See  Decbdents'  Estates. 


(fi)   Individnal  claims  of  executors  and 
administrators  against  the  estate. 

91.  An  order  of  subrogation  being  ob- 
tained by  an  administrator,  in  favor  of 
himself,  to  the  rights  of  a  judgment 
against  the  estate,  such  order  was  held  to 
be  fraudulent  against  the  creditors  of  the 
estate  and  not  binding  upon  them.  Alle- 
gheny Valley  Railroad  Co.  v.  Jones,  131 
P.  S.  86. 

92.  An  administrator  may  retain  an 
honest  debt  against  the  estate,  which  would 
otherwise  be  barred  by  the  statute  of  lim- 
itations, but  no  interest  will  be  allowed 
after  the  grant  of  letters.  Lazam^s  Es- 
tate, 6  Kulp  53;  afilrmed  in  142  P.  S. 
104;  and  reversed  in  145  P.  S.  1. 

93.  Where  an  executor  is  the  payee  of 
a  note  of  his  decedent,  which  was  overdue 
at  the  time  of  his  decedent's  death,  he  must 
show  clearly  that  he  held  the  note  by  a 
title  hostile  to  that  of  the  decedent ;  he 
may  do  so  by  showing  that  the  note  was 
in  his  wife's  custody  immediately  after 
the  decedent's  death.  Hoffer's  Estate,  156 
P.  S.  473. 

94.  Where  an  executor  purchases  a 
claim  against  his  testator's  estate  for  less 
than  its  face  value,  he  can  recover  from 
the  estate  only  the  amount  he  pays  for 
the  claim.  Woods  v.  Irwin,  163  P.  S. 
413 ;  affirming  s.  c.  13  C.  C.  276. 

95.  Where  an  executor  has  advanced 
money  in  payment  of  his  testator's  debts, 
he  cannot  be  denied  interest  thereon  be- 
cause of  negligence  which  did  not  result 
in  loss  to  the  estate.  Hobson's  Estate,  42 
P.  L.  J.  456. 

See  Decedents'  Estates. 

(/s)    Payment  of  debts. 

96.  Upon  an  award  on  distribution 
to  two  persons,  co-payees  of  a  note,  an 
administrator,  who  pays  the  whole  award 
to  one,  is  liable  for  such  mispaymentto  the 
other.    Van  Voorhia'a  Appeal,  10  Cent.  412. 

97.  An  executor  of  an  insolvent  estate, 
who,  in  good  faith,  and  in  the  belief  that 
the  estate  is  solvent,  pays  a  judgment 
against  the  decedent    and    marks   such 
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payment  of  record,  is  entitled  to  subro- 
gation out  of  the  personal  estate  but  not 
out  of  the  real  estate,  against  junior  liens 
of  record  at  the  date  of  the  sale.  Sea- 
righea  Estate,  163  P.  S.  222. 
See  Decedents'  Estates. 

(<I)  Advancements  upon  distribation. 

96.  Where  an  executor  is  requested 
by  written  agreement  to  advance  moneys 
in  advance  of  distribution  for  the  benefit 
of  one  of  the  heirs,  he  is  entitled  to 
reimbursement  out  of  her  share  as  pro- 
vided by  the  terms  of  the  agreement 
GoocPs  Estate,  150  P.  S.  301. 

99.  Where  an  executor  had  power  to 
make  advances  to  a  legatee  on  account  of 
a  vested  interest,  subject  to  be  divested 
upon  a  contingency  which  never  hap- 
pened; it  was  held,  that  such  executor 
was  entitled  to  credit  in  his  accounts  for 
advancements  made  by  him  under  such 
power.  Barker's  Estate,  159  P.  S.  618 ; 
affirming  s.  c.  13  C.  C.  419. 

100.  Where  an  executor  makes  a  vol- 
imtary  payment  to  a  legatee,  without  tak- 
ing security  approved  by  the  court,  he 
does  so  at  his  own  risk,  and  a  subsequent 
confirmation  of  his  account,  in  which  he 
has  taken  credit  for  such  payment,  will 
not  protect  him  against  the  subsequent 
claims  of  creditors ;  such  legatee  may  be 
compelled  to  contribute  to  the  payment 
of  creditors  notwithstanding  five  years 
have  elapsed  since  the  confirmation  of 
the  executors'  account.  Bobin^s  Estate, 
4  Dist  Rep.  277. 

See  Decedents'  Estates. 

(e)  Sale  of  property. 

101.  Administrators  will  not  be  charged 
with  a  failure  to  obtain  a  better  price  for 
real  estate  sold  to  pay  debts,  there  having 
been  no  objection  to  the  confirmation  of 
the  sale.     Merkd's  Estate,  131  P.  S.  684. 

102.  An  executor  is  not  responsible  for 
loss  on  a  sale  of  securities  if  he  acted  in 
good  faith;  integrity  and  ordinary  pru- 
dence are  all  that  is  required.  Wood- 
ward's  Estate,  27  W.  N.  C.  407;  s.  c.  6 
Kulp7. 


103.  Administrators  who  sell  at  public 
sale  personalty  within  the  year  are  charge- 
able simply  with  the  proceeds.  If,  how- 
ever, the  value  depreciates,  and  the  sale 
is  delayed  until  after  the  year,  the  loss 
must  fall  upon  them.  Merkd's  Estate, 
131  P.  S.  484. 

104.  Where  an  administrator,  upcm  a 
sale  of  property  of  the  estate,  takes  notes 
in  payment,  he  does  so  at  his  own  risk. 
Henninger  v.  Boyer,  10  C.  C.  606. 

(fir)  Retention  of  Mcoritie*. 

105.  Where  an  executor  owed  to  his 
testator  unpaid  porohase  money  on  a 
farm,  under  articles  of  purchase,  the  1^ 
title  remaining  in  the  testator;  it  was 
held  to  be  no  breach  of  duty  for  him  to 
allow  the  debt  to  stand  and  treat  it  as  a 
security  for  the  interest  to  be  paid  to  the 
widow  during  her  life.  Chod?»  Estate, 
150  P.  S.  301. 

106.  An  executor  retains  securities  of 
fluctuating  value  at  hia  peril,  but  where 
they  cannot  be  sold  presently  without 
prejudice  to  the  estate,  the  court  will  not 
order  an  immediate  distribution.  Chfis- 
tian's  Estate,  13  C.  C.  283. 

(h)  Investments. 

107.  An  executor  is  authorized  to  in- 
vest in  bank  stock  when  he  does  so  under 
instructions  from  the  testatrix  herself 
In  such  case,  if  he  makes  the  investment 
as  executor,  and  not  in  his  own  name,  he 
is  not  liable.  PemyVs  Appeal,  16  Atlan. 
719. 

106.  Where  the  intention  of  the  testa- 
trix as  to  the  discretionary  powers  of  her 
executor  is  apparent,  the  executor  will 
not  be  held  liable  for  losses  incurred 
by  the  failure  of  an  investment  not  au- 
thorized by  statute.  Barker's  Estate,  159 
P.  S.  618 ;  affirming  s.  c.  13  C.  C.  419. 

109.  Where  an  executor  knows  that  a 
legatee  has  not  been  heard  from  for  years 
and  that  payment  is  likely  to  be  post- 
poned indefinitely,  it  is  his  duty  to  invest 
the  fund,  and  upon  his  failure  to  do  so, 
he  will  be  charged  with  interest  thereon 
from  the  end  of  one  year  after  the  date 
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of  the  award  to  him.    Miles'a  Estate,  12 
C.  C.  383. 

UO.  A  life  tenant  has  the  right  to  in- 
sist upon  the  sale  of  unproductive  securi- 
ties and  the  investment  of  the  proceeds 
for  the  purpose  of  producing  income. 
Christian's  Estate,  13  C.  C.  283. 

111.  Where  a  testator  gave  to  his 
widow  for  life  or  widowhood  all  the 
rents,  issues  and  income  of  his  estate; 
it  was  hdd,  that  such  a  clear  gift  was  not 
cut  down  by  a  subsequent  power  to  his 
executors  to  change  investments,  and  that 
under  such  power  they  had  no  authority  to 
collect  the  rents  given  to  the  wife.  Lare^s 
Estate,  16  C.  C.  355 ;  s.  o.  36  W.  N.  C.  447. 

(<)  Collection  of  aaseta. 

112.  That  there  is  but  one  fund  due  to 
an  estate,  when  letters  of  administration 
are  taken  out,  does  not  limit  the  authority 
of  the  administrator  to  the  collection  and 
disbursement  of  that  fund.  Sweed's  Ea- 
iate,  10  C.  C.  463. 

103.  Where  it  was  sought  to  surcharge 
an  administrator  with  a  debt  alleged  to 
be  due  by  the  decedent's  son  to  his  father 
which  the  accountant  had  failed  to  col- 
lect, and  it  appeared  that  the  only  evi- 
dence of  the  debt  was  contained  in  a 
ledger  of  the  decedent  which  was  not  a 
book  of  original  entry  and  the  son  dis- 
puted the  debt,  and  was  silent  while  the 
question  of  his  indebtedness  to  the  estate 
was  discussed ;  it  was  held  to  be  error  to 
surcharge  the  accountant  with  the  amount 
of  the  alleged  debt,  and  it  was  further 
held,  that  the  presence  and  silence  of  the 
son  at  the  audit  did  not  justify  the  court 
in  setting  off  the  alleged  debt  against  his 
share  of  his  father's  estate.  Huston's 
EstcUe,  167  P.  S.  217. 

114.  Where  an  accountant  claimed 
credit  for  a  bond  charged  in  the  inventory 
as  uncollectible,  and  the  evidence  showed 
that  the  bond  could  have  been  collected, 
the  accountant  was  surcharged  with  the 
amount  of  the  bond;  and  this,  though 
she  claimed  that  she  had  been  advised  by 
her  counsel,  now  deceased,  that  it  was 
uncollectible.     WilPs  Estate,  6  York  40. 


115.  An  executor  will  be  allowed  a 
reasonable  time  to  collect  and  pay  over 
rents  before  the  court  will  compel  an 
accounting.     Cax^s  Estate,  8  Montg.  161. 

116.  Where  executors  employed  for  the 
collection  of  a  judgment  the  same  attor- 
ney whom  the  testator  employed  to 
obtain  the  judgment,  and  the  latter  after 
collecting  the  debt  became  insolvent  and 
failed  to  accoimt  for  it ;  it  was  held,  that 
the  executors  were  not  liable  for  the  loss. 
Wdtb's  Estate,  165  P.  S.  330. 

(K)  Uanagement  of  the  estate. 

117.  Where  an  administrator  without 
consultation  with  creditors  and  with  no 
cautionary  order  from  the  court  expends 
the  money  of  the  estate  upon  a  lease- 
hold of  an  iron  ore  property  of  a  highly 
speculative  and  hazardous  nature,  and 
the  business  proves  a  failure  and  a  large 
sum  is  lost  to  the  estate,  he  will  be  sur- 
charged with  the  loss.  Shinn's  Estate, 
166  P.  S.  121. 

US.  An  ordinary  contract  of  lease  of  a 
farm  is  not  such  a  personal  contract  as 
dies  with  the  lessee.  An  administrator 
has  a  discretion  whether  to  give  up  the 
contract  and  let  the  estate  respond  in 
damages  or  to  complete  the  contract.  If 
the  lease  be  valuable  he  should  realize 
from  it,  and  he  is  entitled  to  credit  for 
his  expenses  in  conducting  it.  Walker's 
Estate,  6  C.  C.  515. 

119.  Where  a  decedent  left  a  large 
estate  consisting  of  coal  mines,  stocks  and 
real  estate ;  it  was  hdd  to  be  proper  for 
the  executors  to  employ  a  superintend- 
ent and  to  furnish  him  with  an  office. 
Maffet's  Estate,  7  Kulp  163. 

Xn.  Powers  of  executors  and 
administrators. 

(a)  Generally. 

lao.  An  executor  cannot  bind  the 
estate  by  endorsing  and  discounting  prom- 
issory notes ;  where  the  money  obtained 
on  such  notes  was  used  by  the  executor 
for  the  estate ;  it  was  held,  that  while  he 
might  have  a  legal  claim  therefor  against 
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the  estate  and  the  holder  of  the  notes 
might  be  entitled  to  be  subrogated  to  his 
rights  and  remedies,  this  could  only  be 
determined  on  the  distribution  of  the 
estate.  Farmers^  Nat.  Bank  v.  Chiel,  12 
Lane.  28. 

121.  It  is  not  a  fraud  in  law  for  an 
executor  to  confess  a  judgment  for  a  bona 
fide  debt,  barred  by  the  statute.  Woods 
V.  Irwin,  141  P.  S.  278. 

122.  Where  creditors  of  a  decedent  do 
not  allege  fraud  or  collusion,  they  have 
no  standing  to  ask  that  a  judgment  con- 
fessed by  the  executor  be  opened,  on  the 
ground  that  the  debt  was  barred  by  the 
statute  of  limitations;  and  this,  though 
the  estate  be  insolvent.  Woods  v.  Irwin, 
141  P.  S.  278. 

123.  An  executor  cannot  vote  the  stock 
of  his  testator  in  a  joint  stock  company. 
Frank  v.  Lewis  Foundry  &  Machine  Co., 
41  P.  L.  J.  33. 

124.  On  the  trial  of  an  action  by  an 
administrator,  an  instruction  that  a  release 
by  a  former  administrator  duly  proved, 
entitled  the  defendant  to  a  verdict,  was 
not  error,  where  there  was  no  attempt  to 
impeach  the  release  and  no  exception 
taken  to  the  ruling.  Stoever  v.  Walmer, 
140  P.  8.  690. 

125.  The  administrator  of  a  guardian 
who  has  entered  up  a  judgment  bond 
given  to  the  guardian  as  guardian,  has  no 
authority  to  release  the  lien  of  the  judg- 
ment in  derogation  of  the  interests  of  the 
wards.  Brown  v.  Thompson,  166  P.  S. 
297. 

126.  Administrators  have  no  power 
over  the  land  except  upon  an  order  of 
sale  for  the  pa3rment  of  debts.  The  rents 
and  profits  belong  to  the  heir.  MerkeVs 
Estate,  131  P.  S.  684. 

127.  Where  an  executor  has  authority 
to  collect  the  rents  of  real  estate  but  no 
power  of  sale,  he  will  not  be  permitted  to 
open  mines  or  quarries  upon  the  property 
as  against  the  owner  in  fee  of  the  re- 
mainder.    Co3^s  Estate,  8  Montg.  161. 

128.  Where  a  lease  has  been  made  by 
the  heirs  of  a  decedent,  the  executor  can- 
not distrain  for  the  rent,  and  this,  although 


he  has  made  a  subsequent  i^reement  with 
an  assignee  of  the  lessee  reducing  the 
rent.     Chier  v.  McAlamey,  148  P.  S.  587. 

(6)  Sale  of  real  estate  onder  a  power. 

129.  Where  executors  were  by  the  will 
empowered  to  sell,  as  the  testatrix's  hus- 
band should  direct,  it  was  hdd,  that  a 
codicil,  made  after  the  husband's  death, 
authorized  them  to  sell  unqualifiedly. 
Brewer  v.  Taylor,  9  Atlan.  616. 

130.  An  order  of  the  orphans'  court 
approving  a  sale  to  an  executor  at  his  own 
sale  under  a  previous  authority  to  bid,  is 
addressed  to  its  sound  discretion  and  will 
not  be  disturbed  by  the  supreme  comt 
Dunda^s  Appeal,  ViA.t\aiL  ^5;  affirming 
Dundas's  Estate,  43  L.  1. 16, 194. 

131.  If  at  an  executor's  sale  the  execu- 
tor assures  a  purchaser  that  he  will  take 
clear  of  all  liens,  a  purchaser  who  buys 
subject  to  such  assurance  takes  a  clear 
title.    Reiner's  Appeal,  12  Atlan.  860. 

132.  One  who  buys  at  an  executor's 
sale  upon  the  assurance  of  the  executor 
that  he  will  take  a  clear  title,  and  relying 
upon  such  assurance,  expends  a  consider- 
able simi  in  improvements,  has  so  far 
executed  the  contract  that  it  would  be 
against  equity  to  adjudge  a  rescission 
thereof.    Ibid. 

133.  An  executor  selling  real  estate 
under  a  power,  and  taking  a  mortgage  for 
the  purchase  money  which  is  subsequently 
found  to  be  void^  has  full  power  to  de- 
mand and  receive  payment  from  the  ven- 
dees of  such  purchase  money.  McElroy 
V.  Nudeus  AssodeUion,  131  P.  S.  393. 

134.  Under  a  power  to  sell  "any  inter- 
est that  I  may  have  in  the  Green  Tree 
Farm  remaining  unsold  at  my  death"; 
it  was  held,  that  the  executors  had  power 
to  sell  an  interest  in  the  said  farm  which 
had  been  set  apart  in  severalty  to  the 
testator  after  the  execution  of  the  will. 
Swan  V.  Cvoert,  138  P.  S.  306. 

135.  Equity  will  not  interpose  to  set 
aside  a  sale  by  executors  under  a  power; 
even  under  the  allegation  that  it  was 
made  to  deprive  the  legatees  from  getting 
the  full  value  of  the  land  sold.    Applica- 
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tions  for  relief  should  be  made  in  the 
orphans'  court.  Cascaden  v.  Cascaden, 
140  P.  S.  140 ;  affirming  s.  c.  7  Montg.  9. 

136.  Where  executors  have  a  power  of 
sale  within  a  fixed  time,  during  that  time 
they  have  some  discretion ;  after  its  ex- 
piration they  have  none.  Fahneatock  v. 
Fahnestock,  162  P.  S.  66. 

137.  Where  a  testatrix  gave  the  whole 
of  her  estate  to  three  of  her  daughters  for 
life,  and  upon  the  death  of  each  of  them, 
to  the  survivors,  and  upon  the  death  of 
the  last  survivor,  she  directed  any  surplus 
to  be  divided  among  her  other  children, 
and  she  directed  her  executor  by,  and 
with  the  advice,  consent  and  approval  of 
"  my  said  named  daughters  and  legatees  " 
to  sell  her  real  estate ;  it  was  hdd,  that 
the  words  "said  named  daughters  and 
legatees  "  referred  to  the  three  daughters 
alone,  and  was  not  intended  to  include 
other  legatees,  and  that  a  deed  by  the 
executor  and  two  surviving  daughters 
passed  a  good  title.  Hadcett  v.  MUnor, 
166  P.  S.  1. 

13a  Where  a  testator  authorized  his 
three  children  to  sell  the  real  estate,  and 
appointed  them  executors,  and  two  of  the 
children,  by  will,  gave  tiieir  interests  to 
the  surviving  brother;  it  was  hdd,  that 
the  surviving  brother  could,  as  surviving 
executor,  take  a  good  title  to  the  land. 
(ySourke  v.  Sherwin,  156  P.  S.  285. 

139.  Where  an  executor  sold  certain 
of  the  decedent's  property  and  agreed 
that  the  purchaser  should  pay  for  it  by 
gfiving  credit  upon  an  account  which  he 
claimed  against  the  estate,  and  the  price 
of  the  property  was  fully  accounted  for 
and  distributed  among  the  creditors  of 
the  decedent  and  the  purchaser's  personal 
account  was  excluded  from  the  distribu- 
tion; it  was  held,  that  the  contract  was 
valid  and  the  executor  could  not  subse- 
quently recover  the  price  of  the  property 
from  the  purchaser.  Nedy  v.  Bair,  167 
P.  S.  417 ;  affirming  s.  c.  6  York  179.  See 
8.  0.  144  P.  S.  260. 

140.  Where  a  testator  gave  all  his  real 
and  personal  estate  to  his  wife,  so  long 
as  she  remained  his  widow,  and  after  her 
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death  to  his  children,  and  made  his  wife 
sole  executrix,  giving  her  the  power  to 
sell  a  portion  of  the  real  estate,  if  neces- 
sary, to  pay  debts ;  it  was  hdd,  that  a  deed 
executed  by  the  widow  under  the  power 
passed  a  good  title  to  her  grantee.  Doran 
V.  Piper,  164  P.  S.  430. 

la.  Where  a  testator  directed  the 
whole  of  his  residuary  estate,  real  and 
personal,  to  be  converted  into  money  as 
soon  as  practicable  and  paid  over  to  cer- 
tain legatees  mentioned,  and  in  the  fol- 
lowing clause  authorized  his  executors  to 
sell  and  dispose  of  his  real  estate  in 
Pennsylvania  and  other  states,  and  he 
farther  directed  that  as  soon  as  may  be, 
for  the  best  interests  of  his  estate,  his 
executors  convert  into  money  all  his  un- 
productive real  estate  excepting  inter  cdia 
a  certain  eight-acre  lot  in  the  city  of 
Pittsburgh;  it  was  held,  that  the  power 
of  sale  as  to  all  of  the  real  estate  remained 
in  the  executors,  and  that  they  could 
pass  a  good  title  to  a  portion  of  such 
eight-acre  lot.  Pennsylvania  Company 
for  Ins.  on  Lives  &  Granting  Annuities  v. 
Leggate,  166  P.  S.  147. 

142.  An  executor  will  not  be  sur- 
charged with  an  alleged  loss  on  the  pub- 
lic sale  of  real  estate,  upon  the  testimony 
of  experts  as  to  its  value.  Hazzard^s 
Estate,  6  C.  C.  637 ;  s.  c.  46  L.  I.  180. 

143.  An  executor  who,  under  a  power 
in  the  will,  sold  the  decedent's  house 
nine  days  after  the  latter's  death,  was 
disallowed  a  claim  for  auctioneers'  com- 
missions under  a  contract  made  at  a  still 
earlier  period.  Sayer's  Estate,  8  C.  G. 
32. 

144.  Upon  a  devise  of  all  the  rest, 
residue  and  remainder  of  the  testator's 
estate,  real,  personal  or  mixed,  to  exec- 
utors in  trust,  "  that  they  receive,  collect, 
secure,  and  obtain  and  reduce  into  posses- 
sion all  the  capital,  principal  money  or 
interest  by  me  invested  or  held  " ;  it  was 
hdd,  that  the  testator's  real  estate  was 
included  in  the  trust  and  that  the  execu- 
tors had  power  to  sell  it.  Arrott's  Estate, 
9  C.  C.  636;  s.  c.  28  W.  N.  C  199. 

145.  Where  a  legacy  and  an  annuity 
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chaxged  upon  certain  real  estate  are  the 
only  claims  against  the  estate,  and  the 
property  is  sold  by  the  executor  under  a 
power  and  purchased  by  the  legatee  and 
annuitant,  the  executor  will  be  directed 
to  accept  their  receipts  together  with  the 
legal  costs  properly  to  be  deducted  from 
the  purchase  money  and  to  make  them 
a  deed.     Parker's  Estate,  13  C.  C.  463. 

146.  Where  a  will  devises  and  be- 
queaths the  real  and  personal  property 
to  daughters  and  gives  the  executors  a 
naked  power  of  sale,  this  does  not  author- 
ize the  executors  to  collect  the  rents  or 
to  lease,  manage  and  control  the  real 
estate  and  apply  the  income  to  the  pay- 
ment of  debts.  Young's  Estate,  16  C.  C. 
64. 

147.  Where  a  testatrix  iises  the  words 
"estate"  and  "effects"  as  identical  and 
orders  the  executor  to  convert  her  effects 
into  money,  the  language  will  be  held  to 
include  real  estate  and  to  confer  upon 
the  executor  a  power  to  sell  the  same. 
Schropp  v.  Shaeffer,  2  Dist.  Rep.  362. 

14a  Where  a  testator  who  was  the 
owner  of  certain  real  estate  provided  in 
his  will  for  its  sale  specifically  by  the 
executor,  and  subsequently  after  acquir- 
ing other  real  estate  and  adding  a  codicil 
to  his  will  which  contained  no  express 
provision  relative  to  the  same,  he  died ; 
it  was  held,  that  the  executor  had  no 
power  to  sell  the  after-acquired  real  es- 
tate without  an  order  of  the  orphans' 
court.  Miller  v.  Kissler,  3  Lack.  Jur. 
309. 

149.  An  executor  directed  to  sell  real 
estate  at  "  public  vendue  "  cannot  of  his 
own  motion  sell  the  same  at  private  sale. 
Ross  V.  Codbach,  6  Lane.  290. 

150.  A  sale  made  by  an  executor  under 
a  power  and  a  deed  to  the  purchaser  vHU 
not  be  set  aside  by  the  orphans'  court 
merely  because  the  land  brought  less 
than  others  would  afterwards  give  for  it ; 
and  this,  though  the  land  brought  less 
than  the  fair  market  value,  unless  abuse 
or  improvidence  on  the  part  of  the  ex- 
ecutor be  shown.  CoModen's  Estate,  7 
Montg.  66. 


151.  Where  an  executor  is  directed  to 
sell  real  estate,  it  is  his  duty  to  keep  it 
in  repair  and  make  it  productive.  Corbtft 
Estate,  1  Northam.  219. 

152.  The  orphans'  court  can  set  aside 
a  sale  made  by  an  executrix  under  a 
power  in  the  will,  where  it  was  made  at 
a  grossly  inadequate  price,  and  the  prop- 
erty was  in  five  days  re-conveyed  to  her. 
Hanck^s  Estate,  37  P.  L.  J.  8. 

193.  A  purchaser  of  real  estate  from 
an  executor  under  a  power  will  not  be 
compelled  to  accept  a  title,  where  the 
land  is  burdened  with  restrictions  of 
which  he  had  no  notice.  Morgan's  Es- 
tate, 47  L.  I.  466. 

154.  A  power  given  to  an  executor  to 
sell  the  real  estate  during  the  lifetime  of 
the  testatrix's  husband  and  a  direction  to 
sell  immediately  after  his  death,  does  not 
empower  the  executor  to  enter  into  an 
agreement  giving  the  privilege  to  buy  at 
any  time  within  three  years  and  a  half ; 
such  an  agreement  is  not  a  use  of  the 
power  but  a  surrender  of  it  for  a  fixed 
time  and  will  not  be  enforced  by  a  decree 
for  specific  performance.  Hiekok  v.  StUL, 
168  P.  S.  166;  s.  c.  36  W.  N.  C.  329. 

155.  Upon  a  conveyance  by  an  execu- 
tor or  a  trustee  imder  a  power  conferred 
by  will,  the  orphans'  court  has  no  juris- 
diction to  ratify  or  confirm  the  same 
unless  the  aid  of  the  court  is  required 
to  supply  some  omission  in  the  terms 
of  the  instrument  creating  the  power. 
Schwart^s  Estate,  36  W.  N.  C.  337 

(c)    Exercise  of  discretioii. 

156.  Where  executors  were  authorized 
to  purchase  and  sell  real  estate  at  public 
or  private  sale,  and  for  the  best  interests 
of  testator's  children,  and  to  hold  in  trust 
for  them  or  give  it  to  them  as  they  might 
regard  their  best  interests ;  it  was  hdd, 
that  the  power  of  sale  was  discretionary 
and  without  limitation  as  to  time  of  sale ; 
it  was  further  held,  that  the  discretion 
was  absolute  and  did  not  need  the  aid  of 
the  orphans'. court  to  support  it;  and  this, 
even  against  the  objection  of  an  assignee 
for  creditors  of  a  beneficiary.    MarshalCs 
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Estate,  138  P.  S.  260 ;  MarOudPa  Ettate, 
147  P.  S.  77. 

1S7.  An  executor  will  be  restrained 
from  exercising  a  discretionary  power  of 
sale  where  such  sale  would  be  prejudicial 
to  the  interests  of  a  devisee  for  life,  and 
not  necessary  to  protect  the  estate  of  the 
testator.    Espemhij/s  Estate,  13  C.  C.  294. 

isa  Equity  will  not  control  the  proper 
exercise  of  a  discretion  conferred  upon 
executors;  where  a  testator  directed  his 
executors  "  as  soon  as,  in  their  judgment, 
the  best  interests  of  my  estate "  to  set 
aside  sufficient  money  to  secure  an  annuity 
which  was  to  have  precedence  over  all 
other  legacies,  and  the  executors  did  not 
set  aside  the  money,  the  court  refused  to 
compel  them  to  do  so,  or  to  pay  other 
legacies  which  were  made  payable  after 
the  setting  aside  of  the  annuity  fimd. 
Tovmg'a  EataAe,  4  Dist.  Rep.  293. 

159.  Upon  the  bequest  of  a  fund  in 
trust,  with  the  discretion  in  the  executors 
to  pay  over  such  amounts  of  the  principal 
as  they  may  deem  necessary  in  case  of 
want,  the  court  refused  to  order  the  ex- 
ecutors  to  pay  over  the  principal,  on  evi- 
dence of  the  poverty  of  the  legatee,  the 
matter  being  in  the  discretion  of  the 
executors.     Hubley'a  Estate,  8  Lane.  129. 

(<i)  Pnrcbase  st  own  sale. 

160.  A  residuary  legatee  who  is  the 
wife  of  the  executor,  may  purchase  the 
share  of  another  residuaiy  legatee  through 
the  medium  of  her  husband.  Dunda^a 
Eatate,  136  P.  S.  318;  s.  c.26  W.  N.  C. 
481 ;  affirming  s.  c.  44  L.  I.  284 ;  45  Ibid. 
226. 

161.  An  executrix  who  obtains  leave  to 
bid  at  her  own  sale  does  not  lessen  her 
duty  to  obtain  the  highest  obtainable 
price ;  the  court  charged  her  with  an 
excess  of  28  per  cent  which  she  obtained 
on  a  resale  from  one  with  whom  she  had 
been  in  commimication  before  she  ob- 
tained leave  to  bid.  Haeker'a  Eatate,  7 
C.  C.  202;  8.  0.  24  W.  N.  C.  318. 

162.  Where  an  executor  by  leave  of 
court  purchases  at  his  own  sale,  under 
ciroumstanoes  affording  ground  for  sus- 


picion of  fraud,  the  orphans'  court  may 
vacate  the  sale  even  after  the  confirmation 
and  delivery  of  the  deed  and  the  payment 
of  the  purchase  money,  where  the  rights 
of  third  parties  will  not  be  affected. 
Myer'a  Estate,  9  C.  C.  439. 

163.  An  executrix  will  not  be  compelled 
to  join  with  her  co-executrices  in  a  deed  for 
land,  where  it  appears  that  the  latter  had 
sold  the  land  to  their  husbands  at  public 
sale  for  an  inadequate  price  and  without 
an  order  of  court  and  against  the  defend- 
ant's protest  Schaefer'a  Estate,  10  G.  G. 
100. 

164.  An  administrator  who  purchases 
himself,  at  his  own  sale,  through  a  third 
party,  cannot  hold  the  title  against  the 
distributees;  in  making  sale  he  occupies 
a  trust  relation  towards  the  heirs  or  de- 
visees in  the  same  degree  as  towards  cred- 
itors.   Henninger  v.  Boyer,  10  G.  G.  606. 

165.  Where  executors  were  authorized 
by  a  decree  of  the  orphans'  court  to  sell 
property  at  private  sale  in  part  to  them- 
selves and  to  charge  their  proportion  of 
the  purchase  money  against  their  shares 
and  such  decree  was  assented  to  by  all 
the  parties  in  interest ;  it  was  held,  that 
such  decree  could  not  be  questioned  at 
the  auditing  of  their  accounts  upon  the 
ground  that  the  will  did  not  authorize 
such  a  method  of  payment.  MarMe'a 
Estate,  11  G.  G.  13;  s.  o.  29  W.  N.  G.  479. 

166.  Where  real  estate  of  a  decedent  is 
sold  by  the  sheriff  for  arrears  of  ground 
rent,  his  administrator  may  become  a 
purchaser  in  his  own  right  and  will  not 
be  required  to  account  to  the  estate  for 
a  profit  made  by  the  sale  of  his  bid. 
McManwfs  Estate,  14  G.  G.  379;  s.  c.  34 
W.  N.  G.  222. 

Zm.    Liabilities  of  executors  and 
administrators. 

(a)  Generally. 

167.  Where  a  purchaser  of  real  estate 
from  a  decedent  surrenders  his  contract 
of  purchase  to  the  executor,  on  the 
latter's  j^eement  to  pay  a  claim  against 
the  former  for  the  erection  of  a  building. 
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such  promise  is  not  within  the  act  of     responsible  for  an  injury  to  a  passer-by, 


26  April  1855  (Brightly's  Purdon  943) 
and  the  promisor  is  liable  personally  to 
the  third  party  for  his  claim.  FeMinger 
V.  TTood,  134  P.  S.  517. 

168.  A  suit  for  abuse  of  legal  process 
will  not  lie  against  an  administrator  for 
issuing  an  execution  upon  a  judgment 
of  the  decedent;  and  this,  though  pre- 
viously notified  that  the  judgment  was 
paid  in  the  decedent's  lifetime.  Mdl 
T.  Earner,  135  P.  S.  151. 

169.  Where  a  debtor  in  his  lifetime 
gives  money  to  a  third  person  to  pay 
the  debt  but  such  payment  is  not  made 
until  after  the  death  of  the  debtor,  such 
payment  will  relate  back  to  the  time 
when  the  money  was  received  by  such 
third  person,  and  the  debtor's  adminis- 
trator will  not  be  held  responsible  there- 
for. Carr'a  E^ate,  15  C.  C.  354;  s.  c. 
36  W.  N.  0.  448. 

170.  Where  an  executor  promises  to 
pay  to  the  distributees  certain  moneys 
outside  of  the  balances  determined  by  the 
accounts,  a  release  by  the  distributees  of 
the  balance  does  not  apply  to  the  executor's 
promise.    Beilly  v.  Daly,  159  P.  S.  605. 

171.  Where  an  executor  has  power  to 
invest  on  bond  and  mortgage  and  he  buys 
in  land  upon  which  he  has  taken  a  mort- 
gage, if  he  deals  with  it  in  his  representa- 
tive capacity  he  renders  the  estate  liable 
for  a  breach  on  his  part  of  a  contract  made 
by  him  to  sell  the  same.  Terkea  v. 
Richards,  37  W.  N.  C.  69 ;  reversing  s.  c. 
11  Lane.  308.    See  s.  c.  153  P.  S.  646. 

172.  An  executor  taking  land  under 
an  unconditional  devise,  is  not  liable  for 
the  payment  of  pecuniary  legacies  when 
no  assets  have  come  into  his  hands 
applicable  to  the  payment  of  such  lega- 
cies.    DuvalX's  Estate,  146  P.  S.  176. 

173.  Where  executors  were  directed 
to  permit  the  sister  of  the  testatrix  to 
occupy  a  certain  dwelling,  and  during 
her  occupancy  she  erected  a  fence  having 
a  door  therein  which  extended,  when  wide 
open,  ten  inches  beyond  the  limit  within 
which  obstructions  were  permitted;  it 
was  AeZd,  that  such  executors  were  not 


caused  by  the  sudden  opening  of  the  door 
against  him.  Eisenbrey  v.  Pennsylvania 
Co.,  141  P.  S.  666. 

174.  Where  an  executrix  has  delayed 
selling  the  real  estate  for  the  payment  of 
debts,  and  has  lived  on  the  land  for  a 
number  of  years,  she  must  pay  all  the 
taxes,  interest,  repairs  and  improvements, 
and  will  not  be  allowed  credit  for  the 
same  in  her  account  ViUe^a  Estate,  9 
Lane.  363. 

175.  Where  executors  made  certain 
payments  for  repairs,  it  was  held,  that 
the  contractors  with  whom  the  testator 
was  alleged  to  have  contracted  for  the 
repairs  were  not  competent  witnesses  to 
prove  that  the  testator  entered  into  the 
contract,  and  the  executors  were  not  al- 
lowed credit  for  such  payments  against 
the  objections  of  the  parties  interestei 
Burton's  Estate,  15  0.  C.  367. 

176.  Where  certain  repairs  were  made 
by  an  administrator  to  the  testator's  real 
estate  under  a  contract  made  by  the  de- 
cedent in  his  lifetime,  the  permission  of 
the  court  having  first  been  had  and 
obtained;  it  was  held,  that  the  adminis- 
trator was  entitled  in  his  account  to  a 
credit  for  the  sum  expended  in  said 
repairs.    Burton's  Estate,  4  Dist  Rep.  lOT. 

177.  Where  an  executor  or  administra- 
tor assumes  charge  and  control  of  the  real 
estate,  he  is  liable  to  account  to  the  de- 
visees or  heirs  as  a  trustee  or  agent ;  not 
in  the  orphans'  court,  but  in  another 
forum.     Young's  Estate,  16  C.  C.  64. 

178.  Executors  directed  to  rent  until 
they  can  sell  will  be  charged  with  no 
more  rent  than  they  could  have  secured 
by  reasonable  diligence;  they  will  be 
allowed  credit  for  repairs  and  fertilizers. 
Smith's  Estate,  6  Kulp  76. 

179.  Bents  collected  by  an  administra- 
trix have  no  place  in  an  administration 
account ;  an  administratrix  is  personally 
liable  to  the  heirs  for  such  rent  although 
she  has  applied  the  same  to  the  payment 
of  the  decedent's  debts.  Oraham'sEMaie, 
6  Kulp  269. 

180.  Where  the  son  of  a  lunatic  ren- 
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dered  services  for  the  lunatic's  wife,  and 
repaired  Ms  real  estate  under  an  express 
contract  with  the  committee  to  pay,  and 
the  personal  estate  was  insufficient  to  pay 
the  claim,  but  after  the  lunatic's  death 
his  administrator  sold  the  real  estate  and 
paid  the  claim;  it  was  held,  that  credit 
taken  for  its  payment  would  be  allowed. 
Glassick'a  Estate,  5  York  205. 

181.  When  an  executor  receipted  for 
groimd  rent,  and  there  was  no  ground 
rent  due  the  estate,  it  will  be  presumed, 
after  eleven  years,  that  he  paid  it  over  to 
the  life  tenant.  Erdman's  Estate,  7  C.  0. 
306;  8.  c.  46  L.  I.  444. 

(6)   When  chargeable  with  interest. 

182.  An  administratrix  is  not  charge- 
able with  interest  on  her  collections  de- 
posited in  bank,  it  not  being  shown  that 
she  profited  by  the  deposit.  Johnston's 
Appeal,  11  Atlan.  78. 

183.  Upon  an  appeal  by  an  executor 
from  a  surcharge,  he  is  chargeable  with 
interest  on  the  sum  actually  foimd 
against  him  during  the  pendency  of  the 
appeal;  and  this,  though  on  the  appeal 
he  succeeded  in  reducing  the  surcharge. 
Wilson's  Appeal,  11  Atlan.  678. 

184.  An  administrator,  who  uses  the 
proceeds  of  testator's  stocks  for  his  own 
purposes,  is  liable  either  for  the  profits 
realized  by  the  use  of  the  money  or 
six  per  cent  interest.  If,  however,  he 
pledge  such  stock  to  secure  a  personal 
loan,  and  the  same  is  lost  to  the  estate, 
he  is  liable  for  the  subsequent  accrued 
dividends  if  they  exceed  six  per  cent. 
McGeary's  Appeal,  5  Cent.  852 ;  affirming 
McQeary's  Estate,  33  P.  L.  J.  404. 

185.  An  executor  ordered  to  invest 
to  pay  legacies  and  complying  with  the 
order,  is  not  chargeable  with  the  interest 
thereon  for  the  benefit  of  the  residuary 
estate;  the  order  was  made  for  the  bene- 
fit of  the  legatees.  Miller's  Appeal,  127 
P.  S.  95. 

186.  An  administrator  is  not  charge- 
able with  interest  during  the  time  that 
an  auditor  is  engaged  in  settling  the 
account.    Merkd's  Estate,  131  P.  S.  584. 


187.  Where  an  executrix  retained  ren- 
tals for  nine  years  which  should  have 
been  distributed,  she  was  charged  interest 
on  the  same.    Fcno's  Estate,  14  C.  C.  648. 

laa  Where  an  administrator  inter- 
mingles money  of  the  estate  with  his 
own  and  uses  it  in  his  business  he  is 
liable  for  interest  thereon,  no  matter  how 
honest  his  intentions  may  be.  Kline's 
Estate,  8  Lane.  356. 

189.  Where  there  is  a  judgment  against 
the  administrator  in  favor  of  the  decedent 
and  he  has  not  had  the  money  therefor 
actually  in  his  hands  as  administrator 
but  has  personally  retained  the  same, 
he  is  chargeable  with  interest  thereon; 
such  interest  should  be  charged  against 
him  up  to  the  day  the  auditor's  report 
was  presented  and  confirmed  nisi.  Klines 
Estate,  8  Lane.  356. 

190.  Executors  who  act  in  good  faith 
in  not  sooner  selling  land  should  not  be 
charged  with  interest  on  the  legacies. 
Price's  Estate,  7  Montg.  35. 

191.  As  to  the  liability  of  an  executor 
for  interest,  see  Stewards  Estate,  1  Lack. 
Jut.  226. 

(c)  Costa. 

19a.  An  executor  who  fails  to  make 
distribution  as  directed  by  the  court, 
is  personally  chargeable  with  the  costs 
of  a  second  proceeding  to  enforce  it 
Warner's  Estate,  130  P.  S.  359. 

193.  Although  an  administrator  was 
surcharged,  it  is  not  error  to  refuse  to 
charge  him  with  the  costs  of  an  audit, 
which  would  have  been  necessary  in 
any  event.  Merkel's  Estate,  131  P.  S. 
584. 

194.  The  allowance  of  costs  in  the 
orphans'  court  is  in  the  discretion  of 
the  court,  the  costs  of  witnesses  of  an 
unsuccessful  claimant  were  placed  upon 
the  claimant  and  the  costs  of  the  ac- 
countant's witnesses  were  allowed  out 
of  the  fund.  Toomey's  Estate,  150  P.  S. 
536. 

195.  Where  exceptions  to  an  executor's 
account  are  referred  to  an  auditor  and 
are  sustained,  it  is  proper  to  place  part 
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of  the  costs  on  the  estate.     Hoffer'a  Es- 
tate, 156  P.  S.  473. 

196.  Where  an  unsuccessful  attempt 
is  made  to  surcharge  an  administrator 
with  royalties  which,  it  is  alleged, 
should  have  been  collected  by  him,  the 
costs  are  properly  payable  out  of  the 
estate.    Hodgson's  Estate,  168  P.  S.  151. 

197.  Where  a  resident  of  Maryland 
owned  a  farm  in  Pennsylvania  which  she 
directed  her  executor  to  sell,  and  the 
latter,  who  was  her  son,  sold  the  farm 
and  subsequently  one  of  his  brothers 
sued  him  individually  in  Maryland  to 
recover  a  share  of  the  proceeds,  and  the 
Maryland  court  decided  that  the  suit 
could  not  be  maintained  in  Maryland; 
it  was  held,  that  upon  an  audit  of  the 
executor's  account  in  this  state,  he  could 
not  be  allowed  a  credit  for  the  costs 
and  expenses  to  which  he  had  been  sub- 
jected by  the  suit  in  Maryland.  Roberta's 
Estate,  163  P.  S.  408. 

196.  Delay  in  filing  an  account  is 
ground  for  putting  the  costs  of  the  cita- 
tion on  the  accountant,  but  not  for  for- 
feiture of  compensation.  JPWs  Estate,  5 
Kulp  218. 

199.  Though  an  administratrix  show 
that  the  estate  is  insolvent  by  reason 
of  her  own  claim,  the  estate  is  still  liable 
for  the  costs  of  audit.  The  costs  should 
not  be  put  upon  an  attaching  creditor 
of  an  heir.     Reed's  Estate,  4  Montg.  173. 

200.  An  executor  who  files  his  account 
after  the  expiration  of  a  year,  in  obedi- 
ence to  a  citation,  must  pay  the  costs 
in  the  first  instance.  Luckenbach's  Es- 
tate, 1  Northam.  162. 

201.  Where  the  appointment  of  an 
auditor  to  settle  exceptions  to  the  account 
of  an  executrix  was  rendered  necessary 
by  her  failure  to  employ  counsel  at  the 
proper  time;  it  was  held,  that  the  costs 
of  the  audit  were  properly  imposed  upon 
her.    Lau's  Estate,  8  York  173. 

202.  Where  the  accounts  for  a  term 
were  confirmed  nisi  and  came  up  for 
final  confirmation  and  it  appeared  to 
the  court  that  illegal  fees  were  allowed 
therein  to  the  register  of  wills,  clerk 


of  the  orphans'  court  and  prothonotaiy, 
the  court  refused  to  confirm  the  accounts 
and  appointed  a  committee  of  the  bar 
to  file  exceptions  thereto.  In  re  Ac- 
counts, 10  Lane.  139.  See  Mumma's 
Estate,  10  Lane.  193;  Reeser's  P^ition, 
12  Lane.  33. 

(<f)  Counsel  fees  and  expenses. 

203.  Upon  disputes  .at  the  adjudication 
between  co-executors  about  matters  which 
concern  them  individually,  counsel  for 
each  will  be  allowed  but  part  of  their 
compensation  out  of  the  estate,  without 
prejudice  to  their  right  to  recover  the 
balance  from  their  clients  individually. 
Fos^s  Appeal,  126  P.  S.  518. 

204.  Creditors  cannot  object  to  an 
allowance  by  an  administrator  to  his 
counsel  of  one-half  of  the  amount  col- 
lected as  a  contingent  fee,  except  such  an 
allowance  be  unreasonable  and  in  fraud 
of  their  rights.  Mumma's  Appeal,  127 
P.  S.  474. 

205.  Allowances  were  made  out  of  the 
estate  for  separate  counsel  for  individual 
executors  on  serious  questions  of  title 
arising  between  them.  Daisz's  EMate, 
6  Lane.  177 ;  affirmed  in  Daisz's  Appeal, 
128  P.  S.  672. 

206.  Though  great  loss  has  resulted 
through  irregularities  but  the  adminis- 
trators have  acted  in  good  faith,  they 
should  be  allowed  the  fees  of  counsel 
employed  after  the  irregularities  occurred, 
whose  services  were  necessary  and  who 
did  not  misadvise  them.  Merkd's  Estate, 
131  P.  S.  584. 

207.  There  being  no  dispute  before  the 
auditor,  a  fee  will  not  be  allowed  the 
counsel  for  the  executor.  Bracixm's 
Estate,  138  P.  S.  104;  s.  c.  38  P.  L.  J. 
132. 

206.  Where  an  accoimt  was  restated 
under  the  direction  of  the  auditing  judge, 
at  the  instance  of  a  legatee,  the  except- 
ing legatee  was  allowed  counsel  fees  out 
of  the  estate.  Kennedy's  Estate,  141  P.  S. 
479 ;  affirming  s.  c.  8  C.  C.  376. 

209.  An  executor  was  disallowed  coun- 
sel fees  for  advice  as  to  an  improper 
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claim  against  the  estate.     Good's  Estate, 
160  P.  S.  307. 

210.  Covinsel  fees  for  the  trial  of  issues 
devisavU  vel  non  cannot  be  charged  to 
the  estate  unless  it  be  benefited  thereby. 
Beimer's  Estate,  159  P.  S.  212 ;  reversing 
8.  0.  40  P.  L.  J.  462. 

211.  Where  an  executor  agrees  in  writ- 
ing to  pay  out  of  his  commissions  what- 
ever fees  should  be  allowed  to  his  counsel, 
it  is  no  defence  in  an  action  to  recover 
the  fee  that  the  writing  waa  signed  by 
him  in  the  haste  and  excitement  of  the 
court  room  and  did  not  contain  the  agree- 
ment as  he  made  it.  Beilly  v.  DoUy,  159 
P.  S.  605. 

212.  "Where  the  executor  of  a  will  was 
a  beneficiary  to  an  amount  largely  in  ex- 
cess of  what  he  would  have  received 
under  the  intestate  laws,  and  the  will 
was  contested  and  the  verdict  rendered 
against  it  and  a  second  trial  resulted  in  a 
disagreement,  and  the  parties  then  en- 
tered into  a  compromise  agreement  by 
which  the  executor's  share  was  reduced, 
and  a  verdict  was  rendered  sustaining  the 
will,  and  it  appeared  from  the  whole 
record  that  the  question  of  testamentary 
capacity  was  doubtftil ;  it  was  held,  that 
the  taxable  costs  should  be  paid  out  of 
the  estate,  but  that  the  executor  should 
not  be  allowed  his  claim  for  counsel  fees, 
stenographer's  bill  and  personal  services. 
TUlotu's  Estate,  163  P.  S.  36;  afarming 
8.  c.  11  C.  C.  626. 

213.  An  attorney  for  the  creditor  of  a 
decedent's  estate  who,  without  being  re- 
quested by  the  administrator,  assists  the 
counsel  for  the  administrator  in  the  trial 
of  a  cause,  is  not  entitled  to  be  paid  out 
of  the  estate.    Movr^s  EstcUe,  8  C.  C.  447. 

214.  One  of  the  paramount  duties  of 
an  executor  is  to  collect  the  assets  of  the 
estate,  and  if  in  so  doing  he  acts  in  good 
faith,  the  estate,  and  not  he,  must  pay  his 
counsel  fees ;  and  this,  though  the  effort 
be  unsuccessful.  Smith's  Estate,  11  C.  G. 
448;  B.  0.  30  W.  N.  C.  204. 

215.  Where  a  will  provided  that  the 
expenses  of  proceedings  to  contest  the 
same  should  be  deducted  from  the  shares 


of  the  heirs,  legatees  or  devisees  who 
should  institute  such  proceedings ;  it  was 
held,  that  counsel  fees  expended  in  ana- 
taining  the  will  might,  upon  distribution, 
be  deducted  from  the  contestants'  shares. 
Foul's  Estate,  12  C.  C.  133 ;  s.  c.  30  W.  N.  C. 
418. 

216.  Where  a  testator  named  an  attor- 
ney for  the  executors ;  it  was  field,  that 
in  case  of  litigation,  they  might  employ 
an  assistant     Maffet's  Estate,  7  Ktilp  163. 

217.  Where  it  becomes  the  duty  of  an 
executor  to  resist  demands  made  against 
the  fund,  he  will  be  allowed  counsel  fees 
out  of  the  estate.  Plank's  Estate,  9  Lane. 
249. 

2ia  Where  an  audit  is  rendered  neces- 
sary by  reafion  of  a  claim  which  it  is  the 
executor's  duty  to  resist,  he  will  be  al- 
lowed a  reasonable  sum  for  attending  the 
audit  and  for  his  counsel  fees.  Good's 
Estate,  11  Lane.  17. 

219.  The  auditor  of  an  executor's  ac- 
count should  not  fix  the  amout  of  counsel 
fees  to  be  paid  for  future  services.  Prices 
Estate,  7  Montg.  35. 

220.  Where  an  executor  has  made  a 
successful  defence  to  a  claim  against  his 
testator's  estate,  he  will  be  allowed  his 
counsel  fees  out  of  the  estate ;  and  this, 
though  not  requested  by  any  one  to  make 
the  defence,  and  although  his  secret  mo- 
tive in  doing  so  was  animosity  to  the 
plaintiff.  Schweitzer's  Estate,  3  Northam. 
40. 

221.  An  executrix  was  allowed  a  scrive- 
ner's charges  for  writing  deeds  conveying 
the  decedent's  land,  but  she  was  sur- 
charged with  an  amount  paid  for  the 
scrivener's  services  personally  to  her. 
Lau's  Estate,  8  York  173. 

XIV.  Of  a  devastavit. 

222.  An  administrator  will  not  be 
convicted  of  a  devastavit  from  the  m^re 
fact  that  he  expended  money  in  a  rea- 
sonable effort  to  save  the  property  of 
his  intestate  situated  in  another  state. 
Shinn's  Estate,  166  P.  S.  121. 

223.  Where  a  devisee    who    is    also 
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executor  has  wasted  the  personal  estate 
to  an  amount  exceeding  the  value  of  his 
interest  under  the  will,  and  has  become 
insolvent,  he  may,  in  an  action  of  parti- 
tion, be  treated  as  having  thereby  re- 
ceived his  whole  share  of  the  estate. 
Where  a  final  account  has  been  settled  in 
the  orphans'  court,  and  the  executor  is  in- 
solvent or  refuses  compliance  with  its 
decree,  a  court  of  common  pleas  has 
jurisdiction  to  award  partition  in  such  a 
case.  Armstrong  v.  Walker,  160  P.  S. 
586. 

ZV.  Accounts. 
(a)  Citation  to  account. 

224.  The  accounts  of  an  administrator 
can  only  be  settled  in  the  orphans'  court. 
MiUer  v.  Comm'th,  2  Cent.  830. 

225.  Upon  a  sale  in  partition  a  portion 
of  the  purchase  money  remaining  charged 
to  secure  the  widow's  interest  was,  at  her 
death,  without  right  paid  to  the  adminis- 
trator of  one  of  the  heirs ;  hdd,  that  the 
orphans'  court  might  compel  such  admin- 
istrator to  account.  Emerick^s  Estate,  6 
C.  C.  641. 

226.  One  whose  interest  in  the  estate 
depends  on  a  successful  termination  of 
his  contest  to  set  aside  the  will,  is  en- 
titled to  demand  an  account  from  the 
executor.    Stewards  Estate,  7  C.  C.  603. 

227.  A  citation  to  file  an  account  will 
be  revoked  if  the  petition  fails  to  state 
that  the  petitioner  is  a  creditor.  li^s 
Estate,  7  Lane.  107. 

22a  An  executrix  having  filed  an  ac- 
count in  1881,  was,  on  petition  of  a  cred- 
itor, in  1886  ordered  to  file  a  further 
account.     Irwin^s  Appeal,  9  Atlan.  298. 

229.  After  the  lapse  of  thirty-three 
years  the  payment  of  a  legacy  is  pre- 
sumed, and  a  rule  by  the  legatee  upon 
the  executors  to  file  an  account  will  be 
dismissed.  PhiUip^a  .^ppeal,  13  Atlan. 
906. 

230.  Pending  an  issue  in  the  common 
pleas  as  to  whether  certain  funds  are 
assets  of  a  decedent's  estate  or  belong  to 
the  executrix,  the  orphans'  court  will  not 


interfere  and  order  her  to  file  her  accoimt 
of  the  same.  Kelly's  Estate,  9  C.  C.  176; 
8.  c.  47  L.  I.  614. 

231.  Where  one  who  claims  to  be  a 
creditor,  but  in  fact  is  not  such,  obtains  a 
citation  upon  an  executor  to  settle  an  ac- 
count, the  proper  practice  is  to  file  an 
answer  denying  his  claim,  and  if  he  then 
fail  to  make  out  a  prima  fade  claim,  the 
citation  and  petition  should  be  dismissed. 
Lightner>s  Estate,  144  P.  S.  273. 

232.  A  petition  for  a  citation  against 
executors  to  account  for  profits  earned  by 
them  in  their  business  by  the  use  of  the 
moneys  of  the  estate,  should  not  be  dis- 
missed on  demurrer  on  the  ground  of  the 
petitioner's  laches,  where  it  is  averred  in 
the  petition,  that  at  the  audit  of  the  exec- 
utors account,  twenty-two  years  before, 
the  petitioner  was  represented  by  her 
trustee,  one  of  the  executors  and  that  he 
fraudulently  concealed  the  facts  relating 
to  the  settlement  of  the  estate,  and  that 
she  was  thereby  prevented  from  properly 
protecting  her  interests  and  from  attend- 
ing the  audit,  and  that  she  had  no  knowl- 
edge of  the  fraudulent  acts  until  within 
a  short  time  of  the  filing  of  the  petition. 
EUison's  Estate,  163  P.  S.  316 ;  reversing 
8.  c.  13  C.  C.  410. 

233.  An  executor  will  not  be  relieved 
from  filing  an  account  for  the  information 
of  those  in  remainder  though  he  be  given 
by  the  will  absolute  discretion  as  to  the 
management,  conversion  and  investment 
of  the  estate.  Harrison's  Estate,  12  C.  C. 
388. 

234.  Upon  a  petition  for  a  citation  to 
an  executor  to  fide  an  account;  it  was 
held,  that  the  presumption  of  distribution 
and  due  settlement  of  an  account  which 
might  have  arisen  by  reason  of  lapse  of 
time,  was  overcome  by  an  admission  in 
the  answer  that  the  estate,  after  the 
death  of  the  tenant  for  life,  had  been 
retained  by  the  executor.  Palethorp's 
Estate,  14  0.  C.  287.  See  s.  c.  160  P.  S. 
316;  and  see  Palethorp's  Estate,  14  C  C. 
288. 

235.  Where  everything  connected  with 
the  management  of  an  estate  shows  un- 
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doubted  honesty  and  integrity  and  a 
desire  to  carry  out  the  wishes  of  the  tes- 
tatrix to  settle  everything  among  them- 
selves, numerous  family  settlements  and 
distributions  will  not  be  disturbed  after 
the  lapse  of  years.  Palethorp's  Estate, 
3  Dist.  Rep.  760. 

236.  Upon  a  petition  for  a  citation  for 
an  account,  it  is  sufficient  that  the  peti- 
tioner has  a.  prima  facie  right  at  the  time 
of  filing  the  petition.  McNeaVs  Estate, 
6  Kulp  271. 

237.  Upon  a  petition  to  compel  an 
executor  to  account  where  the  pleadings 
leave  the  question  as  to  the  petitioner's 
standing  in  doubt,  the  petitioner  will  be 
given  the  benefit  of  the  doubt  and  the 
executor  will  be  ordered  to  account. 
KenCs  Estate,  11  Lane.  15. 

23a  An  administrator  of  an  adminis- 
trator will  not  be  compelled  to  file  an 
account  of  the  first  administration  twenty- 
seven  years  after  the  death  of  the  first 
admrnistrator ;  after  such  a  lapse  of  time 
a  presumption  arises  that  the  estate  was 
settled  and  the  full  distributive  share  of 
the  petitioner  paid  to  her.  Firdey's  Es- 
tate, 7  York  201. 

239.  i(<ro  appeal  lies  to  the  supreme 
court  from  a  decree  of  the  orphans'  court 
citing  an  executor  to  file  an  account. 
Pakthorp'a  Estate,  160  P.  S.  316.  See 
8.  c.  14  0.  C.  287. 

240.  Where  a  widow  who  was  execu- 
trix and  sole  devisee  durante  viduitate 
collected  rents  as  executrix  even  after 
her  subsequent  marriage;  it  was  held, 
that  she  was  not  liable  for  the  same  as 
executrix,  and  that  the  question  of  her 
liability  could  not  be  determined  in  the 
orphans'  court,  and  a  petition  for  an  ac- 
count was  dismissed.  Miller's  E^ate,  4 
Dist.  Rep.  408. 

(ft)  Advertising  accounts. 

au.  The  orphans'  court  may,  by  rule, 
compel  the  publication  of  accounts  by  the 
register  of  wills  in  a  paper  designated 
for  the  publication  of  legal  notices,  and 
provide  for  the  payment  of  such  publica- 
tion out  of  each  estate.     McOreevy  v. 


Kvlp,  126  P.   S.  97;  affirming  Kvlp  v. 
McGreevy,  5  Kulp  134. 

242.  The  orphans'  court  in  the  absence 
of  legislation  has  no  authority  to  pre- 
scribe the  amount  to  be  paid  for  adver- 
tising the  accounts  of  executors;  the 
authority  of  the  court  is  confined  to  the 
enforcement  of  the  act  of  13  April  1840, 
sec.  8  (Brightly's  Purdon  880).  Register 
of  WiUs,  16  C.  C.  479. 

(c)    Statement  of  account. 

243.  The  executor  of  a  deceased  execu- 
tor is  competent  to  state  the  latter's  ac- 
count from  his  declarations  and  the  decla- 
ration of  the  original  testatrix ;  and  this, 
though  the  wife  of  the  executor  stating  the 
account  is  the  admioistratrix  de  bonis  non 
of  the  original  testatrix  and  interested  in 
her  estate.  In  filing  the  account  he  is 
acting  in  an  official  capacity  and  not  as  a 
witness.  Lav^s  Estate,  140  P.  S.  444; 
affirming  s.  o.  47  L.  I.  212. 

244.  It  is  in  the  discretion  of  the 
orphans'  court  to  approve  an  executor's 
account  though  it  is  blended  with  the 
distribution  accoimt,  which  fails  to  state 
the  time  for  which  the  rents  received 
were  paid.  St.  Clair's  Appeal,  16  Atlan. 
914. 

245.  An  executor  must  charge  himself 
with  all  property  of  the  decedent  which 
came  into  his  hands  either  before  or  after 
the  decease;  otherwise,  he  will  be  sur- 
charged.    OsterJiout's  Estate,  8  Lane.  18. 

246.  An  executor's  account  should  not 
blend  principal  with  income,  nor  person- 
alty with  realty  nor  administration  with 
distribution.  Parker's  EHate,  12  C.  C. 
436. 

247.  Where  a  husband,  as  administra- 
tor of  his  wife,  charges  himself  in  his 
account  by  mistake  with  money  which  is 
really  his  own,  the  court  may  permit 
him  to  withdraw  it  from  the  account. 
QuaUer'a  Estate,  147  P.  S.  124. 

24a  Where  an  executor  has  improvi- 
dently  included  in  his  account  a  trust 
fund,  standing  in  the  name  of  the  de- 
cedent, such  fund  may  be  withdrawn. 
Osmond's  Estate,  ifil  P.  S.  643. 
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(d)  Debits. 

249.  Where  an  executor  owed  his  de- 
cedent money  which  was  secured  by  notes, 
and  upon  the  surrender  of  the  notes  the 
executor  agreed  to  maintain  his  decedent 
for  life,  which  agreement  he  fulfilled ;  it 
was  held,  after  the  death  of  the  testator, 
that  the  executor  was  not  bound  to  charge 
himself  with  the  amount  of  the  notes. 
Smith  V.  Hay,  162  P.  S.  377;  Wagner's 
Estate,  152  P.  S.  384. 

250.  Executors  are  chargeable  with  the 
entire  income  of  the  estate,  as  well  as  the 
amount  they  were  bound  to  collect  for 
the  protection  of  the  legatees.  Ziegler's 
Estate,  4  Montg.  17. 

251.  Where  a  testatrix  leased  certain 
city  stalls  in  a  market  and  sub-let  the 
same  at  a  profit  and  her  executrix  con- 
tinued the  same  arrangement ;  it  was  held, 
that  she  was  liable  to  account  to  the 
estate  for  the  profit  so  received.  Polo's 
Estate,  14  C.  C.  648. 

(e)   Sorduu-Kes. 

2SZ  In  an  effort  to  surcharge  an  ex- 
ecutor with  a  sum  of  money  received  from 
decedent,  the  evidence  was  held  sufficient 
to  establish  a  gift  Ameses  Appeal,  10 
Cent  301. 

253.  The  court  refused  to  surcharge  an 
administrator  with  royalties  under  a  coal 
lease  which  he  never  received.  Hodgson's 
Estate,  168  P.  S.  161. 

254.  In  a  feigned  issue  against  an 
executor  to  determine  whether  he  is  in- 
debted to  the  estate  or  not  if  the  evidence 
be  insufficient  to  sustain  the  verdict,  it 
will  also  be  held  insufficient  to  justify  the 
orphans'  court  in  surcharging  him  with 
the  alleged  debt.  Wagner's  Estate,  162 
P.  S.  384.  See  Smith  v.  Hay,  162  P.  S. 
377. 

255.  An  executor  will  be  surcharged 
with  the  penalty  he  was  compelled  to  pay 
for  neglect  in  paying  the  collateral  inheri- 
tance tax  on  a  legacy,  as  awarded  in  a 
previous  account.  Allen's  Estate,  9  C.  C. 
328;  s.  0.48  L.I.  16. 

256.  Upon  the  settlement  of  an  execu- 


tor's accoimt  where  it  appeared  that  the 
decedent,  who  was  in  an  enfeebled  condi- 
tion of  mind,  had  satisfied  a  mortgage 
against  the  executor  for  a  grossly  inade^ 
quate  consideration,  the  orphans'  court  sur- 
charged the  executor  with  the  amount  of 
the  mortgage.    Pittock's  Estate,  9  C.  C.  457. 

257.  Where  an  executor  has  been  sur- 
charged and  dies,  a  petition  for  a  peremp- 
tory order  upon  his  administrator  to  sell 
his  real  estate  to  enforce  such  surcharge 
does  not  lie,  the  prayer  should  be  for  a 
citation  to  the  administrator  to  show 
cause  why  he  should  not  present  his  peti- 
tion for  authority  to  sell  his  decedent's 
realty  for  the  payment  of  debts.  Such  a 
petition  should  be  entitled  in  the  estate 
of  the  executor  and  not  in  the  estate  of 
the  testator,  and  will  not  be  entertained 
pending  an  appeal  to  the  supreme  court 
to  test  the  validity  of  the  surcharge. 
TtUow's  Estate,  13  C.  C.  445;  s.  c.  32  W. 
N.  C.  348. 

25a  Where  executors  charged  them- 
selves in  the  inventory  with  an  indebt- 
edness of  one  of  their  number  to  the 
testator,  but  they  failed  to  show  that  they 
used  due  diligence  to  secure  its  payment 
or  that  it  was  uncollectable,  they  will  be 
surcharged.  Soitder's  Estate,  169  P.  S. 
239 ;  affirming  s.  c.  16  C.  C.  286. 

259.  A  bond  given  to  a  decedent  passes 
to  her  personal  representatives,  and  where 
such  bond  was  given  by  the  executor 
of  the  daughter  of  the  decedent  it  was 
held,  that  he  could  not  be  surcharged 
with  it  as  it  did  not  belong  to  the  daugh- 
ter's estate.    PenneU's  Eaate,  6  DeL  75. 

260.  An  executor  must  account  for 
all  property  of  the  deceased  which  comes 
into  his  possession,  either  before  or  after 
the  death,  and  if  he  fails  to  charge  him- 
self with  any  item,  he  will  be  surcharged 
with  it  Osterhou^s  Estate,  2  Lack.  Jnr. 
96.    See  s.  c.  148  P.  S.  223. 

261.  The  orphans'  court  has  no  juris- 
diction to  pass  upon  the*  claim  of  heirs 
that  a  widow  and  administratrix  should 
be  surcharged  with  the  rent  of  property 
occupied  by  her.  Brandos  Estate,  11 
Lane.  321.     Hege's  Estate,  12  Lane.  lOt'. 
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262.  Y^ere  the  decedent  while  sick 
had  money  in  hand  and  deposited  it 
in  his  wife's  name  for  safety  and  de- 
manded a  check  from  her,  so  that  in 
case  of  her  death  he  would  have  no 
trouble  to  get  it;  it  was  field,  on  a  dis- 
tribution of  his  estate,  that  the  widow 
as  executrix  would  be  surcharged  with 
the  amoTint  so  deposited.  Young's  Estate, 
10  Montg.  93. 

263.  Where  an  executrix,  believing 
that  her  husband's  will  gave  all  the 
property  to  her,  farmed  the  real  estate 
and  kept  the  proceeds,  and  the  property 
was  afterwards  sold  upon  the  demand 
of  creditors  and  the  estate  proved  insol- 
vent; it  was  held,  that  she  was  properly 
surcharged  with  the  value  of  one  year's 
crop.    Lau's  Estate,  8  York  173. 

(9)  Credits. 

26*.  An  administratrix  is  not  entitled 
to  credit  for  taxes  paid  by  her  which 
were  not  liens  at  the  time  of  the  sale 
of  the  land  for  the  payment  of  debts. 
Smith's  ExlaU,  8  C.  C.  159. 

265.  A  widow  who  is  executrix  will 
not  be  allowed  interest  on  money  ad- 
vanced to  pay  debts,  where  the  bequest 
to  her  is  subject  to  the  payment  of  debts. 
Cofby't  Estate,  1  Northum.  219. 

266.  An  administratrix  living  upon 
the  decedent's  property  is  not  entitled 
to  credit  for  interest  paid  by  her  upon 
a  lien  thereon,  before  she  took  out  letters, 
as  against  the  lien  creditor's  claim  upon 
the  proceeds  of  the  property.  Smith's 
Estate,  8  C.  C.  159. 

267.  An  accountant  who  sues  out  a 
note  due  the  estate,  and  is  compelled 
to  buy  in  real  estate,  is  entitled  to  a 
credit  for  his  expenses.  Bowler's  Estate, 
8C.C.  622;  s.  c.  47  L.  I.  298. 

268.  If  minor  children  have  a  guar- 
dian, administrators  will  not  be  allowed 
credit  in  their  account  for  their  main- 
tenance.   Keenan's  Estate,  6  Kulp  73. 

269.  It  is  the  duty  of  a  life  tenant 
to  pay  interest  on  encumbrances,  the 
executor  cannot  be  allowed  credit  if  he 


do  80.     Geiger's  Appeal,   1   Mona.  647; 
8.  c.  24  W.  N.  0.  264. 

270.  Where  an  executor  elected  to 
insure  his  property  as  additional  security 
for  estate  moneys  in  his  hands;  it  was 
held,  that  he  could  not  claim  credit 
against  the  estate  for  the  premiums. 
Good's  Estate,  160  P.  S.  307. 

271.  Where  a  decedent's  estate  held 
a  mortgage  upon  a  property ;  it  was  held, 
that  the  executor  was  entitled  to  a  credit 
for  premiums  paid  by  him  for  the  insur- 
ance of  the  property  from  fire.  Bean's 
Estate,  3  York  78. 

272.  An  executrix  will  not  be  allowed 
credit  for  incidental  expenses  covering 
nine  years,  which  expenses  are  not  item- 
ized or  supported  by  vouchers.  Fow's 
Estate,  14  C.  C.  648. 

273.  A  non-resident  executor  will  not 
be  allowed  credit  in  his  account  for  the 
cost  of  procuring  a  surety  on  his  bond. 
Miner's  Estate,  13  C.  C.  137;  s.  c.  32 
W.  N.  C.  232. 

274.  Whenever  it  becomes  necessary 
for  an  executor  or  administrator  to  enter 
security  for  the  proceeds  of  real  estate, 
he  must  individually  bear  the  cost  of 
obtaining  such  security  and  will  not  be 
allowed  a  credit  therefor  in  his  account. 
Pickering's  Estate,  4  Dist.  Rep.  263. 

275.  An  administrator  is  not  entitled 
to  credit  for  money  paid  to  a  corporation 
for  becoming  his  surety  as  administrator, 
or  for  becoming  his  surety  as  trustee  to 
sell  real  estate  in  proceedings  in  partition. 
Ebifs  Estate,  164  P.  S.  249;  affirming 
8.  c.  12  C.  C.  601. 

(Jhi)  Funeral  expenses. 

276.  An  executor  is  liable  on  an  express 
contract  to  pay  funeral  expenses,  and  in 
such  case  it  is  no  defence  that  they  were 
unreasonable.  In  the  absence  of  an  ex- 
press contract,  however,  the  plaintiff  can 
recover  only  their  reasonable  worth,  in 
ascertaining  which  the  jury  may  consider 
the  estate  of  the  decedent  and  his  station 
in  life.    SmUh  v.  Teade,  8  C.  C.  150. 

277.  Expenses  of  administration  which 
include  funeral    expenses,    paid   by  an 
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administrator  out  o€  his  individual  funds, 
are  not  within  the  statute  of  limitations. 
Duff" a  Estate,  37  P.  L.  J.  493. 

2ra.  An  executor  is  entitled  to  credit 
for  the  expense  of  a  suitable  tombstone 
over  the  decedent's  grave;  and  this, 
though  there  be  no  provision  on  the 
subject  in  the  testator's  will.  WehVs 
Estate,  165  P.  S.  330. 

279.  An  administrator  will  not  be 
allowed  credit  for  a  gravestone  of  such 
cost  as  to  provoke  comment  on  the  con- 
trast between  the  same  and  his  habits  of 
life;  and  this,  although  he  may  have 
left  a  large  estate.  Taylor's  Estate,  3 
Dist  Rep.  691. 

280.  Where  an  estate  is  insolvent,  an 
executrix  will  not  be  allowed  a  credit  for 
a  tombstone.     ViUee^s  Estate,  9  Lane.  363. 

(i)    Exceptions. 

281.  Exceptions  which  fail  to  point  out 
specifically  the  errors  alleged  to  have 
been  committed  will  be  dismissed.  Teafs 
Estate,  7  C.  C.  463;  s.  c.  26  W.  N.  C. 
310 ;  Stewart's  Estate,  1  Lack.  Jur.  225. 

282.  Exceptions  to  an  account  involv- 
ing questions  of  fact  must  be  supported 
by  testimony.  Thomas's  Estate,  6  Kulp 
213. 

283.  After  fourteen  years  the  court 
will  refuse  to  consider  exceptions  to  an 
account  or  to  listen  to  evidence  in  sup- 
port of  them.  Woodward's  Estate,  27 
W.  N.  C.  407 ;  8.  c.  6  Kulp  7. 

284.  An  exception  to  a  claim  which 
has  never  been  ruled  upon  by  the  audit- 
ing judge  will  not  be  allowed.  The 
proper  practice  is  to  apply  for  a  rehearing. 
Young's  Estate,  7  0.  C.  287;  s.  o.  46  L.  I. 
232. 

285.  Exceptions  not  filed  in  time  will 
be  stricken  off  unless  it  appear  that  the 
neglect  was  that  of  the  attorney  and  not 
of  his  client.     Zech's  Estate,  7  Lane.  348. 

286.  One  who  is  awarded  a  share  under 
an  agreement  with  legatees  has  standing 
to  file  an  exception.  Bracken's  Estate, 
138  P.  S.  104;  8.  0.  38  P.  L.  J.  132. 

287.  Upon  exceptions  to  an  executor's 
account,  a  party  cannot  assert  title  to  a 


chose  in  action  in  the  possession  of  and 
claimed  by  the  estate.  Corson's  Estate, 
137  P.  S.  160 ;  s.  c.  27  W.  N.  C.  84. 

28a  A  nde  of  court  that  accomits 
shall  be  confirmed  nisi  on  the  first  day 
of  each  term,  and  if  no  exceptions  are 
filed  within  four  days  thereafter,  they 
shall  be  confirmed  absolutely,  does  not 
preclude  the  consideration  of  exceptions 
filed  after  the  expiration  of  the  four  days 
with  an  auditor  appointed  by  the  court 
to  consider  exceptions  which  were  filed 
within  that  time.  Koch's  Estate,  148 
P.  S.  159. 

(.k)   Adjudication  and  decree. 
(1)  Of  tlM  adjndkatioa. 

289.  Where  all  the  parties  in  interest 
adjust  the  account  of  an  executor,  an 
auditing  judge  has  nothing  further  to  do 
with  it    Barber's  Estate,  46  L.  I.  616. 

290.  The  minority  of  one  who  has  a 
reversionary  or  contingent  right  in  the 
property  will  not  prevent  an  executor 
from  adjiisting  the  estate  of  his  testator 
by  the  consent  of  all  present  parties  in 
interest.    Barber's  Estate,  46  L.  L  616. 

291.  Upon  the  settlement  of  the  ac- 
count of  a  deceased  executor  as  stated 
by  his  executor,  the  individual  creditors 
of  the  deceased  executor  have  no  status 
to  be  heard ;  their  claims  cannot  be  adju- 
dicated. Law's  Estate,  140  P.  S.  444; 
affirming  s.  c.  47  L.  I.  212. 

292.  Where  an  account  shows  no  bal- 
ance for  distribution,  it  is  error  to  hear 
and  determine  the  claims  of  creditors, 
legatees  and  distributees;  the  proper 
practice  is  to  merely  audit  and  settle  the 
account  and  ascertain  its  correctness. 
Snyder's  Estate,  16  C.  C.  263 ;  s.  c.  35 
W.  N.  C.  204. 

293.  The  adjudication  of  an  account 
will  not  be  set  aside  because  of  the  ao- 
tion  of  the  auditing  judge  in  refusing  a 
continuance  for  the  purpose  of  obtaining 
further  testimony;  that  is  'a  matter 
entirely  within  his  discretion.  Bedel's 
Estate,  16  0.  C.  290 ;  s.  c.  34  W.  N.  C.  576. 

294.  Upon  the  adjudication  of  an  exec- 
utor's account  an  auditing  judge  cannot 
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make  an  order  as  to  property  which  can- 
not, in  its  existing  shape,  be  brought  into 
the  account  before  him.  McClelland' s  Es- 
tate, 16  C.  C.  375. 

295.  The  adjudication  of  an  executor's 
account  involves  no  duty  on  the  auditing 
judge  to  value  real  estate  not  embraced 
in  it    Potter's  Estate,  4  Dist  Eep.  329. 

296.  Upon  the  audit  of  an  administra- 
tor's account  he  may  be  called  and  ex- 
amined by  an  adverse  party  as  to  his 
disposition  of  the  balance  shown  in  his 
accoimt.    Klines  Estate,  8  Lane.  356. 

297.  Where  an  auditor  was  appointed 
to  pass  upon  exceptions  to  an  account 
last  filed;  it  was  held,  that  such  order 
could  not  be  so  narrowly  construed  as  to 
prevent  the  auditor  from  inquiring  into 
nothing  but  that  which  was  contained  in 
the  last  account.  Huberts  Estate,  9  Lane. 
337. 

(2)  Effect  of  adjndiMtioii. 

296.  An  adjudication  upon  the  account 
of  an  executor  and  trustee  ordering  the 
investment  of  a  definite  sum  for  the  bene- 
fit of  a  legatee,  is  conclusive  against  the 
claim  on  a  second  adjudication,  of  the 
legatee  for  interest  on  the  sum  from 
the  death  of  the  testator.  Mayer's  Estate, 
141  P.  S.  125. 

299.  Where  the  auditing  of  an  account 
was  waived  in  1868  in  the  interest  of  the 
beneficiaries;  it  was  held,  that  the  ac- 
count so  settled  and  confirmed  by  the 
parties  was  conclusive  upon  the  adjudicar 
tion  of  an  account  filed  in  1879  but  not 
called  for  a  hearing  until  1881.  Barber's 
Estate,  142  P.  S.  476. 

300.  The  finding  of. an  auditing  judge 
is  equivalent  to  the  verdict  of  a  jury,  and 
where  it  is  approved  by  the  court  below, 
it  will  not  be  reversed  in  the  supreme 
court.    Mayhem's  Estate,  156  P.  S.  94. 

301.  The  decree  of  distribution  is  a 
judicial  ascertainment  of  the  shares  of 
the  parties  interested,  but  an  execution 
will  not  issue  without  a  previous  rule  to 
show  cause  when,  if  it  appears  that  the 
amount  has  been  paid,  the  accountant  has 
the  right  to  have  the  record  satisfied. 
McItUosKs  Estate,  158  P.  8.  625. 


302.  Where  a  guardian  collects  the  as- 
sets of  the  decedent's  estate,  pays  the 
debts  and  retains  the  surplusage  as  guar- 
dian, the  fact  that  the  administratrix 
charges  herself  in  her  account  with  such 
surplus,  which  she  had  never  received,  is 
not  conclusive  of  her  liability;  there  is 
no  reason  why  the  surplus  should  be  paid 
over  to  the  administratrix  only  to  be  re- 
turned to  the  guardian,  and  the  sureties 
on  the  guardian's  bond  are  liable.  Mo- 
Intosk's  Estate,  168  P.  S.  625. 

303.  The  findings  of  an  auditing  judge 
on  questions  of  fact,  except  for  clear  error, 
will  not  be  disturbed.  Bayer's  Estate,  7 
C.  C.  285;  8.  0.46L.  L232. 

304.  A  decree  of  the  orphans'  court 
upon  the  adjudication  of  an  executor's 
account  is  a  final  decree,  but  it  is  only 
conclusive  as  to  what  is  in  the  account, 
and  is  no  bar  to  a  petition  for  an  account 
of  moneys  not  contained  therein.  Young's 
Estate,  14  C.  C.  547 ;  s.  c.  34  W.  N.  C.  166. 

305.  Where  an  account  was  filed  with 
the  register  who  certified  it  into  the 
orphans'  court,  and  on  exceptions  filed, 
it  was  referred  back  to  the  register  to  be 
by  him  restated;  it  was  held,  that  such 
restatement  must  be  treated  as  an  audi- 
tor's report,  at  least  as  prima  facie  evi- 
dence of  the  correctness  of  the  account 
Moyles's  Estate,  7  Kulp  216. 

306.  The  confirmation  of  a  first  account 
is  conclusive  only  as  to  questions  which 
arise  in  the  statement  of  the  account  and 
decree  of  confirmation.  Beiffs  Estate, 
5  Montg.  171. 

(3)  Order  to  pay. 

307.  Where  a  final  adjudication  of  an 
executor's  account  showed  a  sum  due  a 
guardian  and  it  appeared  that  the  execu- 
tor had  made  no  effort  to  pay  the  same 
for  a  period  of  five  months,  the  court 
made  a  mandatory  order  on  the  executor 
to  pay  at  once.  Brown's  Estate,  13  C.  C. 
413. 

30a  Where  a  distributee  permits  the 
fund  to.  remain  in  the  executor's  hands 
under  an  agreement  that  he  shall  honor 
her  drafts  and  pay  her  interest  on  the 
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balance,  the  relation  becomes  one  of 
debtor  and  creditor,  and  the  orphans' 
court  wUl  dismiss  a  petition  for  an  order 
to  pay.  Krogman's  Estate,  14  C.  C.  567 ; 
8.  c.  34  W.  N.  C.  104. 

(4)  When  an  adjadication  will  be  opened. 

309.  Where  an  account  was  filed  six 
months  after  decedent's  death  and  imme- 
diately distributed,  the  distributees  con- 
cealing from  the  auditing  judge  the  fact 
that  the  petitioner  claimed  to  be  a  cred- 
itor, the  court  will  open  the  adjudication 
and  order  restitution.  Oallen's  Estate,  8 
C.  C.  37 ;  s.  0.  26  W.  N.  C.  308. 

310.  "Where  an  account  was  filed  within 
the  year,  the  adjudication  was  opened 
upon  the  petition  of  the  husband  of  the 
testatrix  claiming  his  distributive  share ; 
and  this,  although  the  testatrix  in  her 
will  alleged  that  he  had  deserted  her. 
Wright's  Estate,  12  C.  C.  689. 

311.  Where  fraud  and  concealment  are 
alleged  against  executors  in  obtaining  a 
decree  confirming  their  account  under 
which  distribution  was  made,  the  proper 
remedy  is  not  by  petition  to  cite  the  ex- 
ecutors to  account  and  to  pay  over  the 
amount  claimed  by  the  petitioner,  but  an 
application  should  be  made  to  set  a^ide 
the  decree  upon  the  ground  that  it  was 
obtained  by  fraud.  White's  Estate,  1 
Dist.  Rep.  608;  s.  c.  12  C.  C.  93.  See  s.  c. 
163  P.  S.  388;  afttrming  s.  c.  2  Dist 
Rep.  207. 

312.  Where  the  balance  for  distribu- 
tion in  an  account  was  based  upon  the 
inventory  and  appraisement  and  not  upon 
an  actual  conversion  into  cash,  and  the 
distribution  is  awarded  in  fixed  amounts, 
the  court  in  a  proper  case  may  order  the 
audit  to  be  opened  and  the  award  set 
aside  and  a  supplemental  account  may  be 
filed  and  a  supplemental  audit  had. 
Page's  Estate,  3  Dist.  Rep.  212. 

313.  An  executor's  account  which  has 
been  absolutely  confirmed  may  be  re- 
opened upon  newly  discovered  evidence 
which  could  not  have  been  procured  by  due 
diligence  before.  Miller's  Estate,  11  Lane. 
201.     See  Bars'*  Estate,  11  Lane.  202. 


314.  Where  an  account  has  been  filed, 
advertised  and  confirmed  without  excep- 
tions, a  petition  to  reopen  will  not  be 
allowed  except  for  error  of  law  apparent 
on  the  record  or  for  new  matter  that  has 
ai'isen  since  the  decree.  Shato's  Estate, 
7  Montg.  124. 

315.  An  administrator's  account  can 
only  be  reviewed  for  error  of  law  appar- 
ent on  the  face  of  the  record  or  for  new 
matter  which  has  arisen  since  the  decree ; 
a  review  of  grace  may  be  granted  for  new 
proof  discovered  after  the  decree  which 
could  not  possibly  have  been  used  at  the 
time  the  decree  was  made.  Where  omis- 
sions from  the  account  are  shown  to  be 
fraudulent  or  so  large  as  to  indicate 
fraud,  the  court  will  not,  however,  permit 
the  error  to  remain  uncorrected.  Heany's 
Estate,  8  Montg.  108. 

316.  Upon  a  petition  to  open  an  ex- 
ecutor's account  a  responsive  answer 
must  be  treated  as  conclusive  until  over- 
come by  evidence.  Long's  Estate,  168 
P.  S.  341 ;  8.  0.  36  W.  N.  C.  331. 

317.  A  petition  to  open  an  account  and 
distribution  will  not  be  allowed  where  it 
does  not  allege  fraud  or  that  the  money 
has  not  been  distributed.  MiUer's  Estate, 
4  Dist.  Rep.  407. 

3ia  No  appeal  lies  from  an  order  of 
the  orphans'  court  opening  a  decree  of 
confirmation  of  an  executor's  account 
upon  the  application  of  one  who  was  a 
minor  and  unrepresented  when  the  ac- 
count was  filed.  Ling's  Estate,  168  P.  S. 
341;  8.  c.  36  W.  N.  C.  331. 

ZVI.  Discharge  of  executors. 

319.  Where  a  widow  and  co-executrix 
elects  to  take  against  the  will,  and  remar- 
ries, and  her  co-executors  are  discharged, 
the  court  will  appoint  a  trustee  to  take 
charge  of  the  estate,  other  than  the 
widow.    Meyer's  Estate,  8  C.  C.  374. 

XVn.  Suits  by  and  against  ezecn- 
tors  and  administrators. 

320.  An  administrator  whose  account 
has  been  filed  and  confirmed,  but  who 
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has  not  been  discharged,  has  a  right  to  sue 
for  a  debt  due  the  decedent.  WiUiams  v. 
Short,  155  P.  S.  480. 

321.  An  action  for  an  alleged  tortious 
conversion  of  property,  while  under  the 
dominion  of  executors  and  trustees,  is 
rightly  brought  in  the  name  of  the  admin- 
istrator and  the  trustee  de  bonis  non,  cum 
testamento  annexo,  after  the  removal  of 
the  original  trustee.  Pennsylvania  Com- 
pany for  Insurance  on  Lives  &  Chanting 
Annuities  v.  Philadelphia,  Oermantown 
&  NmrisUyum  R.  R.  Co.,  163  P.  S.  160; 
aflarming  s.  c.  11  C.  C.  482. 

322.  An  action  will  not  lie  by  an  execu- 
trix to  recover  damages  for  the  flooding 
of  lands,  in  violation  of  an  agreement 
between  the  testator  and  the  defendants, 
where  it  appears  that  the  testator  had 
devised  the  land  to  his  grandchildren, 
and  that  the  damages  had  all  accrued 
after  the  testator's  death.  Webb  v.  Ben- 
nett's Branch  Improvement  Co.,  161  P.  S. 
623. 

323.  In  an  action  by  the  administrator 
of  a  solvent  estate,  the  defendant  may  set 
off  against  the  claim  a  debt  due  by  the 
decedent  when  suit  was  brought ;  but  in 
the  case  of  an  insolvent  estate  the  deced- 
ent's debts  maturing  after  his  death  are 
not  admissible  as  a  set-off.  Hicks  v. 
National  Bank  of  Northern  Liberties,  36 
W.  N.  C.  424. 

324.  In  an  action  against  executors  to 
establish  a  personal  liability,  the  naming 
of  the  defendants  as  "  executors  "  will  be 
treated  as  surplusage.  Smith  v.  Teacle, 
8  C.  C.  150. 

325.  In  an  action  of  trespass  m  et  amis 
against  several  defendants,  where  one  of 
them  dies,  his  executor  cannot  be  brought 
upon  the  record  by  scire  facias  and  sub- 
stituted in  place  of  the  defendant,  but 
the  plaintiff  may  pursue  the  executor  in 
an  independent  action.  Cowell  v.  Pitcher, 
13  C.  C.  583. 

326.  Tdiere  a  testator  in  his  lifetime 
enters  into  an  article  of  agreement  to  sell 
a  house  and  lot,  such  agreement  works 
an  equitable  conversion,  and  the  vendor's 
interest  becomes  a  chose  in  action,  which 


goes  to  his  executors,  who  are  the  only 
persons  who  have  the  right  to  use  the 
legal  title  to  the  land  to  enforce  the  col- 
lection of  the  purchase  money.  Where 
such  a  suit  was  brought  by  other  devi- 
sees, it  was  held,  that  the  executor  was 
entitled  to  be  substituted  as  a  plaintiff  in 
the  suit.  Bender  v.  Luckenbach,  162 
P.  S.  18. 

327.  A  sdre  facias  sur  mechanic's  lien 
is  not  within  the  act  24  February  1834,  sec. 
34  (Brightly's  Purdon  596),  which  requires 
widows  and  heirs  to  be  made  parties,  in 
order  to  charge  a  decedent's  real  estate 
with  the  payment  of  decedent's  debts. 
.Beece  v.  Haymaker,  164  P.  S.  575 ;  affirm- 
ing 8.  c.  42  P.  L.  J,  74. 

32a  Where  executors  acting  under  a 
power  of  sale  given  to  them  by  the  will, 
received  the  proceeds  of  certain  notes 
given  to  them  as  executors,  and  the  plain- 
tiff claimed  as  heir  at  law  of  the  deced- 
ent and  sued  the  executors  as  such ;  it 
was  held,  that  the  orphans'  court  had  ex- 
clusive jurisdiction  of  the  controversy. 
Barber  v.  Ross,  13  C.  C.  613. 

329.  Under  the  act  19  May  1874,  sec.  7 
(Brightly's  Purdon  1628),  the  orphans' 
court  will  enjoin  an  executor  or  testamen- 
tary trustee,  upon  satisfactory  proof  of 
such  actual  misconduct  or  threatened 
misconduct  as  will  render  the  property 
in  his  charge  likely  to  suffer  loss  or  be 
jeopardized  by  its  further  continuance 
under  his  control;  and  where  the  proof 
is  not  sufScient  to  support  an  injunction, 
the  same  will  be  dissolved  without  prej- 
udice to  a  pending  proceeding  to  remove 
the  executor.  Lafferty^s  Estate,  15  C.  C. 
300;  8.  c.  36  W.  N.  C.  132. 

330.  A  rule  of  court  requiring  a  bill  of 
particulars  of  a  set-off  will  not  be  enforced 
against  the  representative  of  a  decedent's 
estate  in  a  suit  upon  the  decedent's  con- 
tract.   Lewis  v.  Keck,  2  Northam.  345. 

331.  An  executor  or  administrator,  un- 
der the  act  of  25  May  1887  (Brightly's 
Purdon  1728),  is  not  required  to  file  an 
affidavit  of  defence  in  a  suit  on  a  contract 
made  by  his  decedent  where  the  cause  of 
action  arose  before  the  death.     Kennedy 


3637 


Digitized  by 


Google 


7275 


EXECUTOBS  AND  ADMINISTRATORS,  XVII.-XX. 


r276 


T.  Kennedy,  7  C.  C.  311 ;  Cowden  v.  Ken- 
nedy, Ibid.  312.  See  Malone  v.  Philadel- 
phia, Ibid.  613;  s.  c.  46  L.  I.  380;  Wood 
V.  Chamberlain,  7  C.  C.  612. 

332.  An  administrator  is  not  required 
to  file  an  affidavit  of  defence  where  the 
cause  of  action  arose  in  the  lifetime  of 
the  decedent.  Hyde  t.  Chism,  9  Montg. 
46. 

333.  When  a  judgment  is  entered 
against  the  personal  representatives  of  a 
decedent  in  def  aiilt  of  a  sufficient  affidavit 
of  defence,  within  less  than  a  year  after 
his  death,  the  plaintiff  should  show  an 
Tinimpeaohable  record  to  sustain  it ;  as  to 
the  power  of  the  court  to  adopt  a  rule 
subjecting  executors  and  administrators 
to  judgments  by  default.  Johnson  v. 
SmUh,  158  P.  S.  568. 

334.  Where  suit  was  brought  against 
an  executor  by  a  devisee  of  a  farm,  to 
recover  the  proceeds  of  com,  which  had 
been  planted  shortly  after  the  decedent's 
death  and  sold  by  the  defendant ;  it  was 
held  to  be  a  sufficient  affidavit  of  defence 
that  the  defendant  had  kept  the  said  pro- 
ceeds to  reimburse  himself,  in  providing 
for  the  tenant  part  of  the  seed  according 
to  an  agreement  between  the  tenant  and 
the  decedent,  the  whereabouts  of  the 
plaintiff  not  having  been  then  known  and 
he  not  having  notified  the  defendant  of 
the  acceptance  of  the  devise  until  after 
the  com  had  been  cut  Evans  v.  Eberly, 
9  Lane.  227. 

335.  In  a  proceeding  to  charge  the 
estate  of  a  deceased  administrator,  neither 
a  surviving  administrator  nor  an  heir  or 
the  latter's  husband  are  competent  to 
testify  to  any  matter  occurring  in  the 
lifetime  of  the  deceased  administrator. 
Finley's  Estate,  7  York  201. 

336.  An  executor  may,  under  the  act 
of  2  March  1868  (Brightly's  Purdon 
1142)  or  under  the  act  of  20  April  1876 
(Brightly's  Purdon  2074),  in  a  suit  for 
manual  labor,  appeal  from  a  justice  with- 
out payment  of  costs.  Bea/A  v.  Evans, 
7  C.  C.  241. 

337.  In  a  suit  for  wages  an  adminis- 
trator may  appeal  without  paying  any 


costs  except  the  costs  of  the  transcript 
Kauffman  v.  Newcomer,  7  Lane.  255. 

XVni.  What  actions  sttrvive. 

33a  If  a  widow  dies,  who  has  brought 
an  action  for  the  death  of  her  husband  by 
negligence,  her  personal  representatives 
may  be  substituted  as  parties  plaintifE. 
Brovon  v.  Philadelphia  &  Reading  Rail- 
road Co.,  46  L.  I.  380. 
'  339.  After  the  death  of  the  plaintiff  in 
ejectment  his  administrator  may  proceed 
and  give  notice  of  a  claim  for  mesne 
profits.    Hart  v.  McOrew,  11  Atlan.  617. 

340.  Death  does  not  revoke  the  rule  of 
reference  in  compulsory  arbitration,  but 
the  arbitrators  on  the  death  of  the  plain- 
tiff cannot  make  a  valid  award  in  his 
favor  imtil  the  proper  parties  are  substi- 
tuted. Meehan  v.  Karolin,  1  Lack.  Jur. 
306. 

See  Abatejcbnt. 

XIZ.  Executors  de  son  tort. 

341.  An  executor  is  not  called  upon  to 
accept  or  renoimce  \mtil  he  is  cited  to 
do  so;  mere  inaction  or  delay  unaccom- 
panied by  intermeddling  cannot  amount 
to  an  acceptance.  The  payment  by  sons 
named  as  executors,  of  their  father's 
funeral  expenses,  will  not  charge  them 
as  executors,  where  the  payment  was  not 
made  with  funds  of  the  estate  and  thej 
renounced  when  cited  to  qualify.  Ral- 
stm's  Estate,  158  P.  S.  645. 

XX.  Compensation. 

342.  A  surviving  partner,  as  executor 
of  his  deceased  partner,  is  entitled  to 
compensation  for  the  distribution  of  any 
moneys  realized  from  the  partnership. 
Smith's  Estate,  37  P.  L.  J.  33. 

343.  A  surviving  partner  who  is  also 
executor  of  his  deceased  partner,  directed 
to  carry  on  the  business,  is  entitled  to 
the  compensation  fixed  by  the  will,  in 
addition  to  his  interest  in  the  profits. 
Allen's  Appeal,  125  P.  S.  644;  affirming 
Allen's  Estate,  45  L.  L  227 ;  s.  c.  7  C.  C.  14 


3638 


Digitized  by 


Google 


7277 


EXECUTORS  AND  ADMINISTEATORS,  XX. 


7278 


344.  If  an  executor  acts  in  good  faith 
he  is  entitled  to  compensation,  though  by 
reason  of  a  wrong  construction  of  the 
will  he  has  compelled  proceedings  by 
interested  persons  against  him  to  obtain 
their  rights.  Miller's  Appeal,  8  Atlan. 
864. 

345.  Administrators  should  not  be  dis- 
allowed commissions,  if  the  course  of  man- 
agement which  resulted  in  insolvency 
was  recommended  by  competent  advis- 
ers and  approved  by  creditors.  3fer- 
kel'8  Estate,  131  P.  8.  584. 

346.  An  executor  who  uses  the  money 
of  the  estate  as  his  own,  keeps  no  bank 
account,  produces  no  vouchers,  and  files 
an  account  which  causes  an  expensive 
audit,  is  not  entitled  to  commissions. 
Qeiger's  Appeal,  1  Mona.  547;  s.  o.  24 
W.  N.  C.  264. 

347.  An  executor  who  invests  the  funds 
in  his  own  name,  or  uses  them  in  his 
business,  or  conceals  such  fact,  is  not 
entitled  to  commissions.  Ziegler's  Estate, 
4  Montg.  17. 

34a  A  surviving  partner  and  executor 
of  his  deceased  partner,  who  denies  the 
title  of  the  estate  to  a  portion  of  the  firm 
assets,  which  is  recovered  in  adverse  pro- 
ceedings, forfeits  his  right  to  commissions. 
Smith's  Estate,  37  P.  L.  J.  33. 

349.  An  executor  should  not  be  allowed 
extra  compensation  for  attending  the 
audit,  when  he  has  received  legal  com- 
missions.   ShirJi^s  Estate,  4  Del.  214. 

350.  Where  an  executor  with  power  to 
sell  does  not  make  the  sale  himself,  but 
joins  in  the  employment  of  a  real  estate 
agent  to  do  so,  the  fund  being  paid  to  a 
trustee,  the  executor  is  not  entitled  to 
commissions  on  the  same.  Sloan's  Estate, 
7  C.  C.  377. 

351.  An  executor  is  not  entitled  to 
commissions  on  an  amount  charged  for 
the  widow's  benefit  upon  land  devised  to 
him;  it  is  his  individual  debt  to  the 
estate.    MiUh's  Estate,  6  C.  C.  597. 

352.  Though  an  executor  will  not  be 
allowed  compensation  for  collecting  a 
debt  due  from  himself,  yet  if  he  has  paid 
it  into  the  distinct  funds  of  the  estate  he 


will  be  allowed  half  commissions  for  dis- 
bursing it.  Stewart's  Estate,  1  Lack.  Jur. 
225. 

353.  If  one  of  two  executors  be  indebted 
to  the  estate,  and  the  same  is  paid  and 
distributed,  they  are  entitled  to  compen- 
sation for  its  safe  keeping  and  distribu- 
tion.   SmUh's  Estate,  37  P.  L.  J.  33. 

354.  An  executor  will  not  be  allowed 
commissions  on  uncollected  assets.  Van- 
derford's  Appeal,  12  Atlan.  491. 

355.  Executors  are  not  entitled  to  com- 
missions on  securities  taken  by  the  heirs 
in  specie.    Ziegler's  Appeal,  4  Atlan.  837. 

356.  The  court  refused  to  disturb  an 
allowance  of  commissions,  though  the 
estate  was  large  and  a  considerable  part 
thereof  was  accepted  by  the  legatees  in 
securities  as  money.  Harster's  Appeal, 
125  P.  S.  1. 

357.  An  administrator  who  takes  pos- 
session of  the  inventory  as  his  own,  and 
ten  years  afterwards  accounts  for  it  at 
the  inventory  price,  is  not  entitled  to 
commissions,  but  will  be  charged  with 
interest  from  the  date  of  the  inventory. 
Keenan's  Estate,  6  Kulp  73. 

35a  If  an  executor  operates  a  farm 
under  the  lease  of  the  decedent,  he  is 
entitled  to  commissions  on  the  gross  pro- 
ceeds.    Walker's  Estate,  6  C.  C.  515. 

359.  Where  executors  purchase  at 
their  own  sale  under  a  decree  of  the 
orphans'  court,  they  are  entitled  to  com- 
missions on  such  sale.  Markle's  Estate, 
11  C.  C.  13;  s.  c.  29  W.  N.  C.  479. 

360.  An  executor  will  be  allowed  a 
reasonable  commission  upon  a  debt,  which 
was  due  the  testator,  but  which  was  can- 
celled by  a  bequest  to  the  debtor.  Mil- 
ler's  Estate,  13  C.  C.  137 ;  s.  c.  32  W.  N.  C. 
232. 

361.  An  executor  may  waive  his  com- 
missions and  such  waiver  will  be  binding 
on  his  representatives.  Frishmuth's  Es- 
tate, 14  C.  C.  49 ;  8.  0.  34  W.  N.  C.  427. 

362.  Upon  a  petition  for  review,  the 
orphans'  court  will  open  and  amend  its 
adjudication  of  the  account  of  an  execu- 
tor, so  as  to  allow  him  commissions  to 
which  he  is  entitled,  but  for  which  he 
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failed  to  ask,  owing  to  a  justifiable  mis- 
tmderstanding  of  the  character  of  the 
assets.    Levy's  Estate,  14  C.  C.  169. 

363.  Where  real  estate  was  sold  by 
executors  and  trustees,  as  executors  and 
not  as  trustees;  it  was  field,  that  they 
were  entitled  to  commissions  on  the  pro- 
ceeds of  the  sale,  without  waiting  until 
the  termination  of  the  trust.  Hoxi^s 
Estate,  14  C.  C.  633 ;  s.  c.  34  W.  N.  C.  406. 

364.  Upon  the  dissolution  of  a  partner- 
ship by  death,  the  administrator  of  the 
deceased  partner,  under  exceptional  condi- 
tions, was  allowed  commissions  from  the 
joint  estate.  McCuUough  v.  Barr,  145 
P.  S.  459. 

365.  One  who  makes  an  agreement  with 
the  heirs  of  a  decedent,  to  settle  up  the 
estate  for  a  fixed  sum,  will  be  held  to  his 
agreement.  Koch's  Estate,  148  P.  S. 
169. 

366.  An  executor  will  not  be  deprived 
of  his  commissions  by  a  mere  mistake  in 
claiming  a  credit,  where  there  was'  no 
fraudulent  intent.  Hoffer's  Estate,  156 
P.  S.  473. 

367.  The  commissions  of  an  executor 
cannot  be  calculated  upon  his  own  debt 
to  the  estate.  Hoffer's  Estate,  156  P.  S. 
473. 

368.  Where  an  executor  renounces  his 
right  to  commissions,  his  assignee  for 
creditors  cannot  claim  them,  and  it  seems 
that  such  a  right  is  not  assignable  for 
creditors  as  against  public  policy.  Mtdli- 
gan's  Estate,  157  P.  S.  98.  See  s.  o.  12 
C.  C.  166. 

369.  An  administrator  who  manages 
the  rest  of  the  estate  with  such  skill  as 
to  largely  increase  the  value  of  the  assets, 
will  not  be  deprived  of  his  commissions 
because  of  a  loss  sustained  by  him  in  the 
management  of  a  speculative  business  in 
relation  to  an  iron  lease,  which  proved  a 
failure.    Shinn's  Estate,  166  P.  S.  121. 

370.  In  determining  the  amount  of  an 
administrator's  compensation,  the  court 
will  not  consider  his  services  in  contest- 
ing an  alleged  will,  or  in  settlements  of 
claims  made  before  the  letters  were 
granted,  or  in  contests  over  granting  and 


retaining  letters.     Taylor's  Estate,  3  Dist 
Rep.  691. 

371.  An  executor  will  not  be  allowed 
commissions  on  amounts  to  be  retained 
by  devisees  out  of  the  valuation  of  real 
estate  devised  to  them,  or  on  money  bor- 
rowed on  mortgage  by  order  of  the  court 
to  pay  the  debts  of  the  testator,  where 
portions  of  the  valuation  of  real  estate  to 
be  paid  over  by  the  devisees  is  due  the 
estate,  or  on  the  amount  of  dower  charged 
on  the  real  estate  under  proceedings  in 
the  orphans'  court.  CoUins's  Estate,  8 
Lane.  297. 

372.  An  executor  is  not  entitled  to 
commissions  on  assets  until  they  are  con- 
verted; and  this,  though  the  will  fixes 
his  commissions  at  five  per  cent  on  the 
corpus  of  the  estate.  Prices  Estate,  7 
Montg.  35. 

373.  Where  the  same  person  under  a 
will  performs  the  duties  of  both  executor 
and  trustee,  he  will  be  allowed  but  one 
commission  upon  the  principal  of  the 
estate.    Meed's  Estate,  8  Montg.  98. 

374.  Four  per  cent  is  not  an  extravar 
gant  allowance  to  an  administratrix  who 
files  her  account  in  one  year;  and  this, 
though  she  divided  her  commissions 
with  an  agent  Johnston's  Appeal,  11 
Atlan.  78. 

375.  Five  per  cent  on  income  is 
not  excessive  compensation.  WoodwarcPs 
Estate,  27  W.  N.  C.  407 ;  s.  c.  6  Kulp  7. 

376.  Commissions  of  about  six  per  cent 
on  ^74,010.71  allowed  by  the  auditor 
were  reduced  by  the  court  to  three  per  cent 
Ziegler's  Appeal,  4  Atlan.  837. 

377.  The  allowance  to  an  executor  of 
eleven  hundred  and  fifty  dollars  in  an 
estate  of  ninety-five  thousand  was  Aeld 
not  to  be  excessive.  St.  Clair's  Appeal, 
15  Atlan.  914. 

378.  An  auditor's  finding  as  to  the  com- 
pensation of  an  executor  or  administrator 
will  not  be  disturbed  except  for  glaring 
error.  Hemingway's  Estate,  1  Northam. 
139. 

379.  Where  real  estate  has  been  sold 
by  executors  in  another  state  and  admis:- 
istration  raised  there,  the  decree  of  the 
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foreign  court  as  to  compensation  due  the 
executors  in  connection  with  the  sale,  is 
conclusive  here.  Stockham's  Estate,  7  0. 
C.  321;  8.  c.  46  L.  I.  281. 

380.  If  an  estate  be  large  and  involved 
in  extraordinary  difficulties,  the  executor 
is  entitled  to  compensation;  he  is  not 
limited  by  the  five  per  cent  rule.  Gilpin's 
Estate,  138  P.  S.  327;  s.  c.  38  P.  L.  J. 
127. 

sai.  A  commission  of  three  per  cent  in 
an  estate  of  seventy-two  hundred  dollars 
was  held  to  be  a  liberal  allowance  to  the 
administrator.  Zeiger's  Estate,  11  C.  G. 
617. 

382.  Where  an  executor  was  directed 
to  sell  real  estate  and  made  repeated  but 
unsuccessful  attempts  to  do  so,  and  he 
then  died ;  it  was  held,  that  the  represen- 
tatives of  his  estate  were  entitled  to  a 
commission  of  one  per  cent  for  such  ser- 
vice.   Dmat's  Estate,  16  C.  C.  379. 

383.  An  administrator  will  not  be 
allowed  five  per  cent  upon  a  large  es- 
tate except  under  special  circumstances. 
Taylor's  Estate,  3  Dist.  Rep.  691. 

384.  Where  an  executor  sells  real 
estate  in  the  usual  way  and  there  is 
no  evidence  of  unusual  trouble,  he  will 
be  allowed  three  and  one-half  per  cent 
commission.  Pickering's  Estate,  4  Dist. 
Rep.  263. 

385.  Where  the  inventory  was  made 
up  almost  entirely  of  a  judgment,  which 
the  administrator  had  made  no  effort 
to  collect  and  had  taken  credit  for  it 
in  the  account ;  it  was  held,  that  the 
administrator  would  not  be  allowed  five 
per  cent  on  the  whole  amount  of  the 
inventory,  but  only  on  the  amount  that 
actually  passed  through  his  hands.  Zivir 
mer^s  Estate,  10  Lane.  365. 

386.  Where,  by  reason  of  the  purchaser 
of  real  estate  refusing  to  take  title,  with- 
out releases  being  filed  from  the  heirs 
entitled  to  a  dower  charged  thereon,  the 
administrator  was  compelled  to  make 
distribution  of  the  dower  charge  and 
obtain  the  releases ;  it  was  held,  that  he 
would  be  allowed  two  and  one-half  per 
cent  on  the  whole  of  the  purchase  money. 


including   the   amount   of    the   dower. 
Zimmer^s  Estate,  10  Lane.  366. 

387.  A  commission  of  two  and  one- 
half  per  cent  will  be  allowed  an  executor 
on  the  sum  realized  by  the  sale  of  real 
estate,  in  the  absence  of  any  special 
trouble  in  making  the  sale.  Schweitzer'g 
Estate,  3  Northam.  40. 

388.  In  an  estate  of  seven  thousand 
two  himdred  dollars,  it  was  held,  that 
a  commission  of  three  per  cent  was  a 
very  liberal  allowance.  Teiger's  Estate, 
3  Northam.  207. 

389.  Where  the  entire  fund  passing 
through  an  executor's  hands  amounted 
to  $76,000,  and  the  settlement  of  the 
estate  had  been  troublesome  and  it  had 
been  successfully  managed ;  it  was  held, 
that  an  allowance  of  $3486.63  to  the 
executor  as  commissions  was  not  ex- 
cessive.   Bean's  Estate,  3  York  78. 

390.  A  claim  of  four  per  cent  on  the 
proceeds  of  the  sale  of  real  estate  was 
reduced  to  three  per  cent  Lou's  Estate, 
8  York  173. 

EZECUTORT  DEVISES. 

See  Devise,  VI. 

EXEMPTION. 

See  Assignment:  Attachment,  IV.; 
Execution,  VII. :  Decedents'  Estates, 
rV. :  Taxes,  VI. :  Waivbb. 

EXPERTS. 

See  Evidence,  XLIX.,  L. 

EX  POST  FACTO  LAWS. 

See  Constitutional  Law,  XTT. 

EXPRESS  COMPANIES. 

See  Gabiuebs. 


EXTENT. 
See  Execution,  IX. 
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FACTORIES. 

1.  A  company  which  employs  five  or 
more  women  and  children  in  any  one  or 
all  of  its  establishments,  is  subject  to 
inspection  under  the  act  3  June  1893 
(Brightly's  Purdon  865) ;  and  this,  though 
it  operates  its  business  in  several  differ- 
ent buildings  but  under  one  management 
In  re  Factory  Inspection,  4  Dist.  Rep.  228; 
8.  c.  16  C.  C.  313. 

2.  There  is  nothing  in  the  act  3  June 
1893,  sec.  12  (Brightly's  Purdon  866),  au- 
thorizing the  inspector  to  condemn  unsafe 
buildings ;  it  is  wise  for  him,  however,  to 
call  the  attention  of  those  in  charge  to 
any  defects  in  the  construction  of  a 
building.  In  re  Factory  Inapection,  4 
Dist.  Rep.  229;  s.  c.  16  C.  C.  312. 

FACTORS. 

See  Agency  :  Bailment. 

1.  A  surety  on  a  bond,  given  by  a  factor 
for  faithful  performance,  is  not  entitled 
to  notice  of  acceptance  of  the  services  of 
the  factor  nor  of  the  consignment  of 
goods.    Buelder  v.  Coe,  1  Cent.  222. 

2.  A  commission  merchant  who  sells  a 
consignment  on  credit  and  takes  a  note 
therefor  in  his  own  name,  including  sales 
for  other  parties,  is  liable  to  his  consignor 
for  the  amount  due  on  the  consignment 
Broum  v.  Ddk,  132  P.  S.  152. 

3.  A  commission  merchant  who  sells 
out  the  goods  of  his  principal  for  less 
than  he  has  guaranteed  they  would  bring, 
has  no  claim  for  the  deficiency  in  the 
price  realized.    Holt's  Estate,  4  Del.  363. 

4.  A  factor  may  have  a  lien  for  past 
advances  on  goods  shipped  to  him  with 
directions  to  deliver  to  a  third  party  on 
payment  of  the  price  to  the  factor ;  there 
is  nothing  in  such  a  circumstance  indicat- 
ing an  intention  to  limit  the  lien  to  the 
price.    Harrison  v.  Mora,  150  P.  S.  481. 

5.  Where  the  holder  of  a  bill  of  lading 
has  a  lien  for  advances,  his  title  is  not 
affected  by  a  foreign  attachment  issued 
at  the  suit  of  the  shipper's  creditors. 
Harnson  v.  Mora,  150  P.  S.  481. 


6.  Where  a  factor  is  instracted  to  sell 
at  his  best  judgment,  and  he  subsequently 
makes  advances  on  the  goods,  he  is  not 
bound  by  subsequent  instructions  limit- 
ing the  price  at  which  to  sell.  GUI  t. 
Beaitie,  29  W.  N.  C.  459. 

7.  Upon  a  bailment  of  personal  prop- 
erty there  is  always  a  right  or  duty  to 
return  the  property  delivered  which  dis- 
tinguishes it  from  a  conditional  sale, 
where  there  is  an  absolute  liability  to 
retain  and  pay  for  it;  a  bailment  will 
not  be  changed  into  a  conditional  sale  by 
a  provision  for  the  giving  of  notes  for  the 
value  of  the  bailor's  accommodation,  nor 
by  a  provision  allowing  a  factor,  upon  a 
sale  of  the  property  delivered,  to  retain 
for  himself  all  in  excess  of  an  invoice 
price.  Bridgeport  Organ  Co.  v.  Ovldin, 
3  Dist  Rep.  649. 

a  The  delivery  of  a  bill  of  lading  to 
the  order  of  a  factor  vests  the  tide  of  the 
goods  in  the  factor  as  between  the  vendor 
and  third  persons.  Harrison  v.  Mora, 
150  P.  S.  481. 

9.  Horses  are  merchandise  within  the 
act  31  March  1860,  sec.  25  (Brightly's 
Purdon  499),  against  embezzlement  of 
proceeds  of  merchandise  by  consignees 
and  factors.  Comm'th  v.  Keller,  9  C.  C 
253;  8.  0.  6  York,  61;  4  Del.  614;  9Lanc 
51 ;  Comm'th  v.  Kdly,  8  York  9. 

10.  The  subject  of  liability  of  factors 
to  principal  is  considered  in  note  to 
Pinkham  v.  Crocker,  1  Atlan.  828. 

FALSE  IMPRISOlTHEirr. 

1.  If  the  defendant  made  complaint 
before  a  magistrate  with  general  criminal 
jurisdiction,  who  thereupon  issued  Us 
warrant,  he,  the  defendant,  in  the  absence 
of  bad  faith  or  malice,  is  not  liable  to  an 
action  for  false  imprisonment,  though  the 
facts  stated  in  the  complaint  do  not  con- 
stitute a  criminal  offence.  McElhaUtM\. 
Kane,  7  C.  C.  313. 

2.  If  the  cause  of  action  is  in  reality  a 
trespass  against  the  person  by  false  arrest, 
it  is  barred  after  two  years;  and  this, 
though  the  form  of  action  be  case,  mtk 
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allegations    of    conspiracy    and    malice. 
Seed  V.  WOsm,  13  C.  C.  227. 

3.  One  who  orders  an  intruder  from 
his  store  (who  came  there  to  get  satisfac- 
tion and  refused  to  go  when  ordered  out) 
is  not  liable  for  false  imprisonment  if  he 
sends  for  an  officer  and  has  him  arrested. 
Sloan  V.  Schomacker,  136  P.  S.  382 ;  s.  c. 
57  W.  N.  C.  10. 

4.  In  an  action  for  false  imprisonment 
as  for  trespass,  in  improperly  ejecting  a 
passenger  by  the  employees  of  a  railroad 
company,  the  damages  include,  in  addition 
to  actual  expenses  incurred,  compensation 
for  loss  of  time,  interruption  of  business, 
bodily  or  mental  suffering,  humiliation 
and  injury  to  feelings.  Duggan  t.  Balti- 
more &  Ohio  R.  R.  Co.,  169  P.  S.  248. 

5.  A  justice  of  the  peace  who  illegally 
orders  or  causes  a  person  to  be  arrested,  or 
refuses  to  accept  bail  where  the  offence  is 
bailable,  is  liable  in  damages  for  false 
imprisonment.  Orohmann  y.  JETtrscAman, 
168  P.  S.  189. 

FALSE  PRETENCES. 

See  Cbihiital  Law,  XLIIL 

FEES. 

See  Excise:  Executors  axd  Admiit- 
ISTIU.TOBS,  XV. :  Justices  op  the 
Peace:  Office,  X.:  Pbothonotabt, 
Shebiff. 

FEIGNED  ISSUES. 

See  Costs,  L  :  Equity,  L.  :  Execution, 
VIII.,  XV.:  Husband  and  Wife, 
XI.:  Judgment:  Obphans'  Coubt: 
Pbactice,  XLI. 

FEME  SOLE  TRADERS. 

See  Husband  and  Wife. 

FENCES. 

See  Deed,  VIII. 

1.  Since  the  passage  of  the  act  4  April 

1889  (P.  L.  27),  repealing  the  fence  law 

of  1700,  the  owner  of  cattle  who  is  sued 


for  damages  for  the  trespass  of  his  cattle, 
must  show,  to  prevent  recovery,  that  he 
kept  his  cattle  in,  or  tried  to,  by  a  suffi- 
cient fence.  The  act  of  4  April  1889 
did  not  repeal  the  act  11  March  1842 
(Brightly's  Purdon  904)  relating  to  f eno&- 
viewers.  Barber  v.  Menach,  167  P.  S. 
390 ;  Leibey  v.  Old,  4  Northam.  86;  s.  c. 
6  Del.  367. 

Z  Since  the  repeal  of  the  fence  law  by 
the  act  of  4  April  1889  (P.  L.  27),  a  land, 
owner  is  not  required  to  fence  cattle  out, 
but  their  owner  must  fence  them  in  so  as 
to  avoid  trespassing.  Arthurs  v.  ChxUjUM, 
38  P.  L.  J.  63. 

3.  Since  the  repeal  of  the  fence  law 
of  1700  by  the  act  of  4  April  1889  (P.  L. 
27),  every  one  must  keep  his  cattle  within 
his  own  close.  It  is  not  necessary  that 
the  plaintiff's  field  be  enclosed  to  main- 
tain an  action  for  trespassing  cattle. 
Thompton  v.  Kyler,  9  C.  C.  205;  s.  c. 
8  Lane.  245. 

4.  The  repeal  of  the  act  1700,  contain- 
ing an  express  requirement  to  erect  fences, 
was  held  not  to  raise  an  implied  obliga- 
tion to  fence  from  the  language  of  laws 
subsequent  to  that  act  and  in  pari 
materia  with  it.  Oreerdee  v.  Eisenbroum, 
10  C.  C.  483. 

5.  Where  land  has  been  appropriated 
by  a  railroad  company  according  to  law, 
the  boundary  cannot  be  defined  by  dis- 
connected portions  of  a  fence,  erected  to 
prevent  cattle  from  trespassing.  Fisher 
V.  Pennsylvania  Co.,  2  Atlan.  878. 

6.  In  an  action  of  ejectment,  the  plain- 
tiff must  recover  on  the  strength  of  his 
own  title,  and  the  burden  is  upon  him  to 
show  that  a  division  fence  erected  by 
him  and  the  defendant  is  not  on  the  true 
line.     Wig^ns  v.  Hunt,  6  Kiilp  375. 

7.  Where  a  private  lane  runs  between 
two  farms,  and  from  one  public  road  to 
another,  and  it  is  closed  by  the  owner  of 
the  land  upon  which  the  lane  is  situated, 
the  other,  owner  may  build  a  division 
fence  along  his  side  of  the  lane  and 
compel  his  neighbor  to  contribute  to  the 
cost  of  the  fence.  Odenvielder  v.  Frank- 
enfield,  163  P.  S.  526. 
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a  The  act  11  March  1842,  sec.  3 
(Brightly's  Purdon  904),  providing  for 
the  payment  of  the  cost  of  division  fences, 
is  substantially  a  re-enactment  of  the  sec- 
ond section  of  the  act  of  1700  and  is 
not  repealed  by  the  act  of  4  April  1889 
(P.  L.  27),  repealing  the  act  of  1700. 
Where  fence-viewers  set  forth  the  num- 
ber of  panels  requiring  resetting  and 
repairing,  the  report  will  be  sustained; 
and  this,  although  they  do  not  state  in 
their  certificate  the  sum  which  the  defend- 
ant ought  to  pay.  Roberts  v.  Sarchet,  14 
C.  C.  372. 

FEROCIOUS   ANIMALS. 

See  Animals. 

FERRIES. 

See  Injunction,  III. :  BrvxBS. 

FIERI  FACUS. 

See  ExBcuTiON,  V. 

FIRE  COMPANIES. 

See  Chakity. 

FIRE  ESCAPES. 

1.  A  person  indicted  for  violating  the 
act  of  3  June  1885  (Brightly's  Purdon 
915)  cannot  escape  punishment,  because 
after  the  prosecution  he  complied  with  the 
law,  and  the  bureau  of  fire  escapes  gave 
him  a  certificate  of  approval.  Comm'th 
V.  Kitchenman,  46  L.  I.  270. 

2.  The  act  3  June  1886  (Brightly's 
Purdon  915)  does  not  raise  an  absolute 
liability  for  all  injuries  on  the  happening 
of  a  fire,  whether  the  absence  of  a  fire 
escape  had  any  connection  with  such 
injuries  or  not ;  where  the  owner  of  the 
building  had  provided  a  proper  fire 
escape  but  the  plaintiff  was  unable  to 
reach  it  because  the  door  leading  to  it 
had  been  closed  by  one  of  the  tenants, 
whose  act  the  defendant  could  not  con- 
trol;   it  was  held,  that    the  defendant 


was  not  liable.     SeweU  y.  Moon,  166 
P.  S.  570. 

3.  Under  the  act  3  June  1885  (Brightly's 
Purdon  915,  pi.  14)  a  person  is  at  Uberty 
to  erect  a  fire  escape  different  from  that 
described  in  the  act,  but  such  erection 
is  at  his  own  risk  that  it  shall  prove 
permanent,  safe  and  external  and  tlu^ 
it  shall  be  subject  to  the  inspection  an^ 
approval  of  the  proper  authorities;  the 
absence  of  a  certificate  of  approval 
creates  no  liability  that  would  not  other- 
wise arise  from  the  fact,  bul;  simply  puts 
the  burden  of  proof  on  the  owner  to 
show  that  he  has  complied  with  the 
act  by  building  a  fire  escape  in  accord- 
ance with  its  directions.  SeweU  v.  Moore, 
166  P.  S.  670. 

4.  In  an  action  for  personal  injuries 
alleged  to  have  been  caiised  by  the  fail- 
ure of  defendant  to  provide  a  proper  fire 
escape,  a  certificate  issued  by  the  board 
of  fire  escapes  after  the  fire  is  not  ad- 
missible in  evidence.  SeweU  v.  Moon, 
166  P.  S.  570. 

5.  Under  the  act  3  June  1885  (see 
amendment  9  May  1889,  Brightly's  Par- 
don 914),  it  was  hdd  to  be  the  duty 
of  the  factory  inspector  to  proceed  against 
the  owner  in  fee  or  for  life  of  buildings 
not  properly  supplied  with  fire  escapes, 
and  not  against  the  tenant.  In  re  Fin 
Escapes,  12  C.  C.  526. 

6.  Where  the  third  or  higher  stories 
of  a  building  are  used  for  storage  and 
stock  rooms  and  employees  are  constantly 
going  to  and  from  said  rooms  and  remain 
there  for  stated  intervals  arranging  the 
stock,  it  is  the  duty  of  the  owners  to 
provide  fire  escapes.  In  re  FSre  Escapet, 
130.0.495.* 

FIRE  INSURANCE. 

See  Instjrancs. 


FISH. 

a.  The  act  of  10  June  1881,  supple- 
mentary to  the  acts  relating  to  game  and 
fish,  is  in  violation  of  article  III.,  sec 
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3,  of  the  constitution  in  regard  to  fish, 
they  not  being  enumerated  in  the  title. 
Comm'th  V.  Bender,  7  C.  C.  620. 

2.  The  three  weeks'  notice  provided 
by  the  act  of  10  June  1881  is  from  the 
date  of  planting  the  trout.  The  names 
of  the  fish  commissioners  need  not  be  ap- 
pended to  the  notice.    Ibid. 

3.  Laws  regulating  the  time  and  appli- 
ances for  catching  fish  are  within  the 
police  powers  of  the  state.  They  may 
prohibit  a  land-owner  from  fishing  in  a 
small  stream  running  through  his  own 
property.     Ibid. 

4.  The  ownership  of  land  along  the 
shore  of  a  pond  owned  by  another,  gives 
no  right  to  take  fish  in  the  pond.  Baylor 
V.  Decker,  133  P.  S.  168. 

5.  Under  the  act  3  June  1878  (Bright- 
ly's  Purdon  928),  prescribing  a  penalty 
for  fishing  in  private  ponds,  a  pond  does 
not  become  a  private  pond  where  a  per- 
son whose  lands  are  covered  only  by  a 
part  of  the  water  places  fish  therein  for 
the  purpose  of  propagation.  The  mere 
placing  of  fish  in  a  pond  without  any  im- 
provement for  the  propagation  of  fish  is 
insufficient  to  place  the  pond  within  the 
protection  of  that  act.  A  notice  that  all 
persons  are  notified  not  to  trespass  on 
the  lands  or  fish  in  the  ponds,  under  pen- 
alty of  the  law,  is  not  a  sufficient  notice 
under  that  act.  Benacoter  v.  Long,  157 
P.  S.  208. 

&  Under  the  act  3  June  1878,  sec.  34 
(Brightly's  Purdon  947),  the  quarter  ses- 
sions has  no  jurisdiction  over  a  complaint 
under  sec.  26  of  that  act  for  the  recovery 
of  a  penalty  for  catching  or  killing  fish 
with  explosive  substances,  unless  the  de- 
fendant has  entered  into  a  Recognizance 
to  answer  said  complaint  on  the  charge 
of  a  misdemeanor  before  the  said  court. 
Comm'th  y.  Owens,  7  Montg.  144.  Said 
section  26  is  unconstitutional.  Comm'th 
v.  Niha,  4  Dist.  Rep.  582.  See  act  25  June 
1896  (Brightly's  Purdon  2579). 

.7.  For  a  list  of  general  and  local  laws 
relating  to  fish,  fisheries,  and  fishing, 
prepared  by  Judge  Hemphill,  see  note  to 
Comm'th  v.  Bender,  7  C.  C.  624. 


FISHERIES. 

See  EivBBS. 

FIXTURES. 

I.   What  are  fixtures. 
II.  .Between  landlord  and  tenant. 

I.  What  are  fixtures. 

1.  Whether  a  frame  house  erected  on 
blocks  of  wood  is  a  fixture,  see  note  to 
Deane  v.  Hutchinson,  2  Atlan.  298. 

2.  If  the  testimony  as  to  the  actual 
character  of  a  saw-mill,  erected  on  land 
sold  at  sheriff's  sale,  whether  movable  or 
permanent,  be  conflicting,  the  question  of 
fixture  is  one  for  the  jury.  Proof  of  the 
ante  litem  motam  declarations  of  the  owner 
and  builder  may  be  considered  in  deter- 
mining the  question.  Benedict  v.  Marsh, 
127  P.  S.  309. 

3.  The  engine,  machinery,  and  appli- 
ances of  an  electric-light  plant  do  not 
pass  to  the  purchaser  of  the  real  estate 
at  sheriff's  sale,  under  a  mortgage,  unless 
it  was  the  intention  to  make  the  plant  a 
part  of  the  realty  when  it  was  erected. 
VaU  V.  Weaver,  132  P.  S.  363. 

4.  Where  a  person  erects  a  culm  sepa- 
rator plant  consisting  of  buildings  and 
machinery  under  a  contract  to  clean  and 
prepare  the  merchantable  coal  in  a  culm 
bank  for  market,  and  there  is  an  express 
agreement  that  he  may  remove  them  at 
any  time  within  six  months  after  the  ter- 
mination of  the  agreement,  such  machin- 
ery and  other  appliances  are  personal 
chattels  and  may  be  the  subject  of  a 
sheriffs  interpleader.  Advance  Coal  Co. 
V.  MUler,  7  Kulp  541. 

5.  An  inclined  plane,  built  by  the 
plaintiff  for  the  use  of  defendant,  and 
partiy  on  defendant's  land,  the  same  to 
be  redelivered  at  a  certain  time  to 
plaintiff,  was  held  not  to  be  a  fixture. 
Charlotte  Furnace  Co.  v.  Stouffer,  127  P. 
S.  336. 

6.  Where  the  defendant  was  the  owner 
of  a  quarry  and  had  thereon  certain  cars, 
iron  rails  on  a  tramway,  and  scales,  and 
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these  articles  were  placed  thereon  by  him 
for  use  in  mining,  removing,  and  market- 
ing limestone  from  his  lands  and  were 
necessary  for  that  purpose;  it  was  held, 
that  they  were  part  and  parcel  of  freehold, 
and  not  subject  to  execution  as  against  a 
judgment  creditor  who  had  a  lien  upon 
the  real  estate  prior  to  the  issue  of  the 
execution,  liitchie  v.  McAllister,  14  C. 
C.  267. 

7.  Where  a  cemetery  company  enclosed 
a  burial  lot  by  stone  curbing  and  erected 
a  stone  monument  surmounted  by  a 
statue ;  it  was  held,  that  the  curbing  and 
monument  were  fixed  to  the  realty  as  a 
part  thereof  and  passed  to  the  purchaser 
of  the  cemetery  at  a  sheriff's  sale  under 
a  mortgs^e.  Oakland  Cemetery  Co.  v. 
Bancroft,  161  P.  S.  197. 

8.  As  against  the  mortgagee  of  the 
realty,  an  oil  engine  used  for  pumping 
purposes  and  not  attached  to  the  freehold 
was  held  not  to  be  a  part  of  the  really, 
where  the  manifest  intention  of  the 
owner  to  make  it  such  did  not  appear. 
Lea  V.  Shakespeare,  10  Montg.  171. 

9.  Upon  the  subject  of  fixtures  as 
between  mortgagor  and  mortgagee,  see 
note  to  Schmitz  v.  Scheifele,  1  Atlan.  699. 

10.  Radiators  and  valves  connecting 
with  steam  heating  apparatus  are  not  fix- 
tures attached  to  the  realty ;  they  are 
analogous  to  gas  fixtures  and  are  sever- 
able from  the  real  estate.  National  Bank 
of  Catasauqua  v.  North,  160  P.  8.  303. 

11.  Ordinary  mirrors  in  a  parlor,  al- 
though nailed  to  the  wall,  movable  china 
closets  and  movable  screens  and  chande- 
liers, are  no  part  of  the  realty  and  are 
not  covered  by  a  mortgage,  although  the 
owner  has  agreed  with  the  mortgt^ee 
that  they  shall  be  covered  by  a  mortgi^e 
of  the  house.  Lea  v.  Shakespeare,  10 
Montg.  171. 

12.  Where  the  property  of  a  corpora- 
tion was  sold  under  a  mortgage,  and  the 
purchasers  organized  a  new  company  and 
took  possession  of  all  the  assets  of  the 
old  company,  and  agreed  to  pay  a  certain 
amount  for  the  personal  property  and  to 
account  for  the  book  debts  which  they 


could  collect ;  it  was  held,  that  the  new 
company  was  not  liable  for  the  book 
accounts  which  they  were  unable  to  col- 
lect, and  that  they  were  entitled  to  haye 
the  value  of  certain  fixtures  to  be  de- 
ducted from  the  appraisement  of  the  per- 
sonal property,  which  they  had  agreed  to 
pay.  Huston  v.  Clark,  162  P.  S.  435; 
a£ELnning  s.  o.  3  Dist.  Bep.  2. 

II.  Between  landlord  and  tenant 

13.  A  range  erected  by  a  tenant  for 
business  purposes,  and  not  affixed  to  the 
freehold  except  by  being  built  agiunsta 
wall,  may  be  removed  at  any  time  before 
the  end  of  the  term.  Toumsend  v.  Under- 
hiU,  6  C.  C.  644. 

14.  A  wood  floor  put  in  a  skating  riok 
by  the  tenants,  became  a  part  of  the  free- 
hold, under  a  clause  in  the  lease  that  all 
improvements  were  to  remain.  Harris  7. 
Ketty,  13  Atlan.  523. 

15.  Opera  chairs  placed  in  an  open 
house  and  fastened  to  the  floor  are  not 
fixtures  in  a  contest  between  a  purchaser 
of  the  premises,  under  a  mortgage,  and 
the  judgment  creditors  of  the  tenant 
Pratt  V.  Keith,  4  Del.  69. 

16.  Buildings  erected  upon  a  farm  bj 
the  tenant  with  the  expectation  that  he 
would  be  permitted  to  purchase  the  prop- 
erty, which  expectations  were  not  real- 
ized by  reason  of  the  death  of  the  land- 
lord, cannot  be  removed  by  the  tenant; 
and  it  made  no  difference  that  he  had 
insured  his  improvements  in  his  own 
name,  with  the  knowledge  and  approval 
of  his  landlord.  Carver  v.  Ocugh,  153 
P.  S.  226. 

17.  Where  a  tenant  was  authorized  to 
make  all  necessary  improvements,  and 
having  put  in  a  steam  heater,  the  tenant's 
personal  property  was  sold  by  the  shei^ 
iff  upon  a  note  given  for  the  heater,  and 
an  auditor  appointed  to  distribute  the 
funds  f oimd  that  the  heater  was  necessary 
and  authorized  by  the  landlord,  the  price 
of  the  heater  was  awarded  to  the  plain- 
tiff in  the  execution  and  not  to  the  land- 
lord.    WiOcinson  v.  KugUr,  153  P.  S.  23& 
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FORCIBLE  EITTRY. 

See  Criminal  Law,  XLVL 

FORECLOSURE. 

See  MoBTOAGE,  XIII. 

FOREIGN  ATTACHMEirr. 

See  Attachubnt,  L 

FOREIGN  CORPORATIONS. 

See  Gobpobation:  Pbacticb,  I. 

FOREIGN  EXECUTORS. 

See  EXE0XJTOB8  and  Adhinistbatobs. 

FOREIGN  JUDGMENTS. 

See  Judgment,  VI. 

FORFEITURE. 

See  Agency,  II. :  Executors  and  Ad- 

MINISTBATOBS,     XX.  :     HuSBAND     AND 

Wife,      X. :      Recognizance,      IV. : 
Waives,   III. 

1.  An  attorney  who  compels  his  client 
to  bring  an  action  for  moneys  due  him, 
forfeits  all  fees  which  may  have  been 
agreed  upon  for  his  services.  Large  v. 
Coyle,  12  Ailan.  343. 

2.  If  one  of  two  executors  has  forfeited 
his  commissions,  the  orphans'  court  may 
apportion  their  compensation  and  award 
the  other.    Smith's  Estate,  37  P.  L.  J.  33. 

3.  A  fire  policy  will  not  be  forfeited 
by  acts  in  violation  thereof,  where  it 
appears  that  the  acts  complained  of  would 
rather  diminish  than  increase  the  danger 
of  fire.  AUemania  Insurunce  Co.  v.  White, 
11  Atlan.  96. 

4.  The  court  cannot  relieve  an  insolvent 
from  the  forefeiture  of  his  bond,  caused 
by  his  failure  to  appear  and  present  his 
petitim  for  a  discharge.  Koehler's  Insol- 
vency, 6  Kulp  625. 


5.  Where  a  testator  left  to  each  of  his 
children  an  undivided  interest  for  life  to 
be  forfeited  on  withdrawal  from  the  family 
a  child  by  so  withdrawing  was  held  to  for- 
feit her  life  estate  only.  The  fee,  being 
tmdisposed  of,  passes  under  the  intestate 
laws.    BeU  v.  FuUon,  1  Atlan.  679. 

6.  Whether  the  delay  of  ten  days  of  a 
mutual  aid  society  in  refunding  an  assess- 
ment paid  to  an  agent,  amounted  to  a 
waiver  of  a  previous  forfeiture,  was 
properly  left  to  the  jury.  United  Breth- 
ren Mvt.  Aid,  Society  v.  Schwartz,  13 
Atlan.  769. 

7.  A  widow's  claim  of  her  exemption 
is  not  forfeited  by  her  marriage  subse- 
quent to  the  making  of  her  claim.  Dry- 
gaiski's  E^ate,  6  Kulp  60. 

a  Where  the  articles  of  association  of 
an  unincorporated  land  association  pro- 
vided for  the  publication  of  assessments 
in  the  newspapers  of  two  cities,  and  also 
provided  that  stock  might  be  forfeited 
upon  failure  to  pay  an  instalment  after 
the  expiration  of  thirty  days ;  it  was  held, 
that  a  failure  to  advertise  the  notice  in 
one  of  the  cities  rendered  a  subsequent 
forfeiture  invalid ;  in  order  to  sustain  a 
forfeiture  of  property,  every  condition 
precedent  must  be  strictly  and  literally 
complied  with.  Morris  y.  MetaUine  Land 
Co.,  164  P.  S.  326.  See  Moms  v.  MeUO- 
line  Land  Co.,  166  P.  S.  351. 

9.  No  charter  of  a  corporation  for 
public  purposes  can  be  forfeited  except 
by  the  commonwealth  in  a  direct  proceed- 
ing for  that  purpose.  Hinchman  v.  Phila- 
delphia &  West  Chester  Turnpike  Road, 
160  P.  S.  150;  affirming  s.  c.  5  Del.  414. 

XO.  The  charter  of  a  corporation  will 
not  be  forfeited  upon  qiio  warranto  on 
account  of  an  isolated  case  of  misuser  of 
its  franchise,  which  produced  no  injurious 
consequences  to  any  one  and  was  not  per- 
sisted in ;  surveying  several  lines  of  rail- 
road by  a  coal  and  railroad  company, 
without  having  any  lands  with  which  to 
connect  them,  was  held  not  to  be  such  a 
misuser  as  to  warrant  a  forfeiture  of  the 
charter.  Comm'th  v.  2feio  York,  L.  E.  & 
W.  Coal  &  B.  B.  Co.,  10  C.  C.  129. 
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IX.  One  railroad  company  has  no  power 
to  raise  a  question  as  to  the  abandonment 
or  forfeiture  of  another  railroad  company's 
location ;  such  a  question  is  for  the  com- 
monwealth alone.  Pitttiburgh,  Virginia  & 
Charleston  Ry.  Co.  v.  Pittsburgh,  Cannons- 
burgh  &  State  Line  Ry.  Co.,  159  P.  S.  331. 

12.  Where  an  electric  railway  company 
was  authorized  to  construct  its  railroad 
in  a  borough,  with  a  proviso  that  upon 
failure  to  complete  its  railroad  within 
eighteen  months  such  authority  should  be 
revoked  and  annulled,  and  the  company 
failed  to  complete  the  road  within  the 
limitation ;  it  was  held,  that  the  borough 
had  a  right  to  attach  such  a  condition  to 
its  consent,  that  such  a  condition  would 
be  strictly  construed,  that  the  company's 
failure  to  complete  in  time  did  not  ipso 
facto  forfeit  their  rights,  but  that  some 
affirmative  action  was  necessary  to  be 
taken  by  the  borough ;  that  the  forfeiture 
could  only  be  declared  by  the  borough 
council,  but  if  so  legally  declared,  the 
burgess  had  authority  to  institute  legal 
proceedings  to  enforce  it  Burke  v.  Car- 
bondale  Traction  Co.,  15  C.  0.  169. 

13.  Where  one  water  company  seeks  to 
condemn  the  property  of  another  company 
on  the  ground  that  the  charter  of  the 
other  corporation  is  forfeited  by  nonuser, 
the  proceedings  must  be  conducted  under 
the  act  16  June  1883,  sec.  6  (Brightly's 
Purdon  411),  by  the  attorney-general; 
such  a  question  cannot  be  raised  upon  a 
petition  for  leave  to  file  a  bond,  but  the 
court  will  hold  under  advisement  the 
application  to  file  a  bond,  imtil  the  pro- 
ceedings at  the  instance  of  the  attorney- 
general  are  finally  disposed  of.  Lebanon 
Water  Co.,  9  C.  C.  589. 

14.  Where  the  plaintiff  held  a  contract 
for  the  purchase  of  land  and  sold  it  to  the 
defendant  by  an  executory  agreement  for 
a  specified  price,  and  the  defendant  re- 
fused to  take  and  pay  for  it,  and  it  became 
forfeited  by  the  non-payment  to  plaintiff's 
vendor,  of  money  falling  due  after  such 
refusal;  it  was  held,  that  such  non-pay- 
ment being  the  default  of  the  defendant, 
the  plaintiff  could  recover  from  the  de- 


fendant the  price  the  defendant  agreed 
to  pay  the  plaintiff  for  the  contract; 
and  this,  notwithstanding  the  forfeiture. 
ifcClintock  v.  SotUh  Penn  Oil  Co.,  146 
P.  S.  144.  See  Enterprise  Land  Co.  v. 
Betz,  16  C.  C.  193. 

15.  Where  three  persons  entered  into 
a  joint  agreement  to  purchase  a  quarry, 
and  one  of  them  was  to  advance  the  money 
and  the  other  two  were  to  repay  him  by 
monthly  instalments,  and  it  was  further 
agreed  that  on  the  neglect  or  refusal  to 
pay  for  three  months  the  said  monthly 
instalments,  the  agreement  should  become 
void  and  all  the  amounts  paid  should  be 
forfeited;  it  -waa  held,  that  time  was  of 
the  essence  of  the  contract,  and  that  a 
failure  to  pay  any  one  of  the  monthly 
instalments  worked  a  forfeiture  not  only 
of  the  agreement,  but  of  the  previous 
payments.  Axford  v.  Thomas,  160  P.  8. 
8 ;  affirming  s.  c.  9  Montg.  117. 

16.  Where  a  successful  bidder  on  public 
work  deposited  a  check  with  the  city  for 
two  thousand  dollars,  to  be  returned  to 
him  if  not  declared  forfeited  by  the  de- 
partment of  sewers;  it  was  hdd,  in  an 
action  to  recover  it  back,  where  the  case 
stated  failed  to  state  that  the  check  had 
been  declared  forfeited,  the  plaintiff  was 
entitled  to  recover.  MutcMer  v.  Eatton, 
148  P.  S.  441 ;  reversing  s.  c.  9  C.  C.  613. 

17.  Where  money  is  deposited  by  one 
of  two  contracting  parties  as  a  guaranty 
of  good  faith,  it  is  forfeited  by  a  failure 
of  the  party  making  the  deposit  to  fulfil 
his  part  of  the  contract ;  and  this,  though 
there  is  no  clause  of  forfeiture  in  the 
contract.  Where  such  a  forfeiture  inures 
to  a  city  the  councils  may  not  refund  the 
money  forfeited  in  the  absence  of  miti- 
gating circumstances.  Easton  v.  Mutchler, 
2  Northam.  377. 

la  A  scire  facias  to  collect  a  mortgage 
on  failure  of  payment  of  interest,  is  not 
a  process  to  enforce  a  forfeiture.  The 
mortgagee  may  refuse  to  accept  the  in- 
terest after  a  default  Holland  v.  Samp- 
son, 5  Cent.  533. 

19.  Where  a  mortgage  provides  that 
upon  default  in  payment  of  interest,  the 
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whole  debt  secured  by  the  mortgage  shall 
become  immediately  payable,  a  court  of 
equity  will  not  avoid  the  forfeiture 
where  the  defendant  offers  no  excuse 
except  his  own  neglect.  Wanmck  Iron 
Co.  v.  Morton,  148  P.  S.  72;  affirming 
8.  c.  7  Montg.  87. 

20.  Where-  default  is  made  in  the  pay- 
ment of  interest  on  a  mortg^e,  a  writ  of 
fieri  facias  on  the  bond  will  not  be  set 
aside  upon  the  allegation  that  the  debtor 
was  prevented  from  making  the  payment 
of  the  interest  in  time  by  the  action  of  the 
plaintiff's  clerk  in  promising  to  inform 
the  debtor  of  the  amount  of  interest  due. 
Buach  V.  Oromith,  159  P.  S.  623. 

21.  Where  a ,  mortgage  contains  a 
clause  making  principal  and  interest 
immediately  demandable  on  default  of 
payment  of  interest,  no  previous  notice 
of  forfeiture  is  required  before  issuing 
the  scire  facias,  and  mere  delay  of  suit  or 
neglect  to  vigorously  exact  his  money  on 
the  day  it  was  due  is  no  evidence  of 
waiver  on  the  part  of  the  mortgagee ;  and 
the  fact  that  the  debtor  could  not  find 
the  creditor  is  no  ground  for  relief  in 
the  absence  of  an  averment  that  the 
creditor  had  left  the  coimtry  when  the 
interest  became  due  or  concealed  himself 
to  avoid  payment  Atkinson  v.  Walton, 
162  P.  S.  219. 

22.  A  right  of  re-entry  for  breach  of -a 
condition  in  a  deed  may  be  enforced  if 
claimed  at  once  or  within  a  reasonable 
time,  but  where  the  condition  is  a  condi- 
tion subsequent  and  the  breach  was 
acquiesced  in  by  the  grantor  and  valu- 
able improvements  were  made;  it  was 
hdd,  that  a  forfeiture  would  not  be  per- 
mitted after  a  long  delay.  Lehigh  Coal 
&  Navigation  Co.  v.  Early,  162  P.  S. 
338. 

23.  The  legal  effect  of  a  forfeiture 
clause  in  a  contract  cannot  be  varied  by 
an  alleged  oral  understanding  between 
the  lessee  and  one  only  of  the  several 
lessors.  Springer  v.  Citizens'  Natural 
Gas  Co.,  145  P.  S.  430. 

24.  Where  a  lease  contains  a  provision 
that  the  lessee  shall  pay  gas  bills  and 


water  rent  and  also  contains  a  clause  of 
forfeiture  in  case  the  lessee  shall  not 
keep  and  perform  all  the  terms,  provi- 
sions and  stipulations  of  the  lease,  a 
failure  to  pay  such  bills  constitutes  a  for- 
feiture and  justifies  the  assignee  of  the 
lessor  in  entering  judgment  of  ejectment 
against  the  lessee  under  the  terms  of  the 
lease.  Hand  v.  SuravUz,  148  P.  S.  202; 
reversing  s.  o.  10  C.  C.  302. 

25.  A  lease  may  be  avoided  by  the 
lessor  at  his  option  where  he  was  induced 
to  make  the  lease  by  the  false  represen- 
tations of  the  lessee.  Harvey  v.  Chmzberg, 
148  P.  S.  294. 

26.  Where  a  lessor  is  in  possession  and 
he  gives  notice  to  the  lessee  that  the  lease 
is  forfeited,  it  is  substantially  a  declara- 
tion that  he  will  refuse  to  give  the  lessee 
possession,  and  if  the  lessee  assents  to 
this  action  and  accepts  a  new  lease,  he 
thereby  rescinds  the  former  lease  and 
terminates  all  his  rights  thereunder. 
Carnegie  Natural  Gas  Co.  v.  Philadelphia 
Company,  158  P.  S.  317. 

27.  Where  a  lease  provides  for  forfeit- 
ure in  certain  cases,  an  assignee  of  the 
lease  is  boimd  on  his  peril  to  ascertain 
whether  or  not  the  lease  has  been  for- 
feited. Carnegie  Natural  Gas  Co.  v. 
Philadelphia  Company,  158  P.  S.  317. 

2a  Where  a  landlord,  after  knowledge 
of  the  facts  upon  which  a  forfeiture  of 
the  lease  is  claimed,  accepts  rent ;  query, 
whether  such  acceptance  is  not  a  waiver 
of  his  right  to  insist  upon  the  forfeiture. 
Hughes  v.  Moody,  10  C.  C.  305. 

29.  Upon  a  lease  of  personal  property 
with  an  agreement  for  a  bill  of  sale  on 
payment  of  a  sum  named  and  with  a 
provision  for  retaking  on  default  in  pay- 
ment of  any  instalment,  where  the  prop- 
erty is  retaken  for  such  default,  the 
contract  is  at  an  end  and  a  mortgage 
which  has  been  given  as  part  of  the  price, 
being  part  of  the  contract,  falls  with  it ; 
in  such  a  case  there  can  be  no  recovery 
on  the  mortgage  although  the  amount 
named  in  the  lease  is  independent  of  the 
amoimt  named  in  the  mortgage,  and  al- 
though suit  is  brought  by  an  assignee 
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for  value  mthout  notice  before  default. 
Scott  V.  Hough,  151  P.  S.  630. 

30.  T^a  forfeiture  of  an  oil  lease  for 
failure  <'>f  the  lessee  to  put  down  a  sev- 
enth well  in  a  stipulated  time,  is  waived 
by  acquiescence  in  the  failure  to  put 
down  in  time  the  two  preceding  wells. 
Duffleld  V.  Hue,  129  P.  S.  94. 

31.  A  provision  in  an  oil  lease  that  a 
failure  by  a  lessee  to  perform  his  cove- 
nant shall  work  a  forfeiture  is  for  the 
benefit  of  the  lessor,  and  if  he  bring  a 
suit  upon  the  lease,  the  lessee  cannot  de- 
fend on  the  ground  of  forfeiture.  WtUa 
V.  Manufacturers?  Natural  Oas  Co.,  130 
P.  S.  222.  See  We^moreland  Natural 
Gas  Co.  V.  DeWm,  Ibid.  235 ;  Sanders  v. 
Sharp,  153  P.  S.  556. 

32.  If  an  oil  and  gas  lease  provide  for 
a  forfeiture  if  any  of  the  payments  are 
not  made,  and  a  part  payment  be  accepted 
before  it  is  due,  no  forfeiture  is  incurred 
by  a  failure  to  pay  the  remainder  at  the 
time  specified.  Westmoreland  Natural 
Oas  Co.  V.  DeWitt,  130  P.  S.  235. 

33.  A  clause  of  forfeiture,  inconsist- 
ent with  the  terms  of  the  instrument,  will 
not  be  inserted  in  an  oil  lease,  upon  the 
evidence  of  the  lessor  and  his  family 
(contradicted  by  the  lessee)  of  an  alleged 
cotemporaneous  agreement  to  that  effect. 
Thompson  v.  Christie,  138  P.  S.  230 ;  s.  c. 
27  W.  N.  C.  87  i  38  P.  L.  J.  136. 

34.  A  clause  of  forfeiture  in  an  oil  or 
natural  gas  lease  being  intended  for  the 
benefit  of  the  lessor,  and  he  not  choosing 
to  avail  himself  of  it,  the  lessee  cannot 
set  it  up  in  an  action  by  the  lessor  in 
affirmance  of  the  lease.  Bay  v.  Natural 
Gas  Co.,  138  P.  S.676;  Springer  v.  Citi- 
zen^ Natural  Gas  Co.,  145  P.  S.  430; 
Ogden  v.  Hatry,  145  P.  S.  640 ;  Jones  v. 
West  P.  N.  O.  Co.,  146  P.  S.  204;  PhUlips 
V.  Vandergrift,  146  P.  S.  357.  See  Ram- 
sey V.  White,  38  P.  L.  J.  425. 

35.  Where  an  oil  lease  provided  that 
the  lessee  should  complete  the  first  well 
within  six  months,  or  thereafter  within 
sixty  days  remove  all  machinery  and 
buildings,  and  that  the  lease  should  be 
declared  null    and  void   unless  further 


prosecuted  after  the  first  well  drilled; 
it  was  held,  that  where  the  first  well  was 
completed  within  six  months  and  oil 
obtained,  but  nothing  was  done  for  four 
years  towards  drilling  any  other  well,  the 
lease  had  become  void.  HeirUz  v.  Shortt, 
149  P.  S.  286. 

36.  Where  an  oil  lease  provided  that  a 
test  well  should  be  drilled  within  six 
months  from  the  date  of  the  lease ;  it  was 
Aeft2,  that  to  prevent  forfeiture,  it  was 
necessary  that  such  well  should  be  drilled 
upon  the  land  demised,  and  that  a  well 
drilled  upon  adjoining  land  was  not  snf- 
ficient.  Carnegie  Natural  Oaa  Co.  v. 
Philadelphia  Company,  168  P.  S.  317. 

37.  Where  an  oil  lease  contains  a 
covenant  to  commence  operations  orfoi^ 
feit  the  lease  within  sixty  days  uid  to 
complete  a  well  in  five  months,  the  lessor 
may  forfeit  the  lease  after  the  expiration 
of  five  months  if  a  well  has  not  been 
completed  within  that  time.  Where  the 
lessee  testified  that  the  lessor  acquiesced 
in  the  delay  and  acknowledged  the  lease 
on  the  assurance  that  there  would  be 
a  well  put  down;  it  wad  field,  that  this 
did  not  amount  to  a  waiver  of  the  right 
to  have  a  well  completed  within  five 
months.  Cleminger  v.  Baden  Oas  Co.,  169 
P.  S.  16. 

3a  Where  a  brother  of  full  a^,  acting 
for  himself,  and  as  next  friend  of  his 
minor  sister,  asserts  a  forfeiture  of  an  oil 
lease  of  land  owned  by  them  in  common, 
he  cannot  afterwards  recover  for  himself 
his  share  of  the  monthly  damages  stipu- 
lated in  the  lease  and  aocruii^  between 
the  date  of  the  assertion  of  forfeiture  and 
the  institution  of  the  suit ;  it  seems,  that 
if  the  action  of  the  brother  was  judicious 
and  for  the  best  interests  of  the  minors, 
the  forfeiture  would  be  sustained  against 
them.  WUson  v.  Goldstein,  162  P.  S.  624 ; 
reversing  s.  c.  12  C.  C.  337.  See  Heinowr 
V.  Jones,  169  P.  S.  228. 

39.  Where  the  lessee  was  to  hold  the 
premises  during  the  term  of  two  yean 
and  as  much  longer  as  oil  and  gas  were 
foimd  in  paying  quantities  or  the  rental 
paid  thereon,  and  the  lessee  covenanted  to 


3650 


Digitized  by 


Google 


7301 


FORFEITTJBE. 


7302 


eonunence  a  well  ▼ithin  thirty  days  and 
to  complete  it  within  ninety  days,  or 
ia  default  thereof,  to  pay  to  the  lessor 
for  farther  delay  an  annual  rental  of 
sixty  dollars  until  such  well  should  be 
ocmipleted;  it  was  hdd,  that  the  failure 
of  the  lessee  to  complete  the  well  within 
the  term  of  two  years  enabled  the  lessor 
to  terminate  the  lease  on  its  expiration, 
and  that  the  lessee  could  not  indefinitely 
coBtinue  the  lease  by  the  payment  of 
sixty  dollars  per  annum  after  the  expira- 
tion of  the  two  years.  Western  PennsyU 
vania  Gas  Co.  v.  George,  161  P.  S.  47. 

40.  Where  a  lessee  in  an  oil  lease 
agreed  to  complete  a  well  within  six 
months  or  pay  a  certain  sum  per  annum 
for  delay  within  three  months  after  the 
time  for  completing  the  well,  and  six 
days  after  the  expiration  of  the  nine 
months  the  lessor  leased  the  premises 
to  another  person  for  a  long  term  of 
years ;  it  was  held,  that  this  was  an  elec- 
tion to  enforce  a  forfeiture  and  that 
thereafter  the  lease  was  a  nullity.  Wolf 
T.  Quffey,  161  P.  S.  276. 

tt.  Where  a  certain  sum  was  to  be 
paid  by  the  owners  of  an  oil  lease  before 
the  drilling  of  each  well;  it  was  held, 
that  the  fact  that  the  plaintiff  failed 
to  demand  the  money  for  each  well  when 
began  did  not  work  a  forfeiture  of  its 
rights;  the  time  of  payment  being  for 
the  benefit  of  the  plaintiff,  might  be 
waived.  Pittsburgh  Consolidated  Coal  Co. 
J.  Greenlee,  164  P.  S.  549. 

42.  Where  an  oil  lease  provided  for 
rent  payable  for  delay  in  putting  down 
a  well,  which  rent  was  due  at  the  close 
of  each  year,  and  the  lessee  paid  the  rent 
for  several  years  without  drilling  a  well, 
but  he  then  began  operations  and  suc- 
ceeded ia  obtaining  oil,  and  the  lessor 
lived  on  the  land,  and  when  the  rent 
fell  due,  the  lessee,  by  an  oversight  failed 
to  pay  it ;  it  was  held,  that  equity  would 
relieve  against  the  forfeiture,  and  that 
nnder  the  circumstances  of  the  case, 
the  lessor  was  bound  to  give  notice 
before  declaring  a  forfeiture.  Lynch  v. 
VersaiUes  Fuel  Gas  Co.,  165  P.  S.  618. 


43.  The  forfeiture  of  an  oil  lease 
cannot  be  prevented  by  allegations  that 
the  lessee,  owing  to  the  extreme  cold 
weather,  could  not  obtain  workmen  to 
complete  the  well  in  time.  Crycm  y. 
Ridelsperger,  7  C.  C.  473. 

44.  The  lease  of  a  slate  quarry  pro- 
viding a  forfeiture  for  "not  working" 
the  quarry  for  three  consecutive  months ; 
held,  that  a  forfeiture  would  not  be 
incurred  by  failing  to  remove  slate  during 
a  period  when  it  was  necessarily  inter- 
rupted by  the  removal  of  water,  snow  and 
ice  in  the  quarry,  to  make  it  possible  to 
reach  and  remove  the  slate.  Miller  v. 
Chester  Slate  Co.,  129  P.  S.  81. 

45.  The  lease  of  an  ochre  mine  pro- 
viding that  if  the  royalties  be  not  paid 
for  the  term  of  three  months  then  the 
lease  to  be  null  and  void,  a  bill  in  equity 
will  not  lie  against  the  lessees  in  posses- 
sion to  enforce  a  forfeiture,  the  lessors 
having  an  adequate  remedy  at  law  in 
assumpsit  for  the  arrears.  Soch  v.  Bass, 
133  P.  S.  328. 

46.  Where  the  assignee  of  a  mining 
lease  has  allowed  it  to  become  forfeited 
and  disabled  himself  from  performing 
his  covenants  contained  in  a  bond  given 
to  his  assignor,  the  assignor  may  either 
sue  from  time  to  time  for  royalties  due 
or  other  damages,  or  he  may  treat  the 
contract  as  rescinded  and  claim  damages 
in  one  action  for  the  entire  breach. 
Keck  V.  Bieber,  148  P.  S.  646. 

47.  After  a  lapse  of  twelve  years, 
equity  will  not  decree  the  forfeiture  of 
a  coal  lease  for  non-payment  of  royalty. 
Drake  v.  Lacoe,  157  P.  S.  17 ;  reversing 
s.  c.  2  Lack.  Jur.  382. 

48.  A  court  of  equity  will  not  by 
injunction  restrain  a  lessor  from  forfeit- 
ing a  mining  lease.  It  cannot  be  for- 
feited without  cause,  and  for  good  cause 
the  defendant  has  the  right  to  insist 
upon  it  being  at  an  end.  Grassy  Jdand 
Coal  Co.  V.  Hillside  Coal  &  Iron  Co., 
1  Lack.  Jur.  297. 

49.  Where  the  landlord,  claiming  a 
forfeiture  of  a  coal  lease,  obtained  pos- 
session by  artifice  and  a  show  of  force, 
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equity  will  at  the  suit  of  the  tenant 
enjoin  him  from  continuing  such  pos- 
session. Friabie  Coal  Co.  v.  Brennan,  1 
Lack.  Jur.  417. 


FORGERY. 

See  Evidence,  XVII.,  XXIX.:    Cbim- 
iNAL  Law,  L. 


FORMER  ACTION. 

See    Abatement  :    Costs,    VIII. :    Evi- 
dence, XXX.:  Judgment,  VIII. 


FORMER  RECOVERY. 

See  Judgment,  VIII. 

FORTUNE  TELLmG. 

1.  An  indictment  for  fortune  telling 
need  not  set  forth  whose  fortune  the  de- 
fendant is  charged  with  telling.  Comtn'th 
Y.James,  Public  Ledger,  30  January  1891. 

FRAUD. 

See  Assignment  fob  Gbeditobs:  At- 
tachment: Contbact,  v.:  Cbiminai 
Law,  XLV.  :  Equity,  V.,  XIII. :  Evi- 
dence, XXXII. :  Execution,  XIII. : 
Fbauds  —  Statute  of  :  Fbaudu- 
LENT  Conveyances  :  Fbaudulent 
Judgments  :  Husband  and  Wife, 
v.,  XI.:  JuBT,  VII.:  Limitation, 
II. :  Pbomissobt  Notes,  VII. :  Sale, 
V. 

I.  What  is  fraud. 
II.  Proof  of  fraud. 
III.  Pleading. 
IV.  Relief  against  fraud. 
V.  Undue  influence. 
VI.  Retention  of  possession. 

I.  What  is  fraud. 

1.  It  is  a  fraud  for  one  partner  to  use 
the  name  of  his  firm  for  his  individual 


transactions.     Real  Estate  InvestmetU  Co. 
V.  Bussd,  148  P.  S.  496. 

2.  A  person  who  signs  a  release  of 
liens,  falsely  representing  that  he  has 
authority  to  do  so  from  the  owner  of  the 
lien,  is  liable  in  damages  to  a  person  pur- 
chasing the  property  on  the  faith  of  Hie 
release.    Lane  v.  Corr,  156  P.  S.  250. 

3.  One  who  is  about  to  purchase  an 
oil  lease,  is  not  bound  to  disclose  to  his 
vendor  facts  in  regard  to  the  production 
of  oil  upon  a  neighboring  leasehold,  which 
he  owns,  and  the  failure  to  disclose  such 
facts  is  not  fraud.  NeiU  v.  Shamburg, 
168  P.  S.  263. 

4.  For  a  short  treatise  on  fraudulent 
representations,  see  note  to  Taxflor  t. 
Saurman,  1  Atlan.  44. 

II.  Proof  of  fraud. 

5.  An  allegation  of  fraud  ofFers  a  wide 
door  to  the  admission  of  evidence.  De- 
Wolf  V.  McNab,  1  Atlan.  440;  PfeU  v. 
McCaUin,  Ibid.  654. 

6.  Evidence  tending  to  show  fraud 
should  always,  in  the  event  of  a  conflict, 
be  submitted  to  the  jury.  Landit  v.  Neff, 
9  Atlan.  926. 

7.  Upon  an  issue  framed  to  test 
whether  a  note  was  given  to  defraud 
creditors,  the  proof  of  a  "combination'' 
between  the  parties  establishes  fraud. 
Nu^mum  v.  Louchiem,  1  Atlan.  391; 
Nuabaum'a  Appeal,  Ibid.  392. 

.8.  It  is  error  for  the  court  in  discoss- 
ing  a  question  of  fraud  to  the  jury  to 
treat  the  items  of  evidence  one  by  one, 
without  at  any  time  directing  them  to 
their  united  force.  Montgomery  WA  Co. 
v.X>fen€tt,133P.S.  585;  s.c.25W.N.C. 
549 ;  reversing  s.  c.  5  Mont^.  9. 

9.  In  an  action  for  breach  of  promise 
of  marriage,  what  is  sufficient  evidence 
of  fraud  in  the  procurement  of  a  release 
to  justify  its  submission  to  the  jury. 
Ettinger  v.  Jmea,  139  P.  S.  218 ;  s.  c  27 
W.  K  C.  172.  See  Ifewkirk  v.  Seott,  4 
Del.  449. 

10.  Fraud  must  be  established  either 
by  direct  proof,  or  by  facts,  sufiScient  to 
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warrant  a  presumption  of  its  existence, 
clearly  proved.  Jone»  v.  Lewis,  148  P.  S. 
234. 

U.  Upon  the  trial  of  questions  of 
fraud,  every  circumstance  in  the  con- 
dition and  relation  of  the  party  and  every 
act  and  declaration  of  the  person  charged 
with  the  fraud  may  be  given  in  evidence, 
if,  in  the  opinion  of  the  judicial  mind,  it 
bear  such  a  relation  to  the  transaction  as 
is  calculated  to  persuade  the  jury  that 
the  allegation  of  fraud  is  or  is  not  well 
founded.  Glessner  v.  Patterson,  164  P.  S. 
224. 

12.  Where  a  will  which  a  testator  ad- 
mittedly executed  cannot  be  found  at  the 
time  of  his  death,  there  is  a  presumption 
of  revocation,  but  where  fraud  is  charged, 
the  latitude  of  proof  is  necessarily  wide, 
and  evidence  is  admissible,  not  only  of 
the  testator's  character,  condition,  acts 
and  declarations,  but  also  of  the  conduct 
and  interests  of  those  who  were  around 
Mm  from  and  after  the  date  of  the  will. 
Gardner's  Estate,  164  P.  S.  420. 

13.  To  justify  a  chancellor  in  setting 
aside  or  modifying  a  written  instrument 
on  the  ground  of  fraud,  the  evidence  must 
be  dear  and  satisfactory,  but  if  the  judge 
sitting  as  a  chancellor  be  not  fully  satisfied 
with  the  evidence,  he  may  leave  the  ques- 
tion of  fraud  to  the  jury.  Newkirk  v. 
5cott,  4  Del.  449, 

14.  Where  the  testimony  tended  to 
show  that  the  defendants  after  obtaining 
negotiable  oil  certificates  issued  by  the 
United  Pipe  Lines  from  the  plaintiff  by 
means  of  a  promise  to  give  him  in  ex- 
change other  certificates  issued  by  the 
Pennsylvania  Transportation  Company, 
to  be  endorsed  by  responsible  parties, 
offered  him  certificates  endorsed  by  an 
irresponsible  party  "  without  recourse  " 
which  he  refused  to  accept ;  it  was  hdd, 
that  the  facts  exhibited  such  evidence  of 
fraud  as  to  make  out  a  prima  facie  case 
for  the  plaintiff  in  an  action  of  trover  for 
the  certificates.  Purdue  v.  Taylor,  146 
P.  S.  163. 


m.  Pleading. 

15.  It  is  not  indispensable  that  a  state- 
ment alleging  fraud  should  aver  fraud  in 
express  terms,  it  is  sufBcient  if  the  facts 
would  support  an  inference  of  fraud  by 
the  jury,  as  where  it  shows  a  clear  breach 
of  agreement,  which  may,  without  strain- 
ing, bear  the  construction  of  a  fraudulent 
trick.  Bradly  v.  Potts,  155  P.  S.  418. 
See  Bradly  v.  Potts,  33  W.  N.  C.  670. 

16.  If  fraud  be  alleged  in  an  affidavit 
of  defence,  the  facts  constituting  the 
fraud  must  be  fully  set  forth.  Oaris  v. 
Hopkins,  1  Northern.  368.  A  general  al- 
legation of  fraud  is  also  a  nullity  in  an 
affidavit  of  claim.  Oaris  v.  Fish,  133  P. 
S.  566 ;  affirming  s.  o.  7  Lane.  5. 

IV.  Relief  against  fraud. 

17.  Though  a  member  of  a  mutual 
insurance  company  has  been  induced  to 
become  such  by  the  fraudulent  represen- 
tations of  the  officers,  he  cannot  set  up 
such  fraud  as  a  defence  to  an  action  by 
the  receiver  of  the  company  for  assess- 
ments, where  other  persons  have  subse- 
quently joined  the  company  as  innocent 
third  parties.  Dettra  v.  Kestner,  147  P. 
S.  566. 

y.  Undue  influence. 

18.  Undue  influence  in  the  procure- 
ment of  a  deed  is  not  established  by  evi- 
dence of  moderate  solicitation  though 
accompanied  with  tears.  Doran  v.  Mo- 
Cordogue,  150  P.  S.  98. 

09.  Where  a  fiduciary  relation  is  es- 
tablished between  the  maker  and  payee 
of  a  note  and  an  advantage  is  obtained 
at  the  expense  of  the  maker,  the  law  pre- 
sumes that  the  benefit  was  the  fruit  of 
the  continuing  confidence ;  upon  an  alle- 
gation of  actual  undue  influence  the  bur- 
den of  proof  rests  upon  him  who  would 
avoid  the  instrument,  but  where  a  confi- 
dential relation  exists  the  burden  shifts 
upon  him  who  would  retain  the  benefit. 
Browning  v.  Patterson,  11  Montg.  78. 
See  Clark  v.  Clark,  42  P.  L.  J.  384. 
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20.  The  parol  declarations  of  a  person 
having  the  legal  title  to  land,  that  it 
actually  belongs  to  another,  followed  by 
a  conveyance  for  the  benefit  of  such  other 
person,  are  competent  evidence  to  rebut 
a  presumption  of  fraud  or  undue  influence 
which,  in  view  of  the  relations  of  the 
parties  and  the  age  and  infirmity  of  the 
grantor,  might  otherwise  arise  from 
the  absence  of  a  money  consideration. 
Kyte  V.  Kyte,  8  Kulp  1. 

21.  The  term  "confidential  relation  "in- 
cludes all  persons  who  are  associated  by 
any  relation  of  trust  and  confidence,  and 
embraces  partners  and  co-partners,  princi- 
pal and  agent,  master  and  servant,  and 
physician  and  patient  as  well  as  trustees 
and  ceM,ui  que  trusts,  guardian  and  ward, 
attorney  and  client,  parent  and  child  and 
husband  and  wife.  Where  a  man  eighty- 
three  years  of  age  went  to  reside  with 
his  nephew  and  gave  him  a  letter  of 
attorney  authorizing  him  to  manage  his 
estate,  which  amounted  to  about  nine 
thousand  dollars,  and  subsequently  the 
nephew  presented  to  his  uncle  a  note  for 
seven  thousand  dollars  which  the  uncle 
signed,  the  nephew  stating  that  it  was 
given  for  past  services  and  for  care  during 
the  remainder  of  his  life;  it  was  field, 
that  the  note  must  be  held  void  in  the 
absence  of  affirmative  proof  that  the 
maker  was  informed  of  the  effect,  which 
would  result  from  his  signing  the  note, 
of  the  proportion  of  his  estate  which 
would  be  required  to  pay  it,  and  of  the 
fact  that,  if  paid,  but  little  of  his  estate 
would  remain  for  payment  of  legacies 
provided  for  in  his  will.  Darlington's 
Estate,  147  P.  S.  624.  See  Crotliers  v. 
Crothers,  149  P.  S.  201. 

22.  The  mere  relation  of  master  and 
servant  or  boarder  and  landlord  raises  no 
implication  of  confidential  relation,  which 
the  courts  can  consider  in  proceedings  to 
set  aside  a  conveyance.  DoranY.  McCon- 
logue,  150  P.  S.  98. 

23.  Where  a  tenant  in  common  mort- 
gaged his  interest  to  his  co-tenant  to 
indemnify  him  against  a  contingent  loss, 
by  having  to  pay  a  guaranty  to  third  per- 


sons, and  after  the  ezecuticm  of  the  mort- 
gage, the  mortgagor  sold  and  conveyed 
the  mortgaged  premises  to  the  mort- 
gagee; it  was  hdd,  that  there  was  no 
such  confidential  relations  between  the 
parties  as  required  the  mortgs^ee  to  dis- 
close to  the  mortgagor  the  facts  conceni- 
ing  the  production  of  oil  on  a  neighbor- 
ing leasehold  owned  by  the  mortgagee. 
NeiU  V.  Shamimrg,  158  P.  S.  263. 

24.  In  an  action  of  ejectment,  where  it 
appeared  that  the  deed  under  which  de- 
fendant claimed  was  executed  by  the 
grantor  to  his  step-son  for  a  nominal  con- 
sideration, and  was  prepared  by  the  lat- 
ter's  attorney  and  acknowledged  in  the 
presence  of  the  grantee  before  a  notaty  to 
whom  the  grantor  was  unknown ;  it  was 
held,  that  the  burden  was  upon  the  de- 
fendant to  establish  that  ^e  grantor 
understood  the  nature  of  the  act  and 
executed  the  deed  of  his  own  free  wilL 
MUler  V.  Bivers,  138  P.  S.  270. 

29.  In  ejectment  by  a  brother  claim- 
ing by  descent  from  his  deceased  father 
against  his  sister,  claiming  under  a  deed 
from  the  father,  evidence  is  admissible  on 
the  part  of  the  plaintiff  to  show  that  when 
the  deed  was  made  the  grantor  was 
mentally  incapacitated  therefor,  iitit; 
V.  Humphreys,  138  P.  S.  310. 

26.  In  an  action  on  a  bond  given  by 
the  defendant  to  her  father  since  deceased, 
where  it  was  alleged  that  in  release  of 
payment  he  had  voluntarily  destroyed  the 
bonds  in  his  lifetime,  and  a  close  confi- 
dential relation  between  them  was  not 
denied,  and  there  was  strong  evidence  of 
extreme  weakness  bodily  and  mentally; 
it  was  held,  that  the  burden  was  on  the 
defendant  to  show  that  the  transaction 
was  righteous  and  conscientious,  and  that 
the  obligee  had  acted  intelligently,  delib- 
erately and  freely ;  and  this,  though  the 
disorder  was  merely  temporary  and  not 
operative  at  the  particular  time;  and  it 
was  competent  for  the  plaintiff's  executon 
to  prove  declarations  of  the  obligee  before 
his  capacity  was  questioned,  to  the  effect 
that  he  intended  the  bonds  should  be  paid. 
Smith  V.  Loafman,  145  P.  S.  628. 
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27.  Where  a  son  resides  with  his  father 
at  the  time  of  the  conveyance  of  real 
estate  to  him  by  his  father,  the  presence 
of  any  fact  or  circumstance  which  casts 
the  slightest  suspicion  upon  the  transac- 
tion will  require  the  son  to  prove  that 
there  was  no  taint  of  fraud  or  undue 
influence  in  it,  but  the  mere  fact  that  the 
son  held  a  general  power  of  attorney 
executed  very  shortly  before  the  convey- 
ance and  especially  authorizing  a  lease  of 
the  farm,  is  not  of  itself  sufi&cient  to  put 
the  burden  upon  the  son  showing  the 
integrity  of  the  transaction.  Crothers  v. 
Crothera,  149  P.  S.  201. 

96.  Undue  influence  in  obtaining  a 
receipt  was  held  not  to  be  established  by 
«vidence  that  the  person  who  received  it 
was  the  son-in-law  of  the  other  party, 
that  she  lived  with  him,  that  she  derived 
income  from  the  farm  on  which  they 
lived,  that  she  was  illiterate,  that  she  was 
unable  to  read  or  write,  and  that  the  son- 
in-law  and  daughter  had  great  influence 
with  her.    Rockey't  EataU,  165  P.  S.  453. 

See  Obphans'  Coubt  :  Wills. 

VI.  Retention  of  possession. 

29.  On  the  sale  of  personal  property, 
if  there  be  no  delivery,  the  vendee  takes 
no  title  as  against  subsequent  purchasers 
and  creditors  of  the  vendor.  Sufficiency 
of  the  delivery  of  a  horse  and  wagon. 
JStephens  v.  Gifford,  137  P.  S.  219;  s.  c. 
27  W.  N.  C.  30. 

30.  Blooms  purchased  of  a  debtor  and 
allowed  to  remain  in  the  latter's  posses- 
sion for  thirteen  months,  were  held  sub- 
ject to  an  execution  against  the  vendor ; 
but  not  pig-iron  so  purchased,  left  to  be 
made  into  blooms  and  not  manufactured 
on  account  of  the  dulness  of  business. 

Warwick  Iron  Co.  v.  First  National  Bank, 
13  Atlan.  79;  s.  c.  11  Cent  696. 

31.  In  an  action  of  trover  by  a  pur- 
chaser at  a  constable's  sale  under  a  dis- 
tress warrant,  the  defendant  cannot  es- 
tablish title  from  the  tenant  by  the  mere 
production  of  a  bill  of  sale  without  proof 
<rf  actual  delivery.  Betz  v.  Hummel,  13 
Atlao.  938;  Bete  v.  Franz,  Ibid.  940. 


32.  Where  the  plaintiff  in  a  sherifPg 
interpleader  became  surety  for  the  pur- 
chase money  of  two  mules  with  a  condition 
that  he  should  own  the  mules  until  the 
note  was  paid ;  it  was  held,  that  unless  he 
took  possession  there  was.  no  transfer  of 
title  as  against  the  creditors  of  the 
purchaser.  Shaeffer  v.  Zech,  14  Atlan. 
405;  s.  c.  13  Cent  99. 

33.  Upon  a  bill  of  sale,  in  New  Jersey, 
of  personal  property  without  delivery  of 
possession,  and  a  subsequent  lease  to  the 
vendor,  the  property  on  its  removal  to 
Pennsylvania  cannot  be  seized  in  execu- 
tion by  the  latter's  creditors.  Cornish  v. 
Orubb,  2  Northam.  240. 

3t.  The  rule  that  an  assignment  to  be 
good  i^^ainst  creditors  must  be  accom- 
panied by  delivery  of  possession  refers  to 
visible  tangible  property  only.  WiddaU 
V.  Oaraed,  125  P.  S.  368. 

35.  Where  machinery  was  sold,  and 
it  was  levied  on  by  the  creditors  of  the 
vendor  during  preparations  for  its  re- 
moval ;  it  was  held,  that  the  title  passed 
without  an  actual  change  of  possession. 
Chaae  v.  Garrett,  1  Atlan.  912. 

36.  In  a  feigned  issue  where  the  plain- 
tiff claims  title  by  a  sheriffs  sale  under 
judgment  in  his  own  favor,  fraud  cannot 
be  established  by  a  bill  of  sale  unaccom- 
panied by  possession  given  by  the  debtor 
as  security  for  the  judgment  prior  to  the 
sheriff's  sale.     Tiach  v.  Utz,  142  P.  S.  186. 

37.  Betention  of  possession  by  a  debtor 
of  property  sold  as  his  at  a  sheriff's  sale 
is  not  of  itself  a  badge  of  fraud.  Stoddart 
V.  Price,  143  P.  S.  537. 

3a  Sufficiency  of  the  delivery  of  pos- 
session of  a  horse  and  coup^  to  a  surety 
by  his  principal  as  against  the  creditors 
of  the  latter,  who  reobtained  possession 
as  a  borrower.  Bieker  v.  Henad,  7  Lane. 
326. 

39.  A  sale  of  rolling  stock,  the  title  of 
which  stands  in  the  name  of  the  vendor 
until  some  condition  is  performed,  is  in- 
valid as  against  subsequent  creditors  or 
purchasers,  unless  in  writing,  acknowl- 
edged and  recorded,  each  oar  marked  with 
the  vendee's  name,  and  some  actual  pos- 
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session  be  taken  by  the  latter.    Bafferty 
V.  McKerman,  1  Atlan.  546. 

40.  To  protect  a  sale  of  machinery 
against  the  creditors  of  the  vendor,  such 
change  of  possession  only  is  required  as 
its  nature  and  character  and  the  situation 
of  the  parties  makes  reasonable.  Chxise 
V.  Qarrett,  1  Cent.  331. 

41.  If  the  purchaser  at  sherifPs  sale 
leaves  the  goods  in  the  hands  of  the  exe- 
cution defendant  in  good  faith,  it  is  not 
a  fraud  in  law  or  in  fact  as  c^ainst  other 
creditors  of  the  defendant.  Bohland  v. 
Booke,  127  P.  S.  139. 

42.  Upon  the  sale  of  a  lot  of  lumber 
where  the  portion  sold  was  piled  sepa- 
rately, with  the  vendee's  name  marked  on 
each  pile  in  such  manner  as  to  be  visible 
to  any  one  examining  the  lumber  and  to 
indicate  its  ownership  by  the  vendee ;  it 
was  held,  that  there  was  a  sufficient  de- 
livery of  possession  as  against  an  exe- 
cution levied  a  week  later.  Ayera  v. 
McCandless,  147  P.  S.  49. 

43.  One  who  purchases  the  lease  of  a 
dairy  farm  with  the  cattle  and  farm  im- 
plements belonging  to  it  and  retains  the 
vendor  in  possession  as  a  tenant  under  a 
written  lease,  assumes  sufficient  posses- 
sion to  entitle  him  to  retain  it  against  the 
vendor's  creditors.  BeU  v.  McCloakey, 
155  P.  S.  319. 

44.  Upon  a  sale  of  a  crop  of  wheat  in 
the  ground,  the  same  to  be  threshed  by 
the  vendor,  the  waiting  by  the  vendee  for 
six  weeks  after  harvest  before  demanding 
delivery  was  not  such  an  unreasonable 
delay  by  the  purchaser  as  to  render  the 
sale  fraudulent  as  to  creditors.  Emery  v. 
Scarlett,  8  C.  C.  123. 

45.  A  sale  of  goods  in  the  hands  of  a 
bailee  is  good  against  an  execution  cred- 
itor, without  delivery  of  possession.  Wetr 
don  V.  Miller,  4  Del.  174. 

46.  Where  a  son  sold  horses  and  farm- 
ing implements  to  his  father  for  a  good 
consideration  and  they  were  removed  to 
a  hotel,  but  in  a  few  days  they  were 
returned  to  the  son  to  be  used  by  him 
without  pay  until  the  father  could  sell  or 
remove  them ;  it  was  held,  that  it  was  a 


fraud  in  law  and  that  the  goods  were 
liable  to  seizure  by  the  son's  creditors. 
Christman  v.  Fri4:k,  7  Montg.  184. 

47.  Where  A  was  indebted  to  the 
plaintiffs  and  sold  to  them  a  powder  car 
with  the  understanding  that  A  was  to 
have  the  use  of  it  by  paying  switch 
charges  and  a  certain  sum  per  year,  and 
the  car  was  removed  from  the  switch 
upon  which  it  was  standing  to  another, 
and  was  thereafter  used  by  A  under  the 
agreement  and  was  seized  and  sold  under 
an  execution  against  A;  it  was  held,  in 
an  action  of  replevin,  that  the  plaintiff 
could  not  recover;  that  the  removal  of 
the  car  from  one  switch  to  another  was 
a  sufficient  change  of  possession  to  vest 
the  property  in  the  plaintiff,  but  that  the 
agreement  to  allow  A  the  use  of  it  was 
such  a  qualification  of  the  plaintiffs  pos- 
session as  to  render  the  sale  fraudulent 
in  law.     Thomas  v.  Everhart,  4  York  76. 

4a  Where  an  artesian  well  borer  was 
transferred  to  the  plaintiff  by  a  judgment 
debtor  and  it  appeared  that  the  plaintiff 
paid  no  money  for  it,  and  that  after  the 
sale  there  was  a  joint  operation  of  the 
machine  by  the  vendor  and  vendee ;  it  was 
held,  in  a  sheriff's  interpleader  between 
the  vendee  and  a  purchaser  at  sheriff's 
sale  under  a  judgment  against  the  ven- 
dor, that  the  evidence  tended  to  show  a 
fraudulent  transfer  of  ownership.  Ckmtz 
V.  McCracken,  4  York  184. 

49.  Where  a  son  being  in  debt  sold  a 
stock  of  goods  in  his  store  to  his  mother, 
who  retained  him  as  general  manager  of 
the  business,  and  after  the  sale  charges 
for  goods  sold  were  made  against  her  and 
cash  payments  on  accoimt  of  the  same 
were  credited  to  her  on  the  books  of  the 
store ;  it  was  held,  that  such  facts  were 
material  and  pertinent  upon  the  question 
of  the  bona  fdes  of  the  sale,  and  espe- 
cially upon  the  question  of  delivery  or 
change  of  possession.  Clarke  v.  Miner, 
6  Kulp  397. 

50.  Where  the  vendor  of  a  horse  sur- 
rendered a  lease  of  the  bam  in  which  it 
was  kept  and  the  vendee  arranged  to- 
keep  it  in  the  same  bam,  the  question  of 
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sufficient  change  of  possession  was  prop- 
erly left  to  the  jury.  McAJevy  v.  McEU 
roy,  14  Atlan.  242;  s.  c.  12  Cent  638. 

51.  In  an  action  against  the  sheriff 
for  a  wrongful  levy,  where  the  plain- 
tiff claimed  title  by  bill  of  sale  one  day 
previous  to  the  execution  and  took  pos- 
session at  once,  the  defendant  in  the  exe- 
cution remaining  as  an  employ^,  the 
question  of  intent  to  defraud  creditors 
was  for  the  jury.  Oray  v.  Trent,  16 
Atlan.  107. 

52.  Upon  the  trial  of  a  sheriff's  inter- 
pleader, where  the  claimant  had  purchased 
the  farm  of  the  execution  defendant  at 
sheriff's  sale,  and  taken  possession,  and 
afterwards  bought  from  the  latter  the 
property  on  the  farm,  subsequently  leas- 
ing both  the  farm  and  personalty  to  the 
wife  of  the  execution  defendant,  who  was 
his  sister,  and  employed  the  execution 
defendant  as  his  hired  man,  it  was  for 
the  jury  to  say  whether  the  sale  of  per- 
sonalty was  in  good  faith,  and  whether 
the  change  in  possession  was  all  that 
could  reasonably  be  expected.  Renninger 
v.  Spatz,  128  P.  S.  624. 

53.  Where  D.  in  payment  of  a  debt 
transferred  to  P.  a  portable  saw  mill,  then 
sawing  timber  on  P.'s  farm,  where  it  after- 
wards remained  operated  l^  a  son  of  D.  to 
whom  it  was  leased  by  P.,  and  the  engine 
of  the  mill  was  subsequently  levied  upon 
for  a  debt  of  D.  contracted  prior  to  the 
transfer ;  it  was  hdd,  that  the  court  was 
justified  in  submitting  to  the  jury  the 
question,  whether  in  view  of  the  nature 
of  the  transaction,  the  position  of  the 
parties  and  the  character  and  intended 
use  of  the  property,  there  was  a  sufficient 
change  of  possession.  Preasd  v.  Bice,  142 
P.  S.  263. 

54.  Where  the  plaintiff  proved  that  he 
bought  the  mare  in  dispute  in  good  faith 
from  his  stepfather  with  whom  he  made 
his  home,  and  that  he  paid  for  the  mare 
and  for  her  keep  with  his  earnings,  and 
had  used  her  for  six  years  when  she  was 
sold  to  defendant  at  a  constable's  sale  on 
a  judgment  against  his  stepfather;  it 
was  hdd,  that  whether  there  was  such  a 


change  of  ownership  and  possession  as 
under  the  circumstances  could  reasonably 
be  expected  was  a  question  of  fact  for 
the  jury.  Mc&uire  v.  James,  143  P.  S. 
621. 

55.  Where  a  debtor  in  part  payment  of 
his  debt  transferred  to  a  creditor,  in  good 
faith,  all  the  appliances  of  a  lumbering 
camp  and  also  his  contract  with  the  land 
owner,  and  the  creditor  did  not  remove 
the  property  from  the  place,  but,  retain- 
ing the  former  owner  as  his  foreman, 
continued  operations  under  the  contract 
until  the  property  was  levied  on  by  an- 
other creditor  ;  it  was  held,  that  in  view 
of  the  character  and  situation  of  the 
property  and  the  use  that  was  being  made 
of  it,  no  formal  ceremony  was  necessary 
to  a  valid  sale  and  delivery  even  as 
against  other  creditors,  and  the  case 
should  have  been  submitted  to  the  jury. 
Oarretaon  v.  Hackenberg,  144  P.  S.  107. 

56.  In  a  sheriff's  interpleader  for 
horses,  wagons  and  harness,  claimed  under 
a  bill  of  sale  from  the  defendant  in  the 
execution,  where  it  appeared  that  the 
vendor  declared  in  the  presence  of  wit- 
nesses that  he  delivered  possession  to  the 
vendee  and  delivered  the  key  of  the  stable 
and  went  away  and  stayed  away,  and  the 
vendee  went  into  possession  but  employed 
the  vendor's  drivers,  that  the  lease  for 
the  stable  continued  in  the  vendor's  name 
but  the  vendee  paid  the  rent  and  the 
vendor's  name  remained  on  the  stable 
and  wagons;  it  was  held,  that  it  was  not 
error  to  refuse  to  give  binding  instruc- 
tions that  there  had  not  been  a  sufficient 
change  of  possession.  Janney  v.  Howard, 
150  P.  S.  339. 

57.  Upon  the  trial  of  a  sheriff's  inter- 
pleader, where  it  appears  that  the  claim- 
ants and  the  defendants  in  the  execution, 
who  were  two  firms,  had  negotiated  for 
the  combination  of  the  firms,  and  that 
during  said  negotiations  the  claimant's 
goods  were  moved  to  the  premises  of  the 
other  firm,  but  the  agreement  was  never 
consummated  and  the  goods  were  never 
mingled  with  those  of  the  defendant ;  it 
was  heM,  that  the  case  was  properly  sub- 
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mitted    to    the    jury.     £fecj*e    v.    Penn 
National  Bank,  160  P.  S.  314 

sa  Upon  the  trial  of  a  sheriff's  inter- 
pleader, where  the  testimony  showed  a 
symbolic  delivery  of  the  stock  of  goods 
and  the  assumption  by  the  vendee  of  im- 
mediate and  exclusive  control,  followed 
by  a  change  of  all  indications  of  the 
former  ownership;  it  was  hsld,  that  the 
question  of  delivery  was  for  the  jury, 
Goddard  v.  WeU,  166  P.  S.  419. 

59.  Upon  the  trial  of  a  sheriff's  inter- 
pleader where  a  transfer  of  the  property 
is  alleged  to  have  been  fraudulent,  such 
an  inference  is  not  sustained  by  the  mere 
proof  of  inadequacy  in  price,  but  that  fact 
may  be  considered  by  the  jury  in  connec- 
tion with  the  other  facts  in  the  case. 
Goddard  v.  WeU,  165  P.  S.  419. 

60.  Upon  the  trial  of  a  sheriff's  inter- 
pleader, it  was  held,  that  the  question  of 
change  of  possession  was  for  the  jury  tak- 
ing into  consideration  the  character  of 
the  property,  the  position  of  the  parties, 
the  place  where  the  property  was  kept 
before  the  sale,  the  absence  of  the  vendor 
from  the  county  for  a  considerable  period 
after  the  sale,  and  the  use  made  of  the 
property  by  the  other  members  of  the 
family  of  the  vendee.  MandeviUe  v. 
Dodge,  7  Kulp  13. 

FRAUDS  — STATUTE  OF. 

I.  Contracts  affecting  lands. 

(a)  Contracts  within  the  statute. 

(b)  Contracts  for  the  sale  of  lands. 

(c)  Parol  gift  of  land. 
(<^  Parol  leases. 

(e)  When  a  parol  contract  will  be 
enforced. 

(gr)  When  the  statute  does  not  ap- 
ply. 
II.  Promise  to  pay  the  debt  of  another. 

(a)  When  within  the  statute. 

(b)  When  not  within  the  statute. 

I.  Contracts  affecting  lands. 
(a)  Contract*  within  the  statute. 
1.   A  contract  to  procure  options  for 
coal  lands  and  to  divide  profits  upon  re- 


selling them  at  a  profit  is  not  within  the 
statute  of  frauds;  under  such  a  parol 
agreement  of  partnerships  such  profits 
realized  in  a  single  transaction  can  be 
recovered  in  assumpsit  by  one  partner 
against  the  other.  Howell  v.  Kdly,  149 
P.  S.  473. 

2.  A  parol  contract  as  to  the  thickneu 
of  a  party  wall  is  void  under  the  statute 
of  frauds.  May  v.  Prendergatt,  12  C.  C. 
220. 

(&)  Contracts  for  the  sale  of  kndt. 

3.  A  married  woman  cannot  bind  he> 
self  to  convey  real  estate  except  by  an 
agreement  in  writing  separately  acknowl- 
edged.    Caldwell's  Appeal,  7  Atlan.  2tL 

4.  If  an  intruder  be  in  possession  the 
statute  continues  to  run  unless  there  be 
some  definite  promise  to  the  owner,  or 
such  acknowledgment  of  his  title,  as  pte- 
vents  him  from  taking  steps  to  regain 
his  possession.  If  the  statute  has  ran, 
even  a  definite  parol  agreement  is  within 
the  statute  of  frauds.  Byen  ▼.  Shtplar, 
7  Atlan.  182. 

5.  A  will  devising  real  estate  in  coib- 
sideration  of  services  to  be  rendered  hj 
the  devisee  may  operate  as  a  memo- 
randum of  a  contract  for  the  sale  of  the 
land  suf&cient  to  comply  with  the  statute 
of  frauds,  and  as  such  be  evidence  in  the 
lifetime  of  the  testator;  especially  is 
this  so  where  the  testatrix  in  accordance 
with  her  agreement  has  put  the  devisee 
in  possession,  and  he  has  fully  complied 
with  his  part  of  the  agreement  Snutk 
v.  TuU,  127  P.  S.  341.  See  Tmt  v.  Snitk, 
137  P.  S.  35 ;  s.  c.  26  W.  N.  C.  66a 

6.  In  an  action  of  replevin  to  recova 
timber  cut  on  land  where  an  equitable 
ownership  in  the  land  growing  out  of  a 
parol  contract  is  set  up  as  a  defence,  the 
defendants  occupied  the  same  position  as 
if  they  had  filed  a  bill  for  specific  pez^ 
formance,  and  their  rights  must  be  so 
clearly  established  as  to  justify  a  chan- 
cellor in  enforcing  the  alleged  parol  con- 
tract Henrid  v.  Davidson,  149  P.  S. 
323. 

7.  Where  a  oontract  to  sell  land  i* 
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insufficient  under  the  statute  of  frauds, 
a  notice  by  the  vendor  that  he  will  not 
convey  and  that  he  will  consider  the  plain- 
tiff a  trespasser  will  not  prevent  a  recov- 
ery by  the  vendee  of  his  expenses  incurred 
after  the  notice,  if  it  appear  that  the  ven- 
dor withdrew  the  notice  or  encouraged  the 
vendee  to  believe  liiat  the  original  con- 
tract would  be  carried  out.  HoUhouse  v. 
Rynd,  155  P.  S.  43. 

a  Where  an  agreement  in  writing  for 
the  sale  of  land  cannot  be  established 
\rithout  the  help  of  parol  testimony,  it  is 
within  the  statute  of  frauds.  Bineer  v. 
CMUis,  166  P.  S.  342. 

9.  A  sale  of  land  to  establish  a  con- 
version cannot  be  proven  by  a  verbal 
agreement  of  the  executors  to  sell  the 
same.  Darlington  v.  Darlington,  160 
P.  S.  66. 

la  A  contract  for  the  sale  of  lands 
cannot  be  established  by  a  paper  which 
does  not  identify  the  land  or  indicate  the 
price  to  be  paid.  Wilson's  Estate,  7  C.  C. 
459. 

U.  Upon  a  bill  for  the  specific  per- 
formance of  a  contract  to  sell  land,  such 
contract  being  in  writing  and  made  by  an 
agent  of  the  owner  but  without  authority 
in  writing ;  it  was  Jield,  that  an  averment 
in  the  bill  that  the  defendant  had  ex- 
ecuted a  deed  in  pursuance  of  the  agree- 
ment which  she  still  retained  in  her 
possession  was  sufficient  to  entitle  the 
plaintiff  to  go  to  his  proofs.  Becker  v. 
Patten,  10  C.  C.  643. 

12.  Upon  a  bill  for  the  specific  per- 
formance of  an  agreement  for  the  con- 
veyance of  land,  the  court  overruled  a 
demurrer  on  the  ground  that  there  was  no 
agreement  in  writing  nor  possession  by 
the  complainant,  where  the  bill  alleged 
that  there  was  a  parol  agreement  for  a 
specific  value  to  be  given  in  work  with 
the  balance  to  be  paid  in  cash,  that  the 
said  work  had  been  done  and  that  a  deed 
was  executed  by  the  defendant,  but  they 
refused  to  deliver  it  upon  tender  of  the 
balance  in  cash.  Brophy  v.  Hagan,  12  C. 
C.366. 

13.  A   receipt    for    purchase    money 


which  did  not  refer  to  the  land  and  was 
signed  by  a  person  as  agent  was  held  to 
be  greatly  defective  as  a  contract  for  the 
sale  of  lands  under  the  statute  of  frauds. 
Tighe  v.  Doran,  7  Kulp  124. 

14.  A  railroad  company  cannot  acquire 
title  to  a  right  of  way  by  parol.  The 
payment  of  the  purchase  money  will 
not  alone  take  the  case  out  of  the  stat- 
ute, neither  will  the  continuance  of  a 
prior  possession  obtained  by  a  trespass. 
Scranton  v.  Delaware  &  Hudson  Canal  Co., 
1  Lack.  Jut.  149. 

15.  The  court  will  not  open  a  judg- 
ment to  enforce  a  parol  agreement  to 
accept  a  conveyance  of  land  in  satisfac- 
tion.   Linen  v.  Sweeny,  1  Lack.  Jur.  196. 

16.  Upon  a  scire  fadaa  to  revive  a 
judgment,  it  was  held,  that  the  plaintiff 
could  not  be  defeated  by  a  verbal  agree- 
ment that  the  defendant  was  to  have 
satisfaction  of  the  judgment,  and  the 
plaintiff  was  to  hold  certain  lots  in  fee 
discharged  of  defendant's  equitable  inter- 
est therein,  such  parol  agreement  being 
void  within  the  statute  of  frauds.  Alder- 
fer  V.  Bayer,  7  Montg.  53. 

17.  The  sale  of  real  estate  through 
auctioneers  is  within  the  statute  of  frauds 
and  the  owner  will  not  be  restrained  at 
the  suit  of  a  purchaser  from  selling  the 
land  to  another  where  the  contract  with 
the  auctioneer  was  not  in  writing;  and 
this,  though  one  hundred  dollars  was  paid 
on  account  at  the  time  of  the  sale. 
Harvey  v.  Thacher,  28  W.  N.  C.  134. 

18.  As  to  the  sufficiency  of  a  contract 
for  the  sale  of  lands,  see  note  to  Phillips 
V.  Swank,  13  Atlan.  716. 

(c)   Parol  gift  of  land. 

19.  In  ejectment  against  a  co-owner 
where  the  defendant  claims  title  by  ad- 
verse possession,  a  parol  gift  from  the 
father  to  the  defendant,  though  not  good 
in  itself,  is  evidence  that  he  entered  ad- 
versely.    Oraig  v.  Craig,  11  Atlan.  60. 

20.  A  parol  gift  of  land  cannot  be  es- 
tablished by  evidence  that  the  donor 
staked  off  the  lot,  and  told  a  third  person 
to  tell  the  donee  that  he  had  given  him 
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the  lot,  and  that  he  stood  by  and  watched 
him  build  a  house  on  it.  Dolan  v.  Kelly, 
11  Atlan.  680;  s.  c.  10  Cent  289. 

21.  A  parol  gift  of  land,  to  be  followed 
by  a  deed,  is  invalid  as  against  a  subse- 
quent grantee  of  the  vendor;  and  this, 
though  the  gift  be  evidenced  by  the  letters 
of  the  owner,  and  the  one  to  whom  the 
gift  was  made  was  in  possession  at  the 
time  of  the  second  conveyance.  Oiebner 
V.  Patterson,  5  Cent.  723. 

22.  A  parol  gift  of  land,  or  an  unre- 
corded trust,  is  void  as  against  a  purchaser 
without  notice.  Dolan  v.  Kdly,  11  Atlan. 
680;  8.  c.  10  Cent  289. 

23.  A  parol  gift  of  land  from  father  to 
daughter  cannot  be  taken  out  of  the  operar 
tion  of  the  statute  of  frauds  unless  such 
parol  gift  be  shown  by  full,  complete, 
satisfactory  and  indubitable  proof.  Dun- 
ning V.  Reese,  7  Kulp  201. 

24.  Upon  a  parol  gift  of  land  and  con- 
tinued possession  by  the  donee  until  the 
donor's  death,  the  commonwealth  in  pro- 
ceedings to  enforce  collateral  inheritance 
tax  cannot  take  advantage  of  the  statute 
of  frauds.     Huey's  EiUUe,  41  P.  L.  J.  470. 

(<i)  Parol  leases. 

25.  Where  a  lease  for  five  years  was 
executed  under  seal  by  the  lessee  alone, 
who  entered  and  remained  in  possession, 
and  by  a  separate  writing  under  seal 
attached  to  the  lease,  the  defendant  be- 
came surety  for  the  lessee's  covenants 
for  the  full  term  dtiring  which  the  latter 
might  retain  possession ;  it  was  hdd,  that 
the  defendant  was  liable  as  surety  under 
his  contract  so  long  as  the  lessee  remained 
in  possession,  and  that  the  legal  effect  of 
the  lessor's  omission  to  sign  the  lease 
under  the  statute  of  frauds  had  no  bear- 
ing on  the  defendant's  responsibility. 
Duffee  V.  Mansfield,  141  P.  S.  507. 

26.  Where  a  lease  for  five  years  pro- 
vides for  a  further  extension  of  five  years 
at  the  option  of  the  lessee  by  notice  in 
writing  three  months  before  the  expirar 
tion  of  the  first  term,  the  lessor  may 
waive  the  provision  for  a  written  notice 
and  accept  an  oral  notice,  and  it  is  error 


to  take  the  case  from  the  jury  under  the 
statute  of  frauds,  because  the  notice  was 
not  in  writing.  McCldUmd  v.  Bush,  loO 
P.  S.  67 ;  reversing  s.  o.  11  C.  C.  188. 

27.  Where  the  lessees  imder  an  oil  and 
gas  lease  have  an  absolute  right  to  re- 
scind the  lease  at  any  time  and  such 
lessees  never  enter  into  possession,  the 
rights  and  privileges  under  the  lease  may 
be  rescinded  by  paroL  Hooka  v.  Forst, 
165  P.  S.  238. 

2a  Under  the  act  21  March  1772 
(Brightly's  Purdon  941),  a  lease  under' 
seal  for  a  term  of  ten  years  executed  by 
an  agent  without  written  authority  cre- 
ates a  tenancy  at  will,  or  at  most  a  ten- 
ancy from  year  to  year,  terminable  at  the 
end  of  any  year  at  the  will  of  either  party ; 
and  after  the  death  of  the  tenant  and 
notice  by  his  executors  of  his  intention  to 
surrender,  the  liability  of  the  tenant's 
estate  cannot  be  changed  by  a  ratification 
of  the  lease  in  writing  by  the  principaL 
Loran's  Estate,  10  C.  C.  664 ;  s.  c.  29  W. 
N.  C.  116. 

29.  Where  a  lease  executed  by  the 
lessor's  agent  and  acquiesced  in  by  the 
principal  provided  that  the  buildings 
erected  by  the  lessee  should  be  paid  for 
by  the  lessor  at  a  price  to  be  determined 
by  arbitrators,  it  was  not  necessary  that 
the  agent's  authority  should  be  in  writ- 
ing.   DieU  T.  Lamb,  6  Kulp  264. 

30.  A  lease,  though  for  more  than 
three  years,  may  be  rescinded  by  parol, 
where  the  rescission  is  accompanied  by  a 
surrender  and  acceptance.  West  v.  Con- 
ne/,  6  Montg.  196. 

31.  It  is  not  necessary  that  the  surrender 
of  a  lease  of  lands  for  oil  and  gas  par- 
poses  and  the  acceptance  of  such  surren- 
der should  be  in  writing ;  it  may  be  done 
orally  by  the  parties  at  any  time.  Coch- 
ran V.  Shenango  Natural  Ghis  Co.,  40  P. 
L.  J.  82. 

(e)  When  a  parol  contract  will  be 
enforced. 

32.  If  the  vendee  take  possession  under 
a  parol  agreement  to  give  bond  to  pay 
the  purchase  money  to  the  heirs  of  the 
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vendor,  the  agreement  is  not  within  the 
statute  of  frauds,  and  one  of  the  heirs 
may  maintain  an  action  for  his  share  of 
the  purchase  money.  HUlegaas  v.  HiUe- 
gass,  2  Cent  832. 

33.  A  parol  contract  to  sell  land  will 
be  enforced  only  where  it  is  established 
by  clear,  complete,  and  unequivocal  proof, 
and  where  it  has  been  so  far  executed 
that  it  would  be  inequitable  to  rescind 
it.  Daix^s  Appeal,  128  P.  S.  572 ;  afftrm- 
ing  Daisz'g  Estate,  6  Lane.  177. 

34.  Equity  will  decree  the  specific  per- 
formance of  a  parol  contract  for  the  sale 
of  land  where  possession  has  been  taken 
in  pursuance  thereof,  and  valuable  im- 
provements made,  and  the  plaintiff  has 
been  in  possession  for  upwards  of  four- 
teen years;  and  this,  though  the  full 
purchase  money  has  not  been  paid.  De- 
livery of  the  deed  will  be  decreed  on  pay- 
ment of  the  balance  due.  Schrtey  v. 
Schaffer,  130  P.  S.  16. 

35.  Equity  will  enforce  a  parol  con- 
tract to  sell  lands  where  it  appears  that 
a  deed  was  duly  executed  and  delivered, 
and  then  handed  back  to  the  vendor  for 
corrections,  who  wrongfully  retained  it, 
and  further,  that  plaintiff  was  given  and 
retains  possession.  Graft  v.  LoMka,  138 
P.  S.  453;  8.  0.  27  W.  N.  C.  184. 

36.  Where  plaintiffs  by  a  parol  con- 
tract sold  to  defendant  a  lot  of  ground 
to  have  a  frontage  of  fifty  feet,  and 
several  weeks  thereafter  the  plaintiffs' 
agent,  in  the  presence  of  the  defendant 
staked  off  the  lot  sold  and  marked  the 
boundaries  upon  the  ground ;  it  was  held, 
that  such  designation  was  a  component 
part  of  the  contract,  which  was  therefore 
taken  out  of  the  operation  of  the  statute 
of  frauds;  and  it  appearing  that  the 
agent  by  mistake  included  in  the  line 
one  foot  of  land  belonging  to  a  stranger, 
the  defendant  in  an  action  for  the  pur- 
chase money  was  entitled  to  recoup  dam- 
ages for  the  failure  of  title  thereto ;  and 
this,  although  the  plaintiffs  tendered  to 
him  and  put  on  file  a  deed  for  the  fifty 
feet  to  which  they  had  title.  Tyson  v. 
Eyrick,  141  P.  8.  296. 


37.  Where  the  agent  of  a  vendor  of 
land  without  written  authority  signs  for 
the  vendor  a  contract  for  the  sale  of  the 
land,  such  contract  under  the  statute  of 
frauds,  when  ratified  in  writing  by  the 
vendor,  will  have  the  same  effect  as 
though  signed  by  the  agent  in  pursuance 
of  lawful  authority  by  writing ;  provided 
the  vendee  has  not  repudiated  the  con- 
tract before  such  ratification.  McClintock 
V,  South  Penn  OU  Co.,  146  P.  S.  144 

38.  A  parol  sale  of  land  may  be  estab- 
lished by  proof  that  the  vendor  bought 
the  land  at  a  judicial  sale  at  the  request 
of  the  vendee,  and  agreed  to  sell  to  him 
as  much  as  he  could  pay  for,  that  a  line 
was  subsequently  established  fixing  the 
portion  of  the  vendee,  who  was  to  pay  at 
the  bid  which  the  land  was  bid  off  at, 
with  two  hundred  dollars  extra,  and  that 
the  vendee  took  possession  and  paid  the 
whole  of  the  purchase  money.  Brownjleld 
V.  Broumfteld,  151  P.  S.  565. 

39.  A  parol  agreement  for  the  exchange 
of  land  established  by  clear,  precise  and 
indubitable  evidence  and  consummated 
by  actual  possession  is  not  within  the 
statute  of  frauds.  Brown  v.  Bailey,  169 
P.  S.  121. 

40.  Where  tenants  in  common,  intend- 
ing to  make  partition,  run  and  mark  upon 
the  ground  a  division  line  and  then  take 
possession  of  their  respective  parts,  title 
will  vest  in  each  in  severalty.  The  statute 
of  frauds  is  not  impinged  by  a  parol 
partition  of  land.  Wolf  v.  Wolf,  158  P.  S. 
621. 

41.  Payment  of  part  of  the  purchase 
money  upon  a  parol  contract  to  sell  land 
is  not  such  a  partial  performance  of  the 
contract  as  will  entitle  the  vendee  to  a 
decree  for  specific  performance.  Becker 
V.  Patten,  10  C.  C.  643. 

42.  Where  a  married  woman  through 
her  husband  agreed  to  sell  certain  land  to 
a  tenant  in  possession  who  paid  a  certain 
amount  on  account  and  then  ceased  to  pay 
rent,  and  who  made  certain  improvements 
and  remained  in  possession ;  it  was  tteld, 
upon  the  vendor's  death,  upon  a  petition 
for  specific  performance,  that  the  facts 
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set  forth  did  not  show  such  an  equity  on 
the  part  of  the  purchaser  as  to  take  the 
case  out  of  the  statute  of  frauds.  Don- 
nelly's  Estate,  15  C.  C.  11. 

43.  A  parol  sale  of  land  will  not  be 
taken  out  of  the  statute  of  frauds  unless 
the  boundaries  be  defined  and  the  quan- 
tity of  land  indicated,  consideration  fixed, 
and  delivery  of  possession  in  pursuance 
of  the  contract  are  shown  by  clear  and 
convincing  proof.  SinaU  v.  Ehrgood,  1 
Lack.  L.  N.  167. 

(o)    When  the  statute  does  not  apply- 

44.  A  parol  partition  of  land  is  not 
affected  by  the  statute  of  frauds.  What 
is  BufBcient  evidence  of.  McKnight  v. 
Bell,  135  P.  S.  358 ;  s.  c.  26  W.  N.  C.  281. 

45.  Where  the  plaintiff  was  operating 
a  coal  mine  on  the  north  side  of  a  road 
under  a  written  lease  from  the  defendant, 
and  made  a  parol  agreement  with  the 
defendant,  that  if  he,  the  plaintiff,  could 
find  coal  on  the  south  side  of  the  road, 
the  defendant  would  lease  to  him  eight 
or  ten  acres  thereof  for  as  long  as  it 
would  last  at  a  certain  rental,  and  the 
plaintiff  developed  coal  on  the  south  side 
of  the  road  and  opened  and  prepared  a 
pit,  and  the  defendant  then  refused  to 
execute  the  lease;  it  was  held,  that  the 
parol  contract  was  an  independent  agree- 
ment, upon  the  breach  of  which  the 
plaintiff  was  entitled  to  recover  damages 
to  the  value  of  his  work  done,  and  that 
the  case  was  unaffected  by  the  statute  of 
frauds  and  no  change  of  the  written  con- 
tract by  parol  was  involved.  Heilman  v. 
Weinman,  139  P.  S.  143. 

46.  Upon  the  assignment  of  a  judg- 
ment, which  is  a  lien  on  real  estate,  a 
collateral  parol  agreement  that  the  as- 
signors were  to  receive  a  credit  upon 
account  of  their  indebtedness  to  the 
assignee,  is  not  within  the  statute  of 
frauds.  Goldbeck  v.  Kensington  Nat. 
Bank,  147  P.  S.  267 ;  aflfirming  s.  c.  10 
C.  C.  97  ;  48  L.  I.  76. 

47.  In  an  action  for  the  drilling  of  an 
oil  well  under  a  parol  contract  to  drill 
for  an  interest  therein,  evidence  is  ad- 


missible on  behalf  of  the  defendant  that 
the  contract  was  that  he  should  hold  the 
oil  and  the  property  until  the  proceeds 
paid  for  the  drilling,  when  plaintiff  was  to 
have  a  quarter  interest  The  statute  of 
frauds  has  no  bearing.  Haight  v.  Cou- 
riers, 149  P.  S.  297. 

4a  Where  the  signature  of  a  party  to 
a  contract  for  the  sale  of  land  is  made  by 
his  direction  and  in  his  presence,  it  is 
his  signature,  and  no  question  of  ^^ncy 
under  the  statute  of  frauds  ai-ises.  Fitz- 
Patrick  v.  Engard,  4  Dist  Bep.  383.  See 
FUi^patrick  v.  Engard,  4  Dist  Rep.  87. 

n.  Promise    to   pay  the   debt    of 
another. 

(a)  When  within  the  sUtute. 

49.  Under  the  act  of  10  May  1881 
(Brightly 's  Purdon  221),  the  acceptance 
of  a  check  or  bill  of  exchange  for  over 
twenty  dollars  must  be  in  writing.  Ma- 
ginn  v.  Dollar  Savings  Bank,  131  P.  S. 
362. 

50.  A  parol  promise  by  a  third  person, 
that  if  the  promisee  will  forbear  eviction 
and  permit  his  tenant  to  occupy  the 
premises  for  the  remainder  of  the  term 
the  promisor  will  pay  the  rent,  is  within 
the  statute  of  frauds  and  unenforceable. 
Biegelman  v.  Focht,  141  P.  S.  380. 

51.  A  promise  by  a  senior  judgment 
creditor  to  pay  off  a  junior  judgment 
after  buying  in  the  property  at  a  sheriff's 
sale  which  was  about  to  take  place,  was 
held  to  be  an  undertaking  to  pay  the  debt 
of  another  and  void  under  the  statute  of 
frauds.  Branson  v.  Sttchenman,  148 
P.  S.  541. 

52.  A  promise  to  pay  the  debt  of 
another,  although  in  writing,  is  of  no 
force  unless  founded  upon  a  consideration 
either  actual  or  by  the  existence  of  a  seal, 
and  where  the  promise  is  to  pay  an  over- 
due debt,  mere  forbearance  without  an 
agreement  to  that  effect  is  no  consider- 
ation. Hes^s  Estate,  150  P.  S.  346.  See 
Kanada  v.  Duckworth,  8  Montg.  208. 

53.  Where  a  parol  promise  is  to  pay 
the  debt  of  another  composed  of  separate 
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accounts,  some  of  which  are  liens  on  de- 
fendant's property,  and  some  are  not,  the 
promise  is  valid  only  as  to  the  account 
which  was  a  lien  when  the  promise  was 
made.    Bees  v.  Jutte,  153  P.  S.  56. 

54.  Where  plaintiff  was  employed  by 
a  contractor  to  cut  timber,  and  he  was 
told  by  an  agent  for  the  owner  to  "  keep 
on  to  work  just  as  you  have  been,  we  will 
see  you  paid  " ;  it  was  Jidd,  that  the  agree- 
ment was  a  collateral  undertaking  within 
the  statute  of  frauds,  upon  which  there 
could  be  no  recovery.  Lewis  v.  Lewis 
Lumber  Mfg.  Co.,  166  P.  S.  217. 

55.  Where  the  plaintiffs  and  defendant 
entered  into  a  parol  agreement,  by  which 
the  plaintiffs  were  to  continue  to  sell 
goods  to  certain  customers,  and  obtain  all 
the  cash  they  could,  and  take  their  notes 
for  the  balance  due  upon  each  month's 
settlement,  and  the  defendant  agreed  to 
discount  said  notes  for  plaintiffs  without 
recourse,  but  there  was  nothing  said  about 
the  original  debt  being  extinguished  by 
the  notes;  it  was  hdd,  that  the  defend- 
ant's promise  was  the  promise  to  pay 
the  debt  of  another  and  was  within  the 
statute  of  frauds  and  could  not  be  en- 
forced.    Dougherty  v.  Bash,  167  P.  S.  429. 

56.  Where  the  plaintiff,  a  physician, 
was  attending  the  defendant's  step-son, 
who  was  of  age,  and  it  becoming  necessary 
to  call  in  a  surgeon  to  perform  an  operar 
tion,  the  defendant  said  to  the  plaintiff, 
"  If  the  boy  dies  I  don't  want  any  blame 
resting  on  me.  You  go  and  get  the 
doctor  and  do  all  you  can  for  the  boy.  I 
will  see  that  you  get  your  pay,"  and  the 
operation  being  performed,  the  defendant 
paid  the  surgeon's  bill  but  refused  to  pay 
the  plaintiff,  it  was  properly  left  tg  the 
jury  whether  the  defendant  made  an 
original  contract  to  pay  the  plaintiff,  and 
the  jury  having  found  for  the  plaintiff  for 
the  services  rendered  subsequent  to  the 
maMng  of  the  contract,  the  verdict  was 
sustained.    Boston  v.  Farr,  148  P.  S.  220. 

57.  As  to  when  a  promise  to  pay  the 
debt  of  another  is  within  the  statute  of 
frauds,  see  note  to  Nugent  v.  Wolfe,  4 
Atlan.  19. 


(6)  When  not  within  the  statute, 
sa  Upon  a  sale  of  stock  and  a  verbal 
agreement  by  the  purchaser  to  assume 
the  liabilities  and  receive  the  dividends, 
the  statute  of  frauds  is  no  defence  to  an 
action  by  the  vendor  to  recover  an  assess- 
ment paid  by  him  upon  the  stock. 
Bailey  v.  Shroyer,  1  Atlan.  717. 

59.  Where  a  purchaser  of  real  estate 
from  a  decedent  surrenders  his  contract 
of  purchase  to  the  executor  on  the  latter's 
agreement  to  pay  a  claim  {gainst  the 
former  for  the  erection  of  a  building, 
such  promise  is  not  within  the  act  of  26 
April  1856  (Brightly's  Purdon  943),  and 
the  promisor  is  liable  personally  to  the 
third  party  for  his  claim.  Fehiingerv. 
Wood,  134  P.  S.  517. 

60.  Where  the  leading  purpose  of  a 
promise  is  to  subserve  some  interest  or 
object  of  the  promisor  himself,  such 
promise  is  not  within  the  statute  of 
frauds ;  and  this,  though  the  effect  of  the 
promise  is  to  pay  or  discharge  the  debt  of 
another.    Elkin  v.  Timlin,  151  P.  S.  491. 

61.  Where  one  of  two  joint  endorsers 
agrees  to  become  such  upon  the  promise 
of  the  other  that  he  will  be  put  to  no  loss, 
and  the  promising  endorser  afterwards 
pays  the  whole  debt,  he  cannot  hold  the 
other  for  contribution ;  such  a  promise  is 
not  a  promise  to  answer  for  the  debt  of  a 
third  person  within  the  statute  of  frauds. 
Middey  v.  StocMeger,  10  C.  C.  345. 

62.  A  promise  by  the  purchaser  of  real 
estate  to  apply  a  part  of  the  consideration 
money  to  a  debt  due  by  the  vendor  is  not 
within  the  statute  of  frauds.  Dunlevy's 
Estate,  IOC.  C.  454. 

63.  Forbearance  is  a  good  consideration 
to  support  a  parol  promise  to  pay  a 
mechanic's  lien  against  the  promisor's 
land  for  which  he  was  not  personally  lia- 
ble. Such  a  promise  is  not  within  the 
statute  of  frauds.  Bell's  Estate,  4  Montg. 
176. 

64.  A  verbal  promise  by  the  owner  of 
a  building  to  pay  a  claim  for  work  done 
for  the  contractor  is  not  within  the  stat- 
ute of  frauds.  Kelly  v.  Wicks,  26  W.  N. 
C.  269. 
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65.  Where  A  conveyed  land  to  B  and 
the  latter  agreed  verbally  to  pay  a  debt 
owed  by  A  to  C,  such  agreement  being  a 
part  of  the  consideration  for  the  convey- 
ance, and  all  three  were  present  when  the 
agreement  was  made;  it  was  held,  that 
suit  upon  the  same  was  not  barred  by  the 
act  26  April  1855  (Brightly's  Purdon 
943),  requiring  promises  to  pay  the  debt 
of  another  to  be  in  writing.  Toung  v. 
Peeling,  1  York  79. 

FRAUDULENT  CONVEYANCES. 

I.  When  a  conveyance  is  fraudulent 
as  to  creditors, 
(a)  Voluntary  conveyances. 
(6)  Fraudulent  intent. 
II.  Contracts    between    husband    and 
wife. 

III.  Between  parent  and  child. 

IV.  Conveyances  by  partners. 
V.  By  corporations. 

VI.  Who  may  avoid  a  fraudulent  con- 
veyance. 
VII.  Operation  of  a  fraudulent  convey- 
ance. 

I.  When  a  conveTance  is  fraudulent 
as  to  creditors. 

(a)  Voluntary  conveyances. 

1.  The  assignment  of  a  contract  to 
construct  a  railroad,  made  to  facilitate 
its  completion,  and  to  sectire  the  entire 
sum  for  the  benefit  of  the  assignor's 
creditors,  though  without  consideration, 
is  not  fraudulent  and  void.  AhVs  Appeal, 
129  P.  S.  49.  See  Walford  v.  BaUroad 
Co.,  6  York  186. 

a.  Equity  will  not  enforce  the  pro- 
visions of  a  secret  trust  in  a  bill  of  sale 
made  to  hinder  and  delay  creditors. 
Guggenheimer's  Appeal,  2  Cent  526. 

3.  Land  being  set  aside  to  the  debtor 
in  bankruptcy  _proceedings,  under  the 
exemption  laws,  a  subsequent  transfer 
by  him  in  trust  for  his  children  is  not 
fraudulent  as  to  creditors;  and  this, 
though  his  discharge  was  subsequently 
refused.    Boyd  v.  Martin,  3  Del.  601. 


4.  Upon  the  subject  of  transfers  of 
property  in  &aud  of  creditors,  see  notes 
to  Knight  v.  Kidder,  1  Atian.  143,  310- 
hoUand  v.  Tiffany,  2  Ibid.  837,  and  JWer 
V.  Knowles,  7  Ibid.  296. 

(6)  Fraodnlent  intent. 

5.  In  ejectment  by  a  purchaser  at 
sheriff's  sale  against  a  pre^dons  vendee  of 
the  defendant,  the  question  of  fraud  in 
the  transfer  was  properly  left  to  the  jury. 
Close  V.  Benjamin,  9  Atlan.  61. 

6.  In  an  action  against  a  constable  for 
levying  on  and  selling  plaintifFs  property 
under  a  judgment  against  his  father,  evi- 
dence of  fraudulent  transfers  between  the 
plaintiff's  father  and  mother  is  inadmissi- 
ble, unless  there  be  an  offer  to  show  that 
the  plaintiff's  title  had  been  obtained  by 
such  a  transfer.  Bennethum  v.  Long,  13 
Atlan.  778. 

7.  In  an  issue  to  test  tiie  validity  of  an 
assignment,  evidence  is  admissible  of  the 
knowledge  and  intent  of  the  assignee,  and 
of  the  insolvency  and  admissions  of  the 
assignor.  Kline  v.  First  National  Ba:nlt, 
15  Atlan.  433. 

a  An  intent  to  defraud  creditors  can- 
not be  presumed  from  paying  a  debt 
before  it  becomes  due  and  taking  a  rebate 
of  interest.    Bayers  v.  Kent,  3  Cent  610. 

9.  A  bona  fide  purchaser  from  one  in- 
debted, is  not  affected  by  a  fraudulent 
intent  on  the  part  of  his  grantor  of  which 
he  had  no  notice.  Beehling  v.  Byers,  94  P. 
S.  316.    See  Beehling  v.  Byers,  2  York  56. 

10.  In  an  attachment  execution  where 
the  garnishees  claimed  that  the  fond  in 
their  hands  was  the  proceeds  of  lands  be- 
longing to  the  son  of  the  defendant  and 
deposited  by  the  defendant  under  a  power 
of  attorney  from  his  son,  and  there  was 
evidence  tending  to  show  that  the  title  t» 
the  property  was  put  in  the  son  imder 
circumstances  tending  to  indicate  an  in- 
tent to  cover  up  the  title;  it  was  held, 
that  the  case  was  for  the  jury.  Firtt 
National  Bank  of  BrookoUle  v.  Cathers, 
164  P.  S.  343. 

U.  Mere  suspicion  of  a  fraudulent 
purpose  growing  out  of  mere  relationship 
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will  not  justify  the  court  in  submitting 
to  the  jury  the  question  of  fraud  in  the 
transfer  of  personal  property ;  where  the 
proof  of  title  is  clear  and  uncontradicted, 
the  court  should  give  binding  instructions. 
Neaton  v.  Shaffer,  6  Kulp  367. 

12.  A  combination  to  defraud  creditors 
between  a  debtor  and  transferee  cannot 
be  established  bj  the  declaration  of  one 
party  in  the  absence  of  the  other.  Hager 
T.  FeiM,  6  Montg.  121. 

n.  Contracts  between  husband  and 
wife. 

13.  If  a  husband  at  the  time  of  a  toI- 
untary  settlement  on  his  wife  be  indebted 
in  any  amount,  the  burden  is  on  those 
claiming  imder  the  settlement  to  show 
that  it  was  not  coTinous.  Seijpie  y.  Seiple, 
1  Northam.  365 ;  reversed  as  to  another 
point  in  133  P.  S.  460;  s.  c.  25  W.  N.  0. 
488. 

14.  A  lot  purchased  by  a  wife  on  the 
credit  of  her  separate  estate  may  be  held 
by  her  against  her  husband's  creditors; 
so  if  a  house  be  built  on  the  lot  with 
money  raised  on  mortgage,  the  lot  having 
advanced  in  value.  Perrine  v.  Dinan,  133 
P.  S.  544. 

15.  In  a  suit  against  a  sheriff  for  sell- 
ing property  of  the  wife  under  execution 
against  her  husband,  she  may  show  title 
by  proving  that  the  goods  were  purchased 
with  the  proceeds  of  the  sale  of  a  build- 
ing paid  for  by  her  with  the  proceeds  of 
a  stock  of  notions  bought  by  her  on 
credit,  and  which  building  she  had  moved 
on  to  her  own  lot  Sogers  v.  McDowell, 
134  P.  8.  424. 

I*.  The  voluntary  conveyance  to  a  wife 
by  an  insolvent  husband  engaged  in  a 
hazardous  business,  made  with  intent  to 
I^ace  the  property  beyond  the  reach  of 
his  creditors,  is  fraudulent  and  void  as  to 
a  subsequent  creditor,  who  became  such 
without  notice  of  the  conveyance.  Mar- 
thaa  V.  B<ai,  139  P.  S.  399. 

17.  Where,  upon  the  trial  of  a  sherifPs 
interpleader,  the  goods  were  claimed  by 
the  wife  of  the  execution  defendant  under 


a  trust  deed  from  the  purchasers  at  a 
sherifTs  sale  under  judgments  against  the 
husband,  one  of  which  was  in  favor  of 
the  wife ;  it  was  lidd,  that  the  trust  being 
to  pay  the  grantor's  claims  and  apply  the 
balance  in  support  of  her  family,  it  was 
necessary  to  show  in  order  to  defeat  the 
claimant,  either  that  the  grantors  did  not 
acqiure  a  good  title  under  the  sale,  or  that 
the  assignment  to  the  claimant  was  fraudu- 
lent and  intended  by  the  grantors  to  hin- 
der and  delay  the  then  existing  creditors 
of  the  claimant's  husband.  Evans  v.  KU- 
gore,  147  P.  8.  19. 

la  In  an  action  of  ejectment  by  a 
married  woman  claiming  title  against 
her  husband's  creditors,  where  the  plain- 
tiff shows  that  she  purchased  the  prop- 
erty with  her  own  money,  she  is  entitled 
to  recover ;  otherwise,  if  the  title  was  put 
in  her  name  to  cheat  and  defraud  her 
husband's  creditors.  Ddaney  v.  Mulligan, 
148  P.  8. 167. 

19.  Where  a  widow  of  the  testator 
claimed  certain  notes  as  a  gift,  and  a  bill 
filed  by  the  executors  against  her  was 
dismissed,  the  court  refused  to  strike  off 
the  decree  on  the  petition  of  a  creditor, 
where  it  appeared  that  two  of  his  counsel 
had  notice  of  the  proceedings  before  the 
decree  was  made  and  there  was  no  proof 
that  the  decedent  was  insolvent  at  the  time 
of  the  gift  to  his  wife.  Koons  v.  Koons, 
148  P.  8.  586;  affirming  s.  o.  6  Kulp  317. 

20.  A  wife's  joining  with  her  husband, 
who  was  financially  embarrassed,  in  the 
conveyance  to  a  creditor  of  certain  of  his 
real  estate  encumbered  to  almost  its  full 
value,  so  as  to  release  her  right  of  dower, 
is  not  sufficient  consideration  to  support 
a  conveyance  of  other  real  estate  by  the 
husband  to  the  wife.  CommonweaMh  Ins. 
&  Trust  Co.  V.  Brmon,  166  P.  8.  477. 

See  Husband  and  Wife. 

m.  Between  parent  and  child. 

21.  That  an  assignment  of  real  estate 
to  a  son  in  trust,  was  in  fraud  of  the 
creditors  of  the  grantor,  is  no  reason  why 
a  judgment  creditor  of  the  son  should  be 
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permitted  to  interfere  with  his  carrying 
out  the  trust.  Dougherty  v.  Mortland, 
11  Atlan.  234. 

22.  A  bill  of  sale  from  an  insolvent  son 
to  his  father,  of  a  leasehold,  with  the  un- 
derstanding that  the  property  should  re- 
vert to  the  son  upon  payment  of  the  father's 
debt  out  of  the  rents,  is  void  as  against 
the  other  creditors  of  the  son.  Frey  v. 
Qessler,  12  Atlan.  864 ;  s.  c.  11  Cent  655. 

23.  In  ejectment  by  a  sheriff's  vendee, 
if  the  plaintiff  put  in  evidence  a  deed  by 
the  defendant  in  the  execution  to  her 
daughter  executed  and  recorded  two  years 
before  the  judgment  was  entered,  the 
burden  is  on  him  to  show  that  the  con- 
veyance was  made  to  hinder,  delay  or 
defraud  the  judgment  creditor;  other- 
wise he  was  properly  non-suited.  Brown 
V.  McCormick,  136  P.  S.  434. 

24.  A  contract  between  a  father  and 
son  providing  for  an  unreasonable  and 
extravagant  compensation,  is  not  fraudu- 
lent as  matter  of  law;  it  would  not  be 
fraudulent  in  fact  if  made  when  the 
father  is  possessed  of  large  means  and 
believed  himself  solvent,  unless  made  to 
defraud  future  creditors.  Adams  v.  Hit- 
ner,  140  P.  S.  166. 

25.  Where  a  purchaser  of  land  caused 
it  to  be  conveyed  to  his  son ;  it  was  held, 
that  a  creditor  of  the  father,  who  became 
such  years  afterward,  could  not  impeach 
the  deed  as  procured  to  defeat  creditors. 
McDonald  v.  (yNeil,  161  P.  S.  245. 

See  Gift  :  Infant. 

IV.  Conveyances  by  partners. 

26.  Where,  after  a  sheriffs  sale  and 
purchase  by  plaintiff  of  firm  property 
under  an  individual  judgment  note  given 
by  a  member  of  the  firm  for  a  firm  debt, 
the  firm  subsequently  gives  its  own  note 
for  the  same  debt  upon  which  there  is  a 
second  sale  and  repurchase  by  the  plain- 
tiff ;  it  was  held  that  the  first  sale  was  no 
satisfaction  and  the  second  sale  was  not  in 
fraud  of  other  creditors,  but  merely  per- 
fected the  purchaser's  title.  Stevens  v. 
Diehl,  127  P.  S.  416. 
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27.  Where  a  partner  in  the  fishing 
business  transferred  to  his  copartner  all 
his  interest  in  the  firm,  and  four  days  be- 
fore this  assignment  he  had  executed  a 
bill  of  sale  to  his  brother-in-law,  of  his 
interest  in  a  vessel  which  was  owned  by 
the  firm,  and  the  brother-in-law  was  a 
clerk  at  a  small  salary  and  knew  nothing 
of  the  fishing  business  and  made  no 
examination  of  the  boat  and  no  inquiry 
as  to  its  value,  and  he  gave  a  judgment 
note  for  an  amount  equal  to  nearly  two 
years  of  his  entire  salary,  and  he  knew 
that  the  boat  was  part  of  the  assets  of 
the  firm ;  it  was  Jield,  that  the  evidence 
was  sufficient  to  submit  to  the  jury  the 
bona  fides  of  the  sale,  and  that  the  fact 
that  the  sale  was  registered  was  imma- 
terial.   Eichenlavb  v.  Hail,  163  P.  S.  20L 

See  Pabtnebship. 

V.  By  corporations. 

2a  It  is  fraudulent  as  against  its 
creditors,  for  a  corporation  to  transfer  its 
property  to  a  new  company,  a  majority 
of  whose  stockholders  are  the  stockholders 
in  the  assignor.  Montgomery  Web  Co.  v. 
Diendt,  133  P.  S.  585;  s.  c.  25  W.  N.  C. 
649 ;  reversing  s.  c.  5  Montg.  9. 

VI.  Who  may  avoid  a  fraudulent 
conveyance. 

29.  The  plaintiff  in  ejectment  cannot 
avoid  his  own  deed  to  the  defendant  by 
showing  that  it  was  executed  in  pursuance 
of  a  lottery  and  therefore  invalid.  Me- 
bach  V.  Hunsicker,  132  P.  S.  349. 

30.  An  assignee  for  creditors  has  merely 
the  rights  of  his  debtor;  a  bill  does  not 
lie  by  him  to  avoid  a  previous  fraudulent 
transfer  of  the  debtor's  property.  Hor- 
lacher  v.  Bertolet,  12  Lane.  17. 

31.  A  fraudulent  conveyance  is  good 
between  the  parties,  and  only  persons 
whom  the  transaction  tended  to  defraud 
have  a  standing  in  court  to  avoid  it ;  a« 
against  all  other  persons,  the  deed  vests 
a  good  title  in  the  grantee.    McDonald  v. 

cymm,  i  Kuip  126. 

32.  A  conveyance  by  a  grantor  of  his 
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whole  estate  upon  a  spendthrift  trust  with 
power  of  appointment,  and  in  default  of 
appointment  with  remainder  to  the  grant- 
or's heirs,  is  fraudulent  and  void  as  to 
creditors,  including  those  who  become  such 
subsequent  to  the  conveyance,  and  the 
principal  and  income  of  the  trust  are 
liable  to  attachment  in  the  hands  of  the 
trustee.  CathenooocPa  Estate,  29  W.  N. 
C.344. 

Vn.  operation  of  a  fraudulent  con- 
vejrance. 

33.  A  transfer  with  intent  to  defraud 
creditors  is  fraudulent  though  made  for  a 
foil  and  valuable  consideration,  but  the 
purchaser,  if  ignorant  of  the  fraudulent 
intent,  is  protected.  Hager  v.  Weiss,  5 
Montg.  121. 

34.  Where  the  plaintiff  in  ejectment 
claimed  under  unrecorded  articles  of 
agreement  from  A,  and  the  defendants 
claimed  title  under  a  sheriff's  deed  upon 
a  judgment  i^ainst  A  entered  subsequent 
to  the  date  of  tho  agreement,  and  the 
plaintiffs  testimony  tended  to  show  that 
the  agreement  was  bona  fide  and  that 
notice  had  been  given  at  the  sheriff's  sale, 
while  the  defendant's  testimony  tended 
to  show  that  A  after  the  date  of  the 
agreement  had  continued  to  occupy  the 
land,  had  insured  the  buildings  in  his 
own  name,  and  had  treated  the  property 
as  his  own,  and  that  the  plaintiff  had 
declared  three  years  after  the  articles 
were  signed  that  A  was  the  owner  of  the 
property;  it  was  held,  that  the  case  was 
for  the  jury.  Hartley  v.  Millard,  167 
P.  S.  322. 

35.  Where  the  owner  of  land  which  is 
charged  with  liens  makes  a  conveyance, 
which  is  fraudulent  as  i^ainst  creditors, 
a  sheriff's  sale  under  a  judgment  subse- 
quently obtained  i^ainst  the  grantor 
passes  only  the  title  of  the  fraudulent 
grantee  and  the  prior  liens  are  not  af- 
fected.   Niederhofer  v.  Bange,  1  York  38. 

36.  The  act  31  March  1860,  sec.  130 
(amended  by  the  act  23  June  1885,  Bright- 
ly's  Purdon  638),  punishing  the  fraudulent 


secretion  and  removal  of  property  by  a 
debtor  with  intent  to  defraud  his  creditors, 
does  not  apply  to  the  fraudulent  convey- 
ance of  real  estate  for  that  purpose. 
Comm'th  v.  Markle,  1  York  39. 

FRAUDULENT  DEBTORS. 

See  Attachment,  III. 

FRAUDULEirr  JUDGMENTS. 

See  Fraud:  Judgment. 

I.  Judgments  obtained  by  fraud. 
II.  Debtor's  right  to  prefer  creditors. 
III.  When  a  judgment  is  fraudulent  as 

to  creditors. 
rV.  Judgments  from  husband  to  wife, 
v.  Who  may  attack  the  bona  fides  of 

a  judgment. 
VI.  When   a  judgment  may  be  im- 
peached. 
VII.  How  a  judgment  may  be  invali- 
dated. 
VIII.  Of  the  intent  to  defraud. 

I.  Judgments  obtained  by  fraud. 

1.  A  judgment  given  by  a  father  to  a 
son  without  consideration  will  be  opened 
where  there  is  any  evidence  of  imposition 
or  undue  influence.  Brehony  v.  Brehony, 
5  Kulp  266. 

See  Feaud. 

n.  Debtor's  right   to  prefer   cred- 
itors. 

2.  A  debtor  in  failing  circumstances 
may  prefer  his  creditors  by  a  confession 
of  judgment  as  he  sees  fit.  In  giving 
several  judgments  to  his  attorney  to  be 
entered  up,  he  may  prefer  his  attorney's 
judgment  to  the  others.  Harris's  Appeal, 
5  Cent.  553. 

3.  An  insolvent  corporation  may  prefer 
a  creditor  by  confessing  judgment  to  him, 
where  there  is  no  fraud  in  the  contracting 
of  the  debt  or  the  confessing  of  the  judg- 
ment. Prvuiy  v.  Prouty  Jb  Barr  Boot  <fe 
Shoe  Co.,  166  P.  S.  112. 
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m.  When  a  judgment  is  fraudulent 
as  to  creditors. 

4.  The  giving  of  a  judgmeiit  note  to 
one  of  their  creditors  by  a  partnership 
for  going  bail  upon  an  appeal  from  a 
judgment  against  them  individually  is 
not  in  fraud  of  the  latter's  judgment  cred- 
itors; and  this,  though  part  of  the  debt  is 
the  indebtedness  of  the  partnership  to  the 
bail.     Cavanovan's  Appeal,  5  Atlan.  820. 

5.  It  is  not  a  fraud  in  law  for  an  execu- 
tor to  confess  a  judgment  for  a  bona  fde 
debt,  barred  by  the  statute.  Woods  v. 
Irwin,  141  P.  S.  278. 

6.  Where  judgment  is  fraudulently 
confessed  for  more  than  is  actually  due, 
it  is  wholly  vitiated  by  the  fraud,  and  the 
fact  that  a  sheriff's  sale  under  the  judg- 
ment did  not  realize  as  much  as  was 
really  due  is  immaterial.  Lynch  v.  Eng- 
lish, 4  Del.  481. 

7.  An  affirmative  finding  by  an  auditor 
sustained  by  the  court  below,  that  a  judg- 
ment is  not  collusive  and  fraudulent,  will 
not  be  reversed  by  the  supreme  court  ex- 
cept for  palpable  error.  Baird  v.  Ford, 
162  P.  S.  637. 

a  Upon  the  distribution  of  the  pro- 
ceeds of  personal  property  where  the 
judgments  of  the  execution  creditors 
were  attacked  for  fraud  but  the  commis- 
sioner found  in  their  favor,  the  court 
refused  to  set  the  finding  aside  in  the 
absence  of  gross  error  in  such  finding  of 
fact.    Price  v.  Price,  3  Northam.  61. 

IV.  Judgments  from  husband  to 
wife. 

9.  Where  a  creditor  of  a  deceased  hus- 
band, after  his  death  and  before  burial, 
obtained  from  the  wife  a  judgment  note 
for  her  husband's  debt;  it  was  held  not 
to  be  such  fraud  as  would  defeat  an  ac- 
tion on  the  note.  Elee  v.  QiUinan,  12 
Atlan.  479 ;  s.  o.  11  Cent.  206. 

10.  If  a  wife  in  good  faith  takes  a 
judgment  from  her  husband  for  an 
amount  she  believes  at  the  time  due  her, 
it  can  be  maintained  against  his  creditors. 


though  in  excess  of  the  amount  actually 
due.  Howard  Watch  Co.  v.  BediUwm,  131 
P.  S.  385. 

11.  Where  a  wife  upon  a  judgment 
confessed  by  the  husband  for  money 
received  from  the  wife  levied  upon  the 
goods  la  a  millinery  establishment;  it 
was  heild,  that  the  proceeding  was  not  in 
fraud  of  creditors  because  the  evidence 
failed  to  show  that  the  business  belonged 
to  the  wife ;  and  an  attachment  issued 
by  a  subsequent  creditor  was  dissolved. 
Bowen  v.  Prizer,  7  Montg.  65. 

12.  Upon  the  trial  of  an  issue  concern- 
ing the  validity  of  a  judgment  given  by 
a  husband  to  his  wife,  it  was  hdd  to  be 
incompetent  for  the  wife  to  prove  by  her 
counsel,  certain  declarations  made  by  her 
in  his  office  in  the  absence  of  the  contest- 
ing creditor  showing  the  existence  of  an 
indebtedness  to  her  from  her  husband. 
Schwartz  v.  Schtoartz,  6  York  36. 

See  Husband  autd  Wife. 

V.  Who  may  attack  the  bona  fides 
of  a  judgment. 

13.  A  judgment  note  given  to  defraud 
the  creditors  of  the  maker,  though  void 
as  to  creditors,  is  good  and  will  be  esr 
forced  between  the  parties  to  the  note. 
Harbaugh  v.  Butner,  148  P.  S.  273. 

14.  A  rule  to  open  a  judgment  at  the 
instance  of  a  subsequent  creditor  will  be 
discharged  as  a  matter  of  course.  The 
proper  practice  is  to  apply  for  a  rule  on 
the  plaintiff  and  sheriff  to  show  canse 
why  the  money  produced  by  the  sheriff's 
sale  should  not  be  paid  into  court,  and 
dispute  the  validity  of  the  judgment 
before  an  auditor  or  apply  for  an  issue 
to  be  tried  in  court.  Under  the  act  16 
June  1836  (Brightly's  Purdon  854)  the 
right  to  an  issue  is  not  a  matter  of  right; 
an  issue  will  be  refused  where  the 
application  is  resisted  and  sustained  by 
depositions  which  are  sufficient  Moore 
V.  Dunn,  147  P.  S.  359;  aflanning  s.  a  10 
C.  C.  79.  As  to  the  proper  practice  in 
such  cases,  see  the  opinion  of  Arnold,  J., 
in  this  case. 
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15.  Where  the  proceeds  of  a  collusively 
confessed  judgment  are  in  the  hands  of 
the  sheriff,  an  execution  issued  by  a  bona 
fide  creditor,  upon  a  judgment  obtained 
after  the  sheriff's  sale,  will  bind  such 
proceeds  and  give  such  creditor  a  standing 
to  test  the  validity  of  the  fraudulent 
judgment.  Where  the  fund  is  insufficient 
to  pay  the  bona  fide  creditor's  claim  in 
full,  the  whole  of  it  should  be  awarded 
to  him;  and  this,  although  the  amount 
was  increased  by  advances  of  the  fraudu- 
lent plaintiff  to  pay  off  liens  prior  to  his 
execution,  in  furtherance  of  the  fraud. 
SuUivan  v.  Tinker,  140  P.  S.  36. 

16.  Creditors  who  have  not  reduced 
their  claims  to  judgments,  have  no  stand- 
ing to  restrain  by  injunction  the  distri- 
bution of  a  sheriff's  sale  on  the  ground 
that  the  judgment  under  which  the  sale 
was  made  was  fraudulent  and  collusive. 
Kdly  V.  Herb,  167  P.  S.  41. 

17.  Upon  the  trial  of  a  sheriff's  inter- 
pleader the  claimant  may  attack  the 
bonafidea  of  the  judgment  upon  which 
the  execution  was  issued  and  show  that 
the  same  was  fraudulent,  where  the  claim- 
ant's title  is  founded  upon  transactions 
between  him  and  the  defendant  in  the 
execution.  Hartley  v.  Weideman,  3  Dist. 
£ep.  336. 

la  Where  the  wife  of  a  defendant 
was  separated  from  him  and  petitioned 
to  open  the  judgment  against  him  on 
the  ground  that  it  was  collusively  con- 
fessed for  the  purpose  of  depriving  her 
of  her  dower ;  it  was  held,  that  the  judg- 
ment would  not  be  opened,  but  that  the 
proper  practice  was  to  direct  an  issue 
to  determine  the  validity  of  the  judgment 
as  against  the  wife.  Taylor  v.  Neff,  9 
York  6. 

See    JUDQUBNT. 

VI.  When  a  judgment  may  be  im- 
peached. 
19.  Where  a  judgment  is  attacked  in 
the  common  pleas  by  a  judgment  creditor, 
it  cannot  subsequently  be  attacked  in 
the  orphans'  court  by  the  same  party. 
Balston'a  Estate,  168  P.  S.  646. 


20.  The  record  and  decree  of  the 
orphans'  court  may  be  impeached  in 
collateral  proceedings,  where  it  is  alleged 
that  the  decree  was  obtained  by  fraud. 
Phelpa  V.  Bmaon,  161  P.  S.  418. 

See  jTn>oMBNT. 

Vn.  How  a  judgment  may  be  in- 
validated. 

21.  Upon  the  opening  of  a  judgment 
entered  on  a  bond  and  warrant,  if  fraud 
be  raised  as  a  defence  it  must  be  afSrm- 
atively  and  positively  proved.  Hippt  v. 
Wardle,  1  Atlan.  727. 

22.  On  the  trial  of  an  issue  to  test 
whether  a  confessed  judgment  was  in 
fraud  of  the  plaintiff  in  the  issue,  the 
acts  and  declarations  of  the  defendant  in 
the  judgment  made  in  the  absence  of  the 
plaintiff  in  the  judgment  (and  defendant 
in  the  issue)  are  not  admissible  against 
the  latter.     Wolf-f.  Kohr,  133  P.  S.  13. 

23.  Upon  an  issue  to  test  whether  a 
judgment  was  confessed  in  fraud  of  the 
plaintiff  in  the  issue,  the  plaintiff  in  the 
judgment  may  show  the  real  considera- 
tion; and  this,  though  it  may  tend  to 
contradict  the  indorsement  of  the  con- 
sideration on  the  bond.     Ibid. 

24.  If,  upon  distribution  of  the  pro- 
ceeds of  a  sheriff's  sale,  a  judgment  con- 
fessed for  the  arrears  of  a  dower  charge 
be  attacked  by  other  creditors  as  fraudu- 
lent and  collusive,  the  fraud  and  collusion 
cannot  be  established  by  casual  declara- 
tions of  the  plaintiff  and  defendant  not 
made  in  each  other's  presence,  the  same 
being  denied  by  both  parties  under  oath. 
Kintxd  V.  Kintxd,  133  P.  S.  71. 

25.  Where,  by  a  suit  in  foreign  attadi- 
ment,  a  judgment  In  another  court  in 
favor  of  the  defendant  against  the  gar- 
nishee has  been  attached  and  subsequently 
such  judgment  is  opened,  and  it  appears 
that  an  attaching  creditor  who  opposed 
this  action  was  paid  the  amount  of  his 
claim,  and  a  verdict  and  judgment  is 
obtained  for  the  defendant,  and  it  appears 
further  that  this  was  in  ptirsuance  of  a 
fraudulent  agreement  between  plaintiff 
and  defendant,  a  case  is  made  out,  which, 
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if  unexplained,  would  justify  the  jury, 
upon  the  trial  of  the  foreign  attachment, 
that  there  was  collusion  and  fraud;  in 
such  case  the  verdict  and  judgment  for 
defendant  wovdd  not  be  conclusive  upon 
the  plaintiff  in  the  foreign  attachment, 
and  the  burden  would  be  on  the  garnishee 
to  show  that  there  was  nothing  really 
due  on  the  judgment  attached.  Palmer 
V.  Oilmore,  148  P.  S.  48.  See  Sommer  v. 
GUmore,  160  P.  S.  129. 

26.  Upon  the  trial  of  an  attachment 
execution  where  the  plaintiff  claims  that 
the  defendant  owes  the  garnishee  money, 
and  it  appears  that  the  garnishee  held  a 
judgment  against  the  defendant  which 
had  been  opened  and  upon  the  trial  of 
which  a  judgment  had  been  entered  in 
favor  of  defendant,  and  upon  which 
trial  the  defendant  had  claimed  that  the 
note  then  in  suit  had  never  represented 
a  real  debt;  it  was  held,  that  declarations 
written  or  oral  of  either  the  defendant  or 
the  garnishee,  which  tended  to  show  that 
the  judgment  did  represent  a  real  debt, 
were  admissible  in  favor  of  the  plaintiif. 
Sommer  v.  Oilmore,  160  P.  S.  129.  See 
Palmer  v.  Oilm^e,  148  P.  S.  48. 

27.  A  judgment  note  cannot  be  in- 
validated by  the  loose  declarations  of 
the  debtor  that  he  confessed  the  judg- 
ment to  defraud  creditors.  Drake  v. 
Hayes,  2  Lack.  Jur.  297. 

See  JUDGMEKT. 

Vm.  Of  the  intent  to  defraud. 

28.  Where  a  purchaser  under  articles 
confessed  a  judgment  in  ejectment  to  his 
vendor  for  unpaid  purchase  money  who 
took  possession  under  an  habere  facias  ; 
it  was  held,  in  ejectment  by  a  purchaser  at 
sheriff's  sale,  tuider  a  judgment  obtained 
against  the  vendee  under  articles,  prior 
to  the  latter's  confession  in  ejectment, 
that  such  confession,  was  not  evidence 
of  fraud  on  creditors,  in  the  absence  of 
proof  that  the  vendor  under  articles  had 
knowledge  of  the  intention  of  his  vendee 
to  defraud,  BeU  v.  Throop,  140  P.  S. 
641, 


29.  The  relationship  of  brothers  reuses 
no  presumption  of  fraud  on  the  con- 
fession of  a  judgment;  in  such  a  case, 
fraud  must  be  clearly  and  distinctly 
proven  as  in  other  cases,  Mtdven  v. 
McChskey,  160  P,  S.  376. 

30.  Where  a  judgment  was  confessed 
to  a  brother  for  money  advanced  some 
years  before  and  it  did  not  appear  that 
there  was  any  intention  to  make  a  gift 
of  the  money;  it  was  hdd,  that  the 
judgment  was  not  fraudtdent  Klirie  v. 
(yDonnell,  11  C.  C.  38. 

31.  In  an  action  by  a  creditor  i^tunst 
his  debtor  and  another  person  to  whom 
the  debtor  has  confessed  judgment  to 
recover  damages  for  the  loss  of  the  debt 
caused  by  an  alleged  conspiracy  between 
the  defendants,  the  case  will  be  with- 
drawn from  the  jury,  unless  the  evidence 
of  collusion  does  more  than  merely  raise 
a  suspicion.  Merchant^  &  Manufacturers^ 
National  Bank  of  Pittsburgh  v.  Titiker, 
158  P.  S.  17. 

32.  Upon  an  issue  to  determine  whether 
the  judgment  upon  which  the  execution 
was  issued  was  given  for  the  purpose 
of  defrauding  creditors ;  it  was  held,  that 
the  jury  would  not  be  permitted  to  infer 
a  fraudulent  intent  from  the  mere  fact 
of  preference,  where  it  appeared  that 
there  was  an  actual  debt  due;  a  judg- 
ment cannot  be  impeached  without  evi- 
dence tending  to  show  either  some 
advantage  or  benefit  to  the  debtor  beyond 
the  discharge  of  his  obligation,  or  some 
other  benefit  to  the  creditor  beyond  mere 
payment  of  his  debt,  or  some  injury  to 
the  other  creditors  beyond  mere  post- 
ponement. Werner  v.  Zierfaas,  162  P.  S. 
360. 

33.  Upon  the  trial  of  an  issue  as  to 
the  validity  of  a  judgment  given  by 
a  husband  to  his  wife,  the  parties  are 
competent  to  prove  their  intention  at 
the  time  the  judgment  was  given,  but 
it  is  not  competent  to  show  that  there 
was  no  avowal  between  the  parties  of 
an  intention  to  defraud.  Sdiwartz  v. 
Schvoartz,  6  York  36. 
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FBAUDULEirr  MORTGAGES. 

1.  A  mortgage  accepted  by  a  vendor 
in  furtherance  of  a  fraud  upon  the  latter's 
creditors  will  not  be  enforced.  Rowland 
T.  Martin,  4  Cent.  760. 

a.  Where  the  mortgage  has  been  as- 
signed by  the  two  owners  thereof  (one  of 
whom  was  the  defendant  in  the  attach- 
ment execution)  to  the  garnishee,  and  one 
of  the  two  assignors  (the  defendant)  tes- 
tified that  the  assignment  was  made  in 
fraud  of  creditors,  which  was  contradicted 
by  the  other  assignor  and  the  garnishees, 
who  both  testified  to  a  full  consideration 
for  the  assignment ;  it  was  held,  that  the 
court  properly  instructed  the  jury  to  find 
for  the  garnishees.  SkUea  y.  Dickson, 
147P.  S.  117. 

See  MoBTOAOB. 

FREEHOLDERS. 

See  ExBcirriON,  III. :  Fbiyilegk,  II. 

FUGITIVES  FROM  JUSTICE. 

1.  Any  person  charged  with  an  offence 
punishable  by  the  penal  laws  of  the  state 
may  be  arrested  in  any  other  state  and 
delivered  up  as  a  fugitive  from  justice. 
The  words  "  other  crime  "  in  the  second 
section  of  the  tenth  article  of  the  consti- 
tation  of  the  United  States,  construed. 
Cvmrn'th  v.  Kuchd,  Vaux's  Dec.  174. 

2.  A  person  charged  with  crime  in  an- 
other state  will  be  delivered  up,  no 
matter  what  time  has  elapsed  from  the 
commission  of  the  offence  until  his  arrest. 
Ibid. 

3.  The  oath  upon  which  the  warrant 
issues  is  sufficient  to  justify  a  magistrate 
in  holding  an  alleged  fugitive  until 
the  necessary  requisition  papers  arrive. 
Comm'th  v.  Fassitt,  Vaux's  Dec.  30. 

4.  A  warrant  for  a  fugitive  charged 
with  murder  need  not,  under  the  act  of 
24  May  1878  (Brightly's  Purdon  943), 
specify  either  when  or  upon  whom  the 
murder  was  committed.  Comm'th  v.  Mo- 
CandUus,  7  C.  C.  61. 

5.  Under   the  act  of  24    May  1878 

36 


(Brightly's  Purdon  943),  relating  to  fugi- 
tives from  justice,  the  only  inquiry  is  as 
to  the  identity  of  the  prisoner.  But  if 
he  takes  out  a  writ  of  habeas  corpus,  he 
is  before  the  court  with  a  full  right  to 
have  it  pass  upon  the  legality  of  the 
arrest  and  holding,  as  though  the  act  of 
24  May  1878  (Brightly's  Purdon  943) 
had  no  existence.    Ibid. 

6.  The  governor  will  decline  to  grant  a 
requisition  for  a  husband  charged  with 
deserting  his  wife.  Extradition  Case,  9 
C.  C.  27. 

7.  A  defendant  charged  with  rape  and 
bastardy  and  surrendered  by  another 
state  "  to  be  tried  for  the  offence  of  rape 
and  that  only,"  may  be  convicted  of  for- 
nication and  bastardy  upon  the  trial  of 
the  original  indictment.  Comm'th  v. 
Johnston,  12  C.  C.  263. 

8.  Where  the  defendants  were  charged 
with  libel,  the  governor  refused  a  requisi- 
tion on  the  governor  of  New  York  where 
it  appeared  that  the  offence  was  com- 
mitted in  the  state  of  New  York,  that 
the  libelous  paper  was  published  in  the 
state  of  New  York,  that  the  defendants 
were  citizens  and  residents  of  New  York 
at  the  time  of  the  commission  of  the 
offence  and  were  not  in  the  state  of 
Pennsylvania,  and  it  farther  appeared 
that  the  offence  of  libel  was  actionable 
in  the  state  of  New  York.  SpevaKs 
Case,  13  C.  C.  148. 

FUTURE  ADVANCES. 

See  ExEcuTioir,  XV.  (t) :  Mobtqage,  VL 

GAMBLING. 

See  LoTTEBT. 

1.  Betting  is  gambling  within  the  act 
of  22  April  1794  (Brightly's  Purdon  950), 
and  a  check  given  in  pursuance  of  a  bet 
is  void,  even  in  the  hands  of  an  innocent 
third  party  for  value.  Durr  v.  Barclay,  8 
C.  C.  285. 

2.  The  playing  of  cards,  quoits,  and 
other  games  of  chance  for  drinks  is 
gambling.  Montgomery  Co.  Licenses,  4 
Montg.  77. 
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3.  The  plaintiff  in  ejectment  cannot 
avoid  his  own  deed  to  the  defendant  by 
showing  that  it  was  executed  in  pursu- 
ance of  a  lottery,  and  therefore  invalid. 
Allehach  v.  Hunsicker,  132  P.  S.  349. 

4.  For  the  procedure  for  the  destruc- 
tion of  gambling  apparatus  under  the 
act  31  March  1860,  sec.  59  (Brightly's 
Purdon  510),  see  In  re  Gamblersf  Paror 
phemalia,  1  Lack.  L.  N.  17. 

GAME. 

See  Fish. 

1.  The  act  of  3  June  1878,  as  amended 
by  the  act  of  25  April  1889  (Brightly's 
Purdon  946),  punishing  the  having  in 
possession  quail  between  the  15th  of 
December  of  one  year  and  the  Ist  of 
November  next  following,  does  not  apply 
to  quail  killed  in  another  state.  Comm'th 
y.  Wilkinson,  139  P.  S.  298;  s.  o.  27  W. 
N.  C.  160. 

2.  An  indictment  under  the  act  of  14 
May  1889  (Brightly's  Purdon  949)  for  kill- 
ing, etc.,  "two  larks,  the  same  being  insec- 
tivorous birds,"  is  bad.  Such  an  indict- 
ment is  bad  under  the  act  of  3  June  1878 
(Brightly's  Purdon  945)  without  proper 
preliminary  proceedings  before  a  jus- 
tice and  recognizance  to  appear  at  court. 
Comm'th  v.  Beam,  4  Del.  225. 

GAS  — GAS  COMPANIES. 

See  Eleotbio  Light  :  Natural  Gas. 

1.  A  borough  has  no  power  to  lay  gas 
in  the  streets  to  supply  citizens  with  gas, 
and  an  ordinance  authorizing  a  private 
citizen  to  lay  gas  pipes  is  inoperative. 
Ranaberry  v.  Keller,  2  Northam.  305. 

2.  A  gas  company  organized  under  the 
special  act  of  8  March  1869  (P.  L.  1872, 
1217),  with  the  exclusive  right  to  furnish 
manufactured  gas  to  the  citizens  of  War- 
ren for  light,  was  held  to  have  no  exclu- 
sive right  as  against  a  corporation  de- 
livering natural  gas  to  the  citizens  of 
Warren  for  lighting  purposes  under  the 
act  29  May  1885  (Brightly's  Purdon 
1593).     Warren  Gas  Light  Co.  v.  Penn- 


sylvania Oas  Co.,  161  P.  S.  510 ;  afBiming 
s.  0. 13  C.  C.  310. 

a.  Where  a  corporation  was  created  by 
a  special  act  of  assembly  for  the  particu- 
lar purpose  of  supplying  gaslight ;  it  was 
held,  that  it  could  not  enlarge  its  pur- 
pose to  supply  heat  by  means  of  gas  by 
accepting  the  provisions  of  the  act  29 
April  1874  (Brightly's  Purdon  405). 
Keystone  Fuel  Oas  Co.,  12  G.  C.  302 ;  8.  a 
31  W.  N.  C.  231. 

4.  The  right  of  a  gas  company  to  ex- 
clusive franchises  is  limited  to  those  com- 
}>anies  incorporated  under  the  general 
corporation  act  of  29  April  1874;  sack 
exclusive  franchises  do  not  inure  to  a 
company  incorporated  prior  to  that  act 
by  virtue  of  such  company  having  filed  a 
certificate  accepting  the  constitution  and 
the  act  of  1874  and  its  supplements. 
Consolidated  Gas  Co.  v.  Pittsburgh  7H»- 
minating  Co.,  4  Dist.  Kep.  299. 

5.  A  gas  company  chartered  in  1871 
which  has  accepted  the  provisions  of  the 
act  29  April  1874  (Brightly's  Purdon  413) 
is  entitled,  under  the  26th  section  of  that 
act,  to  the  exclusive  franchises  conferred 
by  sec.  34  (Brightly's  Purdon  954).  Su- 
burban Gas  Co.,  14  C.  C.  519. 

6.  A  company  incorporated  under  the 
act  29  April  1874,  sec.  34,  clause  3 
(Brightly's  Purdon  955),  for  the  mannf»>- 
ture  and  supply  of  gas  or  the  supply  of 
light  or  heat  by  any  other  means,  has  an 
exclusive  franchise  until  it  shall  have, 
from  its  earnings,  realized  and  divided 
among  its  stockholders,  during  five  years, 
a  dividend  equal  to  eight  per  cent  per 
annum  upon  its  capital  stock;  the  gov- 
ernor will  not  grant  a  charter  under  the 
act  2  June  1887  (Brightly's  Purdon  957) 
to  another  corporation  for  the  purpose  of 
the  manufacture  and  supply  of  gas  in  the 
same  district  until  such  previous  exclu- 
sive franchise  has  expired.  Lansdormu 
Gas  Co.,  14  C.  C.  518;  Subut1>an  Oat  Co., 
14C.  C.  519;  s.  c.  15  C.  C.  126. 

7.  The  courts  are  the  only  tribunals 
for  determining  to  what  distance,  under 
the  term  "  vicinity,"  a  gas  company  h»» 
the  right  to  supply  gas  to  the  public. 
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Suburban  Gas  Co.,  15  C.  C.  126;  8.  o.  14 
C.  C.  619. 

8.  The  right  of  a  gas  company  to  use 
the  streets  of  a  city  is  subject  to  the 
rights  of  the  public;  where  the  public 
interests  require  a  relocation  of  gas 
mains,  a  private  corporation  must  sub- 
mit. Wilkes-Barre  Gas  Co.  v.  WUkea- 
Barre,  6  Kulp  431. 

9.  Where  the  defendant  was  the  lessee 
of  the  ground  and  cellar  floors  of  a  build- 
ing, the  upper  floors  of  which  were  occu- 
pied by  other  tenants  and  the  meters  for 
the  measurement  of  gas  supplied  to  the 
upper  tenants  were  located  in  the  defend- 
ant's cellar,  the  court  refused  to  restrain 
him  by  injunction,  at  the  suit  of  the  gas 
company,  from  removing  the  meters  of 
the  upper  tenants  and  interfering  with 
the  inspection  of  the  same  by  its  agents, 
where  tiie  evidence  showed  that  it  would 
not  be  impracticable  nor  unusual  to  locate 
their  meters  on  the  upper  floors.  WUkea- 
Barre  Gas  Co.  v.  Turner,  7  Knlp  399. 

10.  A  city  contractor  will  not  be  en- 
joined from  proceeding  with  a  paving 
contract  at  the  suit  of  a  gas  company, 
seeking  to  lay  its  trenches,  who  have 
delayed  their  work  for  an  unreasonable 
time.  Wilkes-Barre  Gaa  Co.  v.  Hendier, 
7  Lane.  42. 

See  Natubai.  Gas. 

GIFT. 

See  Chabitt  :  Feauds  —  Stattttb  of. 

I.   Of  the  right  to  give. 

11.  Acceptance. 

III.  What  will  amoimt  to  a  gift 
ly.  From  husband  to  wife. 
V.  From  wife  to  husband. 
VI.  Gift  of  land. 
VII.  Proof  of  gift 
VIIL  Gift  mortis  causa. 

I.  Of  the  right  to  giye. 

1.  The  power  of  a  husband  by  gift 
inter  vivos  to  dispose  in  good  faith  of  his 
personal  property  to  the  exclusion  of  his 
wife  is  absolute.  Lines  v.  Lines,  142  P.  S. 
149 ;  affirming  s.  o.  2  Northam.  349. 


n.  Acceptance. 

2.  The  assent  to  a  gift  by  a  donee  will 
be  presumed  and  the  title  will  vest  eo 
instanti  the  gift  is  made ;  and  this,  though 
he  be  ignorant  of  the  transaction.  The 
title  will  continue  in  the  donee  until  he 
rejects  it,  and  the  burden  of  proof  is  on 
those  who  allege  his  refusal  to  accept 
Tarr  v.  Bobinam,  168  P.  S.  60. 

m.  What  will  amount  to  a  gift. 

3.  A  note  for  ^5000  given  by  a  wid- 
ower to  a  trustee  for  his  children  upon 
the  day  of  his  second  marriage,  was  hdd 
to  be  an  executed  gift  inter  vivos,  and  not 
in  fraud  of  the  rights  of  his  second  wife. 
jRoss'a  Appeai,  127  P.  S.  4. 

4.  In  the  traverse  of  an  escheat  it  was 
hdd,  that  the  fact  that  five  months  before 
his  death  the  decedent  gave  to  defendant 
a  box  containing  a  ^1000  registered  bond 
and  certain  railroad  stock,  saying,  "  Take 
this  and  keep  it  for  yourself,"  and  adding 
that  she  must  not  open  it  until  after  his 
death,  established  a  gift  inter  vivos  of  the 
bond  and  stock.  Comm'th  v.  Crompton, 
137  P.  S.  138;  s.  o.  26  W.  N.  C.  476; 
affirming  s.  o.  46  L.  1. 190. 

5.  Where  the  obligee  in  a  bond  endorses 
payment  of  interest  on  the  bond  in  the 
presence  of  the  obligor,  each  time  the 
interest  becomes  payable,  it  is  a  sufficient 
execution  of  a  gift  of  the  interest  to  the 
obligor.    Lewis's  EsUxte,  139  P.  S.  640. 

6.  An  owner  of  personal  property  may 
transfer  the  title  by  the  gift  of  it  direct 
to  the  donee,  or  he  may  impress  upon  it 
a  trust  for  the  donee's  benefit ;  in  either 
case,  however,  if  the  transaction  remains 
imperfect  and  executory,  equity  will  not 
aid  in  its  enforcement.  Smith's  Estate, 
144  P.  S.  428.  See  Gaffney's  Estate,  146 
P.  S.  49. 

7.  Where  a  check  is  drawn  for  the 
whole  amount  of  the  deposit,  and  the 
drawer  intends,  by  means  of  the  check, 
to  make  a  gift  to  another  of  the  whole 
fund,  the  check  will  operate  as  an  equi- 
table assignment  of  the  fund.  Taylor's 
Estate,  154  P.  S.  183. 
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8.  Where  a  mother  gave  certain  bonds 
and  stock  to  her  daughter,  and  the  evi- 
dence showed  that  the  gift  was  a  volun- 
tary one,  and  that  the  mother  was  not 
impoverished  by  the  gift  and  made  no 
complaint  during  the  life  of  her  daughter, 
and  it  further  appeared  that  the  mother 
had  a  strong  will  and  was  not  controlled 
by  her  daughter  or  anybody  else ;  it  was 
held,  that  she  could  not  rescind  the  gift 
after  the  death  of  her  daughter.  Yedkel 
V.  McAfee,  156  P.  S.  600. 

9.  A  voluntary  bond  payable  at  the 
maker's  death  and  given  for  the  purpose 
of  defrauding  the  maker's  wife  of  her 
rights  in  his  estate,  cannot  be  sustained 
where  the  donee  is  a  party  to  the  fraud ; 
where  such  a  bond  has  been  given  to  a 
person  who  is  neither  a  party  nor  a  privy 
to  the  fraud,  it  will  be  paid  out  of  the 
personal  estate,  but  the  widow  will  be 
entitled  to  compensation  against  the  heirs 
out  of  the  real  estate.  Hummd'a  Estate, 
161  P.  S.  215. 

10.  Where  bonds  were  found  in  an 
envelope  endorsed  by  the  decedent  as 
"  held  for  "  a  certain  nephew,  and  the  lat- 
ter was  credited  with  the  interest  in  a 
ledger  account  kept  by  the  decedent;  it 
was  held,  that  the  latter  had  made  himself 
a  trustee.  Smith's  Estate,  8  C.  C.  639 ; 
s.  c.  47  L.  I.  318. 

11.  A  family  agreement  between  the 
children  of  a  decedent  and  his  widow 
that  the  latter  shall  use  the  corpus  of  the 
estate  for  her  support  will  be  upheld  as 
a  gift.     Cocker's  Estate,  11  C.  C.  243. 

12.  Where  a  mortgage  was  purchased 
by  a  mother  and  put  in  a  daughter's 
name,  and  the  latter  assisted  her  mother 
for  many  years  in  the  household  and 
store,  and  a  son  testified  that  the  mother 
stated  that  she  intended  to  compensate 
her  daughter  to  the  amount  of  the  mort- 
gage; it  was  held,  after  the  mother's 
death,  that  the  mortg{^e  was  a  gift  to  the 
daughter.    Stem's  Estate,  15  C.  C.  4. 

13.  Where  a  decedent  left  two  benefit 
certificates  of  five  thousand  dollars  each 
made  payable  to  his  brother,  and  at  his 
death  he  owed  his  brother,  who  knew 


nothing  of  the  certificates,  over  twenty- 
five  thousand  dollars;  it  was  held,  that 
the  certificates  were  gifts  to  the  brother 
and  could  not  be  considered  as  payments 
on  account  of  the  indebtedness.  Ken- 
drick^s  Estate,  16  C.  C.  24;  s.  c.  35  W.  N.  C. 
46. 

IV.  From  husband  to  wife. 

14.  Where  a  husband  gave  to  the 
plaintiff,  trustees  for  his  wife  and  her 
children,  a  bond,  conditioned  to  pay  the 
interest  to  his  wife  or  to  the  plaintiffs  in 
trust  for  her  annually  during  her  life,  and 
on  her  death  to  pay  the  principal  to  her 
children ;  it  was  hdd,  in  an  action  by  the 
trustees  on  the  bond,  that  the  wife  was 
the  sole  owner  of  the  interest  on  the 
fund,  and  her  positive  and  definite  declara- 
tions ante  motam  litem  were  admissible  and 
sufficient  to  show  in  defence  of  the  action 
that  she  made  a  gift  of  the  interest  to 
defendant.     Gait  v.  Smith,  145  P.  S.  167. 

15.  Where  a  husband  makes  a  deed  to 
his  wife  as  a  gift,  of  a  not  undue  portion 
of  his  estate,  and  such  deed  is  drawn  by 
counsel  and  executed  openly  in  the  pres- 
ence of  one  of  his  children,  and  acknowl- 
edged before  a  notary,  who  had  known  the 
grantor  for  many  years,  without  coercion, 
collusion  or  fraud,  such  deed  cannot  be 
overcome  on  the  ground  of  mental  in- 
capacity in  the  absence  of  clear  and 
unquestionable  evidence.  Elcessor  v.  El- 
cessor,  146  P.  S.  359. 

16.  Where  a  widow  of  the  testator 
claimed  certain  notes  as  a  gift  and  a  bill 
filed  by  the  executors  against  her  was  dis- 
missed, the  court  refused  to  strike  off  the 
decree  on  the  petition  of  a  creditor,  where 
it  appeared  that  two  of  his  counsel  had 
notice  of  the  proceedings  before  the  de- 
cree was  made,  and  there  was  no  proof 
that  the  decedent  was  insolvent  at  the 
time  of  the  gift  to  his  wife.  Koons  v. 
Ebons,  148  P.  S.  585 ;  affirming  s.  c  6 
Kulp  317. 

17.  Where  it  is  sought  to  charge  a 
legatee  with  money  of  a  decedent  in  her 
hands,  and  the  only  evidence  to  support 
the  claim  is  a  declaration  of  the  legatee 
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herself,  that  she  had  received  the  money 
from  the  decedent  before  his  death  as  a 
gift,  the  whole  of  the  declaration  must 
be  taken  as  true  in  the  absence  of  evi- 
dence to  the  contrary.  Miller's  Estate, 
161  P.  S.  625. 

la  The  transfer  of  a  judgment  by  a 
husband  to  a  wife  at  a  time  when  the 
husband  is  out  of  debt  is  a  valid  gift ; 
the  consideration  of  natural  love  and 
affection  will  sustain  it  Beese  v.  Reese, 
157  P.  S.  200. 

19.  Where  a  deposit  was  in  the  name 
of  a  wife ;  it  was  hdd,  that  a  testamen- 
tary paper  in  her  handwriting  to  the 
«fEect  that  the  deposit  really  belonged  to 
her  husband  was  competent  evidence  of 
his  ownership;  and  this,  although  when 
the  paper  was  found  the  signature  was 
torn  o£F;  and  where  it  further  appeared 
that  the  wife  had  declared  that  the 
money  belonged  to  her  husband  and  that 
she  had  taken  charge  of  it  because  he 
was  not  much  of  a  business  man ;  it  was 
held,  that  such  evidence  was  sufficient  to 
rebut  any  presumption  of  a  gift  Orad^s 
Estate,  168  P.  S.  621 ;  affirming  s.  o.  41 
P.  L.  J.  9. 

20.  Where  a  husband,  upon  purchasing 
real  estate,  took  title  in  his  wife's  name, 
and  the  latter  contributed  a  small  amount 
of  the  purchase  money  and  made  a  will 
devising  the  land  to  her  husband  and 
subsequently  the  property*  was  sold,  and 
with  the  proceeds  the  husband  bought 
other  real  estate  in  his  own  name  and 
dealt  with  it  as  his  own  for  several  years, 
until  there  was  a  separation  between 
himself  and  his  wife;  it  was  hMd,  that 
the  evidence  was  sufficient  to  rebut  the 
presumption  of  a  gift,  but  that  the  wife 
was  entitled  to  a  portion  of  the  purchase 
money  contributed  by  her,  with  interest 
from  the  time  the  husband  sold  the 
property  and  began  to  treat  the  proceeds 
as  his  own.  Moore  v.  Moore,  166  P.  S. 
464. 

21.  Where  it  appeared  that  the  deced- 
ent in  his  lifetime  had  given  to  his  wife 
a  mortgage  and  judgment  bond,  which  he 
held  against  his  brother,  and  directed  her 


to  deliver  them  to  his  brother,  and  that 
they  were  delivered  to  the  brother,  who 
returned  them  to  the  decedent's  wife 
with  a  request  that  she  should  keep  them 
for  him,  and  they  were  then  placed  in  a 
box  in  which  the  decedent  kept  his 
securities,  and  it  further  appeared  that 
the  decedent  had  repeatedly  declared  it 
to  be  his  intention  to  forgive  the  debt, 
and  had  stated  in  a  paper  that  the  mort- 
gage and  judgment  was  satisfied;  it  was 
held,  that  the  evidence  was  sufficient  to 
sustain  a  finding  that  the  debt  had  been 
forgiven  by  the  decedent.  Limngood's 
Estate,  167  P.  S.  191. 

22.  Where  a  husband  put  money  in  a 
tin  box  and  placed  it  in  a  box  in  a  safe, 
the  combination  to  which  was  known 
only  to  himself  and  wife,  and  he  gave  his 
wife  one  of  the  two  keys  to  the  box  and 
told  her  he  had  put  money  there  for  her, 
and  that  she  was  to  take  it  and  use  it 
when  she  wanted  it,  and  subsequently, 
with  her  consent,  he  took  money  from 
the  box  himself ;  it  was  held,  that  there 
was  a  valid  gift  inter  vivos  to  the  wife. 
Parker's  Estate,  16  C.  C.  7;  s.  c.  34 
W.  N.  C.  370. 

23.  Where  a  testator  in  his  lifetime 
had  procured  one  of  his  debtors  to  make 
notes  under  seal  in  favor  of  his,  the 
decedent's,  wife,  and  such  notes  were 
found  among  his  papers  after  his  death ; 
it  was  held,  that  the  gift  to  the  wife  was 
perfected;  and  it  was  further  held,  that 
the  maker  of  the  notes  having  no  interest 
in  the  question  whether  the  notes  were 
the  property  of  the  decedent  or  his  wife, 
was  a  competent  witness.  Emig's  Estate, 
3  York  111. 

24.  Where  the  decedent  died  two  years 
after  the  death  of  his  wife,  and  during 
his  lifetime  he  had  endorsed  certain 
obligations  due  him  over  to  her  and  they 
were  found  after  his  death  among  his 
writings ;  it  was  held,  that  in  the  absence 
of  any  evidence  showing  a  delivery  they 
remained  his  property  and  were  part  of 
his  estate.     Emig's  Estate,  3  York  111. 

See  Phaudulent  Convbyancbs  :  Hus- 
band AND  WiFB. 
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V.  From  wife  to  husband. 

25.  From  the  mere  fact  of  a  husband's 
reception  of  his  wife's  money,  the  law 
raises  a  presumption  that  he  received  it 
for  her  use,  and  the  burden  is  on  him  or 
his  heirs  to  prove  a  gift.  Such  a  gift 
cannot  be  established  by  his  declarations 
not  made  in  the  presence  of  his  wife. 
WomUey's  Estate,  137  P.  S.  101;  s.  c.  27 
W.  N.  C.  13. 

26.  Where  a  married  woman  had  a 
separate  bank  account  and  drew  money 
at  various  times  from  her  account  and 
deposited  it  to  the  credit  of  herself  and 
her  husband,  "  either  to  draw,"  and  after 
the  first  advance  her  husband,  by  a  codi- 
cil to  his  will,  acknowledged  that  the 
transaction  was  a  loan ;  it  was  ?ield,  that 
a  presumption  arose  that  the  subsequent 
advances  made  after  the  date  of  the  codi- 
cil were  also  loans  and  not  gifts,  and  that 
the  burden  waa  on  the  husband's  heirs  to 
prove  that  they  were  gifts.  McGarvey'a 
Estate,  6  Del.  440. 

27.  Where  a  widow  made  a  claim 
against  her  deceased  husband's  estate  of 
money  due  before  marriage,  and  it  was 
shown  that  the  day  before  their  marriage 
she  burned  the  note  and  said  she  had 
given  him  the  amount,  but  it  was  farther 
shown  by  the  declarations  of  the  husband, 
made  just  before  his  death,  that  he  still 
owed  her  the  money ;  it  was  Iield,  that  an 
auditor's  finding  in  favor  of  the  claimant 
would  be  sustained.  Young's  Estate,  10 
Montg.  93. 

See  Husband  and  Wife. 

VI.  Gift  of  land. 

2a  A  parol  gift  of  land,  to  be  followed 
by  a  deed,  is  invalid  as  against  a  subse- 
quent grantee  of  the  vendor;  and  this, 
though  the  gift  be  evidenced  by  the  letters 
of  the  owner,  and  the  one  to  whom  the 
gift  was  made  waa  in  possession  at  the 
time  of  the  second  conveyance.  Oiehner 
V.  Patterson,  6  Cent.  723. 

29.  Where  a  father  executes  a  voluntary 
deed  to  a  daughter  and  reserves  to  him- 
self the  full  interest  and  estate  in  the 


property  for  his  life,  and  to  his  wile  if 
she  survive  him  an  undivided  one-half  of 
the  property  for  her  life,  such  a  convey- 
ance takes  effect  as  a  deed  and  not  as  a 
will.    Knowlson  v.  Fleming,  166  P.  S.  10. 

30.  A  voluntary  deed  made  by  a  father 
to  a  daughter  will  not  be  set  aside,  where 
it  appears  that  the  deed  was  made  to 
secure  reasonable  provision  for  the  daugh- 
ter and  to  equalize  her  share  with  that  of 
the  other  children,  that  the  deed  was 
prepared  at  the  grantor's  special  request, 
and  that  he  was  mentally  capable  of 
transacting  business  and  there  is  no  evi- 
dence of  undue  influence.  Knotciaon  v. 
Fleming,  166  P.  S.  10. 

31.  A  parol  gift  of  land  from  fother  to 
daughter  cannot  be  taken  out  of  the  oper- 
ation of  the  statute  of  frauds  unless  such 
parol  gift  be  shown  by  full,  complete, 
satisfactory  and  indubitable  proof.  Dun- 
ning V.  Reese,  7  Kulp  201. 

See  Fbauds  —  Statutb  of. 

Vn.  Proof  of  gift. 

32.  Upon  the  ownership  of  a  note,  the 
questions  of  gift  and  undue  influence  in 
procuring  the  same  were  both  properly 
left  to  the  jury.  Osthaus  v.  McAndrew, 
8  Atlan.  436. 

33.  If  no  money  be  paid  at  the  execu- 
tion of  the  deed,  the  question  whether  it 
was  a  gift  or  whether  the  consideration 
was  to  be  subsequently  paid  is  one  of  fact 
for  the  jury.    Horn  v.  Buefc,  8  Atlan.  609. 

34.  In  replevin  for  a  piano  by  a 
daughter  against  her  mother,  evidence 
is  admissible  of  the  declarations  of  the 
plaintiff's  deceased  father  showing  a  gift 
to  the  plaintiff.  Swab  v.  Miller,  9  Atlan. 
667. 

35.  In  replevin  by  a  daughter  against 
her  mother  for  a  piano,  the  question  of 
gift  by  plaintiff's  deceased  father  was 
properly  left  to  the  jury.    Ibid. 

36.  An  executed  gift  of  money  to  a 
daughter  may  be  shown  by  declarations 
of  the  father  made  when  the  same  was 
paid  over  to  him ;  and  this,  notwithstand- 
ing the  father  was  entitled  to  the  money 
as  tenant  by  the  curtesy.    Buck  v.  Hendar- 
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ton,  4  Cent  697.     See  Henderson  v.  Buck, 
3  Lane.  371. 

37.  In  an  effort  to  surcharge  an  execu- 
tor with  a  sum  of  money  received  from 
decedent,  the  evidence  was  Jield  suf&cient 
to  establish  a  gift.  Ames's  Appeal,  10 
Cent  301. 

38.  If  the  words  used  by  a  testator  be 
appropriate  to  express  the  fact  of  a  gift, 
the  meaning  of  the  words  must  be  left  to 
the  jury.  The  words  were,  "  Where  are 
those  notes  I  gave  you  ?  "  —  "  take  them 
and  keep  them."  Jacques  v.  Fourthman, 
137  P.  S.  428 ;  s.  o.  26  W.  N.  C.  491. 

39.  A  gift  may  be  established  by  the 
admissions  of  the  donor,  which  are  de- 
liberate, sufficiently  clear,  full  and  precise, 
and  relate  to  existing  facts.  Sourwine  v. 
Claypod,  138  P.  S.  126;  s.  c.  38  P.  L.  J. 
146. 

40.  Where  a  married  woman  upon  her 
death-bed  made  a  gift  to  her  mother  of 
her  furniture  then  in  possession  of  the 
donor's  father,  and  after  her  death  the 
husband  said  "  all  right,  I  am  satisfied  " ; 
it  was  hdd,  that  if  the  plaintiff's  assent 
was  understandingly  given,  and  the  donee 
acted  upon  it  by  taking  possession  of  the 
fumiture,  she  had  a  good  title  thereto. 
Brovm  v.  Niethammer,  141  P.  S.  114. 

tt.  A  gift  may  be  proven  by  the  testi- 
mony of  one  credible  witness,  and  it  may 
be  shown  by  the  declarations  of  the  donor 
made  at  a  time  different  from  that  when 
it  is  claimed  that  the  gift  was  made ;  it 
is  not  necessary  that  the  witnesses  to 
prove  a  gift  should  be  present  at  the  time 
the  gift  was  made.  Osterhout's  Estate, 
148  P.  S.  223.     See  a.  c.  2  Lack.  Jur.  95. 

42.  Where  an  alleged  donor  has  been 
surrounded  during  his  last  illness  by  the 
family  and  relatives  of  the  alleged  donee 
and  the  claimant  has  had  opportunities  to 
obtain  possession,  the  proof  in  support  of 
the  claim  ought  to  be  clear  and  satisfac- 
tory upon  every  point  essential  to  title 
by  gift    Scott  V.  Reed,  153  P.  S.  14. 

43.  The  payee  of  a  check  is  a  compe- 
tent witness  to  prove  that  the  check  was 
drawn  in  the  maker's  lifetime  in  order 
to  enable  the  payee  to  collect  the  money 


and  pay  it  to  a  third  person  to  whom  the 
maker  intended  to  present  it  aa  a  gift. 
Taylor's  Estate,  164  P.  S.  183. 

44.  In  an  action  for  money  loaned  to  a 
corporation  where  the  defendant  claimed 
that  it  was  a  gift  and  the  receipt  for  the 
money  stated  no  time  for  repayment,  and 
the  president  of  the  company  testified 
that  no  agreement  for  repayment  was 
made ;  it  was  held  not  to  be  error  for  the 
judge  in  commenting  upon  the  evidence 
to  say  that  "perhaps  he  meant  that  no 
time  for  repayment  was  set"  Hodfrnan, 
V.  Pennsylvania  Boiler  Inspection  Co.,  160 
P.  S.  202. 

45.  The  gift  of  a  chose  in  action  cannot 
be  made  by  words  infuturo,  nor  by  words 
in  prcesenti  if  unaccompanied  by  delivery. 
Toung  v.  Young,  7  Lane.  145. 

46.  A  gift  is  not  established  by  a  state- 
ment by  a  mother  to  her  children  that 
"these  things  are  yours,"  without  evi- 
dence of  acceptance  or  delivery.  Ghriffith 
V.  Messinger,  1  Kortham.  381. 

47.  In  all  cases  of  alleged  gift,  the 
proof  must  be  of  an  actual  gift  perfected 
by  delivery  and  not  simply  of  an  inten- 
tion to  give ;  where  such  proof  rests  upon 
the  declarations  of  the  donor,  such  decla- 
rations must  be  unequivocal.  McCartifa 
Estate,  4  Dist  Bep.  453. 

vm.  Gifts  mortis  causa. 

4a  Where  the  decedent,  after  being 
informed  that  his  recovery  was  hopeless, 
gave  his  next  of  kin  three  bonds,  with  a 
request  to  keep  them,  there  was  held  to 
be  sufficient  evidence  to  sustain  a  donaMo 
mortis  caxusa.  Stewart  v.  LindermxUh,  4 
Del.  384. 

49.  A  gift  made  in  prospect  of  death 
and  professing  to  pass  all  the  donor's 
property  to  another,  to  take  effect  after 
death,  is  invalid  under  our  statute  of 
wills ;  and  this,  no  matter  what  delivery 
may  have  accompanied  it  Mccarty's 
Estate,  4  Dist  Bep.  453. 

50.  As  to  the  validity  of  gifts  mortis 
causa,  see  notes  to  Emery  v.  Clough,  4 
Atlan.  800,  and  Wcdsh's  Appeal,  15  Ibid. 
473. 
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GOODS    SOLD   AND  DELIVERED. 

See  Assumpsit,  VII. :  Sale. 

GRAND  JURIES. 

See  Cbiminal  Law,  X. :  Highwatb. 

GROUND  RENT. 

See  Execution,  XV. :  Bent-Ghabge. 

GUARANTY. 

See  Fbauds  —  Statute  of,  II. :  Pbohis- 
SOEY  Notes  :  Subett. 

I.  Of  the  contract  of  guaranty, 

n.  Liability  of  a  guarantor. 

III.  Notice  of  acceptance. 

IV.  Discharge  of  guarantor. 
V.  Contracts  of  indemnity. 

I.  Of  the  contract  of  guaranty. 

1.  A  moral  obligation  will  not  support 
a  voluntary  written  guaranty  unless  there 
was  once  a  legal  obligation.  Martin's 
Estate,  131  P.  S.  638 ;  afl&rming  8.  c.  45 
L.  1. 196. 

2.  Where  goods  are  delivered  to  a 
purchaser  on  an  order  of  a  third  party, 
such  third  party  is  liable  as  a  principal 
debtor  and  not  as  a  guarantor.     Watsofii 

V.  P(ynel,  158  P.  S.  513. 

3.  Where  goods  were  furnished  on 
the  strength  of  the  following  undertaking, 
"I  will  be  security  to  you  for  goods 
to  the  amount  of  three  hundred  dollars 
furnished  John  A.  Gillespie";  it  was 
hdd  to  be  an  original  undertaking  and 
not  a  guaranty.  Owen  v.  Jeter,  4  Northam. 
Ill;  s.  c.  5  Del.  392. 

4.  No  right  of  action  upon  a  contract 
lies  by  a  stranger  to  it ;  where  one  rail- 
road company  leased  another  for  a  certain 
number  of  years  and  covenanted  to  run 
the  road  and  apply  the  surplus  to  the 
payment  of  coupons  of  certain  mortgage 
bonds  previously  issued  by  the  lessor, 
and  if  such  surplus  was  not  suf&cient, 
then  to  advance  money  to  buy  the  said 
coupons  and  hold  them  as  security  for 
such  advances;  it  was  held,  that    this 


did  not  constitute  a  contract  of  guaranty, 
and  that  the  holder  of  such  bonds  (a 
coupons  had  no  right  of  action  thereon. 
Freeman  v.  Pervnaylvania  It.  B.  Co.,  3 
Dist.  Rep.  733. 

n.  Liability  of  a  guarantor. 

5.  Where  a  mortgage  reciting  an  in- 
debtedness payable  by  instalments,  but 
with  no  covenant  to  pay,  and  unaccom- 
panied by  a  bond,  was  assigned  by  the 
mortgagees,  they  guaranteeing  "the  col- 
lection of  said  mortgage  and  all  payments 
thereon  at  maturity  " ;  it  was  hdd,  thatthe 
assignors  were  liable  on  their  gnaranty, 
and  it  was  no  defence  that  the  prem- 
ises were  worth  the  face  of  the  mortgage 
and  that  the  plaintiff  might  have  bid  ap 
for  his  protection.  Waters  v.  Chase,  142 
P.  S.  463. 

6.  Where  the  defendant  guaranteed 
the  plaintiff  for  all  goods  sold  to  a  co- 
operative association,  which,  by  sec  8  of 
the  act  7  June  1887  (Brightly's  Puidon 
391),  is  prohibited  from  taking  credit,  and 
after  said  guaranty,  payments  were  made 
by  the  defendant  out  of  funds  belonging 
to  the  association,  which  payments  were 
applied  by  the  plaintiffs  upon  an  account 
for  goods  sold  on  credit  to  the  association 
prior  to  the  guarantee ;  it  was  held,  that 
the  defendant  could  not  set  up  a  mis- 
application of  such  payments  in  a  suit 
to  recover  for  the  goods  sold  on  the  faith 
of  his  guaranty.  Arbuddes  v.  ChadwiA, 
146  P.  S.  393. 

7.  Where  a  person  induces  another  to 
subscribe  for  stock,  and  guarantees  that 
if  they  do  not  want  it  and  cannot  pay 
their  subscription  he  will  take  it  off  their 
hands,  he  is  responsible  to  them  for 
whatever  loss  they  sustain  by  reason  of 
his  subsequent  failure  to  comply  with  his 
agreement,  and  the  measure  of  damages 
is  the  difference  between  what  they  were 
obliged  to  pay  for  the  stock  and  what 
they  subsequently  sold  it  for.  Herd  v. 
JTumpson,  149  P.  S.  434. 

a  Where  a  husband  in  pursuance  of 
articles  of  separation  agreed  to  pay  fifty 
dollars  per  month  to  his  wife's  brother 


3678 


Digitized  by 


Google 


7357 


GUARANTY,  II. 


7368 


for  the  care  and  support  of  his  wife  dur- 
ing her  natural  life,  and  the  defendant 
guaranteed  the  payment  "of  the  said 
several  instalments  at  the  time  and  times 
when  the  same  becomes  due";  it  was 
Jteld,  that  it  was  no  defence  on  the  part 
of  the  guarantor  in  a  suit  brought  after 
the  death  of  the  husband,  that  the  latter's 
duty  to  support  terminated  on  his  death. 
Elmendorfr.  Whitney,  153  P.  S.  460. 

9.  A  guaranty  for  the  faithful  per- 
formance of  the  building  contract  to  fur- 
nish all  labor  and  material,  covers  damages 
on  account  of  the  payment  by  the  owner 
of  a  mechanic's  lien.  MUler  v.  Ecdes, 
155  P.  S.  36. 

10.  Where  a  landlord  levied  for  rent, 
and  the  defendant  executed  a  bond  con- 
ditioned that  the  same  should  be  void  if 
the  tenants  should  retain  and  keep  all 
their  property  in  the  house  and  remove 
none  before  the  first  of  September  follow- 
ing, and  the  goods  remained  upon  the 
premises  until  after  the  expiration  of  the 
time  named  in  the  bond,  but  the  tenants 
barred  the  house  and  prevented  the  land- 
lord from  levying  for  his  rent;  it  was 
hdd,  that  the  defendant  was  not  liable 
on  the  bond.  Crawford  v.  Evans,  168 
P.  S.  390. 

11.  Where  the  directors  and  stock- 
holders of  a  corporation  guaranteed  the 
payments  of  its  notes,  upon  the  consider- 
ation that  the  plaintiff  released  his  right 
to  lien  a  building  of  the  corporation's ;  it 
was  hdd  to  be  immaterial  that  at  the 
time  the  contract  was  signed,  a  release  of 
liens  had  already  been  executed.  Koeniga- 
berg  v.  Lennig,  161  P.  8. 171. 

12.  Where  several  persons  purchased 
the  charter  and  stock  of  a  corporation  and 
guaranteed  the  vendors  against  any  claims 
for  commissions  which  might  be  made  by 
an  agent  in  whose  hands  the  charter  had 
been  placed  for  sale ;  it  was  held,  that  the 
purchasers  were  personally  liable  on  the 
guaranty,  but  that  the  company  was  not 
liable  in  the  absence  of  a  clear  and  un- 
equivocal ratification.  Denniston  v.  Home 
Life  &  Investment  Co.,  162  P.  S.  86. 

13.  Where  a  guaranty  is  general  the 


law  adds  the  usual  conditions  that  there 
shall  be  due  and  unsuccessfol  diligence 
used  by  the  creditor  to  collect  the  claim 
from  the  principal,  unless  it  appears  that 
all  diligence  would  be  hopeless ;  but  where 
the  parties  themselves  fix  the  terms  of  the 
contract,  the  law  implies  no  such  .condi- 
tion. Where  the  defendant  guaranteed 
the  payment  of  "a  judgment  note  "  if  the 
same  cannot  be  recovered  out  of  the  prop- 
erty purchased  of  Robert  Service's  estate 
by  said  Howell  McNair  by  deed  this  day 
delivered  " ;  it  was  held,  that  the  guaranty 
was  a  special  one,  and  the  plaintiff  by 
entering  the  judgment  and  acquiring  a 
lien  on  the  real  estate  mentioned  and 
keeping  the  same  alive  did  all  that  she 
was  bound  to  do  under  the  terms  of  the 
contract  Bitchie  v.  Walter,  166  P.  S. 
604. 

14.  Where  a  contractor  for  a  building 
absconds  without  performing  his  contract 
and  the  guarantor  of  the  contract  co-op- 
erates with  the  owner  in  the  completion 
of  the  work,  examines  the  contractor's 
outstanding  bills,  and  draws  orders  for 
or  authorizes  their  payment,  the  owner 
completing  the  work  under  an  under- 
standing with  him,  such  guarantor  vol- 
untarily assumes  the  position  of  surety. 
Lender  v.  Kline,  167  P.  S.  188. 

15.  Where  the  plaintiff  brought  suit 
on  a  contract  by  which  the  defendant 
guaranteed  to  pay  to  the  plaintiff  a  sum 
loaned  by  the  plaintiff  to  a  third  party 
in  case  the  latter  did  not  repay  the  loan 
at  maturity,  and  it  appeared  that  upon 
such  payment  certain  securities  deposited 
by  the  plaintiff  were  to  be  returned;  it 
was  hdd  to  be  a  good  defence  that  the 
plaintiff  had  failed  to  demand  payment 
from  the  defendants  accompanied  by  ten- 
der of  the  collateral ;  and  it  was  further 
held,  that  such  tender  could  not  be  made 
at  bar  upon  a  hearing  of  the  rule  for  judg- 
ment for  want  of  a  sufficient  affidavit  of 
defence.  Scott  v.  Patterson,  13  C.  C.  614; 
s.  c.  30  W.  N.  C.  324. 

16.  Where  one  who  was  indebted 
on  three  overdue  judgment  notes,  gave 
another  judgment  for  the  amount  pay- 
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able  in  future,  and  a  year  afterwards 
the  mother  of  the  obligor  signed  a  paper 
under  seal  guaranteeing  the  payment  of 
the  last  note ;  it  was  held,  that  although 
the  debts  were  overdue,  yet  if  upon  legal 
consideration  without  fraud  the  mother 
saw  fit  to  guaranty  the  note,  she  was 
bound  thereby ;  and  it  was  further  held, 
that  the  seal  imported  a  consideration, 
and  although  the  express  consideration 
was  services  rendered,  yet  the  bond  could 
not  be  avoided  by  proof  that  in  fact  no 
services  had  been  rendered.  Snydefa  Es- 
tate, 7  Kulp  409. 

17.  Where  money  is  deposited  by  one 
of  two  contracting  parties  as  a  guaranty 
of  good  faith,  it  is  forfeited  by  a  failure  of 
the  party  making  the  deposit  to  fulfil  his 
part  of  the  contract;  and  this,  though 
there  is  no  clause  of  forfeiture  in  the  con- 
tract. Where  such  a  forfeiture  inures  to 
a  city,  the  councils  may  not  refund  the 
money  forfeited,  in  the  absence  of  miti- 
gating circumstances.  Easton  v.  Mutch- 
ler,  2  Northam.  377. 

18.  Where  the  defendant  guaranteed 
the  payment  of  a  bill  of  goods  to  be  sold 
to  a  third  party,  and  the  latter  bought  the 
goods  and  had  them  marked  with  his 
name  and  the  seller  moved  them  into 
another  room ;  it  was  field,  that  there  was 
such  a  sale  and  delivery  of  the  goods  as 
enabled  the  purchaser  to  dispose  of  them 
as  he  saw  fit,  and  that  the  defendant  was 
liable  for  the  price.  Ooodman  y.  Wireman, 
2  York  175. 

19.  In  an  action  upon  a  note  against 
the  guarantor  in  this  state,  where  it  ap- 
peared that  the  principal  debtor  lived  in 
Maryland  and  the  record  of  the  suit  in 
that  state  against  the  principal  showed 
that  an  execution  was  issued  and  nothing 
was  made  ;  it  was  held  to  be  competent 
for  the  plaintiff  and  his  attorney  to  tes- 
tify to  the  bringing  of  the  suit  and  to 
receiving  a  certain  amount  from  the 
trustee  of  the  debtor,  with  the  assurance 
that  that  was  all  that  was  coming  to  him. 
Aunen  v.  MiXLer,  5  York  195. 


m.  Notice  of  acceptance. 

20.  Notice  of  acceptance  is  necessary 
to  fix  the  liability  of  the  guarantor  in  all 
cases  except  those  of  absolute  guaranty 
accepted  when  given ;  such  notice  is  nec- 
essary even  if  the  guaranty  is  made  at 
the  request  of  the  guarantee.  Ev€m$\. 
McCormick,  167  P.  S.  247. 

21.  Where  the  plaintiff  wrote  to  the 
defendants  that  A  had  ordered  stone,  and 
asked,  "Have  I  authority  to  charge  the 
bill  to  you,"  and  the  defendants  answered, 
"  You  may  furnish  the  stone  and  charge 
to  A  and  we  will  see  you  paid  " ;  it  was 
held,  that  the  contract  was  one  of  guar- 
anty and  that  the  plaintiff  could  not  re- 
cover upon  his  failure  to  prove  notice  of 
acceptance.  Wood  v.  Sevan,  8  Montg. 
189. 

IV.  Dischai^e  of  goarantor. 

22.  Mere  delay  in  bringing  suit  against 
the  principal  will  not  release  a  guarantor. 
Stewart  v.  Jaffray,  6  Cent  261. 

23.  Where  there  is  no  binding  con- 
tract for  an  extension  of  time  with  the 
maker  of  a  note,  but  only  a  voluntary 
delay  of  a  few  days,  a  surety  or  guar- 
antor of  the  note  will  not  be  discharged. 
Shaffstall  v.  McDanid,  152  P.  S.  598. 

24.  Where  the  payee  of  an  overdue 
promissory  note  upon  assigning  it  to 
a  third  party  guarantees  its  payment, 
the  assignee  must  use  due  diligence  to 
recover  it  from  the  maker  in  order  to 
hold  the  guarantor  liable ;  but  what  con- 
stitutes due  diligence  is  a  question  of 
fact  depending  upon  the  circnmstanoes 
of  each  particular  case  and  is  usually 
a  question  for  the  jury.  Tissue  v.  HantMi, 
158  P.  S.  384. 

25.  Where  a  building  contract  pro- 
vides that  changes  may  be  made  as  to 
the  details,  but  not  as  to  the  general 
construction  of  the  btulding,  the  guar- 
antor of  the  contract  is  not  discharged 
by  a  change  made  in  the  details;  the 
question  of  the  changes  is  for  the  jury. 
Miller  v.  Ecdes,  166  P.  S.  36. 

26.  The  guarantor  of  a  building  con- 
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tract  which  provides  for  the  payment 
of  a  round  sum,  but  does  not  stipulate 
the  time  when  payment  shall  be  made, 
is  not  discharged  by  the  owner  making 
payments  to  the  contractor  as  the  work 
progresses.  Miller  v.  Ecdes,  155  P.  S.  36. 
27.  Where  a  contract  to  guaranty  the 
payment  of  promissory  notes  provided 
that  no  extension  of  the  notes  should 
in  any  way  affect  or  release  the  guar- 
antor; it  was  held,  that  the  guarantor  was 
not  released  by  the  fact  that  one  note 
of  thirty-two  hundred  dollars  at  two 
months  was  given  in  place  of  two  notes 
for  sixteen  hundred  dollars  each,  one 
at  one  month  and  the  other  at  two 
months.  Koenigsberg  v.  Lennig,  161  P.  S. 
171. 

y.  Contracts  of  indemnity. 

aa  In  a  suit  on  a  bond  indemnifying 
plaintiffs  against  any  judgment  which 
might  be  entered  in  a  pending  action 
against  them,  an  a£&davit  of  defence 
averring  a  conspiracy  to  prevent  a  proper 
defence,  and  that  one  of  the  plaintiffs 
falsely  testified  to  matters  that  were 
mitnie,  was  hdd  sufficient  to  prevent 
judgment  Shriver  v.  Mclntire,  130  P.  S. 
459. 

29.  A  bond  indemnifying  a  mortgagee 
against  mechanics'  liens  is  valid  and 
binding ;  and  this,  though  given  after  the 
execution  of  the  mortgage  and  the  loaning 
of  the  money  thereon.  Union  Budding 
Association  v.  Hidl,  135  P.  S.  566. 

30.  In  a  suit  upon  a  contract  of  indem- 
nity, to  indemnify  the  plaintiff  against 
his  liability  as  an  endorser  on  a  promis- 
sory note,  it  must  be  shown  that  the  note 
was  the  one  intended  by  the  contract. 
BrayUm  v.  Dunne,  2  Mona.  94. 

31.  Where,  on  a  purchase  of  stock  by 
plaintiff  from  defendant,  the  latter  guar- 
anteed in  writing  that  the  plaintiff  should 
not  lose  any  money  by  his  investment, 
the  guaranty  to  be  in  force  for  two 
years ;  it  was  fidd,  that  the  contract  was 
one  of  indemnity  and  it  was  the  duty  of 
the  defendant  at  the  end  of  two  years  to 
pay  to  the  plaintiff  the  amount  of  his 


loss,  if  any,  on  the  investment.    Phipps  v. 
Sharps,  142  P.  S.  597. 

32.  Upon  a  covenant  by  an  assignee  of 
a  mining  lease  to  indemnify  the  assignor 
against  claims  of  a  third  party  and 
£^ainst  damages  to  the  neighbors  by  the 
operation  of  washing,  the  recovery  will 
not  be  limited  to  the  amount  named  in 
the  bond  which  contains  the  covenant. 
Keck  V.  Bieher,  148  P.  S.  645. 

33.  Where  the  defendants  gave  a  bond 
of  indemnity  to  indemnify  and  save 
harmless  the  obligee  from  all  damages 
which  she  might  sustain  by  reason  of  the 
drilling  and  operation  of  an  oil  well;  it 
was  held,  that  she  might  recover  for 
injury  to  the  water  wells  on  her  property 
by  the  drilling  of  the  oil  well,  where  the 
defendants  did  nothing  to  prevent  the 
stream  feeding  the  water  wells  from 
being  drained  off.  Stede  v.  Todd,  158 
P.  S.  616. 

34.  An  affidavit  of  defence  is  required 
in  an  action  to  recover  damages  for  the 
breach  of  an  executory  contract,  such  as  a 
contract  of  indemnity  s^ainst  bonds  and 
morl^ages  given  by  a  vendee  of  land  to 
his  vendor.  Mantua  Hall  Market  Co.  v. 
Brooks,  163  P.  S.  40.    See  s.  c.  16  C.  C.  601, 

35.  A  person  employed  and  designated 
as  a  general  agent,  with  authority  to  make 
collections  both  of  cash  and  notes,  has 
authority  to  direct  an  attorney  to  bring 
suit,  and  to  indemnify  a  constable  by  giv- 
ing a  bond  in  the  name  of  his  principal. 
8waHz  V.  Morgan,  163  P.  S.  196. 

36.  An  attomey-at-law  who  has  been 
employed  to  bring  suit  has  an  implied 
authority  to  give  a  bond  of  indemnity  to 
a  constable  in  his  client's  name.  Swartt 
V.  Morgan,  163  P.  S.  195. 

GUARDIAN  AND  WARD. 

See  Infant,  II. 

HABEAS  CORPUS. 

See  Contempt. 

1.  If  a  defendant  waives  a  hearing  and 
gives  bail  for  court,  the  court  will  not 
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go  into  the  merits  of  the  case  on  habeas 
corpus.  Comm'th  v.  Walton,  1  Northam. 
289. 

2.  A  writ  of  habeas  corpus  will  not  be 
allowed  where  the  relator  is  not  in  cus- 
tody.    Comm'th  V.  Glenn,  48  L.  I.  34. 

3.  In  Philadelphia  a  writ  of  hc^eas 
corpus  will  not  be  granted  when  the  rela- 
tor, having  given  bail,  is  not  in  custody ; 
and  this,  though  a  bail-piece  has  been 
taken  out.  Comm'th  v.  GUI,  10  C.  C.  71 ; 
8.  c.  27  W.  N.  C.  311. 

4.  Where  the  relator  has  entered  bail 
and  is  not  in  custody,  his  writ  of  habeas 
corpus  will  be  dismissed.  Comm'th  v. 
ConneU,  13  C.  C.  103. 

5.  Where  a  writ  of  habeas  corpus  was 
granted  on  the  petition  of  a  defendant,  who 
represented  that  he  was  in  the  custody 
of  a  constable  under  a  commitment,  and 
it  appeared  at  the  hearing  that  the  con- 
stable, instead  of  serving  the  commitment, 
allowed  the  relator  to  go  about  his  busi- 
ness, the  writ  was  dismissed.  Comm'th 
V.  Doran,  16  C.  C.  385. 

6.  Where  it  appears  upon  habeas  cor- 
pus that  the  relator  is  detained  under  a 
commitment  from  a  justice,  the  court  will 
examine  the  proceedings  of  the  justice  to 
determine  whether  he  had  jurisdiction 
and  will  hear  testimony  for  that  purpose. 
Comm'th  v.  Walker,  14  C.  C.  686. 

7.  Where  a  petition  for  a  writ  of  habeas 
corpus  sets  forth  that  the  relator  is  in 
custody  by  virtue  of  an  order  of  the  court 
adjudging  him  guilty  of  contempt  and 
sentencing  him  to  imprisonment  for  refus- 
ing to  testify  as  a  witness  in  a  criminal 
case,  it  is  immaterial  that  the  sheriffs 
return  to  the  writ  does  not  set  out  the 
contempt,  or  state  facts  showing  the  ju- 
risdiction of  the  court  to  commit  the  rela- 
tor.    Comm'th  V.  Bdl,  145  P.  S.  374 

8.  When  a  witness  haa  been  sentenced 
to  imprisonment  for  contempt  in  refus- 
ing to  testify  for  the  commonwealth  upon 
the  trial  of  an  indictment,  the  sufficiency 
of  such  indictment  cannot  be  considered 
upon  petition  for  a  writ  of  habeas  corpus. 
Comm'th  V.  Bell,  145  P.  S.  374. 

9.  Where  a  person  has  been  discharged 


on  habeas  corpus,  he  cannot  be  again 
imprisoned  for  the  same  offence  by  any 
person  or  court  whatsoever,  but  where 
such  discharge  has  been  secured  by  reason 
of  the  failure  of  the  warrant  to  charge 
a  criminal  offence,  he  may  be  again 
arrested  and  held  under  a  valid  war- 
rant founded  on  the  same  transaction. 
Comm'th  V.  Little,  33  W.  N.  C.  486. 

10.  The  supreme  court  will  not  dis- 
charge on  liabeas  corpus  a  convict  where 
the  record  shows  that  the  ground  of  his 
alleged  illegal  detention  arose  from  the 
slip  or  misprision  of  the  clerk  in  record- 
ing his  sentence ;  in  such  case  the  petition 
Avill  be  dismissed  without  prejudice  to 
the  petitioner's  right  to  apply  to  the 
court  in  which  he  was  convicted,  and  the 
record  will  be  remitted  with  leave  to 
that  court  to  amend  the  same  as  justice 
may  require.  Comm'th  v.  Wright,  126 
P.  S.  464. 

U.  Under  the  act  of  24  May  1878 
(Brightly's  Purdon  943),  relating  to 
fugitives  from  justice,  the  only  inquiry 
is  as  to  the  identity  of  the  prisoner.  But 
if  he  takes  out  a  writ  of  habeas  corpus,  he 
is  before  the  court  with  a  fidl  right  to 
have  it  pass  upon  the  legality  of  the 
arrest  and  holding,  as  though  the  act  of 
24  May  1878  had  no  existence.  Comm'th 
V.  McCandless,  7  C.  C.  61. 

12.  Upon  the  hearing  of  a  writ  of 
habeas  corpus,  the  relator  will  be  held  to 
bail  for  forgery  where  it  is  shown  that  a 
check  proved  to  be  false  was  found  in  hi& 
possession.  Comm'th  v.  Sheriff,  10  C.  C. 
341. 

13.  Query,  whether  under  the  act  23 
May  1887,  sec.  1  (Brightly's  Purdon  816), 
a  person  charged  with  an  offence  triable 
in  the  oyer  and  terminer  may  be  held  to 
answer  an  independent  charge  not  so 
triable.     Comm'th  v.  Sheriff,  10  C.  C.  341 

14.  Upon  a  habeas  corpus  for  the  cn»^ 
tody  of  a  child,  the  court  has  no  power  to 
make  an  order  on  the  respondent  to  take 
the  child  into  a  neighboring  state  and 
submit  her  right  to  its  custody  to  the 
courts  of  that  state,  and  a  respondent 
would  not  be  held  guilty  of  a  contempt  in 
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disregarding  such  an  order.  Comm'th  v. 
Sage,  160  P.  S.  399;  reversing  s.  c.  2  Dist 
Rep.  553. 

15.  Upon  a  habeas  corpus  by  a  father 
to  secure  the  custody  of  a  child,  where 
the  wife  filed  an  answer  averring  that  the 
relator  was  not  a  fit  person  to  have  the 
custody  of  the  child,  and  it  was  not 
denied  that  both  the  parties  had  previ- 
ously been  domiciled  in  New  Jersey  and 
that  the  relator  continued  to  reside  there, 
and  that  under  the  laws  of  that  state  he 
was  the  natural  guardian  of  the  child ;  it 
was  held,  that  no  consideration  of  comity 
justified  the  court  in  awarding  the  child 
to  the  relator,  without  inquiring  as  to  his 
fitness  to  have  its  custody.  Comm'th  v. 
Sage,  160  P.  S.  399;  reversing  s.  c.  2  Dist. 
Rep.  553. 

16.  Where  a  pauper  minor  has  been 
indentured  by  the  overseers,  the  indenture 
is  conclusive  that  all  the  necessary  req- 
uisites existed  at  the  time,  and  the  exist- 
ence of  such  reqvdsites  is  not  traversable 
on  habeas  corpus.  The  court  will  not 
interfere  for  a  parent  of  insufficient 
ability  to  support  the  child.  Comm'th  v. 
MUler,  8  C.  C.  525. 

17.  A  guardian's  right  to  the  custody 
of  his  ward  is  superior  to  that  of  a  step- 
mother, and  such  right  will  be  enforced 
on  habeas  corpus  unless  it  would  be 
against  the  best  interests  of  the  child  to 
enforce  it.  Comm'th  v.  Dugan,  13  C.  C. 
83. 

la  Upon  a  habeas  corpus  for  the  cus- 
tody of  a  minor  child,  the  court  in  a 
proper  case  and  in  the  exercise  of  a  sound 
discretion  may  permit  the  custody  to 
remain  with  the  child's  maternal  grand- 
parents, where  the  father  and  mother  are 
divorced,  reserving  the  right  of  the  father 
to  visit  the  child.  Comm'th  v.  Wise,  3 
Dist.  Rep.  289. 

19.  No  appeal  lies  from  an  order  in 
habeas  corpus  proceedings  remanding  a 
child  into  the  custody  of  its  father,  and 
directing  the  writ  to  stand  over  subject 
to  the  further  consideration  of  the  court. 
Comm'th  v.  Blatt,  165  P.  S.  213. 

20.  For  an  interesting  treatise  on  the 


subject  of  the  writ  of  habeas  corpus,  see 
appendix  to  Vaux's  Decisions,  page  187. 

HABirUAL  DRUNKARDS. 

See  Lunacy. 

HAimWRITIDTG. 

See  Evidence,  XVIL,  XLIX. 

HEALTH. 

1.  The  act  28  January  1873,  P.  L.  100, 
entitled  "an  act  authorizing  the  town 
council  of  the  borough  of  Carlisle  to 
establish  a  board  of  health,"  violates 
the  provision  of  the  constitution  of  1838 
which  declared  that  "no  bill  should  be 
passed  containing  more  than  one  subject 
which  should  be  clearly  expressed  in  the 
title."  That  act  is  unconstitutional  so 
far  as  it  imposed  the  duty  of  paying  the 
expense  incurred  by  the  board  of  health 
of  the  borough  of  Carlisle  upon  the  tax- 
payers of  the  county,  and  it  was  repealed 
by  the  general  act  11  May  1893  (Bright- 
ly's  Purdon  256).  Quinn  v.  Cumberland 
County,  162  P.  S.  55 ;  reversing  s.  c.  13 
C.  C.  602. 

See  BoABD  of  Health. 

HEARSAY. 

See  Evidence,  XXX. 

HIGHWAYS. 

See  BoBOUOHs:  Cemetebies:  Constitu- 
tion ai.  Law:  Dedication:  Estoppel: 
Execution:  Injunction:  Limitation: 
Municipal  Cobpoeations  :  Munici- 
pal  Impeovements  :   Philadelphia  : 

SUPEBVISOBS  :   TUBNPIKES  AND  PlANK- 
ROADS. 

I.  Topographical  survey. 
n.  Opening  of  highways, 
(a)  Jurisdiction. 
(6)  Petition, 
(c)  Necessity  of  road. 
Id)  Width. 

(e)  Crossing  railroads. 
(g)  Termini. 
(A)  Location, 
(t)  Opening. 
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in. 

IV. 

V. 

VI. 

VII. 

vin. 


IX. 
X. 

XI. 

XII. 

XIII. 

XIV. 

XV. 


XVI. 

XVII. 

XVIII. 

XIX. 

XX. 


XXI. 

XXII. 

XXIII. 


Appointment  and  qualifications 

of  viewers. 
Notice. 

Oath  of  viewers. 
Entertainment  of  viewers. 
Of  the  view. 

Reports  of  viewers — Exceptions 
—  Decree. 

(a)  Of  the  report  and  draft 

(b)  Exceptions  and  decree. 
Releases. 

Damages. 

Discontinuance. 

Review. 

Re-review. 

Fees  and  costs. 

Appeal. 

(a)  To  the  common  pleas. 

(6)   To  the  supreme  court. 
Proceedings  under  special  acts. 
Widening  streets. 
Vacation  of  highways. 
Change  of  grade. 
Bridges. 

(a)  Location  and  erection. 

(b)  Damages    from   construc- 

tion. 

(c)  Tolls. 

(d)  Freeing  toll  bridges. 

(e)  Use  of  bridges. 

(g)  Care  and  repsdr  of  bridges. 
State  roads. 
Private  roads. 
Obstructions  of  highways. 


I.  Topographical  survey. 

1.  A  topographical  survey  made  under 
the  act  23  May  1889  (Brightly's  Purdon 
1571)  is  conclusive  of  nothing  and  is  of 
no  authority  until  finally  confirmed  by  the 
proper  court.  York  v.  WUhdm,  6  York 
17. 

2.  The  act  23  May  1889,  art.  XVII. 
(Brightly's  Purdon  1671),  providing  for  a 
topographical  survey  in  cities  of  the  third 
class,  is  constitutional ;  the  passage  of  an 
ordinance  directing  a  topographical  sur- 
vey to  be  made,  delegating  to  a  committee 
the  duty  of  superintending  such  survey 
and  determining  and  reporting  such  new 
streets  and  highways  as  are  necessary  to 


a  regular  and  convenient  city  plan,  a 
report  by  such  committee  accompanied 
by  a  plan,  the  passage  of  a  joint  resolu- 
tion adopting  such  plan  and  adopting  said 
new  highways,  said  resolution  being  ap- 
proved by  the  mayor,  is  a  sufficiently 
regular  proceeding  to  bring  the  whole 
matter  before  the  court  and  invest  it  with 
full  and  complete  jurisdiction  to  confirm, 
modify  or  alter  the  draft  or  plan.  The 
draft  should  be  accurate  and  self-explanar 
tory  and  should  represent  existing  high- 
ways as  they  are;  it  should  give  full 
information  in  regard  to  the  city  datum, 
and  where,  if  anywhere,  it  is  marked;  if 
linestones  have  been  planted,  such  &ct 
should  appear  by  note  and  should  also  be 
noted  when  stones  represent  grades.  The 
draft  should  also  indicate  those  portions 
of  existing  highways  which  it  is  intended 
in  the  future  to  vacate.  In  re  TopograpM- 
cal  Survey,  6  York  171. 

n.  Openii^^  of  highways. 
(a)  Jurisdiction. 

3.  The  quarter  sessions  has  jurisdicti(ni 
to  lay  out  and  widen  a  public  road  located 
partly  in  a  borough  and  partly  in  a 
township ;  but  it  will  not  act  where  the 
road  is  deflected  into  a  township  simply 
to  give  it  jurisdiction.  Priceville  Road,  4 
Del.  106;  s.  c.  1  Lack.  Jur.  170. 

4.  If  a  street  be  wholly  within  a 
borough  the  quarter  sessions  cannot  ap- 
point viewers  to  lay  it  out.  The  borou^ 
authorities  must  lay  out  the  street; 
viewers  can  only  fix  the  damages.  Street 
in  Mizahethtown,  7  Lane.  76. 

5.  The  town  council  of  a  borough  may 
open  a  street  laid  down  on  the  general 
plan  of  the  town,  though  it  thereby  closes 
up  a  street  not  on  the  said  plan  but  which 
has  become  a  highway  by  being  the  bed 
of  an  abandoned  turnpike.  Comm'th's 
Appeal,  9  Atlan.  624. 

6.  A  road  leading  from  one  terminus 
in  a  borough  to  a  terminus  in  a  township 
must  be  laid  out  and  opened  under  the 
general  road  law.  Winter  Street,  6  Montg. 
24. 
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7.  The  court  of  quarter  sessions  has 
jurisdiction  to  open,  vacate  and  widen 
streets  in  the  borough  of  Pottsville,  the 
damages  assessed  to  be  paid  by  the 
county.    Burnish  Street,  140  P.  S.  631. 

8.  The  act  24  May  1878  (Brightly's 
Pardon  253)  does  not  apply  to  the  open- 
ing of  a  new  borough  street  or  to  the 
extending  of  an  old  street;  in  such  cases 
the  jurisdiction  still  remains  in  the  court 
of  quarter  sessions.  Pine  Street,  1  York 
21. 

9.  Under  the  act  22  April  1866 
(Brightly's  Purdon  263)  the  jurisdiction 
of  the  quarter  sessions  as  to  damages  and 
benefits  in  laying  out  a  borough  street  is 
exclusive,  unless  a  majority  in  number 
and  interest  of  the  owners  of  abutting 
property  petition  for  the  improvement  in 
the  manner  required  by  the  act  16  May 
1891  (Brightly's  Purdon  1399).  The  act 
of  1856  is  not  repealed  by  the  act  of  1891. 
Sewickley  Bor<mgh  v.  Jennings,  12  C.  C. 
75.  See  Pennsburg  Mey,  12  C.  C.  213; 
Jenkintoum  Borough  y.  Firmstone,  12  C.  C. 
219. 

10.  The  act  16  May  1891  (Brightly's 
Purdon  1399)  merely  provides  an  addi- 
tional method  for  the  opening  of  streets 
and  alleys  in  municipalities ;  it  does  not 
repeal  the  jurisdiction  of  the  quarter 
sessions  to  lay  out  and  open  streets  and 
alleys  in  the  borough  of  West  Chester 
imder  the  general  road  law.  West  Chester 
ARey,  160  P.  S.  89. 

3a.  The  act  16  May  1891  (Brightly's 
Purdon  1399),  relating  to  the  laying  out 
of  streets  in  the  several  municipalities  of 
this  commonwealth,  has  taken  the  place 
of  the  act  23  May  1889,  art.  XIV.  (Bright- 
ly's Purdon  1663),  providing  for  the  lay- 
ing out,  opening,  widening,  extending  or 
grading  of  streets  in  cities  of  the  third 
class.     Chestnut  Street,  10  C.  C.  661. 

12.  The  act  16  May  1891  (Brightly's 
Purdon  1399),  repeals  all  former  laws 
relating  to  tiie  opening,  widening  and 
straightening  of  streets  in  any  city  of 
this  commonwealth;  all  petitions  for 
■viewers  must  now  be  presented  to  the 
court  of  common  pleas  and  in  all  cases 


the    number  of   jurors  must  be   three. 
Sharpless's  Petition,  5  Del.  196. 

13.  Where  a  borough  street  is  laid  out 
and  opened  by  the  borough  council  and 
not  upon  the  petition  of  property  owners, 
the  jurisdiction  for  the  assessment  of 
damages  is  in  the  quarter  sessions  under 
the  acts  3  April  1851  and  22  April  1866 
(Brightly's  Purdon  253),  and  not  in  the 
common  pleas  under  the  act  16  May  1891 
(Brightly's  Purdon  1399).  Spedhman  v. 
CoatesviUe,  2  Dist.  Rep.  386. 

14.  In  ascertaining  damages  and  as- 
sessing benefits  for  opening  and  widening 
streets  in  municipalities,  the  act  16  May 
1891  (Brightly's  Purdon  1399)  provides 
for  a  uniform  system  and  should  be  fol- 
lowed to  the  exclusion  of  all  other  general 
acts  on  the  subject,  except  where  such 
proceedings  are  governed  by  local  or 
special  laws.  Church  Street,  3  Northam. 
309. 

15.  Where  a  statute  authorizes  a  court 
to  open  a  street  when  the  state  of  im- 
provements requires  it,  the  court  has  no 
right  to  open  the  street  for  a  part  of  the 
distance  only.  Washi7igton  Street,  12  C.  C. 
288. 

(6)  Petition. 

16.  Where  the  report  of  viewers  shows 
that  one  of  the  viewers  was  also  a  peti- 
tioner, the  report  will  be  set  aside.  Del- 
mar  Township  Road,  13  C.  C.  606. 

17.  Where  the  record  fails  to  show  the 
residence  of  the  petitioners  it  will  be  pre- 
sumed in  the  vicinity  of  the  road.  Road 
in  Friendsfoille,  16  C.  C.  172. 

18.  Under  the  act  16  May  1891,  sec. 
10  (Brightly's  Purdon  1401),  the  majority 
in  interest  and  number  of  owners  of  prop- 
erty who  may  petition  for  the  opening  of 
a  city  street,  means  the  majority  of  owners 
on  the  portion  of  the  street  to  be  actually 
improved,  and  not  the  majority  on  the 
whole  of  the  street.  Speer  v.  Pittsburgh, 
166  P.  S.  86. 

19.  Under  the  act  16  May  1891  (Bright- 
ly's Purdon  1399),  a  municipal  street  can- 
not be  opened  where  it  appears  that  two 
of  the  persons  who  signed  the  petition 
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and  who  were  necessary  to  mate  up  a 
majority  of  owners,  had  only  a  parol 
agreement  with  their  father  to  purchase 
the  land,  and  had  paid  no  money  on  ac- 
count of  the  purchase  and  had  never 
taken  possession.  lovxa  Street,  12  C.C. 
611. 

20.  It  is  improper  to  join  together  in 
one  proceeding  before  the  same  viewers, 
the  laying  out  of  two  or  more  separate 
roads.  Sadsbury  Tovmship  Roads,  147 
P.  S.  471 ;  reversing  s.  c.  9  C.  C.  521. 

21.  If  three  proposed  roads  are  de- 
signed to  form  a  system  and  are  closely 
identified  with  each  other,  they  may  be 
embraced  in  one  petition.  West  Goshen 
Roads,  7  C.  C.  250. 

22.  Where  several  petitions  were  pre- 
sented for  the  extension  of  a  street  and 
the  widening  of  three  alleys  in  a  borough, 
and  but  one  set  of  viewers  was  appointed, 
and  the  reports  of  the  viewers  were  filed 
together  as  though  they  constituted  but 
one  proceeding ;  it  was  held,  that  as  the 
street  and  alleys  were  in  different  and 
distant  parts  of  the  borough,  the  appoint- 
ment of  but  one  set  of  viewers  was  fatal 
to  the  proceedings.  Street  in  Hanover,  3 
York  213. 

23.  The  law  does  not  authorize  the 
joining  in  a  single  proceeding  the  open- 
ing of  "a  street  and  an  alley"  in  a 
borough.    Fleetwood  Street,  8  C.  C.  210. 

24.  A  rule  of  court  that  no  new  appli- 
cation will  be  entertained  for  one  year 
after  the  failure  of  former  proceedings, 
will  bar  proceedings  to  lay  out  two 
roads,  which  together  constitute  the  fiirst 
road  petitioned  for.  Road  in  Palmer,  1 
Northam.  244. 

29.  On  a  petition  for  an  alias  jury  of 
view  on  the  original  petition,  the  court 
will  only  consider  such  exceptions  as 
arise  on  the  petition.  West  Ooshen  Roads, 
7  C.  C.  260. 

26.  A  petition  which  describes  the  be- 
ginning point  "on  another  public  road 
and  on  the  land  of  a  property  holder,"  is 
too  indefinite  where  it  appears  that  such 
lands  extend  along  the  road  for  nearly  a 
mile.     Pocopson  Road,  7  C.  C.  617. 


27.  The  object  of  a  proceedii^  to  relay 
a  road  in  whole  or  in  part  and  to  vacate 
what  is  supplied  should  distinctly  appear 
in  the  petition.  The  form  of  petition  in 
Smith's  Forms  is  condemned.  BlaMy 
Road,  8  C.  C.  498. 

2a  In  a  proceeding  to  open  a  borough 
street,  the  petition  must  set  forth  the 
courses  and  distances  of  the  street,  de- 
scribe the  lots  and  give  the  numbers  and 
also  the  names  of  the  owners,  have  a 
draft  attached  showing  such  facts,  and 
also  have  attached  the  borough  ordinance. 
Harhaugh  Avenue,  10  C.  C.  440. 

29.  Where  the  petition  for  the  appoint- 
ment of  viewers  gave  the  first  course  as 
"  south "  and  this  did  not  agree  with  a 
stone  placed  in  the  ground  by  the  borough 
authorities  to  mark  the  terminus,  the 
variance  was  held  to  be  fatal  to  the  pro- 
ceedings. South  Street,  5  York  45.  See 
South  Main  Street,  5  York  45. 

30.  Where  a  borough  has  ordered  a 
street  to  be  laid  out  and  opened,  viewers 
cannot  be  appointed  to  assess  dam^es 
unless  the  petition  shows  aflSrmatively 
that  compensation  for  damages  or  benefits 
accruing  therefrom  have  not  been  agreed 
upon.     Centre  Street,  8  £.ulp  21. 

(«)  Necessity  of  road. 

31.  The  viewers  are  the  sole  judges 
of  the  necessity  of  a  road;  the  court 
will  judge  between  two  roads  from  the 
record  alone.  Road  in  Conoy,  7  Lane. 
67. 

32.  The  necessity  of  a  road  is  exdo- 
sively  a  question  for  the  viewers.  Boad 
in  NoHh  Hopewell,  6  York  10 ;  s.  c.  6  Del 
85. 

33.  Upon  a  petition  to  lay  out  a  road, 
the  question,  whether  or  not  the  proposed 
road  is  the  shortest  and  best  route  and  i« 
a  necessity  or  would  be  a  burden,  is  f« 
the  viewers;  in  the  absence  of  proof  to 
the  contrary,  they  will  be  presumed  to 
have  performed  their  duly.  Road  » 
East  Earl,  10  Lane.  340. 

34.  It  is  better  practice  to  estabhah 
the  necessity  for  a  public  road  by  otiier 
methods  than  the  reading  of  anonymoos 
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newspaper  communications.    West  Goshen 
Hoods,  7  C.  C.  250. 

35.  A  parallel  road  to  one  in  existence 
will  not  be  authorized  unless  it  is  shown 
to  be  a  necessity.  Priceville  Road,  4 
Del.  106;  s.  c.  1  Lack.  Jur.  170. 

36.  Exceptions  as  to  necessity  and 
alleging  the  existence  of  another  similar 
road  will  be  discharged,  in  the  absence 
•of  evidence  in  their  support,  or  as  to  the 
misconduct  of  the  viewers.  Boad  in 
Upper  Leacock,  8  Lane.  76. 

37.  The  report  of  a  jury  laying  out 
a  road  will  be  set  aside  where  the  court 
is  not  satisfied  that  it  is  necessary. 
makely  Road,  8  C.  C.  592. 

38.  If  a  review  on  the  question  of 
necessity  or  uselessness  be  not  asked  for, 
the  report  of  viewers  is  conclusive  upon 
the  court  in  the  absence  of  palpable 
error  or  misconduct.  Forks  Totonship 
Road,  1  Northam.  223;  East  Franklin 
Township  Road,  8  C.  C.  590. 

39.  The  burden  is  on  the  petitioners  to 
show  a  necessity  for  the  road,  but  where 
the  viewers  and  reviewers  differ  as  to 
such  necessity,  the  court  may  adopt  either 
report.     Road  in  Hatfidd,  8  Montg.  164. 

40.  Where  an  application  for  a  review 
is  pending,  the  court  will  not  consider 
the  question  of  the  necessity  for  the  road. 
Alley  in  Pottstoum,  7  Montg.  204. 

41.  Where  there  was  a  report  of 
viewers  in  favor  of  the  road  and  a  report 
of  reviewers  against  it  and  the  testimony 
did  not  clearly  preponderate  in  favor 
of  the  road;  it  was  held,  that  the  diffi- 
culty and  expense  of  keeping  in  proper 
repair  existing  roads  was  a  sufficient 
reason  for  refusing  to  open  the  new  road. 
Road  in  JSazk,  6  Kulp  463.  See  Road 
in  Sugarloaf,  6  Kulp  469;  Road  in 
Huntington,  8  Kulp  162. 

(«f)  Width. 

42.  In  a  proceeding  to  open  a  street  or 
alley  in  a  borough  the  duty  of  fixing  the 
width  devolves  upon  the  municipal  au- 
thorities and  not  upon  the  court.  Fle^- 
vjood  Street,  8  C.  C.  210.  See  Wtmdsdorf 
Alley,  Ibid.  207. 


43.  When  the  quarter  sessions  approves 
the  report  of  viewers  and  orders  a  road  to 
be  opened  of  a  certain  width,  it  exhausts 
its  power ;  any  subsequent  order  is  ultra 
vires.     Glenn  v.  Comm'th,  6  Cent.  492. 

44.  A  report  of  re-reviewers  will  be 
set  aside  where  the  court  did  not  fix  the 
width  of  the  road  on  its  confirmation 
nisi.     Road  in  Hempfidd,  8  Lane.  153. 

45.  Where  the  report  recommended  the 
opening  of  a  street  twenty-eight  feet  wide 
and  was  confirmed  nisi,  but  no  order  was 
made  as  to  the  width,  the  court  set  the 
report  aside  and  appointed  alias  viewers 
on  the  original  petition.  Marion  Street, 
10  Lane.  175.    See  s.  c.  11  Lane.  260. 

46.  The  width  of  a  road  must  be  fixed 
by  the  court  at  the  term  when  the  report 
is  presented;  any  subsequent  order  is  a 
nullity.     Road  in  Palmer,  5  Northam.  16. 

47.  Where  the  width  of  the  road  is 
fixed  by  the  court  at  the  confirmation 
nisi,  but  the  court  fails  to  endorse  such 
action,  the  court  may  direct  such  endorse- 
ment at  a  subsequent  date  while  excep- 
tions are  pending,  but  in  such  case  the 
report  must  lie  over  one  full  term  for 
exceptions  after  the  width  is  endorsed. 
Road  in  Whitemarsh,  7  Montg.  161. 

48.  Where  a  road  of  different  widths 
is  recommended  by  the  jury,  it  is  suf- 
ficient for  the  court  to  approve  the  report 
and  fix  the  width  at  forty  and  sixty  feet 
as  so  recommended ;  in  such  a  case  it  is 
not  necessary  for  the  court  to  more  spe- 
cifically describe  the  parts  of  the  road  to 
which  the  different  widths  are  applicable. 
Road  in  Upper  Hanover,  8  Montg.  20. 

(0)  Crossing  railroads. 

49.  The  right  of  the  Pennsylvania 
Railroad  Company  to  change  the  site  of 
a  public  highway  exists,  where  the  con- 
struction or  reconstruction  of  its  roadbed 
across  a  highway  renders  such  change 
necessary.  The  necessity  of  such  a  change 
is  left  to  the  railroad  company,  and  its 
determination  of  the  question  is  con- 
clusive. An  abuse  of  its  discretion  might 
be  restrained  by  the  courts,  but  township 
supervisors  have  no  right  of  their  own 
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motion  to  reopen  the  road  upon  its  orig- 
inal site.  Penmylvcmia  BaUroad  Go's 
Appeal,  128  P.  S.  609. 

50.  Where,  in  order  to  avoid  a  grade 
crossing,  a  city  agrees  to  lower  the  grade 
of  a  street  and  a  railroad  company  agrees 
to  elevate  its  tracks,  an  owner  of  land, 
abutting  on  the  railroad  but  not  on  the 
street,  is  not  entitled  to  recover  damages 
from  the  city,  where  it  appears  that  the 
injury  was  not  caused  by  the  change  of 
grade  of  the  street  but  by  the  elevation 
of  the  railroad  tracks.  Tucker  aiid  Frank- 
ford  Streets,  166  P.  S.  336. 

51.  It  is  a  pertinent  and  proper  sugges- 
tion in  a  petition  for  a  road  jury  that  a 
grade  crossing  over  a  railroad  be  avoided. 
Boad  in  Bensalem,  11  C.  C.  398 

(9)  Termini. 

52.  A  report  and  draft  which  simply 
indicates  the  proposed  road  as  starting 
from  an  undesignated  and  undescribed 
place  on  the  side  of  a  road,  and  ending  at 
an  undesignated  and  undescribed  place  on 
a  street,  are  fatally  defective.  CfHara 
Township  Boad,  152  P.  S.  319. 

53.  Where  a  street  laid  out  by  com- 
missioners under  the  local  act  24  May 
1873  (P.  L.  1874,  379)  makes  an  offset  of 
eighty-seven  feet  at  another  street  before 
starting  on  its  extension,  viewers  may  be 
appointed  under  said  act  to  assess  damages 
and  benefits  for  the  opening  of  the  street 
beyond  the  offset.  Locust  Street,  153 
P.  S.  276. 

54.  Where  the  report  of  the  viewers 
re-located  the  beginning  of  a  road  at  a 
point  some  thirty  rods  nearer  to  the  rail- 
road station  than  did  the  old  road;  it  was 
held  not  to  be  improper  to  confirm  the 
report  of  the  viewers.  East  Deer  Toum- 
ship  Boad,  155  P.  S.  53. 

55.  An  inversion  of  the  termini  in  the 
report  is  not  a  fatal  objection.  North 
Lebanon  Township  Boad,  6  C.  G.  598. 

56.  If  one  terminus  be  designated  in 
the  petition  with  certainty,  it  is  sufficient, 
if  the  other  terminus  is  capable  of  being 
rendered  certain  by  the  report  of  the  jury, 
as  where  the  terminus  of  one  road  in  the 


petition  is  at  a  certain  point  in  another 
proposed  road  in  the  same  petition.  West 
Goshen  Boads,  7  C.  C.  250. 

57.  Though  the  petition  for  a  road 
defectively  describes  the  termini,  the  pro- 
ceedings will  not  be  set  aside  if  the  report 
contains  an  actual  description  of  the  ter- 
mim.     Boad  in  Bensalem,  11  C.  C.  398. 

sa  Where  the  petition  for  a  road  fails 
to  set  out  fixed  termini,  the  proceeding 
is  fatally  defective  and  the  report  will  be 
set  aside.  Montgomery  Township  Boad, 
15  C.  C.  384. 

59.  Proceedings  to  vacate  and  relay  a 
road  or  parts  of  a  road  may  be  properly 
joined ;  the  court  will,  however,  refuse  a 
petition  to  lay  out  a  road  between  cer- 
tain termini  which  would  cause  the  vaca- 
tion of  an  existing  road  between  the  same 
termini,  against  which  nothing  is  alleged. 
Boad  in  Blakely,  2  Lack.  Jur.  313 ;  s.  a 
5  Del.  100. 

60.  Where  the  order  and  petition  to 
vacate  part  of  a  public  road  described  it 
as  "leading  from  the  York  and  Gettys- 
burg turnpike  "  at  one  point,  to  the  "  York 
and  Gettysburg  turnpike"  at  another 
point,  and  as  a  matter  of  fact  the  road 
led  to  the  Hanover  road,  the  report  was 
set  aside.  Boad  in  Jackson,  3  Lack.  Jur. 
44. 

61.  If  the  report  and  draft  show  a  sub- 
stantial conforming  with  the  termini  as 
set  forth  in  the  petition,  it  is  sufficient. 
Boad  in  Kingston,  5  Kulp  235. 

62.  A  public  road  should  have  its 
termini  in  other  public  roads  or  at  public 
places,  and  where  a  part  of  a  road  is 
vacated,  the  part  not  vacated  should  have 
such  termini.  Boad  in  Lehman,  7  Kulp 
404. 

63.  Where  a  petition  for  viewers  and 
the  order  and  notices  referred  to  the  road 
as  beginning  at  a  point  in  a  certain  public 
road  about  two  hundred  feet  from  a  creek 
on  land  of  A  and  B,  and  ending  at  a 
point  in  another  certain  public  road  on 
land  of  C  and  D,  and  the  report  gave 
the  courses  and  distances  from  a  stone  at 
the  place  of  beginning  to  a  stake  at  the 
place  of  ending;  it  was  held,  that  the 
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termini  were  fixed  with  sufficient  cer- 
tainty.   Boad  in  East  Earl,  10  Lane.  340. 

64.  Suggestions  as  to  the  proper  form 
of  a  petition  to  change  a  road.  A  report 
will  not  be  set  a^ide  because  the  new  por- 
tion does  not  correspond  exactly  with  the 
termini  named  in  the  petition.  Road  in 
Lower  Nazareth,  1  Northam.  81. 

65.  A  terminus  of  an  unopened  bor- 
ough street  cannot  be  adopted  as  a  ter- 
minus of  a  township  road.  Plainjield 
Township  Boad,  1  Northam.  369. 

66.  It  is  not  necessary  that  an  order  to 
viewers  should  show  that  the  road  is  to 
begin  in  a  public  road  and  to  end  in  a 
public  road ;  it  is  sufficient  if  the  termini 
are  set  forth  with  reasonable  certainty. 
Boad  in  West  Cocaiico,  4  York  3. 

67.  Where  the  report  set  forth  that 
the  terminus  of  a  new  road  was  at  a 
"post  in  the  Middletown  and  Arendts- 
ville  Boad,"  it  was  recommitted  with 
instruction  to  more  particularly  describe 
the  location  of  the  post.  Boad  in  Menr 
Men,  4  York  128. 

68.  The  report  was  set  aside  where  the 
reviewers  located  one  of  the  termini  in 
an  entirely  different  road  and  nearly  a 
mile  from  the  point  named  in  the  peti- 
tion and  order  of  view.  Boad  in  Lower 
Chanceford,  8  York  8. 

69.  A  report  will  be  set  aside  where 
the  road  is  laid  out  ending  at  a  different 
terminus  from  that  mentioned  in  the 
petition.  Boad  in  Lower  Chanceford,  8 
York  165. 

70.  The  terminus  of  a  proposed  road 
must  be  in  a  public  road  either  laid  out 
and  opened  according  to  law  or  dedicated 
to  public  use  and  accepted  as  such ;  other- 
wise, the  report  will  be  set  aside.  Boad 
in  Manchester,  8  York  169. 

(h)  Location. 

71.  Where  a  landowner  seeks  to  locate 
the  road  by  a  route  specially  advanta- 
geous to  himself,  the  burden  is  upon 
him  to  show  the  propriety  of  such  a 
location.    Boad  in  Hatfield,  8  Montg.  17. 

72.  When  a  true  meridian  is  estab- 
lished  under   the   act   26   April    1850 


(Brightly's  Purdon  2086),  the  report  of 
the  viewers  must  show  that  the  sur- 
vey was  run  by  the  true  meridian  and 
not  according  to  the  magnetic  bearings. 
Boad  in  FriendsmUe,  16  C.  C.  172. 

73.  Where  a  borough  ordinance  for 
the  opening  of  an  alley  described  the 
first  course  as  "south  one-half  degrees 
east — feet";  it  was  held  to  be  such  a 
misdescription  of  the  locality  as  to  be 
fatal  to  the  proceedings.  Newton  AUey, 
5  York  46. 

74.  Roads  in  villages  that  are  part  of 
a  system  of  streets  should  conform  as 
nearly  as  possible  to  the  general  plan 
and  avoid  imnecessaiy  angles.  Boad  in 
Franconia,  5  Montg.  43. 

75.  In  laying  out  a  road,  the  route  be- 
tween the  extreme  termini  is  exclusively 
for  the  viewers.  West  Goshen  Boads,  7  C. 
C.  260;  Boad  in  Lehigh,  1  Kortham.  220. 

76.  A  road  cannot  be  laid  out  in  part 
longitudinally  over  a  turnpike  road  of 
greater  width.  Boad  in  Pranconia,  6 
Montg.  43. 

77.  A  road  cannot  be  located  on 
another  road  regularly  laid  out  and 
opened,  but  it  may  be  laid  on  another 
road  so  far  as  it  may  be  necessary  to 
reach  the  point  of  ending  called  for  in 
the  order.    Boad  in  Hazle,  6  Eulp  463. 

7a  The  court  may  lay  out  a  new  road 
as  a  modification  of  a  road  previously 
laid  out  in  place  of  a  still  older  road. 
Boad  in   Whiteley,  16  Atlan.  895. 

79.  A  road  may  be  legally  laid  out 
upon  another  so  far  as  it  may  be  neces- 
sary to  reach  the  point  of  termination 
called  for  in  the  order.  Boad  in  White- 
mar^  7  Montg.  161. 

80.  An  order  to  open  a  street  on  the 
payment  of  damages  will  not  be  revoked 
on  the  grotind  that  the  street  as  opened 
wotdd  not  cross,  intersect  or  end  in  any 
public  highway  and  would  not  be  of 
any  particular  use  to  the  public.  Dttke 
Street,  11  Lane.  58. 

8L  A  change  in  the  location  of  a 
public  road  will  not  be  confirmed  if 
the  old  road  is  not  vacated.  Boad  in 
FriendaviUe,  16  C.  C.  172, 
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82.  A  road  vdth  an  elevation  of  seven- 
teen and  a  half  degrees  for  a  distance  of 
three  hundred  and  fifty  feet  will  not 
be  confirmed  without  further  evidence. 
Eoad  in  Plains,  5  Kolp  222. 

(i)  Opening. 

83.  A  mandamus  will  not  issue  from 
the  court  of  common  pleas  to  enforce  an 
order  of  the  quarter  sessions  to  open  a 
public  road;  the  quarter  sessions  has 
ample  power  to  enforce  its  own  order. 
Comm'th  V.  Holland,  153  P.  S.  233. 

84.  A  supervisor  may  be  indicted  for 
changing  the  route  of  a  road  as  laid  out 
by  the  viewers;  and  this,  though  carry- 
ing out  a  change  made  by  a  former  super- 
visor. Comm'th  V.  Johnson,  134  P.  S.  636; 
8.  c.  26  W.  N.  C.  168. 

85.  The  quarter  sessions  has  no  juris- 
diction to  grant  an  order  compelling 
supervisors  to  open  a  road  to  its  full 
width;  the  remedy  is  by  indictment. 
Hamiltonban  Township  Supervisors,  11 
C.  C.  368. 

86.  In  a  proceeding  against  super- 
visors for  contempt  in  not  obeying  an 
order  to  open  a  road,  it  was  no  answer 
that  the  road  was  unnecessary,  that  the 
funds  in  their  hands  were  needed  for 
other  purposes,  and  that  to  open  the  road 
would  involve  an  increase  of  the  town- 
ship debt  beyond  the  constitutional  limit. 
Eoaring  Brook  Township  Road,  140  P.  S. 
632. 

87.  Upon  the  councils  of  the  city  of 
Beading  directing  the  opening  of  a  street 
under  the  act  of  23  May  1874  (P.  L.  230), 
the  proper  proceeding  is  to  file  a  bond  in 
the  common  pleas,  and  then  proceed  to 
open.  Shaaberv.  Reading,  133  P.  S.  643 ; 
8.  c.  26  W.  K  C.  614;  aflftrming  8.  c.  7 
C.  C.  230. 

88.  If  the  immediate  opening  of  a 
street,  so  that  a  sewer  may  be  constructed 
in  it,  be  required  for  the  preservation  of 
the  public  health,  the  execution  of  the 
work  will  not  be  enjoined  until  a  bond 
for  the  damages  is  filed.  Bromley  v. 
Philadelphia,  47  L.  I.  318. 

89.  Where  the  reviewers  of  a  proposed 


road  reported  that  the  damages  ought  to 
be  paid  by  the  county,  and  the  county 
commissioners  reported  that  the  damages 
were  excessive  and  the  report  of  the 
viewers  was  confirmed,  but  a  review  of 
damages  was  granted  upon  the  applica- 
tion of  the  county  commissioners ;  it  wat 
held,  that  the  court  would  not  suspend 
the  order  to  open  the  road  until  there- 
view  of  damages  was  disposed  of.  Road 
in  Lower  Chanceford,  4  York  197. 

90.  Where  the  cost  of  opening  a  road 
was  estimated  at  $2000,  the  court  might 
confirm  the  road  on  the  volimtaiy  offer 
by  a  citizen  to  give  bond  to  open  it  tot 
$400,  and  the  entry  of  such  a  bcHid. 
Road  in  Bern,  17  Atlan.  205. 

91.  Where  a  township's  indebtednesB 
had  reached  the  limit  beyond  which  it 
could  not  be  increased  without  the  con- 
sent of  the  electors,  the  court  confirmed 
the  report  of  a  jury  of  Ariew  in  favor  of  a 
road,  but  directed  the  order  to  open  to  be 
held  by  the  clerk  awaiting  the  opinion 
of  the  electors  as  to  the  desirability  of 
increasing  said  indebtedness.  Road  in 
Green,  3  Dist.  Rep.  266. 

92.  As  to  the  right  of  viewera  to  direct 
the  construction  of  "  cattle  paths  "  across 
the  proposed  road,  see  Road  in  Benton,  1 
Lack.  Jur.  293. 

93.  Where  a  street  is  opened  under  an 
imconstitutional  act,  it  cannot  be  afte^ 
wards  interfered  with;  the  landowner  hav- 
ing assented  to  the  taking  of  his  property 
and  the  county  having  paid  the  damages 
assessed  against  it  without  objection,  are 
estopped  from  subsequently  complaining. 
Oxford  Borough  Street,  2  Dist.  Rep.  327. 

94.  Where  a  city  laid  out  a  street  and 
gave  a  peremptory  notice  to  the  owner  of 
a  building  which  encroached  upon  the 
street,  that  he  must  remove  it  or  the 
city  would  do  so  at  his  expense ;  it  was 
held,  that  the  owner,  by  cutting  away  from 
the  building  in  obedience  to  such  order, 
did  not  thereby  render  himself  liable  in 
damages  to  the  tenant  for  interference 
with  the  latter's  possession  of  the  prem- 
ises ;  and  this,  although  the  statute  under 
which  the  city  acted  was  afterwards  ad- 
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judged  unconstitutional.  Neither  a  city 
officer  nor  a  citizen  who  acts  as  his  rep- 
resentative will  incur  a  personal  responsi- 
bility by  acting  under  an  unconstitu- 
tional statute.  Dunn  v.  Mellon,  147  P. 
S.  11. 

m.  Appointment  and  qnalifications 
of  viewers. 

95.  The  act  of  8  May  1889  (Brightl/s 
Purdon  1876),  fixing  the  number  of  road 
and  bridge  reviewers  at  three,  is  not  un- 
constitutional by  reason  of  the  proviso 
that  it  shall  not  apply  to  counties  having 
local  acts  inconsistent  therewith.  East 
Avenue,  7  Lane.  164. 

96.  Seven  freeholders  must  be  ap- 
pointed to  assess  damages  and  contribu- 
tions upon  the  application  by  the  burgess 
and  council  of  a  borough.  The  act  of 
8  May  1889  (Brightly's  Purdon  1876) 
does  not  apply.  In  re  Rood  Viewers,  8 
C.  C.  667 ;  8.  c.  2  Northam.  237. 

97.  The  act  of  8  May  1889  (Brightly's 
Purdon  1876),  fixing  the  number  of  road 
and  bridge  viewers  at  three,  applies  to 
Monroe  county,  except  in  case  of  a  bridge 
over  a  stream  or  a  county  line,  where  the 
niunber  should  be  six.  Three  viewers 
must  convene,  but  two  may  decide.  In 
re  Road  Viewers,  8  C.  C.  667;  s.  o.  2 
Northam.  237. 

9a  The  act  of  8  May  1889  (Brightly's 
Purdon  1876),  that  but  three  viewers 
shall  be  appointed  to  lay  out  or  vacate 
a  road,  applies  to  Northampton  county. 
It  can  be  read  into  the  local  act  of  22 
April  1868  (P.  L.  464),  and  is  not  incon- 
sistent therewith.  Forks  Township  Road, 
2  Northam.  136. 

99.  The  act  8  May  1889  (Brightly's 
Purdon  1875),  providing  for  the  appoint- 
ment of  three  viewers  to  lay  out  or 
vacate  public  or  private  roads  or  to  assess 
damages,  does  not  apply  to  streets  in  the 
city  of  Philadelphia.  Sewer  Street,  47 
L.  1. 188. 

100.  The  report  was  set  aside  where  it 
appeared  that  the  petitioner  suggested  to 
one  of  the  associate  judges  the  name  of 
an  individual  as  a  good  man  for  viewer. 


and  such  person  was  appointed.    Road  in 
Spring  Garden,  6  York  149. 

101.  Where,  after  an  order  had  issued 
to  viewers,  one  of  them  became  sick,  and 
a  new  viewer  was  substituted,  the  appoint- 
ment being  made  on  the  back  of  the  orig- 
inal petition,  and  no  order  was  ever  issued 
containing  the  name  of  the  substituted 
viewer;  it  was  held,  that  he  had  no 
authority  to  act,  and  that  the  proceed- 
ings must  be  set  aside.  Clierry  Street,  1 
Dist.  Rep.  41. 

102.  Where  the  viewers  were  originally 
petitioners,  but  their  names  were  erased 
that  they  might  be  appointed  viewers,  an 
order  confirming  the  road  will  be  reversed. 
Road  in  Green,  129  P.  S.  627. 

103.  It  is  necessary  that  viewers  be 
freeholders,  but  not  that  they  be  owners 
of  real  estate  clear  of  encumbrance.  Har- 
baugh  Avenue,  10  C.  C.  440. 

104.  Where  exceptants  to  a  report 
knew  that  certain  of  the  jurors  were  not 
freeholders,  but  took  their  chances  of  a 
favorable  verdict;  it  was  held,  that  the 
report  would  not  be  set  aside  for  that 
reason.     Pennsburg  Alley,  12  C.  C.  213. 

105.  That  one  of  the  viewers  was  not 
a  freeholder  cannot  be  alleged  as  an  ex- 
ception to  the  report  where  it  appears 
that  that  fact  was  known  to  one  of  the 
exceptors  before  the  view,  and  could 
have  been  known  by  all  of  them  by  the 
exercise  of  due  diligence.  Street  in  New 
Salem,  6  York  176. 

106.  An  owner  of  property  on  the 
street  proposed  to  be  opened  in  a  borough, 
though  not  on  the  parts  of  the  street 
afEected  by  the  borough  ordinance,  is  in- 
competent as  a  viewer,  and  such  incom- 
petency may  be  taken  advantage  of,  even 
though  it  was  known  before  the  view. 
Street  in  New  Salem,  6  York  176. 

107.  Upon  the  opening  of  an  additional 
portion  of  a  street,  property  owners  on  the 
portion  already  opened  are  disqualified 
from  acting  as  viewers.  Main  Street,  137 
P.  S.  590 ;  s.  c.  38  P.  L.  J.  126. 

loa  The  objection  that  a  viewer  is  re- 
lated to  one  of  the  parties  must  be  made 
promptly.     Road  in  Kingston,  6  Kulp  236. 
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109.  That  one  of  the  viewers  was  re- 
lated to  a  promoter  of  the  road  is  an 
objection  which  should  be  made  as  soon 
as  known.     Boad  in  Hade,  6  Kulp  463. 

UO.  After  an  exceptant  has  taken  his 
chances  as  to  a  report,  it  is  too  late  for 
him  to  object  because  of  relationship  be- 
tween a  viewer  and  the  petitioner.  Soad 
in  Upper  Leacock,  8  Lane.  76. 

111.  An  objection  that  one  of  the 
viewers  is  a  brother-in-law  of  an  inter- 
ested party  comes  too  late  after  the  report 
is  filed.  Road  in  Wliitemarsh,  7  Montg. 
161. 

112.  Where  the  exceptor  was  not  pres- 
ent at  the  view,  the  report  was  set  aside 
where  it  appeared  that  one  of  the  viewers 
was  a  brother-in-law  of  one  of  the  peti- 
tioners.    Boad  in  Hellam,  6  York  149. 

113.  An  exception  that  three  of  the 
viewers  were  not,  as  required,  residents 
of  the  township,  is  too  late,  if  made  after 
the  filing  of  the  report.  Boad  in  Lower 
Saucon,  1  Northam.  41. 

114.  Where  the  borough  authorities 
lay  out  a  street  and  petition  for  viewers 
under  the  act  22  April  1856  (Brightly's 
Purdon  253),  it  is  not  necessary  for  the 
court  to  appoint  viewers  from  adjoin- 
ing townships  to  determine  whether  the 
street  is  necessary  or  not ;  there  is  noth- 
ing for  the  viewers  to  do  except  to  deter- 
mine the  question  of  damages  to  property 
injured  and  to  assess  contribution  for 
the  benefits.  Pine  Street,  2  York  5; 
affirmed  in  Pine  Street,  2  York  49.  See 
Pine  Street,  2  York  109. 

115.  The  surveyor  provided  by  the  act 
of  8  May  1889  (Brightly's  Purdon  1875), 
does  not  supply  the  surveyor  to  be  fur- 
nished by  the  petitioners  under  the  act 
of  13  June  1836.  East  Avenue,  7  Lane. 
164. 

116.  An  objection  that  none  of  the 
viewers  was  a  surveyor,  as  required  by 
the  act  8  May  1889  (Brightly's  Purdon 
1875),  should  be  made  before  the  view; 
it  comes  too  late  after  the  objector  has 
taken  his  chance  of  a  favorable  report  and 
has  been  disappointed.  MiU  Creek  Boad, 
9  C.  C.  592. 


IV.  Notice. 

117.  Where  a  rule  of  court  provided 
that  viewers  should  be  notified  of  their 
appointment  by  a  constable  or  other  dis- 
interested person;  it  was  held,  that  ser- 
vice of  such  a  notice  by  one  of  the  peti- 
tioners was  sufficient  cause  for  setting 
aside  the  report,  but  that  such  an  objec- 
tion should  be  made  as  soon  as  the  fact 
was  discovered.    Boad  in  Aston,  6  Del.  86. 

118.  Kotices  of  the  time  and  place  of 
meeting  should  be  signed  by  the  viewers. 
Boad  in  Benton,  1  Lack.  Jur.  293. 

119.  Notices  of  a  view  mtist  be  signed 
by  some  responsible  person  or  persons, 
and  vmless  it  can  be  shown  that  the  ex- 
ceptant attended  the  view,  the  report 
will  be  set  aside  where  it  appears  that 
the  notices  of  the  view  were  unsigned. 
Boad  in  Springfidd,  6  Del.  94. 

120.  A  notice  by  advertisements  put  up 
in  the  vicinity  of  a  contemplated  borough 
road  at  least  five  days  before  the  meeting 
of  the  viewers,  is  sufficient.  Mathevcaon 
V.  Supervisors  of  Clinton,  8  C.  C.  204. 

121.  Where  notice  of  the  time  and 
place  of  meeting  of  viewers  was  posted 
on  a  public  schoolhouse  and  on  a  drag 
set  up  against  the  fence  and  on  the  fence, 
such  posting  was  held  to  be  insiifficient 
within  the  rule  of  court  in  York  county. 
Where  exceptions  aver  that  notices  were 
not  posted  as  required  by  law,  it  must  be 
proven  that  notices  were  duly  posted  and 
signed  ten  days  before  the  view.  Boa/l 
in  Dover,  5  York  4. 

122.  Where  notices  of  view  were  so  de- 
fectively posted  as  not  to  be  observed  by 
persons  passing,  the  report  was  set  aside. 
Boad  in  Manchester,  8  York  169. 

123.  Where  9  a.m.  was  fixed  by  the 
viewers  to  view  the  proposed  route,  but, 
on  account  of  a  storm,  they  did  not  reach 
the  place  until  2  p.m.,  the  court  refused 
to  set  aside  the  report  upon  exceptions  by 
mere  taxpayers  and  travellers,  who  were 
not  owners  of  lands  over  which  the  road 
was  to  be  laid  out.  West  Fattowfidd  Boad, 
7  G.  C.  645. 

124.  Notice  to  the    owner  of  seated 
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lands  by  posting  advertisements,  as  re- 
quired by  the  special  act  of  24  February 
1845  (Brightly's  Purdou  1879),  of  the 
establishment  of  a  road  over  it,  is  suffi- 
cient, although  personal  notice  be  required 
by  rule  of  court.  Mathewson  v.  Super- 
visors of  Clinton,  8  C.  C.  204.  See  Wo- 
melsdorf  Alley,  Ibid.  207. 

125.  Actual  notice  must  be  given  to 
the  property  owners  whose  real  estate  is 
to  be  taken,  of  the  time  and  place  of  the 
view.    Harbaugh  Avenue,  10  C.  C.  440. 

126.  Where  a  land  was  owned  by  two 
sisters  and  a  brother  in  common,  the 
report  was  set  aside  where  it  appeared 
that  the  two  sisters  had  received  no 
notice  of  the  view  and  no  attempt  had 
been  made  to  procure  releases  from  them. 
Road  in  East  Cocalico,  11  Lane.  118 ;  s.  o. 
6  Del.  436. 

027.  Notice  of  the  meeting  of  viewers 
should  be  served  on  all  the  owners  and 
occupants  of  land  along  the  proposed 
route.  Road  in  Pktinfteld,  1  Northam. 
39. 

128.  A  resident  of  the  county  having  a 
vested  remainder  in  fee  in  land  along  the 
route  of  the  road,  is  entitled  to  notice  of 
the  time  and  place  of  view.  Road  in 
Lower  Nazareth,  2  Northam.  199.  See 
Wabur  Street,  Ibid.  226. 

129.  Notice  of  a  proposed  view  to  the 
agent  of  a  non-resident  owner  occupying 
an  office  on  the  premises  was  held  to  be 
good;  where  such  agent  was  unable  to 
give  the  present  address  of  his  principal, 
it  was  held,  that  a  notice  mailed  to  the 
last  known  residence  of  the  latter  was 
sufficient.  Road  in  Lower  Merion,  7 
Montg.  67. 

130.  Previous  notice  of  the  view  should 
be  given,  but  it  is  not  necessary  that  the 
report  should  show  it.  It  may  be  shown 
by  parol.  Road  in  Washington,  1  Atlan. 
657. 

131.  Where  a  report  of  viewers  ap- 
pointed to  open  a  street  set  forth  notice 
to  all  persons  interested  and  no  exceptions 
were  filed  to  the  report,  the  court  refused, 
after  a  confirmation  of  the  report,  to  set 
aside  the  same  on  the  ground  that  no 


notice   had  been  given.    Fourth  Street, 
168  P.  S.  469. 

132.  The  manner  of  giving  notice  to 
property  owners  by  the  viewers  should  be 
stated  in  the  report  so  that  the  court  may 
judge  of  its  sufficiency  and  legality. 
Road  in  Salem,  7  Kulp  105. 

133.  The  report  may  be  amended  so  as 
to  show  notice  to  the  supervisors,  which 
had  been  actually  served,  but  inadver- 
tently omitted  to  be  stated.  Road  in 
Lower  Saueon,  1  Northam.  41. 

134.  Upon  the  laying  out  of  a  public 
road,  oral  proof  may  be  given  of  notice 
to  a  landowner ;  where  a  tenant  received 
notice  in  due  time  and  handed  the  same 
to  his  landlord  on  the  day  before  the 
jury  of  review  met,  and  the  latter  fol- 
lowed the  action  of  the  original  jury,  and 
it  appeared  that  the  landlord  had  due 
notice  of  the  original  view  and  had 
expressed  satisfaction  with  the  report ;  it 
was  held,  that  the  notice  was  a  sufficient 
compliance  with  the  rule  of  court  requir- 
ing five  days'  notice  to  owners  and  occu- 
piers.   Road  in  Moreland,  7  Montg.  70. 

135.  Public  notice  having  been  given 
of  proceedings  to  open  a  road,  a  land- 
owner who  neglects,  as  soon  as  he  receives 
actual  notice,  to  apply  to  the  cotirt  to 
open  the  decree,  is  concluded  by  it.  He 
cannot  bring  trespass  against  the  town- 
ship. Wagner  v.  Salzburg  Township,  132 
P.  S.  636;  s.  c.  25  W.  N.  C.  476. 

136.  Where  no  notice  of  an  assessment 
of  damages  for  laying  out  a  street  is 
given  to  certain  property  owners,  such 
omission  can  be  taken  advantage  of  only 
by  such  owners  as  have  not  been  notified. 
Pennsburg  AUey,  12  C.  C.  213. 

137.  A  rule  of  court  which  provides 
that  before  any  petition  for  a  new  road 
or  to  vacate  an  old  one  shall  be  granted, 
ten  days'  notice  shall  be  given  to  the 
supervisors,  is  a  reasonable  rule  and 
should  be  rigidly  enforced.  Clierrytree 
Township  Road,  10  C.  C.  389. 

138.  Where  there  was  a  rule  of  court 
that  in  proceedings  to  view  and  lay  out  a 
highway,  notice  of  such  view  should  be 

I  given  to  the   supervisors;  it  was  held, 
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that  notice  was  not  waived  by  the  casual 
presence  of  one  of  the  supervisors  at  the 
place  of  view,  his  presence  not  being  for 
the  purpose  of  attending  the  view.  Boad 
in  Upper  Fairfield,  11  C.  C.  396. 

139.  The  county  commissioners  are 
entitled  to  notice  of  a  road  view  where 
the  county  must  pay  the  damages,  but 
they  only  can  object  to  the  want  of 
notice.  Road  in  FriendaviUe,  16  C.  C. 
172. 

140.  Where  a  party  receives  due  notice 
of  a  view  to  assess  damages  of  the  open- 
ing of  a  city  street  under  a  city  ordi- 
nance, and  he  appears  before  the  viewers 
and  calls  witnesses  in  support  of  his  claim 
for  damages,  he  will  be  held  to  be  es- 
topped from  objecting  to  the  validity  of 
the  ordinance  upon  the  ground  that  he 
did  not  have  notice  of  the  proposition  to 
open  the  street  before  the  passage  of  the 
ordinance.     Walnut  Street,  7  Kulp  562. 

141.  All  defects  in  the  notice  of  view 
are  cured  by  the  presence  of  the  except- 
ant at  the  view.  Road  in  North  Hope- 
well, 6  York  10 ;  8.  c.  5  Del.  85 ;  Road  in 
Lower  Ckanceford,  8  York  8. 

142.  A  defect  in  the  posting  of  notice 
of  view  is  cured  by  the  presence  of  the 
exceptant  at  the  view.  Road  in  Lotoer 
€hanceford,  8  York  166. 

143.  If  notice  of  the  view  was  prop- 
erly given,  the  supreme  court,  on  certio- 
rari, will  presume  the  finding  was  on 
sufficient  evidence.  Road  in  Washington, 
1  Cent  376. 

V.  Oath  of  viewers. 

144.  The  report  will  be  set  aside, 
where  it  appears  that  the  viewers  were 
not  sworn  or  affirmed  before  entering  on 
the  duties  of  their  appointment.  Road 
in  Butler,  6  Kulp  443. 

VI.  Entertainment  of  viewers. 

145.  The  entertainment  of  viewers  at 
dinner  by  one  of  the  petitioners  is  cause 
for  setting  aside  their  report.  North 
Branch  Road,  8  C.  C.  284;  Priceville 
Road,  4  Del.  106 ;  s.  c.  1  Lack.  Jur.  170. 

146.  The    innocent    entertainment    of 
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one  of  the  viewers  by  a  petitioner  is 
good  cause  for  setting  aside  the  report 
Blakdy  Road,  8  C.  C.  592. 

147.  The  entertainment  of  viewers  by 
an  interested  party  is  good  cause  for 
setting  aside  their  report  Road  in  Bvt- 
ler,  6  Kulp  443;  Road  in  Sugarloaf,  6 
Kulp  469. 

148.  A  report  will  not  be  set  aside 
upon  an  exception  that  the  viewers  were 
entertained  at,  before  and  after  the  view 
by  one  of  the  petitioners,  in  the  absence 
of  evidence  showing  a  sinister  purpose  to 
imduly  influence  the  viewers.  Road  in 
East  Earl,  10  Lane.  340. 

149.  In  the  absence  of  a  rule  of  court 
the  entertainment  of  viewers  to  vacate 
with  a  "  sumptuous  dinner  "  by  the  peti- 
tioners, is  not  sufficient  ground  for  set- 
ting aside  the  report.  Forks  Toumskip 
Road,  1  Northam.  223;  East  FraiMm 
Township  Road,  8  C.  C.  590. 

150.  A  report  will  not  be  set  aside  be- 
cause of  the  mere  circumstance  that  on 
the  day  of  the  view  some  of  the  viewers 
partook  of  intoxicating  liquors.  North 
Street,'5  York  173. 

Vn.  Of  the  view. 

151.  All  the  viewers  must  view  the 
proposed  road,  although  only  two  need 
concur  in  the  report.  Road  in  Butler,  6 
Kulp  443. 

152.  Where  the  report  of  the  viewers 
shows  that  only  two  of  them  viewed  the 
road,  the  report  will  be  set  aside  notwith- 
standing that  the  third  viewer  met  sub- 
sequently with  the  others,  and,  being  duly 
sworn,  joined  in  the  report  Road  in 
Plains  Township,  5  Del.  423. 

153.  A  view  is  too  late  which  is  made 
after  the  beginning  of  the  term  to  which 
the  order  is  returnable.  Road  in  Fair- 
view,  7  Kulp  232. 

vm.  Reports  of  viewers  —  Excep- 
tions— Decree. 

(a)  Of  the  report  and  draft 

154.  In  the  city  of  Philadelphia,  the 
three  mouths  witfiin  which,  under  the 
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act  of  6  June  1873  (Brightly's  Purdon 
1498),  viewers  are  requested  to  make  re- 
port, may  be  extended  by  the  court  for  a 
further  three  months;  and  this,  by  a 
rule  nunc  pro  tunc  after  the  first  three 
months  have  expired.  Magnolia  Aventie, 
10  C.  C.  159 ;  8.  c.  27  W.  N.  C.  470 ;  48 
L.  I.  86.  The  act  of  1873  is  since  repealed 
by  act  26  June  1895  (P.  L.  320). 

155.  The  failui-e  of  a  jury  of  view  to 
report  at  the  proper  term  is  good  cause 
for  setting  aside  the  report,  unless  the 
order  to  the  jury  was  expressly  continued 
to  the  next  term.  Sharpies^ a  Petition,  6 
Del.  196. 

156.  Road  viewers  cannot  agree  upon 
their  report  on  the  return  day  of  their 
order,  their  final  conclusion  must  be  ar- 
rived at  before  the  next  term  begins. 
Road  in  Bern,  3  Dist.  Rep.  8. 

157.  It  is  tinimportant  that  a  report  is 
dated  before  the  order  of  continuance,  it 
not  being  presented  until  after  the  con- 
tinuance was  granted.  North  Lebanon 
Tovonahip  Road,  6  C.  C.  598. 

15a  After  the  term  to  which  road 
viewers  make  their  report,  they  will  not 
be  permitted  to  amend  their  report  either 
in  lengthening  a  course  in  the  road  or  by 
increasing  damages.  Road  in  Salem,,  7 
Kulp  306;  8.  c.  6  Del  496. 

159.  Alterations  in  a  report  shoxild  be 
made  at  an  adjourned  or  called  meeting 
of  the  viewers  and  not  by  separate  or 
individual  agreement;  where  the  report 
shows  alterations  and  interlineations,  and 
it  is  not  shown  that  they  were  made 
before  the  viewers  signed  the  report,  or 
that  all  of  tiie  viewers  assented  to  them, 
the  report  will  be  set  aside.  Road  in 
Manchester,  8  York  169. 

160.  Where  there  is  no  reference  to 
improvements  in  the  report  of  viewers 
or  in  the  draft,  the  presumption  is  that 
there  are  none,  but  this  presumption  is 
rebutted  by  a  report  that  the  viewers 
have  noted  the  improvements  in  the 
draft ;  in  such  a  case  an  omission  to  note 
them  is  fatal.  Leet  Township  Road,  159 
P.  S.  72. 

161.  In  proceedings  to  open  a  borough 


street  where  the  report  does  not  precisely 
ascertain  whether  or  not  there  be  damages 
and  benefits  and  the  amount  of  the  same 
and  the  names  of  the  property  owners  so 
damaged  or  benefited,  it  is  an  imperfect 
performance  of  the  office  of  viewer,  and  a 
mandamus  execution  will  not  issue  upon 
such  a  report  unless  specific  amounts  are 
assessed  against  or  in  behalf  of  certain 
persons.  Pringk  Street,  167  P.  S.  646; 
8.  0.  36  W.  N.  C.  314 ;  reversing  s.  c.  7 
Kulp  346;  6  Del.  14. 

162.  A  failure  to  state  courses  and  dis- 
tances in  a  report  is  a  fatal  defect.  Race 
Street,  8  C.  C.  95. 

163.  Where  viewers  have  made  a  mis- 
take in  the  name  of  an  owner  of  land 
through  which  the  road  passes  and  to 
whom  damages  are  assessed,  the  report 
should  be  recommitted.  Road  in  West 
Manchester,  10  C.  C.  429. 

164.  In  a  proceeding  to  open  a  borough 
street,  the  report  should  set  forth  the 
lines  of  the  street  and  each  lot  from 
which  a  part  is  taken,  and  it  should 
specifically  describe  the  part  taken,  and 
should  have  attached  a  draft  showing  the 
lot  in  the  original  condition  and  as 
affected  by  the  opening  of  the  street. 
Harbaugh  Avenue,  10  C.  C.  440. 

165.  A  report  of  viewers  to  open  a 
street  should  contain  a  description  of  the 
property  assessed  for  damages  and  that 
assessed  for  contribution;  where  it  con- 
tains no  such  description  the  proceedings 
will  be  set  side.  Wintergreen  Alley,  11 
C.  C.  126. 

166.  Where  the  viewers  complied  with 
all  the  requirements  except  that  their 
report  failed  to  show  that  they  assessed 
damages  or  obtained  releases,  the  court 
refused  to  set  the  proceedings  aside,  but 
recommitted  the  report  Road  in  CJiance- 
ford,  6  York  148;  s.  c.  3  Lack.  Jur.  76. 
See  Road  in  Lovoer  Chanceford,  8  York  8. 

167.  The  report  of  viewers  should  des- 
ignate the  county  and  township  wherein 
the  road  is  located,  definitely  locate  the 
termini,  and  definitely  state  whether  the 
road  is  for  public  or  private  use.  Road 
in  Hanover,  7  Montg.  25. 
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16a  The  report  should  set  forth  with 
particularity  the  exact  location  of  the 
road.     Boad  in  Plainfield,  1  Northam.  39. 

169.  The  covirt  may  send  a  report  back 
to  have  the  plot  or  draft  of  the  road  an- 
nexed. Schweitzer's  Appeal,  7  Cent.  631 ; 
affirming  Road  in  Bethlehem,  2  L.  V.  265. 

170.  In  proceedings  under  the  act  16 
May  1891  (Brightly's  Purdon  1399),  the 
report  of  viewers  must  contain  a  sched- 
ule of  benefits  and  damages,  together 
with  a  plan  showing  the  improvements 
and'  the  properties  taken,  injured  or 
benefited.  McDermott  v.  Newcastle,  13 
C.  C.  474. 

171.  A  report  of  viewers  is  not  void 
because  it  simply  refers  to  an  annexed 
draft  as  indicating  the  roads  vacated. 
Road  in  Whiteley,  16  Atlan.  895. 

172.  It  is  not  necessary  that  the  draft 
should  show  whether  the  surrounding 
properties  are  improved  or  ,imimproved, 
provided  this  be  shown  by  the  report. 
Road  in  East  Earl,  10  Lane.  340. 

173.  Where  the  draft  attached  to  the 
petition  stated  that  ninety-six  perches 
of  the  land  of  a  certain  owner  would  be 
taken  and,  as  a  matter  of  fact,  the  street 
would  take  one  hundred  and  fifty-one 
perches  of  such  owner,  the  report  upon 
exceptions  was  set  aside.  First  Avenue, 
5  York  46.     See   West  Broadway  Street, 

5  York  46. 

174.  A  report  will  not  be  set  aside 
in  the  absence  of  evidence  showing  the 
incorrectness  of  the  draft  on  which  the 
proceedings  were  based.     Church  Alley, 

6  York  46. 

175.  Omissions  in  the  report  or  in  the 
draft  may  be  supplied  by  each  other. 
Road  in  Manchester,  8  York  169. 

(6)   Exceptions  and  decree. 

176.  Under  the  act  16  May  1891,  sec. 
6  (Brightly's  Purdon  1400),  a  citizen  of 
a  borough,  who  has  no  interest  in  the 
land  taken,  has  no  authority  to  file  ex- 
ceptions to  the  report  of  the  viewers  in 
a  proceeding  to  widen  the  street.  Cedar 
Street,  9  Lane.  169. 

177.  Where  the  report  stated  that  no 


buildings  were  taken,  when  in  fact  three 
feet  of  a  bam  were  taken;  it  was  hdd, 
that  a  person  who  was  not  the  owner  of 
the  barn  had  no  standing  to  file  such 
an  exception.  Road  in  Upper  Hanover, 
8  Mon4-  20. 

17a  The  court  will  not  consider  ex- 
ceptions to  a  report  of  viewers  which 
have  not  been  sworn  to.  Road  in  Xeio- 
berry,  6  York  169;  s.  c.  5  Del.  240. 

179.  Exceptions  to  the  report  are  in 
time  if  filed  before  the  expiration  of  the 
second  week  of  the  session,  although  the 
court  has  already  adjourned.  Road  in 
Lower  Chanceford,  8  York  8. 

lao.  Exceptions  to  a  road  report  are 
in  time  when  filed  on  the  last  day  of 
the  second  week  of  the  term  after  the 
adjournment  of  the  court.  Road  m 
Lower  Chanceford,  8  York  166. 

181.  The  court  haA  no  power  to  per- 
mit an  exception  as  to  the  constitu- 
tionality of  the  act  under  which  the 
proceedings  are  conducted,  after  the  time 
for  filing  exceptions  has  passed.  Nor 
will  the  court  entertain  an  application 
to  set  aside  the  proceedings  on  the 
same  ground.     Oxford  AUey,  8  C.  C.  221. 

182.  Where  exceptions  to  the  report 
had  been  filed  in  time,  the  court  per- 
mitted, after  the  time  for  exceptions  had 
expired,  an  amendment  nunc  pro  tunc 
where  the  object  of  the  amendment  was 
to  set  up  want  of  notice,  and  it  appeared 
that  the  cost  of  making  the  road  would 
be  of  such  magnitude  that  it  ought  not 
to  be  incurred  without  full  notice  to  tax- 
payers and  others  interested.  Cherrytrte 
Township  Road,  10  C.  C.  389. 

183.  Leave  will  be  granted  to  file 
exceptions  nunc  pro  tunc  where  such 
exceptions  are  legal  ones,  and  are  for 
matter  appearing  upon  the  face  of  the 
record.  Ddmar  Tovmship  Road,  13  C.  C. 
505. 

184.  Exceptions  as  to  matters  appear- 
ing on  the  face  of  the  record  may  be 
filed  after  the  final  confirmation  of  the 
report ;  if  the  court  refuse  to  permit  such 
exceptions  to  be  filed  nunc  pro  tunc,  this 
does  not  deprive  the  exceptants  of  their 
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right  to  assign  error  in  the  decree  on 
appeal  to  the  supreme  court  where  the 
record  itself  sustains  the  exceptions. 
(yHara  Totomhip  Boad,  152  P.  S.  319. 

185.  Upon  a  report  in  proceedings  to 
widen  a  street,  an  exception  is  too  gen- 
eral which  merely  sets  forth  that  the 
assessment  is  improper  and  the  proceed- 
ings are  irregular  and  illegal.  Locust 
Street,  10  Lane.  206. 

186.  In  proceedings  by  the  city  to 
assess  damages  under  the  act  of  23  May 
1889  (Brightly's  Purdou  1563),  for  the 
opening  of  a  street  in  the  city  of  Scran- 
ton,  the  city  solicitor  cannot  except  to  the 
finding  of  the  jury,  because  they  dis- 
regarded a  former  finding  of  the  com- 
missioners appointed  under  the  act  of  3 
April  1872.  In  re  Padden,  1  Lack.  Jur. 
382. 

187.  Inadequacy  of  damages  is  no 
ground  for  an  exception  to  the  report; 
so,  entertaining  the  viewers  after  their 
report  has  been  signed  is  no  cause  for 
setting  it  aside.  Boad  in  North  Hopewell, 
6  York  10;  s.  c.  5  Del.  85. 

isa  An  exceptant  in  a  road  case  who 
does  not  appear  before  the  viewers  and 
except  and  object,  must  be  held  to  have 
waived  any  objection  as  to  damages  as 
affected  by  the  course  and  description  of 
the  street  in  the  ordinance  and  the  draft 
attached  to  the  report.  Frederick  Street, 
155  P.  S.  623;  aflarming  s.  o.  12  C.  C.  577. 

189.  Under  the  act  3  May  1869 
(Brightly's  Purdon  1499),  providing  that 
in  Philadelphia  no  report  of  viewers 
shall  be  set  aside  except  on  exceptions 
filed  in  the  court  below,  a  decree  en- 
dorsed on  the  cover  of  one  set  of  excep- 
tions "exceptions  sustained,  and  the 
report  of  the  jury  set  aside "  is  a  suffi- 
cient compliance.  Thirtieih  Street,  147 
P.  S.  245. 

190.  The  decision  of  the  court  in  a 
road  case  must  be  based  upon  the  report 
of  either  viewers,  reviewers  or  re-review- 
ers ;  not  upon  the  testimony  taken  by  a 
commissioner  upon  a  sort  of  general 
appeal.  Ohio  &  Boas  Toumship  Boad, 
166  P.  S.  132. 


191.  After  a  court  of  quarter  sessions 
has  been  legally  constituted  by  the 
presence  of  two  associate  judges  or  of 
the  law  judge  and  one  associate,  the 
signature  of  one  of  the  judges  to  a  con- 
firmation of  the  report  of  a  jury  of  view 
is  a  sufficient  authentication.  MUl  Creek 
Boad,  9  C.  C.  592. 

192.  Under  the  act  22  April  1856 
(Brightly's  Purdon  253),  in  a  proceeding 
to  open  a  borough  street,  the  court  has 
power  to  refuse  to  approve  and  confirm 
the  report;  it  may  either  set  aside  the 
report,  or  in  a  clear  case  of  injustice  may 
modify  it  by  diminishing  or  increasing 
the  damages  awarded.  Pine  Street,  1 
York  133. 

IX.  Releases. 

193.  Where  the  viewers  fail  to  apply 
for  releases,  the  confirmation  of  their 
report  will  be  set  aside,  but  the  original 
petition,  if  in  proper  form,  will  be  allowed 
to  stand  as  the  basis  for  another  view. 
North  Union  Township  Boad,  150  P.  S. 
612. 

194.  Viewers  of  a  borough  street  need 
not  report  that  they  endeavored  to  pro- 
cure releases ;  it  is  presumed  to  have  been 
done  unless  the  contrary  appears.  Wo- 
meladorf  Alley,  8  C.  0.  207. 

195.  Under  the  third  section  of  the 
special  act  of  24  February  1846  (Bright- 
ly's Purdon  1879),  the  duty  of  endeavor- 
ing to  procure  releases  is  imposed  only 
on  the  original  viewers ;  it  is  not  imposed 
on  reviewers  who  adopt  the  same  location, 
but  differ  with  the  viewers  on  the  question 
of  damages.  Boad  in  Plains,  6  Eulp 
476. 

196.  It  will  be  presumed  that  the 
viewers  endeavored  to  obtain  releases 
of  damages  in  the  absence  of  evidence 
to  the  contrary.  Boad  in  Hazle,  6  Kulp 
463. 

197.  A  report  which  fails  to  show  that 
the  viewers  endeavored  to  obtain  releases 
will  not  be  confirmed.  Boad  in  Benton, 
1  Lack.  Jur.  293. 

198.  The  act  14  May  1874  (Brightly's 
Purdon  1877),  requiring  viewers  to  en- 
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deavor  to  procure  releases  or  to  assess 
damages,  applies  to  a  case  where  the 
proceeding  is  to  widen  an  already  opened 
public  road.  Merion  Aveniie,  7  Montg. 
102;  8.  c.  4  Del.  462. 

199.  Where  the  legal  and  equitable 
owners  have  been  duly  notified  of  the 
view  and  the  legal  owner  has  appeared, 
the  viewers  are  not  required  to  seek  out 
the  equitable  owners,  who  are  non-resi- 
dents, for  the  purpose  of  asking  them 
lo  release  damages.  JRoad  in  Hatfield, 
8  Montg.  17. 

200.  One  to  whom  damages  have  been 
awarded  caimot  have  the  report  set  aside 
on  the  ground  that  he  was  not  asked  to 
release  damages.  Road  in  Hatfield,  8 
Montg.  17;  Road  in  Upper  Hanover,  8 
Montg.  20. 

201.  Where  a  road  as  located  took  a 
portion  of  A's  land,  but  the  report  did  not 
state  that  fact  nor  assess  damages  nor 
state  that  efforts  were  made  to  obtain 
a  release;  it  was  held,  that  the  report 
must  be  set  aside.  Road  in  Heidelberg, 
3  York  214. 

202.  A  statement  in  the  report  that 
"failing  to  procure  releases  of  damages 
from  the  persons  through  whose  lands 
the  road  passes,  we  have  made  the  fol- 
lowing assessment  of  damages,"  is  sufB.- 
cient  to  show  that  an  effort  was  made 
to  procure  releases.  Road  in  North  Hope- 
weU,  6  York  10 ;  s.  c.  6  Del.  85.  See  Road 
in  Lower  Chanceford,  8  York  8. 

203.  A  report  is  defective  which  does 
not  state  that  the  viewers  made  an  effort 
to  procure  releases,  that  the  road  is  of 
such  public  utility  that  the  damages 
should  be  paid  by  the  coimty,  and  which 
does  not  specify  the  improvements ;  such 
a  report,  however,  will  not  be  set  aside  but 
will  be  recommitted  for  correction.  Road 
in  Lower  Chanceford,  8  York  8. 

204.  Where  a  report  fails  to  state  ef- 
forts to  procure  releases  or  to  state  that 
the  jury  find  the  road  to  be  of  such  public 
utility  that  the  damages  should  be  paid 
by  the  county,  the  report  will  be  recom- 
mitted but  it  will  not  be  set  aside.  Road 
in  Lower  Chanceford,  8  York  166. 


X.  Damages. 

205.  The  act  of  14  May  1874  (Bright- 
ly's  Purdon  1877),  authorizing  the  assess- 
ment of  damage  by  the  jury  laying  out  a 
road,  is  not  unconstitutional.  The  land- 
owner cannot  disregard  their  determina- 
tion and  apply  for  viewers  to  assess  dam- 
ages. Road  in  West  Whitdand,  4  Montg. 
11. 

206.  Under  the  act  of  14  May  1874 
(Brightly's  Purdon  1877),  the  assessment 
of  damages  by  a  jury  of  view  is  conclu- 
sive; the  act  of  13  June  1836  (Brightly's 
Purdon  1876)  does  not  authorize  the  ap- 
pointment of  a  jury  of  view  or  review 
for  the  ascertainment  of  damages  alone. 
Road  in  Warriorsmark,  126  P.  S.  306. 

207.  A  report  will  be  set  aside  for  fail- 
ure to  give  an  opportunity  to  a  land- 
owner whose  lands  are  taken  to  be  heard 
on  the  matter  of  damages,  and  for  not 
passing  upon  damages  caused  by  vaca- 
tions.     West  Ooslien  Roads,  7  C.  C.  250. 

208.  Where  the  viewers  met  and  signed 
a  report  and  adjourned  sine  die,  and 
another  report  allowing  additional  dam- 
ages was  signed  without  a  meeting,  the 
proceedings  were  set  aside.  Road  m 
Providence,  7  Lane.  81. 

209.  A  report  in  favor  of  a  road,  which 
makes  no  mention  of  damages,  is  tan- 
tamount to  a  finding  that  no  damages 
have  been  sustained.  Road  in  KingsUm, 
134  P.  S.  409 ;  afBrming  s.  c.  5  Kulp  239. 

210.  Viewers  should  give  their  opinion 
as  to  whether  the  amount  of  damages  is 
such  that  the  public  interest  will  be  sub- 
served by  its  payment  and  the  opening  of 
the  road.  Road  in  Benton,  1  Lack.  Jor. 
293. 

211.  Under  the  act  22  April  1856 
(Brightly's  Purdon  263),  no  right  of  ac- 
tion accrues  to  a  property  owner  until  a 
borough  street  is  actually  opened  or 
widened,  and  the  appointment  of  viewers 
to  assess  damages  before  such  actual 
widening  or  opening,  is  premature.  Fifik 
Street,  14  C.  C.  400. 

212.  If  a  landowner  holds  a  deed  for 
the  property  and  the  same  is  enclosed, 
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and  is  in  possession,  he  is  entitled  to  be 
awarded  the  damages.  The  jury  cannot 
decide  a  dispute  as  to  title  between 
owners.     We^ern  Avenue,  7  C.  C.  223. 

213.  Where  a  claimant  for  damages 
shows  title  deeds  to  the  land  occupied  by 
her,  and  enclosed  by  fences,  a  jury  of 
view  has  no  authority  to  decide  against 
her  upon  a  contest  raised  by  the  county 
commissioners  alone.  AUey  in  Pottstoron, 
7  Montg.  204. 

214.  In  a  proceeding  to  assess  damages 
for  the  opening  of  a  street,  where  it  ap- 
peared that  the  land  for  which  the  dam- 
ages was  claimed  was  the  bed  of  the 
street,  and  that  the  owner,  prior  to  the 
opening  of  the  street,  but  after  it  had 
been  placed  on  the  city  plan,  had  con- 
veyed the  land  on  both  sides  of  the 
street  calling  for  the  street  as  a  boundary, 
the  supreme  court  refused  to  reverse  a 
judgment  on  a  verdict  in  favor  of  the 
city.  Gamble  v.  Philadelphia,  162  P.  S. 
413;  afiarming  s.  c.  2  Dist.  Rep.  660. 

215.  In  Philadelphia,  a  party  may 
technically  claim  damages  for  the  open- 
ing of  a  plotted  street,  although  the 
description  in  his  deed  calls  only  for  the 
side  of  the  street  as  his  boundary,  but  it 
is  for  the  jury  to  say  whether,  vmder 
such  circiunstances,  the  plsuntiff  has  sus- 
tsuned  any  damage  at  all  by  the  opening. 
Hancock  v.  Philadelphia,  i  Dist  Rep. 
345. 

216.  The  grantee  of  a  town  lot  abutting 
on  an  unopened  street  is  entitled  to  the 
damages  occasioned  by  the  subsequent 
opening.    Hamilton  Street,  6  Montg.  207. 

217.  A  conveyance  to  the  side  of  an 
unopened  street  duly  laid  out  under  an 
act  of  assembly,  gives  to  the  grantee  such 
an  interest  in  the  land  occupied  by  the 
street  as  entitled  him  to  a  jury  of  view 
to  assess  damages.  Lafayette  Street,  7 
Montg.  69. 

21&  An  abutting  owner  is  not  entitled 
to  damages  for  the  opening  of  a  town 
street  where  his  remaining  ground  is  as 
valuable  in  the  market  as  the  whole  tract 
was  immediately  before  the  opening. 
Lafayette  Street,  7  Montg.  59. 


219.  A  jury  of  view  will  be  appointed 
to  assess  damages  for  opening  a  street 
even  after  the  street  has  been  in  actual 
use ;  the  owner,  by  merely  permitting  the 
use  of  the  land  for  a  period  less  than 
the  period  of  limitation,  is  not  thereby 
estopped  from  claiming  damages  for  the 
taking  of  the  land.  Musgrove  Street,  10 
C.  C.  180. 

220.  After  the  passage  of  an  ordinance 
opening  a  borough  street,  the  owner  may 
abandon  the  land  to  the  borough,  and 
upon  notice  thereof  and  demand  in  writ- 
ing upon  the  proper  authorities,  he  may 
proceed  to  have  his  damages  ascertained 
and  paid.    Fifth  Street,  14  C.  C.  400. 

221.  One  who  acquires  title  after  the 
confirmation  of  the  report  in  favor  of 
opening  the  street,  but  before  the  actual 
opening  and  the  commencement  of  pro- 
ceedings to  assess  damages,  is  entitled  to 
recover  damages  for  such  opening.  Fif- 
teenth Street,  3  Cent  121. 

222.  Damages  to  a  lot  owner  in  the 
opening  of  a  borough  street  are  to  be 
ascertained  as  of  the  time  of  the  opening ; 
where  the  same  person  owned  three  lots, 
A,  B,  and  C,  and  an  ordinance  was  en- 
acted, establishing  a  new  street  occupying 
the  whole  of  lot  A,  and  afterwards  the 
owner  sold  lot  B  and  retained  lot  C ;  it 
was  Kdd,  upon  a  subsequent  opening, 
that  the  owner  was  entitled  to  the  value 
of  lot  A,  undiminished  by  benefits  or 
advantages  to  lots  B  and  C;  and  this, 
though  he  obtained  an  increased  price 
for  lot  B.  Whitaker  v.  PhomixviUe,  141 
P.  S.  327. 

223.  Where  a  lease  has  been  termi- 
nated by  a  notice  to  quit,  and  the  tenant 
holds  over  as  tenant  at  will,  he  has  no 
interest  for  which  he  can  recover  dam- 
ages for  the  opening  of  a  street;  there 
can  be  no  recovery  for  probability  of  a 
renewal.  Shaaher  v.  Beading,  150  P.  S. 
402. 

224.  Where  the  widow  of  a  decedent 
filed  her  election  to  take  under  his  will, 
which  devised  to  her  a  house  and  lot,  and 
afterwards  a  street  was  opened,  taking  a 
portion  of  the  lot,  and  viewers  assessed 
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damages  to  the  widow,  from  which  the 
executor  appealed,  and  the  jury  awarded 
larger  damages  to  him ;  it  was  held,  that 
a  new  trial  would  be  granted,  pending 
a  rule  to  strike  off  the  appeal.  Weaver 
V.  Lancaster  CowUy,  8  Lane.  316 ;  8.  c.  4 
Del  510.  The  appeal  was  subsequently 
stricken  off.  Weaver  v.  Lancaster  Cmtnty, 
9  Lane.  133. 

225.  Where  damages  were  assessed  to 
A  for  opening  a  street  through  his  prop- 
erty, and  after  the  time  for  appeal  had 
elapsed  without  A  having  appealed,  al- 
though appeals  of  other  owners  were 
pending,  A's  property  was  sold  by  the 
sheriff,  and  subsequently  the  court  or- 
dered the  street  to  be  opened  on  payment 
of  the  damages;  it  was  held,  that  the 
portion  assessed  for  A's  property  was 
payable  to  A,  and  not  to  the  vendee  of 
the  purchaser  at  the  sheriff's  sale.  Ar- 
nold V.  Schaum,  10  Lane.  377. 

226.  A  borough  street  laid  out  by  com- 
missioners under  a  special  act,  is  only  to 
be  considered  opened  from  the  date  of 
the  opening  order  by  the  court,  and  the 
statute  of  limitations  only  begins  to  run 
against  a  claim  for  damages  from  that 
date.    Bush  Street,  5  Montg.  196. 

227.  Damages  should  be  assessed  at 
the  market  value  and  not  at  what  an 
isolated  individual  would  be  willing  to 
give  for  the  land.  Oeisinger  v.  Heller- 
toion,  133  P.  S.  522;  affirming  s.  c.  2 
Northam.  97. 

22a  Upon  an  appeal  to  the  common 
pleas,  the  jury  may  include  interest  from 
the  date  the  report  of  viewers  was  filed. 
Weiss  V.  South  Bethlehem,  136  P.  S.  294; 
s.  c.  26  W.  N.  C.  433. 

229.  In  a  proceeding  to  assess  dam- 
ages for  the  opening  of  a  street,  the  jury 
has  no  right  to  allow  as  a  distinct  item  of 
claim  the  cost  of  removing  a  house  from 
the  bed  of  the  street ;  the  damages  must 
be  measured  by  the  change  produced  in 
the  market  value  of  the  property.  Orugan 
V.  Philaddphia,  158  P.  S.  337 ;  Chambers 
V.  South  Chester  Borough,  140  P.  S.  510. 

230.  Upon  the  opening  of  a  city  street, 
the  damages  should  be  determined  by 


considering  the  effect  upon  the  property 
on  the  opened  street  alone,  and  not  in  con- 
nection with  another  street  yet  unopened. 
Negloy  Avenue,  146  P.  S.  456;  Orugan  v. 
Philadelphia,  158  P.  S.  337. 

231.  In  a  proceeding  in  a  court  of 
common  pleas  to  assess  damages  for  the 
opening  of  a  street,  it  was  hdd  to  be 
improper  for  the  court  to  char^  that  the 
question  for  the  jury  was,  whether  the 
opening  of  the  street,  so  far  as  its  eff^ect 
upon  the  value  of  property  was  con- 
cerned, was  premature  or  not.  Ghrugan 
V.  Philadelphia,  158  P.  S.  337. 

232.  In  the  assessment  of  damages  for 
opening  a  street  the  possibility  of  mu- 
nicipal improvements  is  not  to  be  con- 
sidered as  an  independent  claim,  but  it 
enters  into  the  question  of  the  market 
value  of  the  ground  after  the  street  is 
opened.  Reyenthaler  v.  I^Hadelphia,  160 
P.  S.  195. 

233.  Upon  the  trial  of  an  appeal  from 
an  assessment  of  damages  for  opening  a 
street,  where  the  plaintiff  testifies  that 
certain  buildings  standing  in  the  line  of 
the  street  had  been  torn  down,  evidence 
is  admissible  on  behalf  of  the  city  to 
show  that  the  buildings,  which  were  old 
and  dilapidated,  had  been  torn  down  and 
removed  by  boys  and  women  for  firewood. 
RyenOuOer  v.  PhilaMphia,  160  P.  S.  195. 

234.  Under  the  act  16  May  1891,  sec. 
12  (Brightly's  Purdon  1402),  no  person  is 
entitled  to  recover  damages  for  any  build- 
ings or  improvements  which  may  be 
placed  upon  or  within  the  lines  of  any 
located  street  or  alley  after  the  same 
shall  have  been  located  by  councils ;  that 
act  is  not  in  conflict  with  art  XYI.,  sec. 
8,  of  the  constitution.  Buach  v.  McKees- 
port,  166  P.  S.  57. 

235.  The  rule  of  damages  for  opening 
a  highway  is  the  same,  though  the  street 
was  on  the  city  plan  prior  to  the  opening, 
and  the  deed  to  the  owner  described  the 
street  as  one  of  the  boundaries  of  the  lot. 
Forty-fourth  Street,  7  C.  C.  69;  s.  c.  46  L. 
L230. 

236.  Ko  damages  can  be  awarded  for 
improvements    since    the  original  ordi- 
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nance  laying  out  the  street.  Western 
Avenue,  7  C.  C.  233. 

237.  Where  an  attachment  for  part  of 
a  furnace  building,  which  was  used  in  the 
manufacture  of  pig-iron,  was  burned  down 
after  the  commencement  of  the  proceed- 
ings for  the  opening  of  a  street  through 
the  property,  and  it  was  rebuilt  by  the 
owners  on  the  same  spot  in  order  to  rein- 
state the  business  of  manufacturing;  it 
was  held,  that  the  owners  could  recover 
damages  for  injury  to  the  building  so 
rebuilt  by  reason  of  the  opening  of  the 
street.    ITiomaa  v.  Lancaster,  10  Lane.  113. 

23a  A  final  judgment  for  damages  for 
the  opening  of  a  street  is  conclusive ;  and 
this,  although  appeals  of  other  property 
owners  are  undisposed  of  and  the  ordi- 
nance is  afterwards  repealed,  and  although 
there  is  no  actual  taking  or  occupation  of 
the  land.  In  such  a  case  the  property 
owner  is  entitled  to  his  execution.  Myers 
V.  Smith  Bethlehem,  149  P.  S.  85 ;  revers- 
ing s.  c.  3  Northam.  198.  See  SanduOy 
Street,  41  P.  L.  J.  241. 

239.  A  petition  for  a  mandamus  to  com- 
pel county  commissioners  to  pay  road 
damages  is  an  execution  process  and  is 
not  affected  by  the  statute  of  limitations. 
Beyer's  Petition,  W  C.  C.  531. 

240.  Where  a  jury  of  view  laid  out  a 
public  road  and  awarded  damages  to  an 
owner,  who  appealed  and  obtained  a  ver- 
dict in  the  common  pleas,  and  afterwards 
and  before  the  road  was  opened,  a  borough 
was  incorporated  including  all  the  land 
through  which  the  road  ran ;  it  was  held, 
upon  a  rule  to  show  cause  why  execution 
should  not  issue,  that  until  the  borough 
authorities  adopted  a  plan  of  streets  in- 
cluding the  road,  the  court  would  not 
order  the  road  to  be  opened,  and  until  it 
was  opened,  execution  could  not  issue. 
Hibberd  v.  Delaware  County,  5  Del.  493. 
See  Hibberd  v.  Lancaster  Co.,  6  Del.  217. 

20..  Damages  for  opening  streets  in  the 
city  of  Lancaster,  otherwise  than  for 
buildings  removed  or  injured,  are  payable 
primarily  by  the  coimty.  Lancaster 
County  V.  Frey,  128  P.  S.  693;  Lancaster 
County  V.  Kendig,  Ibid.   601;  Lancaster 


242.  A  false  statement  made  by  an 
auctioneer  at  a  sale  of  city  lots  that  a 
street  had  been  opened  through  the  land 
and  damages  paid,  does  not  affect  the 
liability  of  the  city  for  damages  caused 
by  the  subsequent  opening  of  the  street. 
Orugan  v.  PhUadelphia,  168  P.  S.  337. 

243.  Where  proceedings  were  begun  to 
assess  damages  for  land  taken  for  a  street 
under  the  act  26  April  1864  (P.  L.  606), 
which  act  made  the  damages  payable  by 
the  county  within  three  months  after  the 
opening,  but  the  street  was  not  opened 
and  damages  assessed  until  after  the 
passage  of  the  act  23  May  1874 ;  it  was 
held,  that  the  city  and  not  the  county  was 
liable  for  the  damages.  Bayer's  Petition, 
16  C.  C.  631. 

244.  Since  the  repeal  of  the  local  act  8 
April  1848  (P.  L.  424),  relating  to  Lebanon 
county  by  the  act  23  May  1891  (P.  L. 
114),  a  county  is  liable  for  damages  for 
opening  public  roads  and  the  county  com- 
missioners in  said  county  are  entitled  to 
notice  of  views,  to  lay  out  a  public  road. 
Road  in  North  Lebanon,  3  Dist.  Rep.  393. 

245.  Where  upon  the  opening  of  a 
street  in  the  city  of  Lancaster,  such  open- 
ing is  the  direct  cause  of  an  injury  to 
buildings,  the  city  of  Lancaster  is  pri- 
marily liable  for  the  injury ;  the  injury 
must  be  estimated  as  damages  against 
the  city  to  be  paid  out  of  the  city  treas- 
ury instead  of  being  paid  out  of  the 
county  and  subsequently  reimbursed  by 
the  city.  Where  the  injury  to  the  build- 
ings, however,  is  not  the  direct  cause  of 
the  damage,  the  county  is  primarily  li- 
able for  injury  to  the  whole  premises,  in- 
cluding a  furnace  plant  as  well  as  for  the 
land  taken,  the  county  to  be  reimbursed 
by  the  city  in  the  settlement  of  accounts 
between  the  county  and  city.  TJiomas  v. 
Lancaster,  10  Lane.  113. 

246.  Where  the  report  fails  to  set  forth 
that  the  road  is  of  such  public  utility 
that  the  damages  should  be  paid  by  the 
county,  this  defect  may  be  cured  by  the 
county  commissioners  filing  an  ofBcial 
statement  to  that  effect,  or  that  the  dam- 
ages have  been  provided  for  by  the  par- 


ComOy  V.  Clark,  Ibid.  602. 
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ties  interesteA  Boad  in  Newberry,  6 
York  169;  s.  c.  5  Del.  240. 

247.  So  much  of  the  act  23  May  1889 
(Brightly's  Pardon  1563)  as  relates  to 
the  assessment  of  damages  for  opening 
streets  in  cities  of  the  third  class  is  un- 
constitutional and  void ;  legislation  affect- 
ing the  assessment  of  damages  for  land 
taken  under  the  right  of  eminent  domain 
must  be  uniform  throughout  the  common- 
wealth. Gardiner  v.  Cheater,  5  Del.  69; 
s.  0.  9  Lane.  246.    See  s.  c.  5  Del.  237, 293. 

24a  The  report  will  be  set  aside  wher* 
the  viewers  fail  to  report  the  width  of 
the  land  proposed  to  be  taken,  or  any 
other  description  of  the  land  as  the  basis 
of  their  estimate  of  damages.  Boad  in 
Franklin,  16  C.  C.  276. 

XI.  Discontintiance. 

249.  The  act  16  May  1891,  sec.  7 
(Brightly's  Purdon  1400),  relating  to  the 
discontinuance  of  condemnation  proceed- 
ings by  municipal  corporations,  does  not 
apply  to  a  case  where  the  viewers'  report 
was  filed  in  the  quarter  sessions  on  April 
13,  1891,  and  an  appeal  to  the  common 
pleas  was  filed  on  April  26, 1891,  and  was 
pending  when  the  act  passed ;  in  such  a 
case  the  court  should  not  authorize  a  dis- 
continuance without  requiring  the  ordi- 
nance to  be  repealed  and  the  payment  of 
all  costs  and  expenses,  including  counsel 
fees.  Moravian  Seminary  v.  Bethlehem, 
153  P.  S.  583;  reversing  s.  c.  3  Northam. 
361.  See  Sandusky  Street,  41  P.  L.  J. 
241. 

250.  Where  the  councils  passed  an 
ordinance  for  the  change  of  grade  of  a 
street  upon  the  assumption  that  the 
street  was  a  city  street  and  had  an  estab- 
lished grade,  and  as  a  matter  of  fact  no 
street  has  ever  been  adopted  or  opened ; 
it  was  held,  that  the  city  would  be  per- 
mitted to  discontinue  the  proceedings  to 
assess  damages,  but  would  be  ordered  to 
pay  the  costs,  counsel  fees  and  expense 
to  which  the  owner  had  been  subjected 
by  reason  of  the  proceedings  under  the 
ordinance.  HuckeMein  v.  Allegheny  City, 
165  P.  S.  367. 
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251.  In  a  proceeding  to  open  a  street,  a 
municipal  corporation  at  any  time  before 
final  confirmation  may  discontinue  the 
proceedings  upon  payment  of  costs. 
Penn  Alley,  1  Dist.  Bep.  141. 

252.  A  judgment  on  an  appeal  from  an 
assessment  of  damages  for  opening  a 
street,  will  not  be  opened  upon  proof  that 
the  ordinance  opening  the  street  was 
repealed  after  verdict  without  payment 
of  the  reasonable  costs  and  expenses  to 
which  the  plaintift  was  put  in  prosecut- 
ing the  suit.  Cooper  v.  Kingaton,  6  Kulp 
344. 

253.  The  town  counsel  of  a  borough 
may  discontinue  proceedings  for  widen- 
ing a  street  at  any  time  before  taking 
possession  under  complete  proceedings; 
and  this,  though  improvements  have  been 
made  on  the  faith  of  such  widening. 
Keller  Street,  26  W.  K  C.  524. 

Xn.  Review. 

254.  The  court  has  no  power,  of  its  own 
motion  to  appoint  reviewers  or  re-review- 
ers; they  can  only  be  appointed  upon 
petition,  and  the  court  should  not  per- 
mit their  names  to  be  suggested  by  par- 
ties in  interest  Boad  in  Upper  Toder, 
129  P.  S.  640. 

255.  Under  the  general  road  laws  of 
this  state,  a  review  is  a  matter  of  right, 
provided  application  for  it  is  made  at  or 
before  the  next  term  of  the  court  after 
the  report  of  the  viewers  is  filed.  The 
act  23  February  1870  (Brightly's  Purdon 
1878),  allowing  an  alias  review  or  re- 
review,  applies  only  to  cases  in  which 
there  is  a  substantial  or  formal  defect  in 
the  petition  for  a  review  or  re-review. 
Leet  Township  Boad,  159  P.  S.  72. 

256.  A  review  is  of  right  upon  a  peti- 
tion being  filed  at  or  before  the  next 
term  after  the  report  of  viewers  is  filed. 
Boad  in  Penn  and  Warwick,  11  Lane  331. 

257.  The  right  to  demand  a  review  of 
the  decree  of  confirmation  of  a  borough 
street  accorded  by  the  general  borough 
act  of  3  April  1851  (P.  L.  326)  was  im- 
pliedly repealed  by  the  act  of  22  April 
1856  (Brightly's  Purdon  253).    A  review 
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cannot  be  made  for  the  purpose  of  re- 
assessing the  damages,  nor  to  extend  the 
time  for  taking  an  appeal,  but  only  for 
the  correction  of  some  formal  error  or 
because  of  an  omission  of  statutory  requi- 
site.   Lincoln  v.  Birdsboro,  7  C.  C.  639. 

258.  In  York  county  the  report  re- 
mains open  during  the  full  term  of  the 
court  next  succeeding  the  term  to  which 
the  order  is  returnable,  during  which 
time  petitions  for  reviewers  and  re- 
reviewers  may  be  filed.  Hopewell  Toum- 
ship  Rfxjd,  12  C.  C.  517. 

259.  The  appointment  of  one  of  the 
original  petitioners  as  a  reviewer  is  an 
irregularity  which  is  fatal  to  all  proceed- 
ings subsequent  to  the  petition.  Ohio  & 
Boss  Township  Road,  166  P.  S.  132. 

260.  A  petition  for  a  review  is  in  time 
if  filed  any  time  during  the  next  term  of 
court ;  it  is  not  necessary  that  it  be  filed 
on  the  first  day  of  the  term.  Mifflin 
Township  Boad,  16  C.  C.  74 ;  s.  c.  4  Dist. 
Rep.  238. 

261.  Where  the  court  appointed  Jacob 
Tyson  as  a  reviewer  and  Jacob  F.  Tyson 
acted  in  that  capacity,  and  there  was  a 
Jacob  Tyson  residing  in  a  neighboring 
township  and  there  was  nothing  to  show 
who  was  intended,  the  court  set  aside  the 
report  and  granted  an  alias  review.  Boad 
in  Windsor,  4  York  210. 

262.  The  court  set  aside  a  report  of 
reviewers  which  was  presented  to  court 
and  confirmed  on  September  2d,  when 
the  time  for  the  holding  of  court  at  the 
term  to  which  it  was  returnable  expired 
on  August  27,  and  the  next  term  began 
on  September  6.  Upper  Mahanoy  Tovm- 
ship  Boad,  12  C.  C.  618. 

263.  A  report  of  reviewers  is  suffi- 
cient if  it  adopts  and  confirms  the  origi- 
nal return  of  the  viewers.  Boad  in  More- 
land,  7  Montg.  70.   - 

264.  If  the  viewers  and  reviewers  dif- 
fer only  as  to  the  amount  of  damages, 
the  court  will  adopt  the  report  of  the 
reviewers.     Boad  in  Plains,  5  Kulp  476. 

265.  A  separate  review  of  damages  is 
without  warrant  of  law.  Hopewell  Town- 
ship Boad,  12  C.  C.  617. 


266.  While  a  petition  for  review  is 
pending  the  court  will  not  pass  upon  the 
merits  of  the  proposed  road.  Winter 
Street,  6  Montg.  24. 

Xm  Re-review. 

267.  The  court  has  no  discretionary 
power  to  order  a  re-review  of  its  own 
motion.     Boad  in  BuMer,  6  Kulp  443. 

268.  If  the  court  be  in  doubt  as  to 
which  of  two  reports  to  adopt,  re-reviewers 
should  be  appointed  to  settle  the  question 
of  necessity.  Forks  Toumship  Boad,  1 
Northam.  223. 

269.  A  petition  for  a  re-review  must 
be  presented  at  the  next  term  of  court 
after  the  viewers  report ;  an  order  issued 
on  a  petition  at  any  subsequent  term 
gives  the  court  no  jurisdiction,  and  a  re- 
review  founded  upon  such  an  order  has 
nothing  to  support  it.  Boad  in  Paimer,  5 
Northam.  16. 

270.  A  confirmation  of  the  report  of 
the  viewers  is  a  disposition  of  the  report 
of  the  re-reviewers  and  of  the  exceptions 
thereto.  Boad  in  Kingston,  134  P.  S. 
409 ;  affirming  s.  c.  6  Kulp  239.  See  s.  c. 
6  Kulp  341. 

271.  Where  viewers  and  reviewers 
report  in  favor  of  the  road,  and  re-review- 
ers report  against  it,  the  court  may  adopt 
either  report.  Boad  in  Baipho,  16  Atlan. 
726. 

272.  An  order  for  a  re-review  will  not 
be  awarded  without  cause  shown  where 
the  viewers  and  re-reviewers  agree  in 
their  reports.  Boad  in  Morekmd,  7  Montg. 
70. 

ZIV.  Fees  and  costs. 

273.  A  report  will  not ,  be  set  aside 
because  the  jurors  were  paid  excessive 
fees  after  they  concluded  their  labors 
and  announced  their  conclusions.  Winter 
Street,  6  Montg.  24. 

274.  The  act  of  19  May  1887  (Bright- 
ly's  Purdon  1878)  simply  authorizes  the 
court  in  road  cases  to  direct  by  whom  the 
costs  shall  be  paid ;  it  does  not  empower 
the  court  to  order  the  payment  of  witness 
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fees.    Lebanon  &  Dyberry  Road,  8  C.  C. 
461. 

275.  The  act  of  19  May  1887  (Briglil> 
ly's  Purdon  1878)  does  not  authorize  the 
court  to  put  the  costs  of  a  review  upon  the 
question  of  damages  upon  the  county. 
Rood  in  Warrioramark,  126  P.  S.  305. 

276.  Under  the  act  16  May  1891 
(Brightly's  Purdon  1399),  the  court  may 
order  the  payment  by  the  city  of  costs 
duly  taxed  of  a  review  had  to  widen  a 
city  street,  where  the  report  of  the  re- 
viewers has  been  confirmed  nisi.  Locust 
Street,  10  Lane.  408. 

277.  The  fees  of  viewers  are  payable 
by  the  county,  but  the  petitioners  must 
pay  the  fee  of  reviewers,  the  latter  being 
of  the  same  nature  of  the  original  view  of 
a  private  road.  Ackerly  v.  LouHcavHinna 
County,  1  Lack.  L.  N.  14. 

XV.  Appeal. 

(a)  To  the  common  pleas. 
27a  A  county  may  appeal  from  an 
assessment  of  damages  under  the  act  of 
13  June  1874  (Brightly's  Purdon  772), 
and  article  XVI.,  sec.  8,  of  the  constitu- 
tion.    Grant  Street,  7  C.  C.  84. 

279.  A  municipality  has  the  right  to 
appeal  from  the  award  of  a  jury  ap- 
pointed under  the  act  16  May  1891 
(Brightly's  Purdon  1399),  to  assess  dam- 
ages for  opening  a  street.  Gardner  v. 
Chester,  13  C.  C.  4;  s.  c.  5  Del.  237,  293; 
3  Lack.  119. 

280.  Where  damages  were  awarded  to 
petitioners  for  injuries  done  to  their  lands 
by  the  city  entering  and  laying  water 
pipes  thereon ;  it  was  Jteld,  that  an  appeal 
by  the  city  solicitor  would  be  stricken  off 
where  it  appeared  that  the  appeal  was  not 
authorized  by  the  city  councils  but  only 
by  a  resolution  of  the  finance  committee. 
Shroder  v.  Lancaster,  15  C.  C.  466 ;  s.  c. 
11  Lane.  72.    See  e.  c.  170  P.  S.  136. 

281.  In  a  proceeding  to  widen  and 
grade  a  borough  street,  the  borough  has 
a  right  to  appeal  under  the  act  13  June 
1874  (Brightly's  Purdon  772) ;  and  this, 
though  no  right  of  appeal  be  given  by 


the  act  16  June  1891  (Brightly's  Puidoa 
1399).  Such  appeal  must  be  taken  within 
thirty  days  from  the  ascertainment  of  tlie 
damages,  which  is  the  time  of  the  filing 
of  the  report  of  the  viewers  in  court 
Becktel  V.  Bedhtdsmlle,  3  Dist.  Kep.  713. 

282.  An  appeal  to  the  common  pleas 
may  be  taken  by  either  party  within 
thirty  days  after  the  filing  of  the  report 
of  viewers.     Chant  Street,  6  Lane.  145. 

283.  An  appeal  lies,  under  the  act  of 
13  June  1874  (Brightly's  Purdon  772), 
to  an  assessment  of  damages  for  opening 
a  borough  street;  and  this,  though  the 
proceedings  be  under  the  act  of  22  April 
1856  (Brightly's  Purdon  253),  whidi  gives 
no  appeal.  Miller  v.  Manheim,  7  Lane. 
291 ;  Haxel  Street,  Ibid.  292. 

284.  An  appellant,  under  the  act  of  9 
AprU  1866  (Brightly's  Purdon  1796),  sup- 
plementary to  the  general  railroad  law, 
is  not  required  to  pay  costs  or  enter 
into  a  recognizance  for  the  payment 
thereof.  Perry's  Appeal,  13  Atlan.  66; 
affirming  Perry  v.  Pennsylvania  Sckut^ 
km  Valley  Railroad  Co.,  3  Montg.  43. 

285.  Where  land  is  taken  by  the  right 
of  eminent  domain  the  right  of  appeal  is 
mutual;  an  appeal,  however,  is  fatally 
defective  when  the  required  affidavit 
that  the  same  is  not  intended  for  delay, 
is  omitted.  Hanover  Borough  Alley,  4 
Dist.  Rep.  160. 

286.  The  act  13  June  1874  (Brightly's 
Purdon  772),  giving  an  appeal  within 
thirty  days  from  the  filing  of  the 
report,  is  not  irreconcilable  with  the 
act  26  May  1891  (Brightly's  Purdon 
1878),  which  provides  that  an  appeal 
may  be  taken  within  thirty  days  from 
the  decree  of  confirmation.  Vernon  Park, 
163  P.  S.  70. 

287.  Under  the  act  26  May  1891 
(Brightly's  Purdon  1878),  giving  an  ap- 
peal to  the  common  pleas,  an  appeal  will 
be  sustained  if  entered  in  the  quarter  ses- 
sions within  thirty  days  from  the  confir- 
mation of  the  report;  and  this,  though 
the  transcript  be  not  entered  in  the  com- 
mon pleas  within  the  thirty  days.  A/aiw- 
Jield  Borough's  Appeal,  158  P.  S.  314 
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28a  If  a  case  be  properly  referred 
back  to  viewers,  the  time  for  an  appeal 
dates  from  the  filing  of  the  second  report 
Lincoln  v.  Birdsboro,  7  C.  C.  539. 

289.  Upon  taking  an  appeal  to  the 
common  pleas,  the  record  of  the  quarter 
sessions  should  not  be  bodily  trans- 
ferred ;  the  proper  practice  is  to  file  du- 
plicates. But  the  filing  of  the  original 
record  is  not  good  cause  for  arresting 
judgment.    Ibid. 

290.  Where  a  petition  was  by  a  widow 
and  heirs  and  an  appeal  was  taken  by 
the  widow,  described  as  "  administratrix," 
judgment  on  the  verdict  was  arrested. 
Ibid. 

291.  Under  the  act  26  May  1891 
(Brightly's  Purdon  1878),  an  appeal  to 
the  common  pleas  from  the  assessment 
of  damages  in  a  road  case  must  be  filed 
after  the  final  confirmation  of  the  report 
of  the  jury  and  within  thirty  days  there- 
after; the  act  15  April  1891  (Brightly's 
Purdon  1878)  is  superseded  by  the  act 
26  May  1891.  Cheltenham  Road,  11  C.  C. 
671. 

292.  An  appeal  for  a  jury  trial  and 
exceptions  cannot  be  filed  at  the  same 
time ;  the  court  will  require  the  party  to 
elect  upon  which  to  stand  and  dismiss 
the  other  proceeding.  Bechtel  v.  Bechtda- 
vUle,  3  Dist.  Rep.  713. 

293.  An  appeal  taken  to  the  common 
pleas  within  thirty  days  after  final  decree, 
dismissing  exceptions  and  confirming  a 
report  of  viewers  to  assess  damages  on 
opening  a  borough  road,  will  not  be 
stricken  off  because  the  appeal  was  not 
filed  in  the  prothonotary's  office  within 
the  thirty  days.  Helm^a  Appeal,  7  Kulp 
93. 

294.  Under  the  act  16  April  1891 
(Brightly's  Purdon  1878),  as  affected  by 
the  act  26  May  1891  (Brightly's  Purdon 
1878),  an  appeal  from  a  report  of  a  road 
jury  assessing  damages,  if  entered  before 
final  confirmation  of  said  report,  is  pre- 
mature and  will  be  stricken  off.  Heist 
V.  Montgomery  County,  9  Lane.  304 ;  s.  c. 
9  Lane.  355. 

295.  Pending  an  appeal  in  the  court 
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of  common  pleas,  it  is  jrror  for  the 
quarter  sessions  to  entertain  and  de- 
termine exceptions  filed  to  a  report 
of  viewers  awarding  damages  for  the 
widening  of  a  city  street.  Chestnut 
Street,  128  P.  S.  214. 

296.  Upon  an  appeal  from  an  award 
of  a  jury  to  view  for  a  road,  the  whole 
case  comes  before  the  court  de  novo,  and 
every  person  whose  rights  or  liabilities 
may  be  affected  in  any  way  by  the  final 
decree  should  be  made  a  party.  Upon 
such  an  appeal  the  jury  has  all  the 
powers  which  the  viewers  had.  Hib- 
berd'8  Appeal,  5  Del.  91. 

297.  In  proceedings  to  assess  damages 
for  the  opening  of  a  borough  street  under 
the  act  16  May  1891  (Brightly's  Purdon 
1399),  if  a  lot  owner  fails  to  appear  be- 
fore the  viewers  to  raise  questions  of 
fact  in  which  he  wishes  to  be  heard,  he 
will  be  held  to  have  waived  them,  but 
where  an  appeal  is  taken  by  him  from 
the  award,  but  the  defendant  makes  no 
motion  to  quash  but  joins  issue  and  pro- 
ceeds to  trial,  it  will  be  held  to  have 
waived  such  an  objection.  DuBois  Op- 
era House  Co.  V.  DuBois  Borough,  16 
C.  C.  210. 

298.  An  appeal  lies  to  the  common 
pleas  under  the  act  13  June  1874 
(Brightly's  Purdon  772)  from  the  award 
of  a  jury  of  view  awarding  damages  on 
the  vacation  of  a  street  in  Philadelphia. 
Hare  v.  Mice,  142  P.  S.  608. 

299.  In  a  proceeding  to  assess  dam- 
ages for  a  change  of  grade  of  a  borough 
street  under  the  act  24  May  1878 
(Brightly's  Purdon  253),  the  only  ap- 
peal from  the  judgment  of  the  common 
pleas  is  to  the  supreme  court.  Broum 
V.  Beaver  Borough,  12  C.  C.  313. 

300.  Where,  in  a  proceeding  under 
the  act  24  May  1878  (Brightly's  Pur- 
don 253),  to  assess  damages  for  a  change 
of  grade  of  a  borough  street,  an  appeal 
is  taken  to  the  common  pleas  from  the 
award  of  viewers  under  the  act  13  June 
1874  (Brightly's  Purdon  772),  such  an 
appeal  is  not  too  late  if  filed  after  the 
entry  of   judgment  on   the  award    but 
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within  thirty  days  from  the  filing  of 
the  award.  Brown  v.  Beaver  Borough, 
12  C.  C.  313. 

301.  An  appeal  from  an  assessment 
of  damages  for  change  of  grade  must 
be  taken  thirty  days  from  the  filing  of 
the  report  of  viewers;  and  this,  though 
exceptions  be  pending  to  the  report. 
Rapp  V.  Norristown,  7  Montg.  15. 

302.  Under  the  act  16  May  1891, 
sec.  6  (Brightly's  Purdon  1400),  an 
appeal  lies  to  the  common  pleas  from 
an  assessment  of  benefits  for  a  change 
of  grade.  Mount  Pleasant  Avenue,  32 
W.  N.  C.  60. 

303.  An  appeal  lies  to  the  assessment 
of  benefits  for  the  vacation  of  a  street. 
Howard  Street,  142  P.  S.  601 ;  affirming 
8.  c.  24  W.  N.  C.  620. 

304.  Under  the  act  23  May  1889, 
article  XIV.,  sec.  3  (Brightly's  Purdon 
1564),  an  appeal  is  expressly  given  to 
parties  assessed  for  benefits,  and  this 
right  of  appeal  is  not  repealed  by  the 
act  16  May  1891  (Brightly's  Purdon 
1399).     Chestnut  Street,  15  C.  C.  115. 

305.  When  the  right  of  appeal  has 
been  lost  by  a  misapprehension,  the 
court  will  return  the  report  to  the 
viewers,  before  whom  further  testimony 
may  be  taken  on  the  question  of  the 
amount  of  benefits.  CJiestnut  Street,  15 
C.  C.  116. 

(fr)  To  the  supreme  court. 

306.  Upon  certiorari  to  the  laying  out 
of  a  public  road,  the  supreme  court  is 
wholly  confined  to  the  record.  Road  in 
Moon,  6  Atlan.  762. 

307.  A  certiorari  to  a  decree  confirming 
a  report  of  viewers  laying  out  a  public 
road  must  be  taken  out  within  two  years 
after  final  confirmation,  or  it  will  be 
quashed;  and  this,  notwithstanding  a 
futile  attempt  to  open  the  decree.  Road 
in  Wilkins,  6  Cent.  701. 

308.  No  appeal  lies  to  a  refusal  to 
strike  off  an  order  of  confirmation  of  a 
report  of  road  viewers  five  years  after 
such  confirmation.  Road  in  Adams,  130 
P.  S.  190. 


309.  Where  an  order  of  confirmation  of 
a  portion  of  a  road  only  was  reversed  by 
the  supreme  court,  and  the  common  pleas 
thereupon  proceeded  to  confirm  the 
report  of  viewers  absolutely,  it  was  held 
to  be  an  entirely  proper  proceeding;  and 
this,  though  the  supreme  court  had  not 
awarded  a  procedendo.  Road  in  Ben- 
zinger,  135  P.  S.  176;  s.  c.  26  W.  N.  C. 
197.    See  8.  0. 116  P.  S.  436. 

310.  A  proceeding  in  the  supreme 
court  to  review  a  road  case  is  but  a  com- 
mon law  proceeding  by  certiorari  and  the 
review  is  confined  to  the  regtilarity  of 
the  record.  When  such  a  case  is  removed 
to  the  supreme  court  more  than  two  years 
after  final  confirmation,  the  writ  must  be 
quashed;  and  this,  though  an  application 
to  set  aside  was  made  and  refused  within 
two  years.  Roaring  Brook  Township 
Road,  140  P.  a  632. 

311.  Upon  an  appeal  from  the  quarter 
sessions  in  a  road  case,  the  jurisdiction 
of  the  court  and  the  regularity  of  the 
proceedings  are  the  only  questions  to  be 
determined;  the  facts  cannot  be  consid- 
ered even  though  they  be  set  forth  in  the 
opinion  of  the  court.  Hamilton  Street, 
148  P.  S.  640;  affirming  s.  c.  7  Montg.  67. 

312.  Exceptions  as  to  matters  appear- 
ing on  the  face  of  the  record  may  be  filed 
after  the  final  confirmation  of  the  report; 
if  the  court  refuse  to  permit  such  excep- 
tions to  be  filed  nunc  pro  tunc,  this  does 
not  deprive  the  exceptants  of  their  right 
to  assign  error  in  the  decree  on  appeal  to 
the  supreme  court,  where  the  record  itself 
sustains  the  exceptions.  CfHara  Town~ 
ship  Road,  162  P.  S.  319. 

313.  Upon  an  appeal  from  an  order 
overruling  exceptions  to  a  report  of  road 
viewers,  the  supreme  court  can  review 
only  the  regularity  of  the  proceedings; 
exceptions  which  raise  only  questions  of 
fact  will  not  be  considered  and  it  is  use- 
less to  print  the  testimony.  Kdler'a 
Private  Road,  154  P.  S.  547. 

314.  An  order  overruling  exceptions  to 
the  report  of  a  jury  of  view  to  open  a 
street  under  sec.  6  of  the  act  16  May  1891 
(Brightly's  Purdon  1400)  is  not  a  final 
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decree  pending  an  appeal  by  the  same 
parties  from  the  report  of  the  viewers, 
and  an  appeal  from  such  an  order  will  be 
quashed  by  the  supreme  court.  Second 
Street,  161  P.  S.  571. 

315.  The  question  of  the  qualification 
of  the  petitioners  in  a  road  proceeding 
must  be  raised  in  the  court  below  by  a 
specific  exception;  it  cannot  be  consid- 
ered by  the  supreme  court  when  raised 
for  the  first  time  by  an  assignment  of 
error.    Swansm  Street,  163  P.  S.  323. 

XVI.  Proceedings  under  special  acts. 

316.  Under  the  act  13  April  1854 
(P.  L.  352),  the  county  of  Lancaster  may 
proceed  to  recover  money  from  the  city 
of  Lancaster  for  opening  streets,  either 
by  assumpsit  or  bill  in  equity,  but  the 
remedy  by  mandamus  is  inappropriate. 
That  act  contemplates  yearly  statements 
and  the  striking  of  a  balance  every  twelve 
months,  and  if  the  county  has  not  kept 
the  account  directed  by  the  act,  the  court 
will  state  an  account  and  will  not  allow 
recovery  for  any  items  which  had  accrued 
six  years  prior  to  the  date  of  the  suit.  Lan- 
caster  County  v.  Lancaster  City,  160  P.  S. 
411 ;  afi&rming  s.  c.  10  Lane.  65.  See  s.  c. 
170  P.  S.  108;  afiarming  s.  c.  12  Lane.  81. 

317.  The  opening  of  streets  on  the  city 
plan  in  the  city  of  Lancaster  is  regu- 
lated by  the  local  act  18  April  1873  (P.  L., 
811) ;  where  the  streets  are  not  on  the  city 
plan,  their  opening  is  regulated  by  the 
local  act  31  January  1857  (P.  L.  9).  The 
report  of  alias  viewers  opening  a  street 
not  on  the  city  plan  will  not  be  set  aside 
on  the  ground  that  the  city  authorities 
did  not  request  or  coiisent  to  said  open- 
ing. The  act  8  June  1881  (Brightly's 
Purdon  1399)  does  not  apply  to  the  open- 
ing of  streets  iu  the  city  of  Lancaster. 
Marion  Street,  11  Lane.  260. 

3ia  While  the  commissioners  of  roads 
of  Pine  Grove  township,  under  the  act 
of  9  April  1844  (P.  L.  230),  have  a  general 
charge  and  supervision,  they  have  also  a 
discretion  as  to  the  necessity  for  a  road, 
and  an  indictment  does  not  lie  against 
them  for  their  refusal  to  lay  out  a  road  in 


obedience  to  a  request  in  writing  of  citi- 
zens of  the  township.  Comm'th  v.  2%<mp- 
aon,  126  P.  S.  614. 

319.  The  act  of  14  June  1887  (P.  L. 
386),  providing  a  peculiar  method  of  pro- 
cedure in  road  cases  in  the  city  of  Pitts- 
burgh, was  held  to  be  in  violation  of 
article  III.,  sec.  7,  of  the  constitution, 
prohibiting  local  legislation.  Wyoming 
Street,  137  P.  S.  494 ;  s.  c.  27  W.  N.  C.  136 ; 
Pitt^urgh's  Petition,  138  Ibid.  401. 

320.  Under  the  local  act  16  June  1836 
(P.  L.  753),  relating  to  the  city  of  Pitts- 
burgh, a  street  which  has  not  actually  been 
opened  for  travel,  and  is  not  fairly  prac- 
ticable for  travel,  is  not  a  public  highway 
but  a  private  way;  the  owner  of  such 
a  way  is  entitled  to  have  his  damages 
assessed  as  an  owner  of  the  land,  and  can- 
not maintain  a  common  law  action  there- 
for when  a  statutory  remedy  has  been 
provided.  Phillips  v.  St.  Clair  Incline 
Plane  Co.,  153  P.  S.  230.  See  Phaiips  v. 
St.  Clair  Incline  Plane  Co.,  166  P.  S.  21. 

321.  When  a  public  highway  has  once 
been  located,  laid  out  and  used  by  the 
public,  its  location  cannot  be  changed 
except  by  proceedings  imder  the  road 
laws.  The  act  14  April  1861  (P.  L.  583), 
appointing  commissioners  to  resurvey 
Wyoming  avenue  in  the  borough  of 
Wyoming,  Luzerne  county,  and  fix  the 
original  lines  of  the  same,  was  Jield  to  be 
unconstitutional  as  not  providing  due 
process  of  law,  it  appearing  that  said 
avenue  had  been  opened  of  its  full  width 
and  used  as  a  public  highway  for  very 
many  years  prior  to  the  passage  of  that 
act.    Hancock  v.  Wyoming,  148  P.  S.  635. 

322.  Under  the  act  17  February  1860, 
sec.  13  (P.  L.  61),  providing  that  where 
the  action  of  a  court  or  grand  jury  in  York 
cotmty  shall  be  adverse  to  the  grant  of  a 
new  road  or  bridge,  no  new  petition  for 
substantially  the  same  road  shall  be 
granted  for  two  years ;  it  was  held,  that  a 
proposed  road  beginning  within  five  steps 
of  a  proposed  former  road  and  termi- 
nating within  forty-five  steps  of  the  former 
termination,  was  substantially  the  same 
road.     Boad  in  Franklin,  1  York  146. 
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323.  Under  the  act  17  February  1860, 
sec.  2  (P.  L.  61),  relating  to  York  county, 
which  provides  for  notice  on  the  route  of 
the  proposed  road  by  written  or  printed 
advertisements,  and  the  rule  of  court  on 
that  subject ;  it  was  held,  that  in  the  ab- 
sence of  any  evidence  to  show  that  there 
was  any  other  mill  or  tavern  along  the 
line  of  the  proposed  road  than  those  named 
in  the  report,  it  would  be  presumed  that 
the  notices  were  properly  posted.  Soad 
in  Chanceford,  1  York  145. 

324:  Under  the  rule  of  court  in  York 
county,  it  is  not  necessary  that  a  notice  of 
view  be  posted  at  a  tavern  in  preference  to 
other  places,  unless  the  tavern  happens  to 
be  nearer  the  route  of  the  proposed  road 
than  the  other  points  enumerated  in  the 
rule.     Road  in  Hellam,  6  York  64. 

325.  Under  the  local  act  17  February 
1860  (P.  L.  61),  as  to  York  county,  a  decree 
dismissing  the  proceedings  upon  failure  to 
report  is  not  such  a  final  decree  adverse  to 
the  granting  of  the  road  as  will  forbid  the 
entertainment  of  another  petition  within 
two  years  for  a  road  over  the  same  route. 
Eoad  in  West  Manchester,  10  C.  C.  429. 

326.  Where  reviewers  failed  to  state  in 
their  report  whether  they  had  endeavored 
to  obtain  releases,  the  report  was  recom- 
mitted with  instructions  to  comply  with 
the  act  17  February  1860,  sec.  10  (P.  L. 
61),  relating  to  York  county,  and  in  their 
second  report  they  stated  that  they  gave 
notice  of  the  time  and  place  of  meeting 
and  proceeded  to  award  damages ;  it  was 
held,  that  the  court  had  such  power  to 
recommit  and  that  such  proceedings  did 
not  constitute  an  alias  view.  Road  in 
Heidelberg,  2  York  67. 

327.  Under  the  act  of  17  February 

1860  (P.  L.  61),  relating  to  York  county, 
the  court  has  no  power  to  appoint  viewers 
merely  to  review  the  question  of  damages 
without  reopening  the  whole  action  of 
the  viewers  in  laying  out  the  road  and 
estimating  the  damages.  Road  in  Spring- 
garden,  5  York  28.  . 

32a  Under  the  special  act  2  March 

1861  (P.  L.  84),  relating  to  York  county, 
reviewers  will  not  be  appointed  where 
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the  first  view  was  a  nullity.     Bood  ui 
Manchester,  15  C.  C.  623. 

ZVII.  Widening  streets. 

329.  The  act  16  May  1889  (P.  L.  228), 
relating  to  streets  and  sewers  in  second 
class  cities,  was  lield  to  be  unconstitu- 
tional in  WhUney  v.  Pittsburgh,  138  P.  8. 
401 ;  overriding  Howard  v.  Pittsburgh,  38 
P.  L.  J.  87.  See  act  16  May  1891  (Bright- 
ly's  Purdon  1534). 

330.  Six  viewers  should  be  appointed 
to  widen  a  street.  The  act  of  8  May 
1889  (Brightly's  Purdon  1875)  makes  no 
change  in  this  respect.  Chestnut  Street, 
8  C.  C.  55. 

331.  The  court  has  no  authority,  under 
the  act  of  8  May  1889  (Brightly's  Purdra 
1876),  to  appoint  three  viewers  to  widen 
a  street.    East  Avenue,  7  Lane.  164. 

332.  The  statute  of  limitations  does 
not  begin  to  ran  until  the  physical  widen- 
ing of  a  street  is  actually  completed,  and 
the  strip  taken  throMm  open  to  the  pub- 
lic. Brower  v.  Philadelphia,  142  P.  S.  350; 
aflftrming  s.  o.  8  C.  C.  361 ;  s.  c.  26  W.  N.  C 
270. 

333.  Where  a  city  had  notice  of  the 
appointment  of  viewers  upon  the  widen- 
ing of  a  street  and  of  their  report  and  the 
plaintiff's  appeal,  and  when  the  issue  was 
framed  upon  the  appeal  the  city  pleaded 
without  objection;  it  was  held,  that  the 
city  had  waived  the  right  to  raise  the 
question  of  jurisdiction  upon  the  trial  of 
the  issue.  Larkin  v.  Scranton,  162  P.  S.  289. 

334.  In  a  proceeding  to  assess  damages 
for  the  widening  of  a  street,  it  is  error  to 
charge  that  the  land  is  taken  absolutely 
and  the  title  is  taken  from  the  owner  and 
vested  in  the  city  for  all  time.  Larkin 
V.  Seranton,  162  P.  S.  289. 

335.  In  assessing  damages  for  the 
widening  of  a  street,  the  jury  may  con- 
sider the  cost  of  replacing  a  building,  a 
portion  of  which  is  cut  away,  but  it  is 
error  to  charge  that  such  consideration 
may  be  entirely  independent  of  the  ques- 
tion of  the  value  of  the  property  taken. 
Larkin  v.  Scranton,  162  P.  S.  289. 

336.  In  a  proceeding   to  widen  and 
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change  the  grade  of  a  street,  the  viewers 
cannot  take  into  consideration  another 
street,  laid  out  but  not  opened,  nor  can 
the  proceedings  for  the  assessment  of 
damages  caused  by  the  opening  and  grad- 
ing of  such  other  street  be  admitted  in 
evidence.  MarJde  v.  Philadelphia,  163 
P.  S.  344. 

337.  In  an  action  of  trespass  for  dam- 
ages for  widening  a  street,  evidence  is 
admissible  for  plaintiff  to  show  the  cost 
of  the  alterations  in  his  building  necessi- 
tated by  such  widening.  AUen  v.  Phila- 
delphia, 1  Dist.  Rep.  216. 

33a  In  an  action  for  trespass  in  widen- 
ing a  city  street,  evidence  is  not  admis- 
sible for  the  defendant  to  show  the  rental 
value  of  the  property  after  the  widening. 
Mien  V.  Philadelphia,  1  Dist.  Rep.  216. 

ZVm.  Vacation  of  highways. 

339.  When  a  street  has  once  been 
vacated,  it  is  then  as  if  no  such  street 
had  ever  existed,  and  the  fact  of  its  former 
existence  is  in  no  way  involved  in  subse- 
quent proceedings  to  again  open  it.  Chest- 
nxa  Street,  16  C.  C.  116. 

340.  The  public  may  abandon  a  street 
or  alley  dedicated  to  public  use,  and  the 
acceptance  of  another  in  place  of  the 
original  is  conclusive  proof  of  such 
abandonment;  adverse  possession  for 
twenty-one  years  by  an  adjoining  owner 
of  half  a  road  or  alley  abandoned  by  the 
public  will  give  title  as  against  the  origi- 
nal owner  or  grantor  of  said  road  or  alley. 
Flick's  Estate,  6  Kulp  329. 

341.  Where  land  is  bounded  by  a  pub- 
lic road,  a  conveyance  of  the  land  gives 
the  grantee  a  title  to  the  middle  of  the 
road  in  the  absence  of  a  reservation,  and 
upon  the  vacation  or  abandonment  of  the 
road,  the  adjoining  owners  have  a  right 
to  use  the  land  it  had  occupied  as  their 
own,  each  to  the  centre  of  the  street. 
Flid^s  Estate,  6  Kulp  329. 

342.  Under  the  act  6  April  1849 
(Brightly's  Purdon  277),  forbidding  the 
opening  of  streets  through  cemeteries,  a 
cemetery  company  has  no  right  to  close 
an  alley  because  it  has  purchased  ground 


on  both  sides  of  it.    DuBois  Cemetery 
Co.  V.  Oriffin,  166  P.  S.  81. 

343.  Under  the  act  3  May  1866 
(Brightly's  Purdon  1883),  providing  for 
the  vacation  of  the  whole  or  any  part  of 
any  road  which  may  have  been  opened 
in  part;  it  was  h^ld,  that  a  road  was 
"opened  in  part"  where  a  length  of 
eighty-four  feet  and  a  width  sufficient 
for  ordinary  travel  was  cleared  and 
graded.  Union  Totonship  Boad,  10  C.  C. 
433. 

344.  Upon  the  petition  of  citizens  ap- 
proved by  the  town  council  of  the  bor- 
ough of  Pottsville,  the  court  of  quarter 
sessions  has  jurisdiction  to  vacate  any 
street,  lane  or  highway  in  said  borough. 
Union  Street,  140  P.  S.  625. 

345.  Under  the  act  8  May  1854 
(Brightly's  Purdon  1884),  the  quarter  ses- 
sions has  jurisdiction  to  order  the  vaca- 
tion of  a  part  of  a  street.  Swanson 
Street,  iGST.  S.  323. 

346.  Upon  a  petition  to  open  a  new 
road  there  is  no  authority  to  vacate  a  por- 
tion of  an  old  road ;  the  petition  should  be 
to  lay  out  and  vacate.  Franklin,  Liberty, 
and  Great  Bend  Road,  7  C.  C.  273. 

347.  Proceedings  to  vacate  may  be 
joined  with  proceedings  to  relay  a  road 
or  parts  of  a  road.  Such  a  petition  must 
comply  with  the  twenty-third  section  of 
the  general  road  law.  Road  in  Blakely, 
4  Del.  233;  s.  c.  1  Lack.  Jur.  236. 

34a  Under  the  act  of  3  May  1856 
(Brightly's  Purdon  1883),  it  is  not  neces- 
sary for  a  majority  of  the  original  peti- 
tioners to  sign  the  application  to  vacate. 
Road  in  North  AWngton,  1  Lack.  Jur. 
416. 

349.  A  road  cannot  be  vacated  in  a  city 
of  the  third  class  by  a  petition  of  free- 
holders; the  act  8  May  1864  (Brightly's 
Purdon  1884),  so  far  as  it  relates  to  the 
vacating  of  public  streets  and  highways, 
does  not  apply  to  cities  of  the  third  class. 
Dunmore  &  Petersburg  Road,  3  Lack.  Jur. 
166. 

390.  A  petition  to  vacate  a  public  road 
should  set  forth  the  circumstances  which 
render  such  vacation  necessary ;  it  is  not 
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sufficient  to  merely  state  that  the  road 
is  useless,  inconvenient  and  burdensome. 
Road  in  Abingdon,  3  Lack.  Jur.  187. 

351.  Where  a  statute  empowered  a  mu- 
nicipal corporation  to  vacate  streets  upon 
the  petition  of  a  majority  in  interest  of 
abutting  owners  along  the  line  of  the  pro- 
posed improvement ;  it  was  field,  that  the 
line  of  improvement  meant  those  parts 
abutting  on  the  portion  of  the  street 
vacated,  and  that  the  consent  of  owners 
further  along  the  street  need  not  be  ob- 
tained.    Oanfs  Appeal,  40  P.  L.  J.  219. 

392.  A  petition  for  the  vacation  of  a 
street  which  alleges  that  the  street  "is 
opened  and  used  as  a  public  street "  con- 
tains a  sufficient  averment  that  the  street 
is  a  public  road  or  highway.  Swanson 
Street,  163  P.  S.  323. 

353.  A  report  will  not  be  set  aside  be- 
cause the  petition  does  not  set  forth  in  a 
clear  and  distinct  manner  the  situation 
and  other  circumstances  of  the  part  of  the 
road  to  be  vacated.  Such  information  is 
for  the  court,  who  may  see  fit  to  dispense 
with  it  Mood  in  Lower  Nazareth,  1  Nor- 
tham.  81. 

354.  Upon  a  proceeding  to  vacate  and 
change  a  public  road  the  report  was  set 
aside  where  the  report  referred  to  the  road 
as  useless,  inconvenient  and  burdensome, 
and  yet,  two  of  the  viewers  when  exam- 
ined on  oath  testified  that  it  was  neither 
inconvenient  or  burdensome,  and  it  further 
appeared  that  the  viewers  were  enter- 
tained at  the  house  of  one  of  the  parties 
interested  in  the  road  and  that  one  of 
the  viewers  was  an  adjoining  landowner. 
Road  in  Dover,  1  York  219. 

355.  The  court  will  not  confirm  a  re- 
port which  shows  the  vacation  of  part  of 
a  public  road  and  leaves  a  part  of  it  open 
for  private  accommodation.  West  Ooshen 
Roads,  7  G.  C.  250. 

356.  The  court  will  not  approve  a  re- 
port vacating  a  public  road  which  is  the 
terminus  of  another  public  road.  Road 
in  Upper  Hanover,  5  Montg.  174. 

357.  A  decree  for  the  vacation  of  an 
old  road  is  valid,  though  it  be  made  to 
take    effect    when  a  railroad   company 


should  complete,  ready  for  ose,  an  over- 
head bridge  across  its  tracks  on  a  new 
substituted  road.  Roads  in  Londonderry, 
129  P.  S.  244. 

XIZ.  Change  of  grade. 

3Sa  After  fifteen  years'  acquiescence 
a  change  of  grade  in  a  street  is  presumed 
to  have  been  done  under  the  direction  of 
the  public  authorities.  Schlag  v.  Jones, 
131  P.  S.  62. 

389.  Councils  cannot  delegate  their  dis- 
cretionary power  to  change  the  grade  of 
a  street  to  the  city  engineer  or  a  council 
committee.  It  must  be  done  by  ordinance.' 
WUkes-Barre  Paper  Mfg.  Co.  v.  WiOces- 
Barre,  5  Kulp  333. 

360.  Under  the  act  of  24  May  1878 
(Brightly's  Purdon  253),  the  burgess  and 
town  council  may  apply  for  the  appoint- 
ment of  viewers  to  assess  damages  for 
change  of  grade  of  a  borough  street.  In 
re  Viewers,  6  Kulp  13 ;  s.  c.  4  Del.  298. 

361.  Viewers  to  assess  damages  for  the 
change  of  grade  of  a  borough  street  should 
be  selected  outside  the  borough.  In  re 
Vietoers,  6  Kulp  13 ;  s.  c.  4  Del  298. 

362.  Where  viewers  were  appointed  to 
fix  a  grade  before  there  was  an  ordi- 
nance upon  which  their  action  could  be 
based;  it  was  held,  that  councils  could 
not  adopt  the  action  of  such  viewers  as 
their  own.  Scranton  v.  McDonovgh,  1 
Lack.  L.  N.  177. 

363.  Where  a  change  of  grade  is  made 
by  the  officers  of  a  municipality  without 
authority  of  ordinance,  such  unauthorized 
act  may  be  subsequently  ratified  and 
validated ;  where  viewers  were  appointed 
to  assess  benefits  and  their  report  was 
confirmed  at  the  instance  of  the  city, 
which  accepted  the  work  and  issued  a 
scire  facias  to  recover  the  assessments ; 
it  was  held,  that  the  ratification  was  com- 
plete.   ShUoh  Street,  165  P.  S.  386. 

364.  Viewers  appointed  to  estimate 
damages  for  change  of  grade  are  not 
entitled  to  mileage.  Reid  v.  West  Con- 
shohocken,  6  Montg.  205. 

365.  Where  a  street  railway  company 
received  permission  to  occupy  a  street 
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upon  condition  that  it  pay  abutting  land- 
owners for  all  the  damage  done  to  their 
property ;  it  was  held,  that  the  company 
was  liable  for  an  injury  resulting  from 
cutting  down  the  street  about  six  feet; 
and  this,  although  the  new  grade  was  in 
accordance  with  the  direction  of  the  city 
engineer  and  was  subsequently  adopted 
by  an  ordinance  of  councils.  May  v. 
Carbondale  Traction  Co.,  167  P.  S.  343. 

366.  Where  a  change  of  grade  was 
authorized  by  councils  and  actually  com- 
pleted before  the  passage  of  the  act  16 
May  1891  (Brightly's  Purdon  1399),  it 
was  hdd,  that  that  act  was  not  retroactive 
and  that  the  damages  were  payable  by  the 
borough  and  could  not  be  assessed  against 
the  property  owners.  Morton  v.  Home- 
stead  Borough,  15  C.  C.  646 ;  8.  c.  42  P.  L. 
J.  328. 

367.  In  a  proceeding  under  the  act  24 
May  1878  (Brightly's  Purdon  253)  to 
assess  damages  for  a  change  of  grade  of 
a  borough  street,  exceptions  to  the  report 
must  relate  to  errors  or  irregularities  in 
the  proceedings  or  report;  if  no  such 
exceptions  be  filed  and  no  appeal  is 
taken,  exceptions  filed  as  to  matters  of 
fact  which  require  the  service  of  a  jury 
to  determine,  will  be  dismissed  and  judg- 
ment entered  upon  the  report.  Nahfx. 
Tamaqua  Borough,  14  C.  C.  142. 

36a  Jurisdiction  in  damages  for  widen- 
ing a  street  being  in  the  quarter  sessions, 
a  decree  for  such  damages  is  no  bar  to  a 
subsequent  proceeding  in  the  common 
pleas  for  damages  for  change  of  grade. 
Waiter  v.  Easton,  1  Northam.  73. 

369.  Where  the  plaintiff  owned  a  cor- 
ner lot  and  the  grade  of  both  streets 
was  changed  in  1887  and  in  1888,  a  com- 
mon law  action  was  brought  to  recover 
damages  for  the  change  of  grade,  but 
only  one  street  was  mentioned  in  the 
declaration,  and  in  1892  an  amendment 
was  allowed  so  as  to  include  the  other 
street ;  it  was  held,  that  the  act  16  May 
1891  (Brightly's  Purdon  1399),  which 
provides  that  the  remedy  in  such  a  case 
shall  be  by  a  jury  of  view,  did  not  pre- 
vent the  amendment  or  deprive  the  court 


of  jurisdiction.    Brady  v.  WUkes-Barre, 
161  P.  S.  246. 

370.  The  act  24  May  1878  (Brightly's 
Purdon  253),  providing  for  damages  for 
change  of  grade  in  boroughs,  is  repealed 
by  the  act  16  May  1891  (Brightly's  Pur- 
don 1399).  WhittaJcer  v.  Homestead  Bor- 
ough, 13  C.  C.  647. 

371.  The  city  of  Wilkes-Barre  not  be- 
ing subject  to  the  municipal  act  23  May 
1889  (Brightly's  Purdon  1641),  and  there 
being  no  provision  in  its  charter  for  the 
assessment  of  damages  by  viewers  conse- 
quent upon  a  change  of  grade,  the  remedy 
of  a  party  aggrieved  by  a  change  of  grade 
is  by  action.  Bowe  v.  Wilkes-Barre,  6 
Kulp  276. 

372.  Where  a  street,  being  in  its  virgin 
condition,  had  its  grade  fixed  before  the 
adoption  of  the  constitution  of  1874,  but 
nothing  was  done  until  1887,  when  the 
grade  was  actually  lowered  several  inches 
under  ordinance  of  councils ;  it  was  held, 
that  trespass  in  the  common  pleas  was 
the  proper  remedy,  and  that  the  statute 
of  limitations  did  not  begin  to  run  until 
the  actual  physical  change  took  place. 
Kershaw  v.  PhUaddphia,  10  C.  C.  163; 
8.  0.  48  L.  I.  66. 

373.  The  statute  of  limitations  ap- 
plies to  actions  brought  to  recover  dam- 
ages for  a  change  of  grade;  and  this, 
notwithstanding  the  act  of  24  May  1878 
(Brightly's  Purdon  263)  contains  no 
clause  of  limitation.  Craft  v.  South 
Chester,  13  Atlan.  216;  affirming  s.  o. 
2  C.  C.  608. 

374.  In  actions  for  change  of  grade  the 
statute  of  limitations  begins  to  run  only 
6om  the  date  of  the  actual  grading  of  the 
land.  North  Chester  v.  Eckfddt,  1  Mona. 
732. 

375.  Where  the  first  established  grade 
of  a  street  in  the  city  of  Philadelphia 
was  fixed  upon  the  city  plan  in  1871,  but 
nothing  was  done  upon  the  ground  until 
1887,  when  the  physical  change  of  grade 
was  effected ;  it  was  held,  that  the  statute 
of  limitations  did  not  commence  to  run 
against  a  landowner's  right  of  action  to 
recover  damages  for  the  change  until  the 
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actual  cutting  of  the  ground  in  1887. 
Ogden  v.  PhUadelphia,  143  P.  S.  430. 

376.  The  lapse  of  six  years  after  the 
work  of  excavation  was  done  in  changing 
the  grade  of  a  street  is  a  bar  to  a  recovery 
of  damages  for  the  change  of  grade. 
Eiaenhart  v.  Philadelphia,  164  P.  S.  393. 

377.  Where  it  is  decreed  that  a  street 
shall  be  carried  across  railroad  tracks  by 
bridges  and  viaducts,  the  statute  of  limi- 
tations runs  against  the  right  of  action 
of  a  property  owner  from  the  time  when 
the  work  has  progressed  to  such  an  ex- 
tent as  to  obstruct  ingress  and  egress  to 
and  from  his  property  to  the  street 
Cass  V.  Pennsylvania  Co.,  159  P.  S.  273. 

378.  No  recovery  can  be  had  under  the 
act  of  24  May  1878  (Brightly's  Purdon 
253)  for  injuries  from  change  of  grade  be- 
fore the  adoption  of  the  constitution  of 
1874.    Folkenson  v.  Boston,  8  Atlan.  869. 

379.  The  act  2  February  1854,  sec.  27 
(Brightly's  Purdon  1500),  giving  a  right 
to  damages  for  injuries  arising  from  al- 
teration of  grade  in  Philadelphia  to  be 
assessed  as  in  cases  of  damages  for  open- 
ing streets,  applies  only  to  changes  of  the 
grades  which  were  already  legally  estab- 
lished at  the  date  of  the  act;  the  quarter 
sessions  has  no  jurisdiction  to  assess 
damages  for  the  change  of  a  street  grade 
established  after  2  February  1854 ;  as  to 
such  a  grade  a  mere  paper  change  vests 
no  right  to  damages,  and  the  remedy 
under  sec.  8,  aa-ticle  XVI.,  of  the  consti- 
tution for  an  actual  change  upon  the  land 
is  by  action  in  the  common  pleas.  Where, 
however,  a  physical  change  of  grade  is 
made  in  connection  with  the  opening  of 
the  street  and  the  jurisdiction  of  the 
quarter  sessions  has  once  attached,  it  will 
determine  the  whole  cause,  including  the 
assessment  of  the  damages  arising  from 
such  change  of  grade.  Plan  166, 143  P. 
S.  414 ;  Ogden  v.  Philadelphia,  143  P.  S. 
430.  This  rule  is  not  affected  by  the  act 
16  May  1891  (Brightly's  Purdon  1401). 
In  re  L  Street,  12  C.  C.  406. 

380.  Where  a  property  owner  has  built 
a  house  upon  his  lot  in  conformity  with 
the  existing  grade,  he  can  recover  from 


the  city  of  Philadelphia  for  depreciation 
in  the  value  of  his  property  occasioned  by 
changing  the  actual  physical  elevation  of 
the  highway  in  front  of  his  lot  (ySrien 
V.  PhUaddphia,  160  P.  S.  589. 

381.  Where  a  property  owner  erects  a 
house  after  the  confirmation  of  the  plan 
fixing  the  grade  of  the  street,  he  is  re- 
stricted in  his  right  to  recover  damages 
to  the  injury  done  to  his  land ;  injury  to 
his  house  as  an  item  of  damage  is  prop- 
erly excluded.  Oroff  v.  PhUadelphia,  150 
P.  S.  694. 

382.  The  cause  of  action  for  change  of 
grade  occurs  at  the  time  of  the  physical 
change.  A  purchaser  with  knowledge 
that  he  will  be  compelled  to  change  the 
grade,  may  recover  damages  on  the  act- 
ual change.  Freenumsburg  v.  Bodgers,  8 
Atlan.  872. 

383.  The  right  of  action  for  damages 
caused  by  changing  the  grade  of  a  street 
accrues  when  the  work  is  done  on  the 
ground;  such  damages  belong  to  him 
who  is  the  owner  of  abutting  property 
at  the  time  of  the  actual  grading.  Jom» 
V.  Bangor,  144  P.  S.  638. 

384.  The  right  to  damages  for  injory 
to  property  by  grading  a  street  is  a  per- 
sonal right;  such  damages  belong  to  the 
owner  of  the  property  at  the  time  of 
the  actual  physical  establishment  of  the 
grade,  and  he  may  then  maintain  an  ac- 
tion therefor.  Bauman  v.  Neweasde,  12 
C.  C.  22. 

385.  A  landowner  who  lays  out  a 
street  through  his  property  and  dedi- 
cates it  to  public  use  is  not  estopped 
thereby  from  recovering  damages  for  a 
change  in  its  grade  made  by  the  munic- 
ipal authorities.  Jones  v.  Bangor,  144  P. 
S.  638. 

386.  A  lot  owner,  who  joins  in  a  re- 
quest to  grade  a  street,  is  not  thereby 
estopped  from  claiming  compensation  for 
an  injury  to  his  property  done  by  the 
grading;  so  the  municipality  is  not  re- 
lieved by  the  fact  that  the  plaintiff's 
purchase  of  the  property  was  made  with 
the  knowledge  and  understanding  on  the 
part  of  both  vender  and  vendee  that  Hie 
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street  would  eventually  be  made  to  con- 
form to  the  new  grade.  Jones  v.  Bangor, 
144  P.  S.  638. 

387.  Where  a  landowner  dedicates  his 
land  for  the  purpose  of  a  street  with  the 
same  effect  as  if  the  street  had  been 
opened  by  legal  proceedings,  he  cannot 
afterwards  maintain  an  action  for  dam- 
^es  resulting]  from  the  grading,  where 
the  opening  and  grading  have  been  done 
at  the  same  time  and  in  conformity  with 
a  plan  existing  at  the  time  of  the  dedica- 
tion.   Bighter  v.  Philadelphia,  161  P.  S.  73. 

38a  Where  a  property  owner  had  peti- 
tioned a  borough  for  a  change  of  grade, 
and  the  change  was  made  without  objec- 
tion; it  was  held,  that  after  his  death 
under  article  XVI.,  sec.  8,  of  the  consti- 
tution, his  heirs  might  recover  damages 
for  such  change  unless  the  constitutional 
right  had  been  waived.  Lewis  v.  Darby, 
166  P.  S.  613 ;  s.  0.  6  Del.  128. 

389.  If  an  alley  way  appurtenant  to  a 
property  be  injured  by  a  change  of  grade, 
the  owner  is  entitled  to  damages  though 
the  lot  does  not  abut  on  the  graded  street 
except  by  the  alley  or  water  way.  Gfeiger 
v.  Norriatovon,  6  Montg.  167. 

390.  Where  a  person  owns  a  number 
of  contiguous  lots  with  houses  thereon 
abutting  on  three  streets  and  the  grade 
of  one  of  the  streets  is  changed,  he  is 
entitled  to  damages  only  as  to  the  lots 
abutting  on  the  street  whose  grade  has 
been  changed,  and  not  as  to  the  lots  abut- 
ting on  the  other  two  streets.  Lawrence 
V.  Philadelphia,  154  P.  S.  20. 

391.  Compensation  for  change  of  grade 
is  not  limited  merely  to  property  front- 
ing or  abutting  on  the  particular  street 
whose  grade  is  changed ;  where  the  plain- 
tifPs  houses  fronted  on  a  street  running 
along  the  line  of  a  railroad,  and  the  city 
depressed  two  cross  streets  so  that  they 
<;ould  go  under  the  railroad,  and  by  rea- 
son of  such  depression,  access  to  plain- 
tiffs houses  by  vehicles  was  entirely  cut 
off ;  it  was  held,  that  plaintiffs  were  enti- 
tled to  recover.  MMor  v.  Philadelphia, 
160  P.  S.  614.  See  Tuck&r  and  Frank- 
ford  Streets,  166  P.  S.  336. 


398.  Where  the  plaintiff's  property 
was  injured  by  the  depression  of  two 
cross  streets  and  the  plaintiff  released 
his  damages  in  other  proceedings  as  to 
one  street,  it  was  not  improper,  in  pro- 
ceedings as  to  the  other  street,  to  admit 
testimony  showing  the  damages  resulting 
from  the  lowering  of  the  grade  of  both 
streets.  MeUor  v.  Philadelphia,  160  P.  S. 
614.  See  Tucker  and  Frankford  Streets, 
166  P.  S.  336. 

393.  Where  councils  in  Philadelphia 
have  passed  an  ordinance  directing  the 
Department  of  Public  Works  to  revise 
the  grade  of  a  street  so  as  to  carry  it 
over  th^  line  of  a  railroad,  the  plan 
adopted  by  said  department  is  final  and 
conclusive  as  to  the  extent  to  which 
changes  of  regulation  should  go,  and  the 
owners  of  properties  on  other  streets 
affected  by  the  change  may,  though  not 
mentioned  in  the  ordinance,  present  their 
claims  before  viewers  appointed  to  assess 
the  damages  caused  by  the  change  of 
the  grade  of  the  street  mentioned  in  the 
ordinance.  Enochs  v.  Philadelphia,  2  Dist 
Rep.  83. 

394.  Upon  an  appeal  from  an  assess- 
ment for  change  of  grade,  a  view  will 
not  be  directed  where  alterations  have 
been  made  since  the  change  of  grade, 
and  the  jury  can  give  no  information  by 
a  view  of  the  actual  state  of  affairs  im- 
mediately thereafter.  Longaker  v.  Nor- 
ristoum,  4  Del.  20. 

395.  Where  the  city  changes  the  grade 
of  the  street,  it  is  bound  to  compensate 
for  consequential  injuries ;  but  the  power 
of  taxation  is  suf&cient  security.  Wilke»- 
Barre  Paper  Mfg.  Co.  v.  WUJces-Barre,  6 
Kulp  333. 

396.  As  to  the  competency  of  witness 
as  to  the  value  of  the  land  in  actions  for 
damages  for  change  of  grade,  see  North 
Chester  v.  Eckfddt,  1  Mona.  732. 

397.  In  assessing  damages  for  change 
of  grade,  it  may  be  shown  that  a  building 
will  have  to  be  raised,  but  evidence  of  the 
cost  of  raising  is  not  admissible.  Cham- 
bers V.  South  Chester,  140  P.  S.  510 ;  affirm- 
ing s.  c.  4  Del.  346. 
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396.  An  owner  of  property  abutting  on 
a  public  street  is  entitled  to  damages  for 
change  of  grade,  although  he  has  no  title 
to  the  land  occupied  by  the  street.  Hob- 
son  V.  Philadelphia,  150  P.  S.  595. 

399.  In  a  proceeding  to  assess  damages 
caused  by  a  change  of  grade,  an  expert 
may  be  called  to  testify  that  the  new 
grade  left  plaintiff's  house  in  a  depres- 
sion, that  one  of  the  ways  in  which  this 
disadvantage  could  be  remedied  would  be 
by  raising  the  house  and  filling  in  the 
ground,  and  that  that  process  would  not 
only  be  expensive,  but  would  also  entail 
the  loss  of  valuable  trees  and  shrubbery. 
Dawson  v.  Pittsburgh,  159  P.  S.  317. 

400.  The  act  16  May  1891  (Brightly's 
Purdon  1535)  introduced  no  new  rule  for 
the  estimation  and  measure  of  damages 
for  opening  or  change  of  grade;  before 
that  act  the  practice  was  for  the  viewers 
to  report  the  result  of  their  findings  on 
the  two  matters  of  damages  and  benefits 
as  a  single  sum,  either  damages  or  benefits ; 
but  under  that  act  they  report  both  mat- 
ters separately,  but  the  net  result  is  the 
same.  Both  before  and  since  that  act, 
the  general  increase  in  value  from  the 
development  of  the  neighborhood  is  not 
such  a  local  and  special  advantage  to  a 
property  owner  as  to  be  taken  into  account 
as  part  of  the  benefits  to  be  assessed  upon 
him.  Dawson  v.  Pittsburgh,  159  P.  S. 
317. 

401.  In  an  action  for  injury  caused  by 
change  of  grade,  it  is  error  to  charge 
that,  if  the  uncertainty  of  the  city's  ac- 
tion in  connection  with  the  opening  of 
future  streets  affects  the  value  of  the 
property,  then  the  jury  may  find  that  the 
property  is  worthless,  because  the  city 
has  not  defined  its  future  policy  in  regard 
to  the  grade  of  these  streets.  BriU  v. 
Philadelphia,  167  P.  S.  1. 

402.  In  assessing  damages  for  a  change 
of  grade  of  a  borough  street,  the  jury 
must  consider  the  plaintiff's  property  as 
of  the  time  when  the  borough  got  through 
the  work  actually  done.  They  cannot 
consider  the  fact  that  a  future  change  of 
grade  in  a  sidewalk  would  increase  the 


dam{^.     WUson  v.  Beaver  Borough,  13 
C.  C.  75. 

403.  A  municipal  corporation  is  liable 
to  a  property  owner  whose  lands  are 
overflowed  by  reason  of  the  negligence 
of  its  agents  in  stopping  up  an  existing 
watercourse  while  raising  a  street  to  the 
established  grade.  The  fact  that  the 
grade  has  been  established  on  paper  for 
many  years  does  not  deprive  such  owner 
of  his  right  to  damages  where  the  actual 
change  is  negligently  made,  but  such 
damages  can  only  be  allowed  for  the  first 
injury;  in  such  a  case,  dam^^es  cannot 
be  awarded  by  a  jury  of  view.  DeUAvaU 
V.  Chester,  6  Del.  142. 

404.  As  to  liability  of  municipal  cor- 
porations for  change  of  grade,  see  note  to 
Stewart  v.  RvHand,  4  Atlan.  423. 

ZX.  Bridges. 
(a)  Location  and  erection. 

405.  Where  the  petition  for  a  county 
bridge  asks  for  a  bridge  over  a  creek  at  a 
place  where  the  public  highway  crosses 
said  creek  near  a  certain  mill,  and  the 
report  locates  the  bridge  about  one-eighth 
of  a  mile  below  the  mill  and  changes  the 
approaches,  such  location  is  not  unlaw- 
ful.    Conestoga  Bridge,  150  P.  S.  541. 

406.  After  the  grand  jury  have  passed 
upon  the  propriety  of  erecting  a  new 
county  bridge,  the  whole  authority  over 
its  construction  rests  upon  the  county 
commissioners,  who  may  disregard  a  direc- 
tion in  the  report  of  the  grand  jury  that 
the  bridge  be  constructed  of  iron.  BvA 
Creek  Bridge,  13  C.  C.  305. 

407.  If  the  site  of  a  county  bridge  be  so 
selected  that  one  of  its  termini  does  not 
connect  with  any  public  highway,  the 
county  commissioners  will  not  be  com- 
pelled to  construct  an  approach,  until,  by 
appropriate  proceedings,  a  highway  has 
been  properly  laid  out  and  opened  thereta 
Comm'th  y.'Loomis,  128  P  S.  174, 

40a  The  court  will  not  interfere  by 
mandamus  with  the  discretion  of  the 
county  commissioners  in  the  building  of 
an  approach  to  a  county  bridge.  Comm'th 
V.  Loomis,  128  P.  S.  174. 
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409.  A  mandamus  will  not  issue  upon 
the  petition  of  a  private  relator,  unless  he 
show  a  certain,  specific  and  legal  right  in 
himself  for  which  the  law  does  not  afford 
him  a  specific  legal  remedy ;  it  will  not 
lie  to  compel  the  erection  of  approaches 
to  a  bridge  where  the  substance  of  the 
injury  alleged  is,  that  customers  of  the 
relator  are  kept  from  his  mill  by  want  of 
such  approaches.  Comm'th  v.  Weatfidd 
Borough,  11  C.  C.  369. 

410.  A  county  may  build  a  bridge 
across  a  stream  at  a  point  wholly  within 
a  borough.  Waverly  Borough  Bridge,  12 
C.  C.  669. 

4U.  Under  the  act  13  June  1836 
(Brightly's  Purdon  1891),  and  the  special 
act  16  April  1870  (P.  L.  1199),  relating 
to  Luzerne  and  Lackawanna  counties,  the 
building  of  a  county  bridge  across  a 
stream  wholly  within  a  borough  is  au- 
thorized; although  townships  only  are 
spoken  of  in  the  said  acts,  boroughs  are 
evidently  also  intended  to  be  included. 
Miller's  Creek  Bridge,  3  Lack.  Jur.  33. 

412.  A  mandamus  does  not  lie  against 
supervisors  to  compel  the  erection  of 
a  foot-log  or  bridge;  such  erection  is 
within  the  discretion  of  the  supervisors, 
and  it  seems  that  the  remedy  is  by  in- 
dictment. Oarman  v.  Carroll  Township,  1 
Dist.  Rep.  630. 

413.  The  confirmation  of  a  report  of 
viewers,  laying  out  a  road  across  a  canal, 
confers  no  authority  to  erect  a  bridge 
that  will  obstruct  its  navigation.  Road 
m  Lehigh,  1  Northam.  220. 

414.  The  act  26  May  1887  (Brightly's 
Purdon  1896),  prescribing  when  counties 
may  aid  townships  in  the  construction  of 
township  bridges,  repeals  local  laws  estab- 
lishing a  different  role.  Westfield  Bor- 
ough V.  IHoga  County,  160  P.  S.  162. 

415.  Where  a  bridge  has  been  entered 
of  record  as  a  county  bridge  and  built  by 
the  county,  the  expense  of  building  the 
approaches  must  also  be  borne  by  the 
county;  the  local  laws  of  Tioga  county 
do  not  exempt  it  from  such  liability. 
WeOfield  Borough  v.  Tioga  County,  160 
P.  S.  152. 


416.  The  act  4  April  1870  (P.  L.  834), 
relating  to  contracts  for  the  erection  of 
bridges  in  certain  counties,  does  not  apply 
to  a  contract  for  the  erection  of  a  joint 
county  bridge  between  one  of  the  counties 
named  in  the  act  and  a  county  not  named 
therein ;  the  erection  of  such  a  bridge  is 
regulated  by  the  act  13  June  1836 
(Brightly's  Purdon  1891).  Conemaugh 
River  Bridge,  164  P.  S.  366. 

417.  The  approaches  to  public  bridges 
must  be  made  by  the  county  and  cannot 
be  imposed  upon  townships  and  boroughs. 
Comm'th  V.  Weslfidd  Borough,  11  C.  C. 
369. 

4ia  Under  the  act  29  April  1891 
(Brightly's  Purdon  1896),  it  waa  held, 
that  the  west  branch  of  the  Susque- 
hanna formed  the  boundary  line  between 
Union  and  Northumberland  counties,  and 
did  not  run  between  the  counties  within 
the  meaning  of  that  act,  and  that  the 
commissioners  of  Union  county  were 
not  required  to  join  in  the  rebuilding 
of  Milton  bridge,  it  having  been  lo- 
cated within  the  county  of  Northumber- 
land.   MiUon  Bridge,  12  C.  C.  17. 

419.  Where  a  bridge  has  not  been 
destroyed  by  some  sudden  or  violent 
casualty,  but  its  destruction  was  the 
result  of  gradual  disintegration  and  de- 
cay, the  county  commissioners  cannot 
build  a  substantially  new  bridge,  with- 
out the  sanction  of  a  report  of  viewers 
and  the  approval  of  the  grand  jury 
and  court.  Comm'th  v.  Commissioners  of 
Northampton,  6  Northam.  23. 

420.  In  a  proceeding  to  erect  a  county 
bridge  between  two  boroughs,  a  decree 
that  the  bridge  is  necessary  and  would 
be  too  expensive  for  the  boroughs,  and 
approving  the  report  and  findings  and 
ordering  them  referred  to  the  commis- 
sioners, and  that,  if  approved  by  them, 
the  same  be  recorded  as  a  county  bridge, 
was  hdd  to  be  neither  effective  or  final 
unless  the  commissioners  concurred  in 
the  findings  of  the  court  and  the  grand 
jury;  an  appeal,  taken  before  the  ac- 
tion of  the  commissioners,  was  quashed. 
Toughiogheny  River  Bridge,  168  P.  S.  464. 
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(6)   Damages  from  construction. 

421.  Where  property  in  a  borough  is 
damaged  by  a  change  in  the  location 
of  the  abutments  of  a  bridge,  which  is 
part  of  a  public  highway,  the  remedy 
is  by  the  appointment  of  viewers,  under 
the  act  24  May  1878  (Brightly's  Purdon 
253),  and  not  by  action  of  trespass. 
Power  V.  Ridgway  Borough,  149  P.  S. 
317. 

422.  Where  land  has  been  condemned 
for  the  purposes  of  a  bridge  and  dam- 
ages paid  to  the  owner,  and  subsequently 
additional  land  of  the  same  owner  is  con- 
demned by  reason  of  a  change  in  plans ; 
in  the  adjustment  of  damages  in  the 
second  proceedings,  the  former  proceed- 
ings are  res  judicata  as  to  the  plaintiffs 
special  benefits  from  the  construction  of 
the  bridge;  in  the  second  proceedings 
the  inquiry  must  be  limited  to  the  dam- 
ages sustained  and  the  benefits  conferred 
by  the  change  in  the  plan.  McEUieny  v. 
McKeesport  &  Duqueane  Bridge  Co.,  163 
P.  S.  108. 

423.  Where  land  was  appropriated  for 
an  overhead  bridge  across  a  street,  and 
the  owner's  agent  entered  into  an  agree- 
ment with  the  city  as  to  the  price,  and 
the  owner  also  owned  the  land  on  the 
opposite  side  of  the  street  by  a  different 
title ;  it  was  held,  that  the  agreement  as  to 
the  price  did  not  estop  the  owner  from 
recovering  consequential  damages  for  the 
injury  done  to  his  other  land  by  the  con- 
struction of  the  bridge.  Beaver  v.  Harris- 
burg,  156  P.  S.  547. 

424.  In  an  action  by  a  mill  owner 
against  a  county  for  injury  to  his  water 
power  caused  by  the  construction  of  a 
county  bridge,  a  witness  may  be  asked 
whether  the  bridge  was  located  in  the 
best  practical  way  to  pass  the  waters  in 
time  of  flood,  and  it  is  not  improper  for 
the  court  to  charge,  that  if,  under  the  cir- 
cumstances, a  larger  span  would  have  ob- 
viated the  damming  up  and  flooding,  the 
plaintiffs  were  entitled  to  recover.  It 
was  further  held,  that  in  such  a  case,  the 
plaintiffs  were  not  estopped  by  the  fact. 


that  before  the  erection  of  the  bridge  they 
were  informed  by  the  commissioners  of 
its  character  and  manner  of  erection,  and 
permitted  the  commissioners  to  commence 
and  complete  the  bridge  without  objec- 
tion. Riddle  v.  DeUuoare  County,  156 
P.  S.  643. 

425.  Where  land  was  injured  by  the 
original  construction  of  a  railroad  bridge 
and  not  by  the  operation  of  the  railroad 
over  the  bridge ;  it  was  AcW,  that  a  com- 
pany which  leased  the  bridge  after  its 
completion  and  operated  the  road  was  not 
liable  for  the  injury.  Kearney  v.  Central 
R.  R.  of  New  Jersey,  167  P.  S.  362. 

426.  Where  a  city  in  grading  a  street 
piles  up  dirt  on  the  retaining  wall  of  a 
lot  which  was  on  a  lower  level,  and  the 
dirt  and  material  slides  down  on  the  lot 
and  overturns  the  retaining  wall,  the  city 
is  liable  to  the  owner  in  damages.  Gard- 
ner V.  Scranton,  11  C.  C.  574. 

(c)  Tolls. 

427.  The  act  6  May  1887  (Brightly's 
Purdon  263),  providing  for  increased 
tolls  on  a  certain  class  of  bridges,  is  not 
unconstitutional  as  a  local  or  a  special 
act.  Boston  Bridge  Company's  Case,  13 
C.  C.  190. 

(d)  Freeing  toll  bridges. 

428.  Where  a  bridge  is  taken  by  a 
county  for  public  use,  under  the  act  8 
May  1876  (Brightly's  Purdon  1894),  the 
measure  of  damages  is  the  value  of  the 
property  to  the  bwner,  and  the  property 
so  to  be  valued  includes  not  only  the 
bridge  structure  but  also  the  company's 
franchises;  the  value  of  the  structure, 
the  amount  of  net  tolls  collected  and 
the  market  value  of  the  capital  stock 
are  all  elements  to  be  considered;  the 
true  question  is  the  value  of  the  bridge, 
not  what  it  cost,  and  the  county  is 
bound  to  pay  for  it  at  its  actual  value 
at  the  time  of  the  taking.  The  value 
of  the  capital  stock  being  an  element 
to  be  considered,  returns  of  such  valua- 
tion to  the  auditor-general  were  admis- 
sible against  the  company,  and  it  was 
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also  proper  to  charge  the  juiy,  that  if 
the  liability  to  destruction  from  flood 
and  ice  lessened  the  value  of  the  prop- 
erty, a  verdict  should  be  reduced  to 
that  extent.  Mifflin  Bridge  Co.  v.  Juni- 
ata County,  144  P.  S.  366. 

429.  The  right  to  free  a  toll  bridge  by 
the  exercise  of  the  right  of  eminent 
domain  is  not  relinquished  by  a  provision 
in  the  charter  of  a  bridge  company  by 
which  the  legislature  reserved  the  right 
to  purchase  the  bridge  after  the  expira- 
tion of  twenty  years.  In  such  a  proceed- 
ing evidence  is  admissible  as  to  the 
erection  and  maintenance  of  free  bridges 
a  short  distance  below  the  one  in  ques- 
tion. Lock  Haven  Bridge  Co.  v.  Clinton 
County,  157  P.  S.  379. 

430.  The  act  8  May  1876  (Brightly's 
Purdon  1894),  providing  a  method  for 
taking  bridges  erected  by  corporations, 
and  the  supplements  of  said  act,  are  ap- 
plicable to  Philadelphia  covmty,  and  they 
are  not  affected  by  the  act  26  May  1893 
(Brightly's  Purdon  1403),  relating  to  the 
condemnation  of  bridges  for  public  use. 
City  Avenue  &  Oermantoum  Bridge,  164 
P.  S.  394. 

431.  The  county  of  Lehigh,  imder  the 
act  of  8  May  1876  (Brightly's  Purdon 
1794),  may  free  the  toll  bridge  at  Bethle- 
hem if  the  public  necessity  requires  it; 
and  this,  notwithstanding  the  act  3  April 
1892,  which  provided  for  the  erection  of 
the  bridge,  and  stipulated  that  the  com- 
monwealth, upon  making  compensation, 
might  make  it  free.  Bethlehem  Toll 
Bridge,  12  C.  C.  311. 

432.  In  proceedings  to  free  a  bridge 
which  has  both  termini  in  one  county, 
but  some  of  the  spans  and  piers  are  in 
another  county,  the  viewers  must  be  ap- 
pointed by  both  counties.  New  Street 
Bridge,  11  C.  C.  390. 

(e)  Use  of  bridges. 

433.  In  a  proceeding  imder  the  act  13 
June  1836,  sec.  70  (Brightly's  Purdon 
1897),  for  the  penalty  for  crossing  a 
wooden  bridge  faster  than  a  walk,  the 
act  must  be  specifically  set  forth  in  the 


proceedings,  and  it  must  also  appear  on 
the  face  of  the  proceedings  that  the 
notice  required  by  the  63d  section  of  that 
act  (Brightly's  Purdon  1892)  was  placed 
upon  the  bridge  on  which  the  alleged 
offence  was  committed;  otherwise,  the 
proceedings  will  be  set  aside  on  certiorari. 
Doach  V.  Strayer,  2  York  113. 

434.  A  bridge  erected  for  public  travel 
by  a  corporation  is  a  highway  within  the 
act  14  May  1889  (Brightly's  Purdon  1823), 
authorizing  the  formation  of  street  car 
companies;  and  a  court  of  equity  will 
restrain  a  bridge  company  from  interfer- 
ing with  the  preparation  and  use  of  the 
bridge  by  a  railway  company  for  the 
operation  of  its  cars  over  and  across 
the  same.  Pittsbwrgh  Jb  West  End  Pass. 
By.  Co.  V.  Point  Bridge  Co.,  165  P.  S. 
37 ;  afSrming  s.  c.  39  P.  L.  J.  367. 

435.  Where  the  proper  local  authorities 
have  given  their  consent  to  the  use  of  a 
county  bridge  by  a  street  railway  company, 
the  county  commissioners  cannot  arbitra- 
rily refuse  the  use  of  the  bridge ;  if  they 
do  so  refuse,  the  court  may  appoint  an 
engineer  to  examine  and  report  what  will 
be  necessary  to  strengthen  the  bridge  for 
stxeet  railway  traffic ;  and  upon  filing  his 
report  the  court  will  permit  the  company 
to  enter  upon  the  bridge  and  strengthen 
it.  And  when  this  has  been  done  to  the 
satisfaction  of  the  court,  the  company 
may  use  the  bridge  upon  giving  security 
to  keep  it  in  repair,  pay  the  rental  agreed 
upon,  and  perform  the  conditions  upon 
which  the  municipal  consent  was  given. 
Berks  County  v.  Beading  City  Pass.  By. 
Co.,  167  P.  S.  102. 

436.  The  act  14  May  1889  (Brightly's 
Purdon  1823)  does  not  authorize  the  con- 
struction of  a  street  railway  upon  a 
county  bridge;  upon  the  purchase  of 
a  bridge  with  the  county  funds,  the  same 
becomes  a  county  bridge,  and  the  title 
vests  in  the  county  commissioners,  who 
have  no  power  to  grant  street  railway 
companies  the  right  to  lay  tracks  and 
pass  cars  over  the  same.  Venango  County 
Commissioners  v.  Oil  City  Street  By.  Co., 
3  Dist.  Rep.  546. 
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437.  The  county  commissioners  are  the 
proper  parties  to  maintain  a  bill  for  an 
injunction  to  restrain  the  illegal  occu- 
pancy or  obstruction  of  a  county  bridge. 
Venango  County  Commissi  oners  v.  Oil 
CUy  Street  By.  Co.,  3  Dist.  Rep.  646. 

438.  Under  the  act  14  May  1889,  sec. 
4  (Brightly's  Purdon  1824),  the  city  of 
Philadelphia  has  power  to  license  a  street 
railway  to  cross  one  of  its  bridges  and  to 
grant  a  like  privilege  to  another  company 
to  complete  a  circuit ;  the  proviso  in  that 
section  does  not  vest  in  a  street  railway 
company  the  exclusive  right  to  cross  a 
city  bridge  and  to  prevent  any  other  road 
forever  from  using  that  bridge.  Heston^ 
ville,  Mantua  &  Fairmount  By.  Co.  v. 
Forty-Second  Street  &  Fesf  Park  By.  Co., 
4  Dist  Rep.  343. 

(0r)  Care  and  repair  of  bridges. 

439.  The  act  of  18  March  1869  (P.  L. 
416),  imposed  upon  the  county  of  Lebanon 
the  duty  of  maintaining  only  those  bridges 
which,  at  that  date,  the  townships  were 
required  to  maintain.  North  Lebanon 
Township  V.  Lebanon  County,  6  C.  C.  538. 

440.  The  duty  to  keep  a  public  high- 
way in  repair  devolves,  at  common  law, 
upon  the  township  upon  which  rests  the 
duty  of  opening  it.  Except  in  counties 
where  the  act  of  13  April  1843  (Brightly's 
Purdon  1892)  is  in  force,  it  is  the  duty  of 
the  township  to  keep  in  repair  a  bridge 
originally  built  by  the  county  under  the 
act  of  13  June  1836  (P.  L.  665).  The 
act  of  13  April  1843  is  not  in  force  in 
Erie  county,  and  the  proceeding  in  this 
case  was  not  under  the  act  of  6  May  1876 
(Brightly's  Purdon  1894).  Erie  County 
V.  Comm'th,  127  P.  S.  197. 

441.  Blair  county  is  subject  to  the  act 
of  13  April  1843  (Brightly's  Purdon 
1892),  making  it  the  duty  of  county  com- 
missioners to  repair  all  bridges ;  and  this, 
though  it  was  erected  by  the  act  of  26 
February  1846  (P.  L.  64)  out  of  two 
counties  to  which  the  act  did  not  apply. 
Shadier  v.  Blair  County,  136  P.  S.  488; 
8.  0.  26  W.  N.  C.  487. 

442.  It  is  the  duty  of  the  county  com- 


missioners and  not  of  the  township  super- 
visor to  repair  county  bridges.  Dough- 
erty V.  Supervisors  of  Uj^per  Allen,  12  C. 
C.  304. 

443.  Where  a  turnpike  road  is  freed 
from  tolls  imder  the  act  2  June  1887 
(Brightly's  Purdon  2049),  a  bridge  on  the 
line  of  the  road  does  not  become  a  county 
bridge,  and  if  such  a  bridge  is  destroyed 
by  ice  the  township  must  repair  it  and  not 
the  county  commissioners,  under  the  act 
16  June  1891  (Brightly's  Purdon  1895). 
Bedford  &  Stoystoum  Bridge,  14  C.  C. 
296. 

444.  The  county  commissioners  have 
power  to  repair  a  county  bridge  if  it  is 
deemed  necessary  for  the  accommodation 
of  public  travel,  without  first  obtaining 
the  consent  of  the  court  and  grand  jury ; 
the  only  province  of  a  jury  of  view  in 
questions  relating  to  bridges  is  to  decide 
whether  or  not  the  bridge  is  necessary, 
and  whether  or  not  the  coimty  should 
construct  it  because  it  is  too  burdensome 
for  the  city.  Comm'th  v.  Commissioners 
of  Northampton,  14  C.  C.  299. 

445.  A  prior  estimate  of  cost  is  not  re- 
quired under  the  act  of  13  June  1836 
(Brightly's  Purdon  1891),  where  a  new 
bridge  is  erected  in  place  of  an  old  one, 
which  was  decayed  and  likely  to  falL 
Thirteenth  Street  Bridge,  2  Mona.  68. 

446.  Under  the  act  16  June  1891 
(Brightly's  Purdon  1896),  the  county 
commissioners  may  be  compelled  by  man- 
damus to  rebuild  destroyed  and  aban- 
doned bridges,  upon  the  petition  of  ten 
citizens  and  taxpayers;  as  to  bridges 
wholly  in  one  county,  it  is  the  duty  of 
the  county  commissioners  of  the  county 
to  repair  the  bridge ;  as  to  bridges  partly 
in  one  county  and  partly  in  another,  the 
commissioners  of  the  respective  counties 
are  required  to  act  jointly.  A  stream  ia 
equally  the  boundary,  whether  the  line  is 
at  its  middle  or  at  its  edge.  Reiser  v. 
Commissioners  of  Union,  156  P.  S.  315. 

447.  Where  a  railroad  company  built 
a  branch  line  crossing  a  turnpike  at 
grade,  and  built  a  bridge  to  carry  the 
turnpike  over  its  roadbed,  and  a  trolley 
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company  acquired  the  right  to  build  its 
line  over  the  bridge ;  it  was  hdd,  that  if 
it  was  necessary  for  the  protection  of  the 
railroad  company  that  the  bridge  should 
be  strengthened  in  order  to  sustain  the 
trolley  cars,  it  must  be  done  at  the  ex- 
pense of  the  railroad  company,  and  that 
thereafter  it  would  have  to  be  kept  in 
repair  at  the  joint  expense  of  the  railroad 
company  and  the  trolley  company.  Con- 
shohocken  By.  Co.  v.  Pennsylvania  R.  R. 
Co.,  16  C.  C.  446;  s.  c.  10  Montg.  186; 
Pennsylvania  R.  R.  Co.  v.  Conahohocken 
By.  Co.,  15  C.  C.  464;  s.  o.  10  Montg. 
196. 

ZZI.   State  roads. 

44&  Where  an  act  of  assembly  author- 
ized the  issuing  of  warrants  for  a  state 
road  by  commissioners  as  the  work  pro- 
gressed, a  judgment  on  one  warrant  is  no 
bar  to  a  recovery  on  another  warrant  for 
subsequent  work  under  the  same  contract 
East  Union  Township  v.  Comrey,  9  Atlan. 
290. 

449.  Under  the  act  of  21  March  1866 
(P.  L.  606),  providing  for  a  state  road  in 
Cameron  and  Potter  counties,  the  com- 
missioners are  not  entitled  to  any  portion 
of  the  road  taxes  on  unseated  lands  after 
the  completion  of  the  road;  and  this, 
though  a  part  of  the  indebtedness  re- 
mains unpaid.  Lumber  Toionship  v. 
Cameron  County,  134  P.  S.  106. 

450.  To  repeal  a  prior  statute  by  impli- 
cation, there  should  be  such  a  manifest 
and  total  repugnancy  as  to  lead  to  the 
conclusion  that  the  latter  abrogated  and 
was  intended  to  abrogate  the  former. 
The  act  22  April  1866,  giving  the  court 
of  quarter  sessions  jurisdiction  to  exam- 
ine the  accounts  of  the  superintendent  of 
the  national  road,  was  not  repealed  by 
the  act  4  April  1877,  requiring  the  super- 
intendent to  submit  his  accounts  to  the 
county  auditors.  Hendria^s  Account,  146 
P.  S.  286. 


XXTT.  Private  roads. 

451.  The  act  of  13  June  1836  (Bright- 
ly's  Purdon  1888)  does  not  authorize  a 
private  road  from  a  coal  bank.  Caihoun's 
Road,  8  C.  C.  222. 

452.  The  general  borough  law  of  3 
April  1861  (Brightly's  Purdon  252),  does 
not  repeal  the  act  13  June  1836  (Bright- 
ly's Purdon  1888),  authorizing  the  court 
of  quarter  sessions  to  lay  out  private 
roads.  Private  Road  in  Huntingdon,  149 
P.  S.  133. 

453.  The  general  borough  act  of  3 
April  1861  (Brightly's  Purdon  252)  does 
not  repeal  the  general  road  law  of  13 
June  1836  (Brightly's  Purdon  1888),  au- 
thorizing the  quarter  sessions  to  lay  out 
private  roads ;  and  this,  although  such 
private  road  be  entirely  within  the 
borough  limits.  Paio  Alto  Road,  160 
P.  S.  104 ;  affirming  s.  c.  13  C.  C.  637. 

454.  The  borough  authorities  alone  have 
power  to  open  a  public  alley  in  a  borough 
incorporated  under  the  borough  act  of  3 
April  1851,  but  the  jurisdiction  to  open  a 
private  road  or  alley  in  such  a  borough 
is  in  the  quarter  sessions,  under  the  act 
13  June  1836  (Brightly's  Purdon  1888). 
Sdinsgrove  Road,  9  C.  C.  611.  See  Road 
in  Huntingdon,  11  C.  C.  119. 

455.  The  taking  of  land  for  a  private 
road  will  not  be  permitted  except  upon 
strict  necessity  and  notice  to  the  owner. 
The  owner  is  entitled  to  be  heard  on  the 
assessment  of  damages.  A  private  road 
which  crosses  a  railroad  at  grade  will  be 
refused.    Harbaugh's  Road,  8  C.  C.  671. 

456.  In  a  proceeding  to  lay  out  a  pri- 
vate road,  where  the  viewers  fail  to  report 
that  the  owner  of  the  land  had  personal 
notice  of  the  time  and  place  of  meeting, 
the  better  practice  is  to  refer  back  the 
original  report,  or  the  viewers  may,  by 
permission  of  the  court,  file  an  amended 
report  to  that  effect  Thompson's  Private 
Road,  154  P.  S.  541. 

457.  In  proceedings  as  to  a  private  road 
there  must  be  personal  notice  to  the  land- 
owners of  the  view,  and  it  is  not  sufficient 
to  state  in  the  report  that  an  application 
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was  made  to  them  for  a  release  of  dam- 
ages ;  a  view  made  after  the  beginning  of 
the  term  to  which  the  order  is  returnable, 
without  personal  notice  to  the  landowner, 
is  bad.  Private  Road  in  Union,  14  C.  C. 
436  ;  8.  c.  7  York  166. 

45a  A  notice  of  view  posted  at  a  re- 
mote blacksmith  shop,  instead  of  at  a  pri- 
vate house  along  the  route  of  a  private 
road,  is  insufficient.  Soad  in  West  Man- 
Jieim,  6  York  64. 

459.  In  the  case  of  a  private  road  the 
court  may  at  a  subsequent  term  correct  a 
mistake  in  fixing  the  width,  allowing  an- 
other term  to  elapse  before  confirming 
the  report.  Private  Road  in  Union,  14 
C.  C.  436;  8.  c.  7  York  166;  Road  in 
Kingston,  5  Kulp  235. 

460.  Viewers  of  a  private  road  cannot 
annex  a  condition  that  the  owner  shall 
build  the  fence  on  one  side  and  the  peti- 
tioner on  the  other.  Road  in  Kingston,  6 
Kulp  235. 

4€1.  Where  a  private  lane  runs  between 
two  farms,  and  from  one  public  road  to 
another,  and  it  is  closed  by  the  owner  of 
the  land  upon  which  the  lane  is  situated, 
the  other  owner  may  build  a  division 
fence  along  his  side  of  the  lane  and  com- 
pel his  neighbor  to  contribute  to  the  cost 
of  the  fence.  Odenwelder  v.  Frankenfield, 
163  P.  S.  526. 

462.  The  acts  of  assembly  providing  for 
private  roads  to  mines  of  coal  and  other 
minerals  do  not  provide  for  private  roads 
partly  over  and  partly  under  the  surface  of 
the  land  to  a  fire-clay  mine.  Dunbar  Town- 
ship Private  Road,  4  Dist  Rep.  430. 

XXIII.  Obstruction  of  highways. 

463.  The  mere  plotting  of  a  city  street 
does  not  give  the  public  any  rights  of 
travel.  In  the  absence  of  a  definite,  uni- 
form and  adverse  user  by  the  public 
under  a  claim  of  right  for  twenty-one 
years,  a  defendant  will  not  be  punished 
for,  or  restrained  from,  building  a  fence 
across  the  so-called  streets.  Comm'th  v. 
Philadelphia  &  Reading  Railroad  Co.,  135 
P.  S.  266 ;  s.  c.  26  W.  N.  C.  154. 


464.  An  ordinance  which  forbids  the 
construction  of  bay-windows  projecting 
more  than  twenty-eight  inches  into  the 
street,  by  implication  permits  their  erec- 
tion within  that  limit.  Such  matters  are 
within  municipal  control,  and  regulating 
ordinances  of  that  character  are  valid,  if 
reasonable  in  their  provisions  and  gen- 
eral in  their  application.  Livingston  t. 
Wolf,  136  P.  S.  619 ;  s.  c.  27  W.  N.  C.  5. 

465.  Occupants  of  places  of  business 
have  a  right  to  use  their  sidewalks  in 
receiving  and  setting  out  merchandise; 
the  length  of  time  a  person  in  such  use 
may  allow  his  property  to  remain  on  the 
sidewalk,  without  incurring  the  chai^ 
of  negligence,  is  for  the  jury.  Vatto  v. 
United  States  Express  Co.,  147  P.  S.  404. 

466.  Where  an  ordinance  prohibited 
the  placing  of  any  goods  for  sale  in  front 
of  any  house  from  the  line  of  a  street  to 
a  greater  distance  than  four  feet  three 
inches;  it  was  hdd,  that  there  was  a 
necessary  implication  that  goods  might 
be  placed  within  such  limits,  and  a  prop- 
erty owner  would  not  be  enjoined  from 
maintaining  a  fruit  stand  not  extending 
more  than  four  feet  three  inches  from 
the  house  line.  PhUaddphiaY.  Sh^ppari, 
158  P.  S.  347. 

467.  Where  an  alley  was  laid  out  in 
1873  equidistant  from  two  named  streets, 
bringing  complainant's  buildings  within 
the  lines  of  the  alley,  but  the  draft  located 
the  building  on  the  north  side  of  the 
alley,  and  the  surveyor  testified  that  he 
had  been  directed  to  so  make  the  draft 
as  to  conform  to  the  lines  of  the  Uien 
existing  alley  previously  dedicated,  which 
would  not  affect  the  buildings,  and  after 
the  report  had  been  confirmed  the  build- 
ings were  destroyed  by  fire,  and  before 
rebuilding  the  borough  surveyor  gave  the 
complainant  the  old  lin^  as  the  new  ones, 
and  she  re-erected  the  buildings  on  the 
old  foundations;  it  was  held,  that  ten 
years  afterwards  the  borough  authorities 
would  be  enjoined  from  removing  the 
buildings.    EllioU  v.  Evara,  8  Montg.  217. 

46a  No  usage  or  custom  will  justify 
an  encroachment  on  a  public  highway  or 
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the  presence  therein  of  an  obstruction 
which  renders  it  unsafe  for  the  uses  to 
which  it  is  dedicated.  McNemeyY.  Readr 
ing,  150  P.  S.  611. 

469.  Where  a  person,  xmder  an  agree- 
ment with  the  owner  of  the  soil,  deposited 
lumber  and  bark  upon  the  highway,  and 
when  the  agreement  had  expired,  he  re- 
fused to  remove  it ;  it  was  held,  that  the 
owner  of  the  soil  was  not  liable  as  a  tres- 
passer for  removing  the  lumber  and  bark 
from  the  road  to  her  own  land ;  no  one 
has  the  right  to  deposit  and  maintain 
material  upon  a  highway  without  the  con- 
sent of  the  person  who  owns  the  fee  and 
the  soil  of  the  road.  Whedock  v.  FueU- 
hart,  158  P.  S.  359. 

470.  A  person  is  not  entitled  to  recover 
damages  for  the  obstruction  of  a  street 
in  which  he  lives  and  does  business,  where 
the  injury  which  he  suffers  is  common  to 
the  public  generally.  Hdbton  v.  Philor 
ddphia,  156  P.  S.  131. 

471.  Where  plaintiff's  house  was  situ- 
ated on  the  lower  side  of  a  street  which 
was  cut  out  of  a  hillside,  and  he  built  a 
retaining  wall  along  the  lower  line  of 
the  street  to  protect  the  house  and  lot, 
and  defendant  deposited  a  large  amount 
of  earth  upon  the  street  in  such  a  way 
that  the  water  was  stopped  from  flowing 
along  the  street  and  soaked  down  through 
the  earth,  loosening  the  hillside,  so  that 
its  downward  pressure  injured  the  plain- 
tiff's wall  and  house ;  it  was  held,  that  the 
plaintiff  was  entitled  to  recover,  and  that 
the  measure  of  damages  was  the  cost  of 
remedying  the  injury,  unless  such  cost 
exceeded  the  value  of  the  property  in- 
jured, when  such  value  became  the  meas- 
ure.   Lucot  V.  Rodgers,  159  P.  S.  68. 

472.  As  to  the  right  of  action  of  a  land- 
owner for  an  obstruction  of  a  public  high- 
way, see  note  to  Holmes  v.  Corthdl,  12 
Atlan.  730. 

473.  Any  one  who  negligently  leaves 
an  obstruction  or  creates  a  defect  in  the 
highway,  is  at  once  liable  to  a  party  in- 
jured, and  the  liability  of  the  municipal- 
ity does  not  cancel  the  liability  of  the 
obstructor.     Chtea  v.  Pennsylvania  B.  R. 


Co.,  150  P.  S.  50.    See  s.  o.  154  P.  S. 
566. 

474.  Where  the  posts  of  safety  gates 
at  a  railroad  crossing  or  the  warning  sign 
are  planted  within  the  travelled  roadway, 
they  are  an  unlawful  obstruction  of  the 
street,  and  the  railroad  company  is  liable 
in  dams^es  for  an  accident  caused  there- 
by. Oreenvjood  v.  Railroad  Co.,  4  Del. 
459. 

475.  A  city  is  not  responsible  for  in- 
juries from  an  obstruction  to  the  high- 
way, the  danger  from  which  was  occult, 
and  would  not  naturally  attract  attention; 
as  of  a  gate  which,  when  opened  out- 
wardly, extended  ten  inches  over  the 
highway.  Eiaenhrey  v.  Philadelphia,  24 
W.N.  C.  231;  8.  0.  46  L.  I.  250. 

476.  Where  a  road  is  opened  by  the 
supervisors  and  maintained  as  such  by 
the  public,  any  one  obstructing  it  is  guilly 
of  a  public  nuisance  and  so  indictable. 
Glenn  v.  Comm'th,  5  Cent.  492. 

477.  If  a  street  be  declared  by  statute 
a  common  highway,  any  private  occupa- 
tion of  the  same  is  indictable  as  a  nui- 
sance; and  this,  though  the  street  has 
never  been  passable  otherwise  than  on 
foot,  and  though  there  be  no  evidence 
that  the  travel  of  foot  passengers  thereon 
has  been  actually  incommoded.  Comm'th 
V.  McNaugher,  131  P.  S.  55. 

478.  A  landlord  is  not  criminally  liable 
fo£  the  act  of  his  tenant  in  obstructing  a 
highway,  even  though  he  knew  it  and 
did  not  dissent.  Comm'th  v.  Switzer,  134 
P.  S.  383;  s.  c.  26  W.  N.  C.  46. 

479.  Upon  the  question  of  public  user 
of  a  borough  street,  a  map  not  proven  by 
the  surveyor  who  made  it,  nor  accom- 
panied by  the  original  draft,  was  im- 
properly admitted  in  evidence.  Comm'th 
V.  Switzer,  134  P.  S.  383 ;  s.  c.  26  W.  N. 
C.  46. 

480.  Upon  an  indictment  for  obstruct- 
ing the  highway  by  the  erection  of  a  stone 
wall  within  its  limits,  the  only  question 
is  whether  the  wall  is  upon  any  part  of 
the  highway  as  laid  out  and  used. 
JComm'th  V.  Marshall,  137  P.  S.  170 ;  s.  c. 
27  W.  N.  C.  67. 
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48L  It  is  an  indictable  offence  to  haul 
stone  on  a  public  highway  with  a  traction 
engine,  making  a  train  fifty  feet  long, 
weighing,  when  loaded,  from  thirteen  to 
fourteen  tons ;  and  this,  though  there  be 
no  evidence  that  the  train  interfered  with 
travel  by  frightening  the  horses  or  that 
it  obstructed  travel.  Comm'th  v.  Allen, 
148  P.  S.  358.  See  act  30  June  1885 
(Brightly's  Purdon  1885). 

482.  An  indictment  for  obstructing  a 
street  by  a  fence  cannot  be  sustained, 
where  the  fence  is  not  upon  the  opened 
and  travelled  part  of  the  street  nor 
in  that  portion  which  has  been  actu- 
ally accepted  by  the  public  authorities. 
CommHh  v.  Boyce,  152  P.  S.  88. 

483.  A  person  cannot  be  convicted  for 
obstructing  an  alley-way  in  the  city  of 
Altoona,  where  it  appears  that,  although 
the  alley  was  on  the  plan  annexed  to 
the  report  made  by  the  commissioners 
under  the  act  incorporating  the  city, 
the  alley  was  never  actually  opened. 
Comm'th  V.  Kline,  162  P.  S.  499. 

484.  Biding  a  bicycle  upon  a  side- 
walk is  an  offence  within  the  act  7  May 
1889,  sec.  3  (Brightly's  Purdon  1890),  pro- 
viding for  the  summary  conviction  of  any 
person  wilfully  and  maliciously  riding  or 
driving  any  horse  or  any  other  animal 
upon  a  sidewalk.  Comm'th  v.  Forrest,  170 
P.  S.  40 ;  reversing  s.  c.  3  Dist.  Rep.  797. 

485.  A  municipal  corporation  is  liable 
to  indictment  for  neglecting  to  keep  its 
streets  in  repair.  If  the  defendant  re- 
fuse to  plead  to  the  indictment,  the 
court  will  not  direct  a  plea  to  be  en- 
tered until  there  is  an  appearance;  an 
appearance  may  be  compelled  by  sum- 
mons and  distress  infinite,  according  to 
the  usage  of  the  common  law.  Comm'th 
V.  Lansford  Borough,  14  C.  C.  376. 

486.  Any  unauthorized  permanent 
structure  which  materially  encroaches 
upon  a  public  street  of  a  cily  and 
impedes  travel  is  a  nuisance,  not- 
withstanding spaces  left  for  the  pas- 
sage of  the  public.  An  ordinance 
declaring  every  obstruction  of  a  street, 
except  by  aiithority  of  an  ordinance  or 


permit,  to  be  a  common  nuisance  and 
imposing  a  fine  for  its  violation,  will 
sustain  a  conviction  for  erecting  any 
permanent  structure  in  the  highway. 
Wilke»-Barre  v.  Burgunder,  7  Kulp  63; 
8.  c.  5  Del  265. 

487.  A  second  story  bay-window  pro- 
jecting into  the  street  will  not  be  en- 
joined on  the  master's  finding  that  it 
causes  no  appreciable  injury  to  the 
phiintiff.  Livingston  v.  Wdf,  136  P.  S. 
519;  8.  0.  27  W.  N.  C.  5. 

48a  Upon  a  bill  filed  by  the  attorney- 
general  to  restrain  the  maintenance  of  an 
obstruction  upon  a  public  highway,  where 
the  defendant  averred  that  the  erection 
was  not  an  obstruction,  that  it  had  been 
in  existence  for  eighteen  years  and  that 
he  had  been  acquitted  upon  an  indict- 
ment for  its  maintenance;  it  was  held, 
that  the  laches  of  the  commonwealth, 
coupled  with  the  acquittal,  justified  a 
chancellor  in  refusing  the  injunction. 
Comm'Ui  V.  Crauahore,  145  P.  S.  157. 

489.  The  power  to  construct  a  bridge 
carries  with  it  the  right  to  elevate  the 
bridge  to  a  suf&cient  height  to  avoid 
the  danger  of  ice  and  floods;  such  ele- 
vation may  be  changed  to  the  extent 
that  experience  shows  to  be  necessary, 
and  such  right  carries  with  it  the  right 
to  construct  reasonable  and  proper  ap- 
proaches, and  the  elevation  over  a  high- 
way will  not  be  enjoined  as  a  public 
nuisance  where  the  public  convenience 
is  increased  thereby  and  public  travel 
is  not  interfered  with  to  any  appreci- 
able extent  Cmnm'th  v.  PUtaton  Ferry 
Bridge  Co.,  148  P.  S.  621.  See  s.  o.  8 
Kulp  29. 

490.  A  railroad  company  which  has 
condemned  land  for  depots,  stations, 
etc.,  has  a  base  fee  therein  and  has 
suf&cient  title  to  maintain  a  bill  for 
the  unlawful  obstruction  of  an  adjoin- 
ing highway.  Pennsylvania  SchuyUdU 
Valley  R.  R.  Co.  v.  Reading  Peeper 
MiUs,  149  P.  S.  18. 

491.  Where  buildings  are  erected  up<m 
a  public  street,  the  persons  erecting  them 
must  be  conclusively  presumed  to  know 
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that  they  are  wrongdoers,  and  in  such 
a  case  nothing  short  of  acts  of  encour- 
agement will  estop  an  adjoining  owner 
from  complaining  of  the  erection.  Penn- 
iifivania  Schuylkill  Valley  B.  B.  Oo.  v. 
Beading  Paper  Mills,  149  P.  S.  18. 

492.  Where  plaintiff  and  defendant, 
who  were  all  the  parties  entitled  to  the 
use  of  a  private  street,  agreed  to  vacate 
the  same,  and  the  defendants  agreed  to 
lay  out  two  streets  on  their  own  land,  one 
of  which  was  described  as  running  to  the 
line  of  plaintiff's  ground,  and  the  two 
streets  were  at  right  angles  with  each 
other,  and  one  of  them  projected  beyond 
the  other  for  a  distance  sufficient  to  reach 
plaintiff's  line,  forming  a.  cui  de  sac,  and 
the  defendants  executed  a  deed  of  dedi- 
cation to  the  city  but  the  blind  end  of  the 
street  was  not  placed  upon  the  city  plan ; 
it  was  held,  that  the  plaintiff  had  a  right 
to  use  the  blind  end  of  the  street  and  de- 
fendant would  be  enjoined  from  obstruct- 
ing the  same  by  the  construction  of  a 
fence  across  it.  WUkinson  v.  Suplee,  166 
P.  8.  316. 

493.  A  borough  will  not  be  restrained 
from  removing  a  stone  wall,  which  is 
built  upon  and  is  an  obstruction  to  a 
street,  merely  because  its  removal  will 
injure  private  property.  Walsh  v.  Oly- 
fhant,  7  C.  C.  124. 

494.  Where  a  railroad  company  was 
granted  by  city  ordinance  a  right  of  way 
upon  a  public  street,  south  of  the  centre 
line  thereof,  and  the  remaining  part  of 
the  street  was  wide  enough  for  free  and 
convenient  access  to  the  properties  on  the 
north  side;  it  was  h^ld,  that  an  owner  of 
property  on  the  north  side  was  not  en- 
titled to  enjoin  the  railroad  company  from 
proceeding  under  the  ordinance.  Beck  v. 
Erie  Terminal  B.  B.  Co.,  11  C.  C.  363. 

495.  Where  an  individual  complains  of 
an  encroachment  on  a  public  highway  and 
he  has  himself  been  guilty  of  the  same 
act  at  the  same  place,  equity  will  not 
interfere  by  injunction  in  his  behalf. 
Schofidd  V.  Pennsylvania  Schuylkill  Valley 
R.  B.  Co.,  8  Montg.  125. 

496.  A  ntiisance  in  a  highway  can  only 


be  restrained  by  an  abutting  owner  where 
the  nuisance  is  in  that  portion  of  the 
highway  fronting  his  land;  for  a  nuisance 
not  specially  injurious  to  his  property  re- 
dress can  only  be  had  at  the  suit  of  public 
authorities.  Collins  v.  Northeastern  Ele- 
vated B.  B.  Co.,  32  W.  N.  C.  379. 

497.  An  obstruction  upon  a  public 
street  will  not  be  enjoined  by  prelimi- 
nary injunction  except  when  the  plaintiff's 
right  is  clear  and  not  doubtful.  York  v. 
WUhdm,  5  York  17. 


HOLIDAYS. 

1.  An  appeal  from  a  justice  may  be 
entered  on  a  legal  holiday.  Worthington 
V.  Hobensack,  8  C.  C.  65. 

X  A  parity  is  not  bound  to  attend  and 
choose  arbitrators  on  the  30th  of  May, 
Decoration  day,  nor  can  a  lawful  choice 
be  made  in  his  absence.  Doles  v.  Powell, 
1  Lack.  Jut.  429. 


HOMICIDE. 

See  Cbhunai.  Law,  XXYL 

HOUSE  OF  REFUGE. 

X.  When  a  complaint  is  made  by  a 
parent  against  an  incorrigible  child,  the 
justice  may  commit  the  child  to  the  house 
of  refuge,  but  he  has  no  power  to  bind 
him  over  for  trial  or  to  commit  him  to 
jail.     Comm'th  v.  PaUon,  5  Del.  290. 

2.  Upon  the  subject  of  conunitments  to 
the  house  of  refuge,  see  Comm'th  v.  Cor- 
nell, Yaux's  Deo.  144. 
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See  Agenct:  Buildinq  Associations: 
Cemeteries:  Conflict  op  Laws: 
Decedents'  Estates:  Devise:  Elec- 
tion: Estoppel:  Evidence,  XXIX., 
XLII. :  Fraudulent  Conveyances  : 
Fraudulent  Judgments:  Gift:  Joint 
Owners  :  Justices'  Courts  :  Poor. 

I.  Antenuptial  contracts. 
11.  Contract  of  marriage. 
m.  Bights  and  liabilities  of  the  hus- 
band, 
(a)  Generally. 
(6)  Necessaries. 
rv.  Bights,  powers  and  liabilities  of 
married  women, 
(a)  Of  the  right  to  her  services. 
(6)  Deeds  by  married  women. 

(c)  Powers    and    liabilities    in 

general. 

(d)  Under  the  act  3  April  1872. 

(e)  Sale  of  real  estate. 

(g)  Mortgages  by  married  wo- 
men. 
(h)  Bonds. 

(f)  Transfer  of  stock,  loans  and 

notes. 
(k)  Confession  of  judgment. 
(t)  Judgments  against  married 
women, 
(m)  Power  to  borrow  money, 
(o)  To  purchase  on  credit. 
(ja)  Promise  after  discoverture. 
(q)  Suits  by  married  women, 
(r)  Suits   against  married  wo- 
men. 
Y.  Matters  arising  between  husband 
and  wife. 

(a)  Tenancy  by  entireties. 

(b)  Title  as  between   husband 

and  wife. 

(c)  Taking  title  to  wife's  prop- 

erty in  husband's  name. 

(d)  Use  of  wife's  property  by 

husband. 

(e)  Title  as  between  wife  and 

her  husband's  creditors. 

(g)  Conveyances  from  husband 

to  wife. 


(h)  Judgment  from  hnsband  to 

wife. 

(%)  Claims  by  wife  against  hxa- 

band! 

(k)  Suits  between  husband  and 

wife. 

(I)  Liability  of   wife    for    her 

husband's  debts. 

(m)  Her  liability  for  her  hus- 

band's acts. 

VI. 

Separate  maintenance. 

vn. 

Separate  estjit^^s  of  married  wo- 

men. 

ViU. 

Feme  sole  traders. 

TX 

Dower.                                [dower. 

(o)  Of   the    widow's    right    to 

(6)  Assignment  of  dower. 

(c)  Of  what  a  widow  is  dower- 

able. 

(d)  How  dower  is  barred. 

(c)  Payment  of  dower. 

X. 

Curtesy. 

(a)  Of  the  husband's  right 

(b)  When  a  husband  is  entitled 

to  curtesy. 

(c)  When  not  entitled. 

(d)  Forfeiture. 

XL 

Divorce. 

(o)  Jurisdiction. 

(6)  Void  marriages. 

(c)  Fraud. 

(<^  Adultery. 

(e)  Subsequent  bigamous  mar- 

riage. 

(g)  Desertion. 

(h)  Cruel  treatment 

(t)  Personal  indignities. 

(ft)  Impotency. 

(i)  Conviction  of  crime. 

(m)  Of  the  libel. 

(n)  Subpoena  and  service. 

(o)  Bill  of  particulars. 

(jj)  Answer. 

(q)  Evidence. 

(r)  Costs  and  counsel  fees. 

(«)  Issue. 

(«)  Decree. 

(«)  Effect  of  decree. 

xn. 

Divorce  from  bed  and  board. 

XIII. 

Alimony. 

XIV. 

Breach  of  promise  of  marriage. 
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I.  Antenuptial  contracts. 

1.  A  condition  that  the  obligation 
should  cease  at  the  marriage  of  the 
promisor,  does  not  make  it  a  contract  in 
restraint  of  marriage.  Shafer  v.  Sense- 
man,  1  Northam.  389;  affirmed  in  125 
P.  S.  310. 

2.  A  note  for  $5000  given  by  a  wid- 
ower to  a  trustee  for  his  children,  upon 
the  day  of  his  second  marriage,  was  held 
to  be  an  executed  gift  inter  vivos,  and  not 
in  fraud  of  the  rights  of  his  second  wife. 
Ross's  Appeal,  127  P.  S.  4. 

3.  Where  an  intended  wife  executed 
an  antenuptial  contract  by  which  she 
released  her  future  interest  in  her  in- 
tended husband's  estate ;  it  was  field, 
that  it  was  conclusive  as  to  her  rights ;  a 
promise  by  the  husband,  afterwards  vio- 
lated, to  preserve  unrevoked  a  codicil  to 
his  will,  giving  her  the  one-third  of  all 
his  estate,  was  without  sufficient  consider- 
ation to  operate  as  a  revocation  of  the 
settlement.  Keslefs  Estate,  143  P.  S. 
386;  reversing  s.  c.  7  C.  C.  698. 

4.  Where  an  antenuptial  agreement 
provided  that  if  the  wife  should  separate 
herself  from  her  husband,  the  husband 
should  receive  one-third  part  of  the 
income  of  the  "  presently  acquired  prop- 
erty " ;  it  w^  held,  that  the  words  "  pres- 
ently acquired  property  "  did  not  include 
any  portion  of  property  subsequently 
devised  to  the  wife  for  her  sole  and  sep- 
arate use,  and  farther,  that  being  for  her 
sole  and  separate  use,  the  trusts  were 
beyond  the  control  of  the  parties  to  the 
antenuptial  contract.  Hughes-HaUett  v. 
Hughes-Hallett,  152  P.  S.  590. 

5.  Under  the  act  8  April  1833,  sec.  16 
(Brightly's  Purdon  2104),  a  will  executed 
by  a  single  woman  is  absolutely  revoked 
by  her  subsequent  marriage;  and  this, 
although  her  husband  has  given  his  writ- 
ten consent  prior  to  the  marriage,  to  a 
will  by  which  he  is  excluded  from  partici- 
pating in  her  estate.  While  such  consent 
may  operate  as  an  antenuptial  agree- 
ment, as  against  the  husband,  a  child 
bom  after  the  marriage  is  not  concluded 


from  sharing  in  its  mother's  estate,  and 
the  probate  of  the  revoked  will  will  not 
defeat  the  rights  of  such  child.  CrafVs 
Estate,  164  P.  S.  520. 

6.  Upon  an  antenuptial  agreement 
that  upon  the  death  of  either  the  survivor 
should  inherit,  the  heirs  of  the  wife  dying 
first  hold  the  legal  title  as  a  naked  trust 
for  the  heirs  of  the  husband,  who  can 
convey  the  title  in  fee  simple.  Wind  v. 
Haas,  8  C.  C.  645;  s.  c.  7  Lane.  121. 

7.  Where  an  antenuptial  contract  pro- 
vided that  in  the  case  of  either  the  death 
of  the  husband  or  wife,  the  property  of 
the  one  dying  should  go  to  his  or  her 
heirs  free  from  any  claim  by  the  survi- 
vor ;  it  was  hdd,  that  upon  the  death  of 
the  husband  the  wife  could  not  claim  her 
exemption.     Venues  Estate,  2  York  193. 

a  As  to  the  effect  of  antenuptial  con- 
veyances in  fraud  of  the  marital  rights  of 
the  wife,  see  note  to  Champlin  v.  Champ- 
lin,  15  Atlan.  87. 

II.  Contract  of  marriage. 

9.  A  wife  is  a  competent  witness  to 
prove  the  marriage  with  her  deceased 
husband.  Drinkhoitse's  Estate,  151  P.  S. 
294 ;  affirming  a.  c.  11  C.  C.  144. 

10.  The  widow  of  a  decedent  is  a  com- 
petent witness  to  prove  her  marriage  in  a 
matter  in  which  she  is  interested.  Oden- 
walt's  Estate,  1  York  189. 

U.  To  establish  a  contract  of  marriage, 
it  is  necessary  that  words  in  the  present 
tense  be  used  by  both  parties.  Wertzel 
V.  Central  Lodge,  11  C,  C.  269. 

12.  The  marriage  license  act  23  June 
1885  (Brightly's  Purdon  1296)  is  not 
repealed  by  the  act  1  May  1893  (Brightly's 
Purdon  1295) ;  the  latter  act  simply  does 
not  become  effective  until  October  1, 1895. 
Marriage  License  Acts,  15  C.  C.  345.  See 
act  18  June  1895  (P.  L.  202). 

13.  The  marriage  license  docket  is  a 
public  record  and  is  open  to  the  inspec- 
tion of  the  public,  and  a  citizen  may  in- 
spect and  take  a  memorandum  therefrom, 
and  the  clerk  of  the  orphans'  court  is  not 
entitled  to  a  fee  for  permitting  him  to  do 
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80.  Marriage  License  Docket,  4  Dist.  Rep. 
162;  contra.  Marriage  License  Docket,  4 
Dist.  Rep.  284.  See  act  22  May  1895 
(P.  L.  99). 

14.  The  declaratioDS  of  a  decedent  that 
he  was  not  married  to  one  who  claims  to 
be  his  widow,  not  made  in  her  presence, 
are  not  evidence  against  her.  Moore^s 
Estate,  7  C.  C.  284 ;  s.  c.  46  L.  I.  432. 

15.  In  an  issue  involving  the  legiti- 
macy of  offspring,  admissions  by  one  of 
the  parties  that  a  marriage  had  taken 
place,  when  in  fact  no  marriage  had  been 
contracted,  while  greatly  weakening  the 
force  of  subsequent  admissions,  will  not 
have  the  effect  of  excluding  them  alto- 
gether. Drinkhouae's  Estate,  161  P.  S. 
294;  affirming  s.  o.  11  C.  C.  144. 

16.  A  marriage  was  held  to  be  suffi- 
ciently established  by  the  declarations  of 
a  decedent  that  the  claimant  was  his  wife, 
by  proof  that  their  children  were  bap- 
tized as  such  and  that  the  baptismal  cer- 
tificates were  framed  and  hung  up  in  the 
house,  by  the  church  register  recording 
the  death  and  burial  of  one  of  their  chil- 
dren, and  by  their  reputation  among  the 
neighbors  as  man  and  wife  and  proof  of 
their  cohabitation  as  such.  OdenuxUt's 
Estate,  1  York  189. 

17.  Cohabitation  as  man  and  wife 
under  an  agreement  to  marry  on  a  specific 
day  is  not  marriage.  Grimm's  Estate, 
131  P.  S.  199 ;  affirming  s.  c.  36  P.  L.  J. 
213. 

18.  Insufficient  or  indirect  evidence  of 
an  original  meretricious  cohabitation  will 
not  have  the  effect  of  eliminating  subse- 
quent cohabitation  as  a  fact  from  which 
marriage  may  be  inferred;  evidence 
showing  courtship,  declarations  as  to 
marriage,  cohabitation,  birth  and  parental 
care  of  acknowledged  issue,  was  held  suffi- 
cient to  support  a  finding  of  marriage. 
Drinkhome's  Estate,  161  P.  S.  294 ;  affirm- 
ing s.  0.  11  C.  C.  144. 

19.  An  agreement  to  cohabit  as  hus- 
band and  wife,  followed  by  public  recog- 
nition, will  constitute  a  marriage.  Such 
a  marriage  cannot  be  contradicted  by  the 
husband's  declarations  to  the  contrary 


made   in  his  wife's   absence.      Moore^s 
Estate,  9  C.  C.  338;  a.  c.  48  L.  I.  4. 

20.  Upon  a  question  of  legitimacy,  the 
relation  of  the  ancestors  of  the  claimant 
will  not  be  presumed  to  have  been  illicit, 
from  evidence  which  is  as  consistent  with 
the  theory  of  a  valid  marriage  as  of  its 
opposite.  Drean's  Estate,  9  C.  C.  669 ;  8.  c. 
27W.  N.  C.  674;  48  L.  I.  76. 

21.  If  the  relation  was  of  illicit  origin, 
there  must  be  proof  of  a  subsequent  act- 
ual marriage;  a  marriage  will  not  be 
presumed  from  cohabitation  and  reputa- 
tion.    Hunt  V.  Cleveland,  6  C.  C.  692. 

22.  Continuous  habitation  and  reputa- 
tion as  husband  and  wife  for  fourteen 
years,  accompanied  by  mutual  acknowl- 
edgments of  the  relationship,  was  held  to 
constitute  a  legal  presumption  of  mar- 
riage, which  was  not  affected  by  proof 
that  the  wife  would  have  preferred  a 
legal  ceremony,  and  that  upon  the  occa- 
sion of  her  third  marriage  after  the  death 
of  this,  her  second  husband,  she  described 
herself  as  the  widow  of  her  first  husband. 
Janney's  Estate,  12  C.  C.  660. 

23.  Where  it  appeared  that  at  the 
time  of  the  birth  of  her  child  the  dece- 
dent bore  the  name  of  the  child's  father, 
and  continued  to  bear  his  name  for  ten 
years  until  her  death,  and  during  that 
time  she  was  known  and  addressed  as  his 
wife,  and  the  certificate  of  the  child's 
birth  named  its  parents  as  husband  and 
wife,  and  the  father  drew  checks  to  her 
which  she  endorsed  and  collected  as  his 
wife,  and  he  also  procured  insurance  on 
his  life  for  her  benefit,  describing  her  as 
his  wife,  and  real  estate  was  conveyed  to 
her  as  such  and  letters  were  so  addressed 
to  her;  but  there  was  testimony  that 
there  had  been  no  marriage  nor  was  there 
any  contract  of  marrit^  when  the  child 
was  born,  and  that  after  the  child's  birth 
the  father  left  the  mother,  and  although 
he  contributed  to  her  support  and  allowed 
her  to  assume  his  name,  yet  he  never 
cohabited  with  her;  it  was  held,  by  a 
divided  court,  that  the  evidence  was  suf- 
ficient to  establish  a  lawful  marriage. 
Strauses  Estate,  168  P.  S.  561 ;  s.  c.  36 


3726 


Digitized  by 


Google 


7453 


HUSBAND  AND  WIFE,   II.-III. 


7454 


W.  N.  C.  374;  affirming  s.  c.  14  C.  C. 
593;  34W.N.  C.  478. 

24.  Where  a  man  and  woman  were 
married  in  1851,  and  the  wife,  after  living 
with  the  husband  for  about  three  years, 
abandoned  him  upon  the  rumor  that  he 
had  been  previously  married,  and  in  1856 
she  married  his  brother  and  lived  with 
him  until  he  died  in  1887 ;  it  was  held, 
that  she  was  not  the  widow  of  the  latter, 
having  failed  to  establish  by  legal  evi- 
dence the  first  marriage  of  her  first  hus- 
band, or  his  death  prior  to  her  second 
marriage.     Culver's  Estate,  7  Kulp  219. 

25.  Where  parties  had  lived  together 
as  man  and  wife  under  an  alleged  mar- 
riage which  was  void  by  reason  of  the 
bcapacity  of  one  of  the  parties  to  con- 
tract; it  was  held,  that  a  subsequent  mar- 
riage could  not  be  proven  except  by 
direct  evidence  of  an  express  contract, 
which  must  show  words  in  the  present 
tense  sufficient  to  constitute  marriage, 
spoken  by  both  parties.  Weitzel  v.  Ce»i- 
trai  Lodge,  9  Lane.  243. 

26.  Where  an  estate  is  claimed  by 
first  cousins  of  a  decedent  and  also  by 
persons  claiming  as  children  of  his  half 
brother,  whose  legitimacy  is  denied,  there 
is  a  presumption  of  marriage  and  legiti- 
macy, and  this  presumption  is  strength- 
ened bj  lapse  of  time,  and  cannot  be 
overcome  after  ninety  years,  except  by 
strong,  direct  and  satisfactory  proof. 
Pickeries  Estate,  163  P.  S.  14. 

27.  Where  a  marriage  contract  is  es- 
tablished by  direct  proof,  reputation  upon 
the  subject  is  of  little  importance.  Ag- 
neufs  EstaU,  11  C.  C.  137 ;  s.  c.  29  W. 
N.  C.  620. 

2a  The  invalidity  of  the  marriage  of 
a  minor  in  Ohio  may  be  shown  by  its 
statutes  and  laws.  Easley  v.  Comm'th, 
11  Atlan.  221. 

29.  The  validity  of  a  marriage  is  to  be 
determined  by  the  law  of  the  place  where 
such  marriage  was  celebrated.  MmiPs 
EOate,  1  York  185. 

30.  In  ejectment  where  the  defendant 
claims  title  under  a  deed  in  which  the 
grantors  are  described  as  man  and  wife, 


evidence  is  admissible  that  the  grantors 
were  married;  and  this,  although  it  ap- 
pears that  the  woman  was  married  eigh- 
teen years  before  to  another  man  and 
there  is  no  evidence  either  of  the  death 
or  divorce  of  the  first  husband.  Moore 
V.  Miller,  147  P.  S.  378. 

31.  Upon  an  issue  to  determine  the 
sanity  of  an  intestate  at  the  time  of  his 
marriage  to  a  woman  who  claims  admin- 
istration as  his  widow,  the  inquiry  is,  as 
to  the  decedent's  mental  condition  at  the 
very  time  of  the  marriage  ceremony,  but 
evidence  is  admissible  of  his  condition 
both  before  and  afterwards  as  bearing 
upon  his  mental  condition  at  the  time  of 
the  marriage.  Nonnemacher  v.  Nanne- 
macher,  159  P.  S.  634. 

m.  Rights   and   liabilities  of  the 
httsband. 

(a)  Generally. 

32.  The  power  of  a  husband  by  gift 
inter  vivos  to  dispose  in  good  faith  of  his 
personal  property  to  the  exclusion  of  his 
wife  is  absolute.  Lines  v.  Lines,  142  P.  S. 
149 ;  affirming  s.  c.  2  Northam.  349. 

33.  Upon  a  devise  to  "heirs,"  a  hus- 
band is  entitled  to  take.  Langshaufs 
Estate,  47  L.  I.  606 ;  Ashton's  Estate,  134 
P.  S.  390;  8.  0.  26  W.  N.  C.  40. 

34.  Where  a  wife's  will  was  read  to 
her  husband  and  she  left  everything  to 
her  children,  and  she  gave  him  a  check 
for  two  hundred  and  fifty  dollars  which 
he  accepted,  and  expressed  himself  satis- 
fied with  the  will  in  his  wife's  presence 
before  she  executed  it ;  it  was  held,  that 
he  was  estopped  from  claiming  against 
the  will.     Osmond's  Estate,  161  P.  S.  643. 

35.  Prior  to  the  act  3  June  1887  (P.  L. 
332),  where  goods  were  purchased  by  a  mar- 
ried woman  for  the  purpose  of  carrying 
on  her  own  business,  the  husband  was  liable 
therefor.    Boas  v.  Maione,  140  P.  S.  672. 

36.  A  husband  is  not  responsible  for 
the  trespassing  of  his  wife's  cattle  unless 
he  had  separate  custody  and  control  over 
them.    Arthurs  v.  ChaifiM,  38  P.  L.  J.  63. 

37.  As  to  a  husband's  liability  for  his 


3727 


Digitized  by 


Google 


7466 


HUSBAND  AND  WIFE,   HL 


7456 


wife's  torts,  both  civil  and  criminal,  see 
note  to  Doherty  v.  Madgett,  2  Atlan.  118. 

(6)   Necessaries. 

3a  A  husband  is  liable  for  groceries 
purchased  by  his  wife  and  necessary  for 
the  use  of  his  family,  in  the  absence  of 
notice  not  to  sell  to  her  on  his  credit; 
and  even  after  such  notice,  if  he  himself 
has  not  furnished  all  the  means  requisite 
to  purchase  such  supplies.  McOrath  v. 
DonneUy,  131  P.  S.  649. 

39.  Notwithstanding  the  act  of  3  June 
1887  (P.  L.  332),  a  husband  is  still  liable 
for  his  wife's  necessaries,  and  such  bills 
will  be  charged  against  his  share  of  her 
estate.     Wehei^s  Estate,  25  W.  N.  C,  220. 

40.  Where  a  wife  obtains  necessaries 
for  the  family  of  herself  and  husband,  the 
presumption  is  that  she  does  so  as  his 
agent;  the  act  3  June  1887  (P.  L.  332) 
did  not  relieve  the  husband  of  his  primary 
liability  to  support  his  wife  and  family. 
Kooker  v.  WiUiams,  3  Dist.  Rep.  446. 

41.  Where  a  husband  and  wife  live 
together,  he  is  bound  to  provide  necessa- 
ries for  her  support,  and  if  she  sends  for 
a  physician  she  will  not  be  held  liable 
to  pay  for  his  services  out  of  her  sepa- 
rate estate,  unless  she  expressly  agreed  to 
do  so.    Moore  v.  Copley,  166  P.  S.  294. 

42.  A  husband  is  primarily  liable  for 
necessaries,  although  they  were  contracted 
for  by  the  wife  on  the  credit  of  her  own 
separate  estate.  Rett  v.  Davison,  166  P.  S. 
392. 

43.  A  husband  is  primarily  liable  for 
medical  attendance  and  other  expenses 
incident  to  his  wife's  illness  and  death ; 
and  this,  although  she  has  a  separate 
estate.  "WTiere  he  is  insolvent  such  ex- 
penses will  be  deducted  from  his  distribu- 
tive share  of  her  estate.  Waesch's  Estate, 
166  P.  S.  204 ;  affirming  s.  c.  14  C.  C.  387. 

44.  A  husband  is  primarily  liable  for 
the  funeral  expenses  of  his  wife;  even 
where,  by  direction  of  her  will,  such  ex- 
penses are  to  be  paid  out  of  her  own 
estate,  he  will  not  be  allowed  to  claim  as 
creditor  for  such  expenses  so  a£  to  ex- 
haust the  estate  and  deprive  other  credit- 


ors of  payment.    Wheder's  Estate,  4  Dist 
Bep.  266. 

45.  Where  the  plaintiff  advanced  money 
to  a  married  woman  for  her  transporta- 
tion to  her  husband  in  a  distant  city ;  it 
was  heild,  that  it  was  not  such  a  neces- 
sary for  which  the  husband  could  be  held 
liable  without  his  consent  Donahue  v. 
Tohin,  11  C.  C.  496. 

46.  Where  a,  husband  without  justifica- 
tion deserts  his  wife  and  child,  and  neg- 
lects to  provide  for  them,  he  is  liable  for 
necessaries  ordered  by  and  delivered  to 
his  wife  for  the  use  of  herself  and  child ; 
and  this,  although  the  wife  has  repudiated 
the  husband's  offers  of  allowance.  Ue- 
wellyn  v.  Levy,  163  P.  S.  647 ;  reversing 
8.  c.  12  C.  C.  627. 

47.  A  husband  separated  from  his  wife 
is  not  liable  for  necessaries  furnished  her 
by  a  merchant  having  knowledge  of  the 
separation,  unless  the  latter  can  show 
that  the  said  husband  is  separated  from 
his  wife  without  cause.  Outhrie  v.  Gfor- 
recht,  8  Lane.  26. 

48.  Where  a  husband  is  insolvent,  the 
estate  of  his  deceased  wife  is  liable  for 
her  medical  attendance  and  funeral  ex- 
penses.    Scott's  Estate,  16  C.  C.  316. 

49.  A  married  woman  is  liable  for  nec- 
essaries purchased  by  her  on  her  own 
credit  and  charged  to  her.  Saber's  Estate, 
6  York  202. 

50.  Where  an  action  for  necessaries 
was  brought  against  husband  and  wife 
and  the  judgment  against  the  wife  was 
reversed  on  certiorari  in  the  common 
pleas,  but  the  judgment  against  the  hus- 
band was  sustained;  it  was  Aeid,  that 
such  reversal  as  to  the  vrife  was  no  bar 
to  a  subsequent  action  gainst  the  wife 
alone.    BoU  v.  Davison,  165  P.  S.  392. 

51.  A  judgment  against  a  married 
woman  on  a  transcript  from  a  justice  will 
be  stricken  off  imless  the  record  sbow 
affirmatively  that  it  was  proven  before 
the  justice  that  she  contracted  the  debt 
and  that  the  articles  furnished  were  nec- 
essaries.    Ranch  v.  Young,  9  C.  C.  416. 

52.  All  the  facts  necessary  to  confer 
jurisdiction  in  a  suit  against  a  husband 
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and  wife  for  necessaries  must  appear  on 
the  justice's  record.  Conkm  v.  Hirsch,  5 
Kulp  395. 

53.  Where  a  rule  of  court  provides 
that  upon  appeals  from  justices  the  is- 
sue shall  be  raised  by  a  declaration  for 
money  had  and  received  and  a  plea  of  non 
assumpsit,  and  the  cause  be  tried  upon  the 
merits  without  regard  to  form,  the  tran- 
script is  substituted  for  the  statement  of 
fact,  and  where  such  transcript  shows 
a£Srmatively  the  liability,  it  will  sustain 
a  verdict  against  a  married  woman  for 
necessaries.  Kooker  v.  WiUiams,  3  Dist. 
Bep.  446. 

IV.  Rights,  powers  and  liabilities 
of  married  women. 

(a)  Of  the  right  to  her  serrices. 

54.  In  an  action  for  injuries  received 
by  plaintifPs  wife  by  falling  upon  a 
defective  pavement,  the  plaintiff  may 
recover  for  any  loss  of  earning  power 
of  the  wife,  and  the  expenses  incurred 
for  her  medical  attendance.  Beaddy  v. 
Shamokin,  137  P.  S.  98. 

55.  In  an  action  by  the  wife  in  her  own 
name  for  personal  injuries,  where  she 
was  living  with  her  husband,  doing  the 
work  of  the  family,  she  cannot  recover 
damages  for  diminution  of  her  earning 
power ;  such  damages  must  be  recovered 
in  a  suit  by  the  husband,  as  he  is  still 
entitled  to  her  services,  notwithstanding 
the  act  of  3  June  1887  (P.  L.  332).  Carr 
▼.  Ea^on,  7  C.  C.  403 ;  s.  c.  142  P.  S.  139. 

56.  Where  the  wife  is  injured  by  the 
negligence  of  another,  the  husband  is  en- 
titled to  recover  for  the  medical  attend- 
ance upon  his  wife  during  her  illness  and 
for  the  loss  of  her  services,  while  unable 
to  attend  to  her  domestic  duties.  Henry 
T.  Klopfer,  147  P.  S.  178. 

57.  In  an  action  by  a  wife  for  personal 
injuries"  after  the  husband  has  filed  a 
stipulation  as  provided  by  the  act  11  June 
1879  (Brightly's  Purdon  1302),  the  wife 
is  entitled  to  recover  not  only  for  her  own 
injuries  but  also  for  whatever  sum  the 


husband  was  entitled  to  recover  in  an 
action  brought  by  himself.  That  act 
does  not  violate  sec.  3  of  article  III.  of 
the  constitution,  relating  to  titles  of  acts. 
KeUey  v.  Mayberry  Township,  164  P.  S. 
440.     See  act  8  May  1895  (P.  L.  64). 

58.  Where  a  husband  claimed  against 
the  estate  of  a  decedent  for  money  earned 
by  his  wife  prior  to  the  act  3  June 
1887  (P.  L.  332);  it  was  hdd,  that  his 
debt  to  the  estate  might  be  set  off  against 
the  claim.  Bowler'a  Estate,  8  C.  C.  622 } 
8.  c.  47  L.  I.  298. 

59.  A  husband  is  not  entitled  to  his 
wife's  earnings  since  the  act  of  3  June 
1887  (P.  L.  332);  so  a  justice's  judgment 
in  favor  of  the  husband  for  the  same  will 
be  reversed  on  certiorari.  Frey  v.  Rein- 
smith,  7  C.  C.  115. 

60.  Since  the  act  3  June  1887  (P.  L. 
332),  the  wages  of  a  married  woman  earned 
by  her  labor  belong  to  her,  and  where  a 
married  woman  attends  upon  a  boarder, 
cleans  his  room  and  administers  medicine 
to  him  when  he  is  sick,  she  is  entitled  to 
recover  compensation  for  her  services  in 
her  own  name,  although  the  contract  for 
boarding  was  made  with  her  husband. 
Such  services  are  not  those  of  an  ordinary 
house  servant,  and  therefore  the  fact  that 
she  did  not  present  a  claim  for  her  services 
for  a  considerable  time  after  they  were 
performed  will  not  prevent  a  recovery. 
Lewies  Estate,  166  P.  S.  337 ;  reversing 
8.  c.  10  Lane.  145. 

61.  Where  a  married  woman  leases  and 
runs  a  boarding-house,  its  profits  belong 
to  herself  and  not  to  her  husband ;  and 
this,  though  he  be  permitted  to  live  and 
to  be  maintained  upon  the  property 
and  voluntarily  bestows  labor  upon  it. 
PhiUips  V.  HaU,  160  P.  S.  60. 

62.  A  suit  for  the  value  of  the  services 
of  a  married  woman  in  the  temporary  em- 
ployment of  nursing  is  properly  brought 
in  the  name  of  the  husband  alone ;  where, 
however,  the  employment  is  of  a  perma- 
nent character  so  as  to  become  a  trade  or 
business,  she  is  entitled,  under  the  act  3 
June  1887  (P.  L.  332),  to  recover  in  her 
own  name.  Himes  v.  Sheneman,  9  C.  C.  363. 
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63.  The  earnings  and  services  of  a 
wife  in  her  husband's  business  do  not 
belong  to  him,  and  property  bought  with 
such  earnings  are  not  subject  to  levy  and 
sale  by  a  husband's  creditors.  Smith  v. 
Axe,  14  C.  C.  532. 

(b)  Deeds  by  married  women. 

64.  A  deed  of  her  land  by  a  married 
woman  is  void  unless  also  executed  by 
her  husband.  Henrici  v.  Davidson,  149 
P.  S.  323. 

65.  Wliere  a  deed  was  made  by  a  mar- 
ried woman  without  the  joining  of  her 
husband,  and  a  purchase  money  mortgage 
given  by  the  grantee;  it  was  held,  that 
while  the  title  of  the  grantee  was  void 
under  the  deed,  yet  she  was  estopped  by 
her  mortgage  from  denying  her  title,  and 
this  estoppel  operated  as  against  her 
judgment  creditor,  who  had  obtained  a 
judgment  against  her  subsequent  in  date 
to  the  second  deed  of  conveyance  to  her 
executed  by  the  original  grantor  and  her 
husband.  Hirsch  v.  Tillman,  13  C.  C. 
251. 

66.  Since  the  passage  of  the  act  8  June 
1893  (Brightly's  Purdon  1299),  a  separate 
acknowledgment  of  a  deed  by  a  married 
woman  is  no  longer  necessary.  Reed  v. 
Stouffer,  14  C.  C.  605. 

67.  Where  the  wife  .of  one  of  the 
assignors  for  creditors  joined  in  the  deed 
of  assignment  upon  the  representation  of 
her  husband,  that  the  debts  of  the  firm 
amounted  to  only  two  hundred  and  fifty 
thousand  dollars,  whereas  they  in  fact 
exceeded  six  hundred  thousand  dollars, 
and  that  if  she  joined  in  the  deed  she 
would  save  her  husband  and  her  son  the 
business,  which  in  point  of  fact  was  un- 
true, the  court  enjoined  the  assignee  from 
selling  the  wife's  real  estate.  Fleming  v. 
Ogden,  162  P.  S.  418. 

6a  As  to  whether  a  married  woman 
who  joins  in  a  conveyance  of  her  hus- 
band's real  estate  is  bound  by  the  cove- 
nants in  the  deed,  see  TnJlinger  v. 
CToriM,  129  P.  S.  289. 

See  DxKD. 


(c)   Powers  and  llabilltiea  in  geaeraL 

69.  The  "married  persons'  property 
act"  of  3  June  1887  (P.  L.  332)  was  Mi 
to  apply  to  marriages  existing  when  it 
was  passed.  Loftus  v.  Farmerg'  &  Methait- 
ics'  Nat.  Bank,  133  P.  S.  97 ;  s.  c.  25  W. 
N.  C.  459;  aflBrming  s.  c.  46  L.  I.  46. 

TO.  The  power  of  a  married  woman  to 
contract,  under  the  act  of  3  June  1887 
(P.  L.  322),  is  limited  to  contracts  in 
any  trade  or  business  in  which  she  may 
engage ;  contracts  for  necessaries,  and  for 
the  use  and  improvement  of  her  separate 
estate.    Reed  v.  Hurley,  7  C.  C.  125. 

71.  Upon  a  limitation  of  personalty  to 
the  "  heirs "  of  a  first  taker,  the  word 
"  heirs  "  includes  a  widow  or  a  husbuid. 
Ashton's  Estate,  134  P.  S.  390;  s.  c.  26 
W.  N.  C.  41 ;  7  C.  C.  366. 

72.  A  recognizance  for  owelty  in  parti- 
tion in  the  orphans'  court  is  a  lien  even 
upon  the  interest  of  a  recognizer  which 
he  takes  by  descent;  and  this,  though 
the  recognizer  be  a  married  woman. 
Snively's  Estate,  129  P.  S.  250. 

73.  Qucere  —  Whether  a  married  female 
heir  has,  independent  of  her  husband,  the 
right  to  bid  for  land  in  partition  proceed- 
ings in  the  orphans'  court.  Sniv^s 
Estate,  129  P.  S.  250. 

74.  A  married  woman  who  is  a  stock- 
holder in  a  bank  is  liable  under  the 
individual  liability  clause  in  its  charter. 
DretOMch  v.  Price,  133  P.  S.  660;  s.  c.  26 
W.  N.  C.  61. 

75.  A  married  woman  is  not  competent, 
even  since  the  act  3  June  1887  (P.  L. 
332),  to  be  one  of  the  five  subscribers  to  a 
certificate  for  a  corporation  of  the  second 
class  under  the  general  corporation  act  29 
April  1874.  New  Century  Olub  Society,  9 
C.  C.  366. 

76.  Under  the  general  corporation  act 
29  April  1874,  there  must  be  five  persons, 
free  from  all  legal  disability,  to  form  a  cor- 
poration; this  number  must  be  exclusive  of 
married  women.  Potter  Gas  Co.,  16  C.  C. 
347.  The  act  8  June  1893  (Brightly's 
Purdon  1299)  does  not  enlarge  a  married 
woDum's  capacity  to  become  one  of  the 
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persoDs  essential  to  the  creation  of  a 
corporation.  Piao  Company,  15  C.  C. 
348. 

77.  A  corporation  will  be  chartered  for 
the  purpose  of  maintaining  a  society  for 
beneficial  or  protective  purposes  to  its 
members  from  funds  collected  therein, 
said  funds  to  be  used  in  assisting  the 
members  in  times  of  sickness  or  disability 
and  aiding  their  families  in  case  of  death ; 
and  this,  although  the  subscribers  are 
composed  entirely  of  married  women. 
Fk^  Independent  Ladiet^  Aid  Society,  40 
P.  L.  J.  106. 

78.  A  married  woman  who  has  complied 
with  her  part  of  a  contract  m  ay  insist  on  the 
other  party  performing  his  part ;  coverture 
in  such  case  is  no  defence.  Ray  v.  West 
Pennsylvania  Natural  Oas  Co.,  138  P.  S. 
676;  s.  c.  27  W.  N.  C.  230. 

79.  Where  there  are  mutual  covenants 
stipulating  reciprocal  benefits  in  an  exec- 
utory contract,  and  one  of  the  paa-ties,  who 
is  a  married  woman  imder  disability,  has 
performed  her  part  of  the  contract,  equity 
will  compel  the  performance  on  the  part 
of  the  other.  Terkea  v.  Richards,  153 
P.  S.  646;  reversing  s.  o.  8  Montg.  47. 
See  8.  c.  11  Lane.  308. 

80.  Even  prior  to  the  act  3  June  1887 
(P.  L.  332),  when  the  promise  of  a  married 
woman  was  made  in  consideration  of  the 
transfer  of  property  to  her,  equity  would 
not  permit  her  to  retain  the  property  and 
repudiate  the  promise.  Dunlemfs  Estate, 
10  C.  C.  454. 

81.  Where  a  married  woman  had  a 
power  of  appointment  by  will  over  the 
trust  fimd,  and  induced  the  trustee,  upon 
giving  him  full  release,  to  pay  over  the 
corpus  contrary  to  the  terms  of  the  trust, 
and  the  same  was  lost;  it  was  held,  that 
the  trustee  would  not,  at  her  instance,  be 
surcharged  with  the  fund  upon  the  filing 
of  his  account  Cooper's  Estate,  11  C.  C. 
617;  8.  c.  30  W.  N.  C.  285. 

82.  A  family  arrangement,  whereby 
the  heirs  requested  the  executor  to  make 
advances  to  another  heir  to  save  her  home 
from  saJe  by  execution,  and  charge  the 
same  against  their  shares,  will  be  up- 


held 


even  against  a  married  woman. 
Good's  Estate,  150  P.  S.  307. 

83.  Where  a  married  woman  obtains  a 
stay  of  execution  for  the  purpose  of  ascer- 
taining the  amount  due  by  the  plaintiff  in 
another  suit,  she  will  not  be  permitted, 
after  obtaining  judgment  in  such  second 
suit,  to  repudiate  her  own  proposal  of 
such  a  mode  of  settling,  on  the  faith  of 
which  the  stay  of  execution  was  granted. 
Miller  v.  Elopp,  141  P.  S.  375. 

Ot.  Where  an  agreement  is  entered  into 
by  counsel,  that  a  judgment  upon  a  me- 
chanic's lien  be  amended  so  as  to  change 
the  first  name  of  the  wife,  one  of  the 
defendants,  and  that  the  judgment  be 
stricken  off,  and  the  defendants  per- 
mitted to  file  an  af&davit  of  defence,  such 
an  agreement  cannot  afterwards  be  repu- 
diated by  the  wife.  Jobe  v.  Hunter,  166 
P.  S.  6. 

85.  Where  money  was  loaned  by  a 
husband  upon  mortgage,  and  the  mort- 
gage placed  in  the  wife's  name  without 
her  knowledge,  and  the  wife  subsequently, 
at  the  husband's  request,  assigned  the 
mortgage  to  one  who  knew  that  the  wife 
had  no  interest  in  the  mortgage  or  in  the 
money  loaned ;  it  was  held,  that  there  was 
no  warranty  of  title  upon  which  the  wife 
could  be  held  legally  liable  upon  the  fail- 
ure of  the  mortgage.  Moore  v.  Joyce,  161 
P.  S.  138. 

86.  A  married  woman  who  accepts 
money  for  safe-keeping,  and  refuses  to 
return  it  when  demanded,  cannot  take 
refuge  behind  the  plea  of  coverture. 
FuJlam  V.  Rose,  160  P.  S.  47. 

87.  The  estate  of  a  married  woman  is 
liable  for  money  held  by  her  in  trust  for 
a  servant;  it  is  not  competent  for  her 
children  to  set  up  the  disability  of  cover- 
ture.    Raber'a  Estate,  5  York  202. 

8a  As  to  the  validity  of  a  contract  of 
the  wife,  see  note  to  Jones  v.  Holt,  16 
Atlan.  215. 

89.  A  creamery  building  erected  by 
a  married  woman  on  her  property  is  a 
reasonably  necessary  improvement,  and 
a  mechanic's  lien  filed  against  said  build- 
ing will  be  sustained;  and  money  ex- 
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pended  at  her  request  in  erecting  said 
building  may  be  recovered  from  her  es- 
tate. Marsh's  Estate,  8  Lane.  363;  s.  o. 
4  Del.  626. 

See  Mechanics'  Liens. 

id)  Under  the  act  of  3  April  1873. 

90.  The  presentation  of  a  petition 
under  the  act  of  3  April  1872  (Brightly's 
Purdon  1301),  and  a  decree  that  it  be  filed 
and  recorded,  is  sufficient  protection  to 
those  contracting  with  her,  although  the 
petition  be  not  in  fact  recorded.  Haupfs 
Estate,  6  C.  C.  583 ;  Mulligan  v.  SJiea,  7 
Ibid.  118. 

91.  In  an  action  by  a  married  woman 
against  a  constable  for  levying  on  her 
separate  estate  for  a  debt  of  her  husband, 
her  petition  under  the  act  of  3  April  1872 
{Brightly's  Purdon  1301)  is  evidence  in 
her  behalf.  Bennethum  v.  Long,  13  Atlan. 
776. 

92.  When  a  debt  is  contracted  by  a 
married  woman  under  the  act  of  3  April 
1872  (Brightly's  Purdon  1301),  such  facts 
need  not  be  set  forth  in  the  narr.,  but 
may  be  set  forth  in  a  replication  to  a  plea 
of  coverture.  MuUigan  v.  Shea,  7  C.  C. 
118. 

(«)   Sale  of  real  estate. 

93.  A  married  woman  cannot  bind  her- 
self to  convey  real  estate,  except  by  an 
agreement  in  writing,  separately  acknowl- 
edged.    CaldweH'a  Appeal,  7  Atlan.  211. 

94.  A  married  woman's  title  to  real 
estate  is  not  divested  by  a  contract  of 
sale,  not  duly  acknowledged  by  her  in 
accordance  with  the  statute;  she  is  not 
estopped  by  acts  or  declarations,  which 
would  estop  her  were  she  a  feme  sole. 
Stivers  v.  Tucker,  126  P.  S.  74. 

95.  Under  the  act  3  June  1887  (P.  L. 
332)  it  was  h£ld,  that  a  married  woman 
had  the  right  to  sell  her  land  with  the 
same  effect  as  if  she  were  a,  feme  sole,  and 
that  such  right  to  sell  included  the  right 
to  employ  an  agent  to  sell  for  her  and  to 
make  a  contract  fixing  his  compensation. 
Bauck  V.  Swan,  146  P.  S.  444.  See  Real 
Estaie  Investment  Co.  v.  Roop,  132  P.  S. 
496 ;  Moore  v.  Joyce,  161  P.  S.  138. 


96.  A  contract  of  a  married  woman  in 
relation  to  her  real  estate,  void  under  dis- 
ability of  coverture,  cannot  be  validated 
by  estoppel.  Cryon  v.  Siddsperger,  7 
C.  C.  473.  See  Jennings  v.  Longdon,  11 
Atlan.  212. 

97.  A  married  woman  cannot  be  com- 
pelled to  specifically  perform  a  contract 
for  the  sale  of  real  estate,  where  she  had 
signed  but  not  acknowledged  the  agree- 
ment of  sale ;  the  act  8  June  1893  (Bright- 
ly's Purdon  1299)  does  not  change  the 
law  in  this  respect  WhUlinger  v.  Jade, 
16  C.  C.  112. 

(.0)  Mortgages  by  married  women. 

98.  A  married  woman's  mortgage  of 
her  separate  estate  to  secure  the  con- 
sideration of  a  property  purchased  by 
her  is  valid,  if  not  obtained  by  fraud 
or  coercion.    Zents  v.  Shaner,  7  Atlan.  197. 

99.  A  mortgage  given  by  a  husband 
and  wife  on  her  separate  property  to 
secure  a  loan  to  heir  husband  is  a 
valid  mortgage.  CitizeM?  Saving  &  Loa* 
Ass^n  V.  Heis&r,  160  P.  S.  614. 

100.  Where  a  wife's  land  is  mortgaged 
for  the  husband's  debt,  a  subsequent 
judgment  creditor  of  the  husband  can- 
not claim  that  the  mortgagee  shall  pro- 
ceed first  against  the  property  of  the 
wife,  nor  can  he  claim  to  be  subrogated 
to  the  mortgagee's  security  against  the 
wife;  in  such  a  case  the  wife  is  but  a 
surety  for  the  mortgagee  of  the  husband. 
Zeller  v.  Henry,  167  P.  S.  1. 

lOL  Under  the  act  of  3  June  1887 
(P.  L.  332),  a  married  woman  might 
mortgage  her  separate  estate  to  secure 
the  debt  of  another,  her  husband  join- 
ing, and  she  being  fully  informed  of 
its  cx>ntents  and  purpose.  Mansman  v. 
Cody,  9  C.  C.  64. 

102.  Where  a  married  woman  gave 
her  note  which  was  endorsed  by  her 
husband  and  another  to  the  plsinia^ 
and  she  afterwards  executed  a  mort- 
gage upon  her  separate  estate  to  secure 
the  note  and  her  husband  joined  in  the 
mortgage,  it  was  held,  that,  as  the  note 
was  a  valid  debt  as  to  the  endorsers, 
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the  mortgage  was  also  valid.  Union 
Nat  Bank  v.  Moyer,  1  Dist.  Rep.  432. 

.103.  Where  a  husband  has  deserted 
his  wife  and  lived  apart  from  her  and 
contributed  nothing  to  her  support  for 
a  number  of  years,  the  wife  has  full 
authority  to  execute  a  valid  mortgage 
upon  her  real  estate;  and  this,  though 
the  husband  does  not  join  therein. 
Evans  v.  Watten,  9  Lane.  316. 

10*.  Upon  a  scire  facias  aur  mortgage 
against  a  married  woman,  it  is  a  good 
defence  that  her  liability  was  to  be 
only  that  of  a  guarantor  of  her  husband 
upon  certain  notes  held  by  the  plaintiff, 
on  which  her  husband  was  an  endorser. 
FHrst  National  Bank  v.  Scofield,  168  P. 
S.  407. 

105.  Where  a  married  woman,  prior 
to  1888,  became  a  member  of  a  building 
association  and  borrowed  money  there- 
from and  mortgaged  her  land  for  pay- 
ment, she  was  liable  only  for  the  actual 
amount  of  money  received  with  interest ; 
but  where  her  husband  is  the  member 
and  purchases  the  loan  and  she  gives 
a  mortgage  of  her  separate  estate  to 
secure  the  payment  of  his  debt,  pre- 
miums, fines  and  interest  will  not  be 
deemed  usurious.  FVeemansburg  Building 
A  Loan  Asa'n  v.  Reinbold,  5  Northam.  33. 

106.  A  married  woman  may  mortgage 
her  land  to  pay  any  indebtedness  of  her 
husband,  which  he  may  legally  contract 
to  pay.  Freemanaburg  Building  &  Loan 
Aa^n  V.  Beinbold,  5  Northam.  33. 

(h)  Bonds. 

107.  A  bond  given  by  a  married  woman, 
signed  in  Pennsylvania  prior  to  the  act 
3  June  1887  (P.  L.  332),  and  delivered 
in  Delaware,  accompanying  a  pxirchase 
money  mortgage  of  real  estate  situate  in 
Delaware  and  purchased  by  the  married 
woman,  being  valid  in  that  state  as  a  per- 
sonal obligation,  will  be  enforced  against 
her  in  Pennsylvania;  the  contract  is  gov- 
erned by  the  place  of  delivery.  Baum  v. 
BirchaU,  150  P.  S.  164;  reversing  s.  c. 
11  C.  C.  222. 


106.  A  married  woman  who  has  bor- 
rowed money  from  her  father  to  purchase 
a  farm  and  who  has  given  a  bond  and 
mortgage  to  secure  the  debt  cannot,  after 
her  father's  death,  relieve  herself  from 
liability  upon  the  bond  by  tendering  to 
his  executor  a  deed  for  the  land.  Wil- 
lock^s  Estate,  166  P.  S.  622;  affirming 
8.  c.  41  P.  L.  J.  446. 

109.  A  married  woman  has  the  power 
to  purchase  a  home  in  which  she  may  re- 
side and  to  bind  herself  to  pay  therefor. 
Packer  v.  Taylor,  12  C.  C.  621. 

(<)  Transfer  of  stock,  loans  and  notes. 

110.  Prior  to  the  act  3  June  1887  (P.  L. 
332),  a  married  woman  could  not  transfer 
stock  without  the  consent  of  her  husband, 
but  such  consent  might  be  shown  by  the 
fact  that  he  filled  in  the  blanks  in  the 
transfer  and  power  of  attorney  in  his  own 
handwriting  and  signed  the  same  as  a 
witness  to  his  wife's  signature.  Souder 
V.  Columbia  Nat.  Bank,  156  P.  S.  374; 
affirming  s.  c.  10  Lane.  217. 

111.  A  married  woman  may  transfer 
loans  of  the  city  of  Philadelphia,  in  per- 
son or  by  attorney  appointed  by  her, 
without  the  joinder  of  her  husband. 
And  this,  though  she  be  a  citizen  of  a 
foreign  country.  Loftus  v.  Farmers^  and 
Mechanic^  Nat.  Bank,  133  P.  S.  97 ;  s.  c. 
26  W.  N.  C.  459;  affirming  s.  o.  46  L.  L 
46. 

112.  A  married  woman  holding  notes 
of  her  debtor  has  no  right  to  transfer 
them  to  him  in  consideration  of  an  annual 
payment  of  interest  during  her  life,  with- 
out the  knowledge  and  consent  of  her 
husband ;  and  this,  even  since  the  act  of 
3  June  1887  (P.  L.  332).  Hinkle  v. 
Landis,  131  P.  S.  573. 

(k)  Confession  of  jndgment. 

113.  A  married  woman's  judgment 
note  for  the  purchase  of  land  is  valid; 
parol  evidence  is  admissible  to  prove  the 
consideration.  Hamilton  v.  Baum,  4  Cent. 
708. 
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U4.  Under  the  act  of  3  June  1887 
(P.  L.  332),  a  married  woman  can  bind 
herself  by  her  contract  or  confess  a  valid 
judgment  only  in  three  cases  —  where 
she  engages  in  trade  or  business,  in  the 
management  of  her  separate  estate,  and 
for  necessaries.  Real  Estate  Investment 
Co.  v.  Boop,  132  P.  S.  496 ;  s.  c.  25  W. 
N.  C.  380. 

XLS.  Since  the  act  3  June  1887  (P.  L. 
332),  a  confession  of  judgment  by  a  mar- 
ried woman  is  valid  where  it  appears  that 
the  judgment  bond  was  given  to  secure  a 
loan  made  by  the  plaintiff  to  the  defend- 
ant for  the  purpose  of  being  used  by  her 
to  pay  for  the  erection  of  buildings  on 
her  own  land,  and  that  the  money  was 
paid  to  the  contractor  who  erected  the 
building.  Latrobe  Building  &  Loan 
Ass^n  V.  Fritz,  152  P.  S.  224. 

116.  A  married  woman  has  power  to 
confess  a  judgment  to  pay  off  a  lien  upon 
her  land,  where  the  money  is  actually 
used  for  that  purpose.  Abell  v.  Chaffee, 
154  P.  S.  254. 

117.  A  judgment  may  be  confessed  by 
a  married  woman  in  part  payment  of  fur- 
niture and  household  effects  sold  and  de- 
livered to  her  by  the  plaintiff.  Adams  v. 
Grey,  154  P.  S.  258. 

lia  When  a  married  woman  has  a 
separate  estate,  she  may  make  all  con- 
tracts that  a  party  sui  juris  may  make ; 
she  may  confess  a  judgment  as  security 
for  money  borrowed  to  pay  off  a  debt 
contracted  for  repairs  for  her  separate 
estate  and  for  necessaries  for  herself 
and  family.  McCormick  v.  Bottorf,  166 
P.  S.  331. 

119.  Since  the  act  3  June  1887  (P.  L. 
332),  (since  supplied  and  repealed  by  the 
act  8  June  1893,  Brightly's  Purdon  1299), 
a  married  woman  may  engage  in  business 
and  enter  into  contracts  in  regard  to  it 
or  in  regard  to  the  management  of  her 
separate  estate  or  for  necessaries  as  fully 
as  a  feme  sole  ;  and  she  may  confess  a 
judgment  for  an  indebtedness  whenever 
by  her  contract  she  may  subject  herself 
to  the  liability  to  be  sued;  such  a  judg- 
ment cannot  be  questioned  on  distribution, 


by  a  stranger  to  it,  on  the  ground  that  the 
record  does  not  exhibit  facts  showing  that 
it  was  authorized.  Koechling  v.  Henkd, 
144  P.  S.  215. 

120.  A  judgment  confessed  by  a  mar- 
ried woman  without  fraud,  and  represent- 
ing an  actual  indebtedness,  binds  her 
estate,  and  a  sheriff's  sale  under  such  a 
judgment  carries  the  title  of  the  defend- 
ant to  the  purchaser.  WeUs  v.  Bunnell, 
160  P.  S.  460. 

121.  A  married  woman  may  confess 
judgment  to  secure  the  payment  of  the 
purchase  money  for  a  pair  of  mules 
bought  by  her  for  use  upon  her  farm. 
McNeal  v.  McNeal,  161  P.  S.  109. 

122.  Under  the  act  of  3  June  1887 
(P.  L.  332),  a  married  woman  may  con- 
fess a  judgment  for  money  borrowed  for 
her  own  use.    Ewing  v.  Ewing,  7  C.  C.  260. 

123.  Upon  an  amicable  scire  facias  to 
revive  a  judgment  against  a  married 
woman  given  prior  to  the  act  of  3  June 
1887  (P.  L.  332),  a  judgment  confessed 
since  the  passage  of  that  act  is  valid. 
The  original  judgment  is  sufficient  con- 
sideration to  support  the  new  under- 
taking.   Lyons  v.  Bums,  47  L.  I.  222. 

124.  A  married  woman  having  con- 
veyed land  to  another  person  to  enable 
him  to  become  surety  for  her  husband, 
afterwards  took  a  reconveyance  and  con- 
fessed a  judgment  in  lien  thereof;  kdd, 
that  the  judgment  was  a  valid  lien  on 
the  land  but  of  no  force  as  against  the 
other  property;  and  this,  though  given 
since  the  act  of  3  June  1887  (P.  L.  332). 
Lutckens  v.  Paris,  46  L.  I.  422;  s.  c.  6 
Lano.  396. 

125.  In  entering  a  judgment  against  a 
married  woman  a  statement  may  be  filed 
therewith  showing  the  nature  of  the  in- 
debtedness for  which  the  note  was  given. 
Krumrine  v.  Bottorf,  12  C.  C.  67. 

126.  Since  the  passage  of  the  act  3 
June  1887,  the  judgment  of  a  married 
woman  is  presumably  valid  and  not  pre- 
sumably void  as  before  that  act.  AbeU  v. 
Chaffee,  164  P.  S.  254;  Adams  y.  Ortg, 
154  P.  S.  258;  overruling  Reed  v.  Hurley, 
7  C.  C.  125;  Harttey  v.  Decker,  7  C.  C. 
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127;  Bkihey  v.  Carpenter,  9  C.  C.  106; 
8.  c.  7  Lane.  407 ;  Raymond  v.  Qoetz,  9  C. 
C.  353;  Jacobs  y.  Toliver,  10  C.  C.  623; 
Singer  Manufacturing  Co.  v.  Cole,  11 
C.  C.  214 ;  Second  Poplar  Building  Asa'n 
T.  Johnaon,  11  C.  C.  453 ;  Bitter  v.  Crater, 
7  Montg.  47;  McDonald  v.  McDoruUd,  37 
P.  L.  J.  253 ;  Barney  v.  Faha,  10  C.  C. 
424;  Stouffer  v.  Thonuu,  10  C.  C.  421. 
See  Klinger  v.  Kootis,  13  C.  C.  641; 
Jester  v.  Hunter,  2  Dist.  Rep.  690. 

127.  A  judgment  entered  upon  the 
judgment  note  of  a  married  woman  will 
not  be  opened  although  it  does  not,  on 
its  face,  disclose  sufficient  ground  to  sus- 
tain a  judgment  against  her,  where  the 
statement,  however,  filed  with  the  note, 
alleges  a  cause  of  action  within  the  stat- 
ute.    Glasmnire  v.  NeiU,  10  C.  C.  418. 

ua  Where  a  married  woman  confessed 
judgment  before  a  justice  and  a  transcript 
was  entered  in  the  common  pleas,  the 
court  refused  to  strike  off  the  judgment 
although  the  record  showed  her  coverture 
and  did  not  show  her  liability.  Shreiner 
T.  Walker,  11  Lane.  318. 

129.  Where  a  judgment  against  a  mar- 
ried woman  does  not  show  on  its  face  her 
coverture,  such  judgment  will  not  be 
stricken  off  although  the  fact  that  she 
was  a  married  woman  may  appear  in  the 
evidence,  if  such  evidence  also  establishes 
facts  which  render  her  liable  under  the 
act  3  June  1887  (P.  L.  332).  Krumrine 
V.  Bott&rf,  12  C.  C.  67. 

130.  A  judgment  against  a  married 
woman  will  not  be  stricken  off  where 
there  is  some  evidence  under  the  rule, 
that  the  judgment  was  given  by  her  in 
the  prosecution  and  management  of  the 
business  in  which  she  was  engaged. 
Roaenherry  v.  Oetty,  8  Montg.  80. 

131.  A  judgment  note  by  a  husband 
and  wife  for  money  loaned  to  the  hus- 
band to  purchase  land  is  good  for  nothing 
as  against  the  wife,  and  a  sheriff's  sale 
thereunder  of  land  purchased  with  the 
money  in  the  wife's  name  will  pass  no 
title.    Bigler  v.  WOaon,  5  Cent.  253. 

132.  Where  a  judgment  was  entered 
upon   a   bond    executed   by   a    married 
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woman  for  her  husband's  debt,  and  to 
save  the  contents  of  his  store  from  be- 
ing sold  by  the  sheriff,  and  it  appeared 
that  she  was  in  no  way  interested  in  the 
store  and  was  not  originally  liable  for  the 
debt ;  it  was  lidd,  that  the  judgment  was 
properly  opened.  Harris  v.  Reinhard, 
166  P.  S.  36. 

133.  Where  a  judgment  note  is  given 
by  a  husband  and  wife  for  part  of  the 
consideration  money  of  land  conveyed  to 
the  husband,  a  judgment  entered  thereon 
as  to  the  wife  will  be  stricken  off.  Wentz 
V.  Bealor,  14  C.  C.  337. 

134.  Upon  a  rule  to  open  a  judgment 
the  defendant  will  be  permitted  to  prove 
that  she  is  a  married  woman  if  the  record 
fails  to  show  it,  but  the  plaintiff  will  also 
be  permitted  to  show  that  her  husband 
has  deserted  her,  and  that  she  is  still 
liable  under  the  acts  22  February  1718 
and  4  May  1856  (Brightly's  Purdon  903). 
KrehB  V.  Clark,  9  C.  C.  420.  See  McJntire 
V.  Bimber,  9  C.  C.  463. 

135.  A  judgment  entered  against  a 
married  woman  upon  a  judgment  note 
executed  by  her  as  surety  for  her  co- 
obligor  is  void  and  will  be  stricken  off. 
Meyer  v.  Capp,  16  C.  C.  126. 

136.  Where  a  beer  bottler  who  was  an 
owner  of  real  estate,  gave  to  a  brewing 
company  a  judgment  note  to  secure  pay- 
ment for  beer  purchased,  and  such  note 
was  signed  by  himself  and  his  wife,  who 
was  also  the  owner  of  real  estate,  the 
judgment  against  the  wife  was  stricken 
off.  Germania  Brewing  Co.  v.  Hanibright, 
8  Lane.  305. 

137.  To  bring  a  married  woman  within 
the  act  4  May  1865  (Brightly's  Purdon 
903),  it  was  held,  that  it  must  be  shown 
that  she  afterwards  transacted  business 
as  a  feme  sole  trader;  where  a  husband 
had  deserted  his  wife,  it  was  held,  that  a 
judgment  entered  upon  a  bond  with  war- 
rant of  attorney  accompanying  a  mort- 
gage and  executed  by  the  wife  a  few  days 
after  the  desertion  was  void.  Nace  v. 
Shreiner,  2  York  97. 

13a  Under  the  act  29  February  1872  (P. 
L.  21),  authorizing  married  women  to  con- 
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tract  for  sewing  macliines ;  it  was  held, 
that  a  judgment  entered  upon  a  bond 
with  a  warrant  of  attorney  executed  by  a 
married  woman  in  payment  of  a  sewing 
machine  was  void  and  would  be  stricken 
off.    Singer  Sewing  Machine  Co.  v.  Wilson, 

2  York  98. 

139.  Upon  a  rule  to  strike  off  a  judg- 
ment, where  the  evidence  is  conflicting  as 
to  whether  the  judgment  was  given  by  a 
wife  as  a  guaranty  for  her  husband  or 
was  given  for  property  used  in  the  man- 
agement  of  her  separate  estate,  the  court 
will  open  the  judgment  for  the  purpose 
of  taking  testimony.  Ouignon  v.  CoveU, 
10  C.  C.  195. 

See  Judgment,  IV. 

(I)  Judgments  against  married  women. 

140.  Since  the  passage  of  the  act  3  June 
1887  (P.  L.  332)  a  judgment  against  a  mar- 
ried woman  will  not  be  stricken  off  because 
the  record  fails  to  set  out  the  facts  which 
before  the  passage  of  that  act  were  nec- 
essary to  give  the  judgment  validity. 
Seifanyder  v.  Miaaimer,  9  Montg.  94; 
SpaJir  V.  Hess,  9  Montg.  192. 

141.  Where  a  judgment  was  entered  by 
default  against  a  married  woman  upon  a 
note  executed  before  the  year  1887;  it 
was  held,  that  an  affidavit  that  the  de- 
fendant at  the  time  was  a  married  woman 
living  with  her  husband,  and  that  the 
note  was  not  given  for  necessaries  or  pur- 
chase money,  was  sufficient  to  authorize 
the  court  to  strike  off  the  judgment. 
Hunter  v.  Kimble,  10  Montg.  35. 

142.  Where  the  record  of  a  judgment 
shows  that  the  defendant  is  a  married 
woman  but  does  not  affirmatively  show 
her  liability  on  a  contract  within  the  act 

3  June  1887  (P.  L.  332),  the  judgment  is 
void  and  a  sale  of  her  property  upon  an 
execution  thereon  will  confer  no  title 
upon  the  purchaser.  Mardi  v.  McCardle, 
1  Dist.  Rep.  677. 

143.  Upon  a  rule  to  strike  off  a  judg- 
ment, where  the  fact  of  the  defendant's 
coverture  does  not  appear  upon  the  face  of 
the  record,  proof  may  be  given  of  her  cover- 
ture, but  the  judgment  will  not  be  stricken 


off  if  the  circumstances,  consideration  and 
purposes  of  the  contract  appear  to  be  such 
as  to  invest  her  with  the  powers  and  lia- 
bilities of  &  ferae  sole.  Janeway  v.  Fisher, 
2  Dist.  Rep.  123. 

144.  Upon  a  scire  facias  to  revive  a 
judgment,  no  defence  can  be  made  except 
one  which  has  arisen  since  the  judgment; 
where  a  judgment  had  been  entered 
against  husband  and  wife  and  revived 
without  any  indication  of  the  relationship 
of  the  defendants ;  it  was  held,  that  upon 
its  again  being  revived  against  them  as 
husband  and  wife,  the  presumption  was, 
that  the  coverture  took  place  after  the 
first  revival,  and  that  therefore  coverture 
could  not  be  pleaded  upon  a  scire  facias 
to  revive  the  last  judgment.  Lauer  v. 
Ketner,  162  P.  S.  265. 

145.  The  record  of  a  judgment  before 
a  justice  against  a  married  woman  is  valid 
which  shows  that  the  debt  had  been 
contracted  by  her  for  necessaries,  to  wit, 
medical  attendance  furnished  by  the  plain- 
tiff to  the  use  of  her  family.  Weber  y. 
Detwiller,  8  Atlan.  910. 

146.  A  justice's  judgment  against  a 
married  woman,  under  the  act  of  11  April 
1848  (Brightly's  Purdon  1302),  is  void 
unless  it  show  all  the  requisites  required 
by  the  statute.  So,  if  it  be  in  default  of 
an  appearance,  it  is  void  if  it  do  not  show 
that  some  testimony  was  heard.  McKin- 
ney  v.  Brown,  130  P.  S.  366. 

147.  A  judgment  against  a  married 
woman  for  commissions  on  the  sale  of 
property  will  be  stricken  off  in  the  com- 
mon pleas  where  the  transcript  of  the 
justice  shows  that  the  contract  was  signed 
by  her  husband  alone.  Murdoch  v.  Waa- 
son,  158  P.  S.  296. 

14a  Where  the  transcript  of  a  justice's 
judgment  in  the  common  pleas  failed  to 
show  that  the  defendant  was  a  married 
woman,  depositions  were  heard  to  estab- 
lish the  coverture,  and  where  they  showed 
that  the  cause  of  action  was  not  such  as 
to  render  a  married  woman  liable,  the 
transcript  was  stricken  off.  Barney  v. 
Fahs,  10  C.  C.  424;  overruled  ia  Jb^  v. 
Chaffee,  164  P.  S.  264 
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149.  Since  the  passage  of  the  act  3  June 
1887  (P.  L.  332),  the  record  of  a  judgment 
against  two  persons,  apparently  husband 
and  wife,  for  necessaries,  will  not  be  re- 
versed on  certiorari,  although  the  fact  of 
the  marriage  and  the  purchase  by  the 
wife,  or  at  her  instance  and  request,  are 
not  formally  set  forth  on  the  record. 
Bumes  v.  Moloney,  7  Kulp  341. 

150.  Prior  to  the  act  3  June  1887  (P. 
L.  332),  where  a  justice  gave  judgment 
against  a  married  woman,  and  his  docket 
did  not  show  a  binding  cause  of  action 
against  her;  it  was  held,  that  the  judg- 
ment was  void,  and  that  a  transcript  filed 
in  the  common  pleas  would  be  stricken  off. 
Bice  V.  Foy,  2  Lack.  Jur.  419.  See  Fay  v. 
Bice,  3  Lack.  Jur.  17.  But  see  AbeU  v. 
Chaffee,  164  P.  S.  264. 

151.  A  justice's  judgment  against  a 
married  woman  for  a  debt  upon  which 
she  was  not  liable  was,  prior  to  the  act  3 
June  1887  (P.  L.  332),  void,  and  would 
be  reversed  upon  certiorari.  Foy  v.  Bice, 
3  Lack.  Jur.  17.  See  Bice  v.  Foy,  2  Lack. 
Jur.  419. 

152.  A  justice's  record  showing  a  judg- 
ment against  a  married  woman  for  "  goods 
sold  and  delivered"  will  be  stricken  off. 
The  act  of  3  June  1887  (P.  L.  332)  did 
not  authorize  a  married  woman  to  bind 
her  estate  generally  as  a  feme  sole.  Brartr 
non  V.  O'Neill,  7  Lane.  162;  s.  c.  6  Kulp 
468. 

153.  The  transcript  of  a  justice's  judg- 
ment against  a  married  woman  which 
does  not  show  affirmatively  her  liability 
under  the  statute  will  be  stricken  off. 
Boyer  v.  Wolf,  7  Lane.  316. 

154.  Where  a  judgment  is  entered  on 
a  justice's  transcript  and  it  is  shown  that 
the  defendant  was  a  married  woman  when 
the  judgment  was  given,  and  the  tran- 
script does  not  show  that  the  cause  of 
action  is  such  as  would  render  a  married 
woman  liable,  the  judgment  will  be 
stricken  off.  Barney  v.  Faha,  8  Lane.  193 ; 
s.  c.  4  Del.  442.  See  IJiavidson  v.  Mc  Wil- 
liama,  4  Del.  456 ;  overruled  in  Abell  v. 
Chaffee,  154  P.  S.  254. 

155.  Where  a  transcript  of  a  judgment 


before  a  justice  against  a  husband  and 
wife  did  not  show  that  the  debt  was  con- 
tracted by  the  wife  or  incurred  for  any- 
thing for  which  she  could  bind  herself, 
and  it  appeared  that  the  copy  of  the 
summons  for  the  husband  was  left  with 
the  wife  without  setting  forth  his  ab- 
sence from  home,  the  judgment  as  to 
the  wife  was  stricken  off,  but  the  court 
held  that  the  judgment  as  to  the  husband 
was  at  most  only  irregular  and  voidable 
and  was  conclusive  until  reversed  by 
legal  proceedings.  Domes  v.  Staley,  10 
Lane.  89.  See  Shreiner  v.  Dommel,  10 
Lane.  90. 

156.  If  the  record  of  a  justice's  judg- 
ment against  a  married  woman  fails  to 
disclose  her  liability  the  proceedings  will 
be  set  aside  on  certiorari.  Qentner  v.  Van 
Winkel,  4  Montg.  166. 

See  Judgment,  IV. 

(*»)  Power  to  borrow  money. 

157.  A  married  woman  has  the  right 
to  borrow  money  on  a  promissory  note 
with  which  to  buy  a  horse.  Evans  v. 
Evans,  156  P.  S.  672. 

isa  One  who  lends  money  to  a  mar- 
ried woman  is  not  bound  to  see  that  she 
actually  applies  the  money  to  use  in  busi- 
ness.   Spotts's  Estate,  156  P.  S.  281. 

159.  Where  a  married  woman  was  de- 
serted by  her  husband,  and  three  years 
afterwards  borrowed  money  for  the  pur- 
pose of  paying  premiums  on  a  life  policy 
on  her  husband's  life  and  to  enable  her 
to  go  into  business;  it  was  held,  that 
under  the  acts  22  February  1718  and  4 
May  1855  (Brightly's  Purdon  903),  the 
lender  was  not  entitled  to  recover  from 
her  the  money  loaned  Baffensparger  v. 
Bender,  2  York  39. 

160.  Where  a  person  loans  money  to  a 
husband  and  takes  a  judgment  note  exe- 
cuted by  the  husband  and  wife,  and  the 
lender  has  knowledge  that  the  title  is  in 
the  wife's  name,  the  presumption  is  that 
he  loaned  the  money  upon  the  husband's 
credit  and  he  cannot  resort  to  the  wife's 
land.  Hockemeyer  v.  Hartman,  2  York 
173. 
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(n)   To  make  promissory  notes. 

161.  Where  a  married  woman  repudi- 
ates a  note  which  she  has  given  as  con- 
sideration for  a  release,  she  destroys  the 
consideration  upon  which  the  release  was 
given,  and  the  recovery  may  be  had 
against  her  upon  the  original  debt 
Saeger  v.  Sunk,  148  P.  8.  77 ;  affirming 
s.  c.  3  Northam.  13. 

162.  Where  a  married  woman  living 
in  Maryland  bought  certain  goods  at  a 
sheriff's  sale  of  her  husband's  property 
and  gave  a  note  signed  by  herself,  her 
husband  and  two  sureties,  and  the  note 
was  subsequently  paid  by  the  wife  and 
the  sureties,  and  the  husband  coming  to 
Pennsylvania,  the  property  was  again 
sold  as  his  property,  and  the  wife  brought 
an  action  for  damages ;  it  was  }ield,  that 
evidence  was  admissible  on  behalf  of  the 
ulaiutiff,  that  imder  the  law  of  Maryland 
a  married  woman's  note  to  be  binding 
upon  her  must  be  signed  by  her  husband. 
Bollinger  v.  Oattagher,  163  P.  S.  245.  See 
8.  0.  170  P.  S.  84. 

163.  A  married  woman  may  bind  her- 
self by  a  promissory  note  given  by  her 
for  the  premium  for  a  policy  on  the  life 
of  her  husband,  issued  for  her  benefit,  if 
living  at  the  death  of  her  husband,  but  if 
she  should  then  be  dead  to.be  paid  to  her 
children.  JUitchell  v.  Richmond,  164  P.  S. 
666. 

164.  A  married  woman  who  is  in  reality 
but  an  accommodation  endorser  for  her 
husband  cannot  be  held  liable  upon  her  in- 
dorsement.   Patrick  v.  Smith,  165  P.  S.  626. 

165.  The  burden  is  on  a  married  woman 
to  show  that  her  contract  is  void ;  a  note 
given  by  a  married  woman  for  imple- 
ments used  by  her  husband  and  son  on 
her  farm  is  valid.  Mien  v.  Johnton,  13 
C.  C.  218. 

(o)  To  pnrchase  on  credit. 

166.  If  property  be  purchased  by  a 
wife  on  credit,  she  having  no  separate 
estate,  it  is  liable  for  her  husband's  debts ; 
and  this,  though  a  third  party  endorse 
the  notes  and  execute  a  deed  of  trust 


that  he  has  contributed  money  for  the 
purchase,  and  upon  its  repayment  the 
property  shall  belong  to  the  wife.  Vo- 
winkle  v.  Johmton,  11  Atlan.  634 ;  s.  c.  10 
Cent  385. 

167.  Since  the  act  3  June  1887  (P.  L. 
332),  since  supplied  and  repealed  by  the 
act  8  June  1893  (Brightly's  Purdon  1299), 
a  married  woman,  without  separate  estate, 
may,  for  the  purpose  of  engaging  in  busi- 
ness, purchase  property  wholly  on  credit, 
and  hold  the  same  against  her  husband's 
creditors.     WaUer  v.  Jmes,  148  P.  S.  589. 

16a  Under  the  act  3  June  1887  (P.  L. 
332),  it  was  held,  that  a  married  woman 
might  purchase  land  on  credit  and  give 
any  kind  of  lawful  lien  upon  it  as  security 
for  the  purchase  money.  Campe  v.  Home, 
168  P.  S.  508. 

169.  Under  the  act  3  June  1887  (P.  L. 
332),  a  married  woman  may  enter  into  a 
contract  to  purchase  real  estate  for  the 
purpose  of  a  residence  for  herself  and 
family,  and  she  is  personally  liable  for  the 
money  borrowed  to  pay  for  it  Steffen  v. 
SmUh,  169  P.  S.  207. 

(p)  Promlae  after  dlscorertnte. 

170.  Where  money  is  loaned  to  a  mar- 
ried woman,  an  acknowledgment  alone, 
after  discoverture,  is  not  sufficient  to 
validate  the  contract;  the  promise  to  pay 
must  be  clear  and  distinct  and  is  then  en- 
forceable only  according  to  its  terms. 
JKe«yv.J?6y,  141P.  S.  176. 

171.  A  bond  executed  by  a  married 
woman  will  not  become  binding  upon  her 
after  discoverture  by  a  mere  naked  ratifi- 
cation by  her,  or  by  a  simple  acknowledg- 
ment of  her  signature.  NeiMtt  y.  Turner, 
165  P.  S.  429;  affirming  s.  o.  7  Kulp  41. 

172.  A  judgment  entered  upon  the  judg- 
ment note  given  by  a  married  woman  for 
a  debt  due  by  her  husband  will  be  stricken 
off ;  to  establish  a  ratification  of  such  a 
note  after  the  death  of  her  husband,  the 
promise  must  be  clear  and  distinct  and 
the  recovery  must  be  on  the  new  promise. 
Epplemxm  v.  Bott,  7  York  186. 
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(9)   Suits  by  married  women. 

173.  The  eanung  capacity  of  a  hus- 
band is  not  the  property  of  the  wife, 
and  she  cannot  maintain  during  his  life 
an  action  for  its  impairment  by  the  deed 
or  neglect  of  another;  where  a  man  of 
known  habits  of  intemperance  has  been 
furnished  with  liquor,  and  while  under 
the  influence  thereof  committed  a  crime 
for  which  he  was  sentenced  to  prison; 
it  was  Jield,  in  an  action  under  the  act 
of  8  May  1854,  sec.  3  (Brightly's  Pur- 
don  1232),  that  the  wife  could  not  re- 
cover from  the  liquor  seller  damages 
based  on  the  loss  to  her  through  her 
husband's  inability  to  work  for  his  fam- 
ily  during  his  imprisonment.  Bradford 
T.  Boley,  167  P.  S.  606;  s.  c.  36  W.  N.  C. 
238. 

174.  In  trespass  by  a  wife  against  a 
constable  and  attaching  creditor  who 
have  sold  property  under  an  execution, 
which  the  wife  claims  to  be  hers,  she 
is  required  to  establish  that  she  paid 
for  the  property  out  of  her  separate 
estate.  Bollinger  v.  ChUagher,  144  P.  S. 
205. 

175.  Where  the  father  of  a  minor 
brought  suit  against  a  clergyman,  under 
the  act  14  Febuary  1729,  1  Sm.  180, 
for  marrying  his  child  without  the  con- 
sent of  its  parents,  and  the  mother 
brought  a  similar  suit  and  recovered 
a  judgment;  it  was  hdd,  that  such 
judgment  was  a  bar  to  the  recovery  of 
the  penalty  by  the  father ;  there  can  be 
but  one  recovert  of  such  a  penalty. 
Boner  v.  Miller,  2  York  176. 

176.  In  a  suit  by  a  wife  for  personal 
injuries,  a  release  of  damages  by  the 
husband,  under  the  act  11  June  1879 
(Brightly's  Purdon  1302),  is  sufficient  to 
enable  her  to  recover  for  loss  of  earning 
capacity,  and  this,  without  any  formal 
transfer  to  her  of  the  husband's  rights. 
Baker  v.  Northeast  Borough,  161  P.  S. 
234. 

177.  In  an  action  of  trespass  for  as- 
sault and  battery  upon  a  wife,  the  mar- 
ried   persons'  property  act  of    3   June 
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1887  does  not  enable  a  wife  to  recover 
the  loss  of  ability  to  do  household  work. 
WaUer  v.  Kenainger,  13  C.  C.  222. 
See  Husband  and  Wife,  IV.  (a). 

(**)   Suits  against  married  women. 

17a  Since  the  passage  of  the  act  3  June 
1887  (P.  L.  332),  the  husband  of  a  married 
woman  need  not  be  made  a  party  de- 
fendant in  an  action  against  the  wife; 
and  this,  although  the  plaintiff's  claim 
may  have  originated  before  the  passage 
of  the  act  Littster  v.  Litttter,  161  P.  S. 
474. 

179.  A  wife  of  the  defendant  who  is 
in  actual  possession  of  the  goods  should 
be  named  as  co-defendant,  in  replevin, 
and,  if  this  has  not  been  done,  she  will 
be  allowed  to  intervene  and  defend,  and 
where  the  replevin  is  for  household 
goods,  and  the  plaintiff  claims  under 
a  bill  of  sale  from  the  husband,  the 
wife  may  show  that  the  sale  was  made 
to  the  plaintiff  with  the  intention  of 
defrauding  her  of  her  support.  Lawall 
V.  Lawall,  160  P.  S.  626. 

180.  In  partition  proceedings  of  real 
estate  in  which  a  wife  has  an  interest, 
the  husband  must  be  made  a  party ;  and 
this,  even  since  the  act  3  June  1887 
(P.  L.  332).  McCoy's  Estate,  11  C.  C.  9; 
s.  c.  29  W.  N.  C.  412. 

181.  Where  taxes  are  lawfully  assessed 
upon  the  separate  real  estate  of  a  married 
woman,  she  is  personally  liable  therefor 
and  may  be  lawfully  sued  for  the  same 
without  a  joinder  of  her  husband.  Hunt 
v.  Bennett,  10  C.  C.  427. 

182.  In  an  action  against  a  married 
woman,  a  statement  is  sufficient  if  it 
meets  the  requirements  of  a  statement 
in  an  action  where  coverture  is  not  an 
element ;  the  plaintiff  is  not  required  to 
allege  or  prove,  as  a  part  of  his  case, 
that  the  debt  was  contracted  for  neces- 
saries. Harrar  v.  Croney,  13  C.  C.  193; 
s.  0.  32  W.  N.  C.  90. 

183.  It  is  a  sufficient  statement  to 
charge  the  separate  estate  of  a  married 
woman  that  plaintiff  at  her  special  in- 
stance and  request  performed  labor  and 
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furnished  materials  as  dressmaker  for  the 
said  defendant,  and  that  said  labor  and 
materials  were  furnished  on  the  credit  of 
her  separate  estate,  and  were  necessary. 
Crwjoe  V.  Lippincott,  38  P.  L.  J.  433. 

184.  Where  there  is  neither  an  aver- 
ment or  proof  of  the  facts  necessary  to 
bring  a  married  woman  within  one  of  the 
exceptions,  she  cannot  be  held  liable  on 
her  contract,  and  she  is  not  estopped  from 
raising  the  question  on  a  rule  for  a  new 
trial  by  the  fact  that  she  did  not  request 
the  court  to  charge  that,  under  the  plead- 
ings and  evidence,  she  was  not  liable. 
In  such  a  case,  however,  the  plaintiff, 
after  verdict,  may  enter  a  nolle  pros,  as  to 
her,  and  enter  judgment  against  the  hus- 
band. Turner  v.  Laubagh,  6  Kulp  368 ; 
8.  0.  6  Del.  67. 

185.  Where  a  judgment  has  been  re- 
covered against  a  married  woman  in  an- 
other state  for  a  cause  of  action  in  which, 
in  such  other  state,  coverture  would  have 
been  no  defence,  although  it  would  have 
been  a  good  defence  in  this  state,  such 
coverture  cannot  be  set  up  as  a  defence 
in  a  suit  upon  the  judgment  in  this  state. 
Thompson  v.  Owen,  8  Kulp  36. 

See  Husband  and  Wife,  IV.  (6). 

V.  Matters  arising  between  hus- 
band and  wife. 

(a)  Tenancy  by  entireties. 

186.  Where  land  is  conveyed  to  husband 
and  wife,  they  become  tenants  by  entire- 
ties ;  and  when,  on  a  sale  of  the  land  so  held, 
they  take  in  their  joint  names  a  mortgage 
for  the  purchase  money,  the  presumption 
is  that  they  intend  to  hold  the  mortgage  as 
they  did  the  land.  Tenancy  by  entireties 
is  not  abolished  by  the  act  31  March  1812 
(Brightly's  Purdon  1089),  abolishing  sur- 
vivorship in  joint  tenancy ;  nor  by  the 
married  persons'  property  act  3  June 
1887  (P.  L.  332).  Bramberry's  Estate, 
156  P.  S.  628. 

187.  Where  a  mortgage  is  assigned  to 
husband  and  wife  in  equal  moieties,  or 
half  parts,  as  tenants  in  common,  the 
husband  and  wife  hold  by  entireties ;  and 


upon  the  death  of  either,  the  snrriTOT 
takes  the  whole  by  right  of  survivorship. 
Young's  Estate,  166  P.  S.  645;  affirming 
s.  c.  15  C.  C.  296;  36  W.  N.  C.  164. 

18a  A  husband  and  wife  making  a 
deposit  in  their  joint  names  hold  by  en- 
tireties, and  the  survivor  takes  the  whole; 
and  this  though  the  husband  before  his 
death  gave  notice  of  his  intention  to 
withdraw.  DonneUy's  Estate,  7  C.  C.  196 ; 
s.  c.  46  L.  I.  230. 

See  Joint  Ownebs. 

(ft)  Title  as  between  husband  snd  wife. 

189.  After  a  wife  has  joined  her  hiu> 
band  in  an  assignment  of  real  estate  for 
the  benefit  of  creditors,  a  sale  by  the 
assignee,  and  a  distribution  to  creditors, 
she  is  estopped  from  asserting  a  resulting 
trust  in  herself.  Jennings  v.  Longdon,  11 
Atlan.  212.  See  Cryan  v.  Biddsperger,  7 
C.  C.  473. 

190.  It  is  presumed  that  a  policy  of 
life  insurance  taken  out  by  the  husband 
in  favor  of  his  wife  is  intended  as  a  pro- 
vision for  her  after  her  death,  and  not  as 
a  security  for  his  debt  to  her.  KanXt 
Estate,  133  P.  S.  84. 

191.  Money  deposited  in  the  name  of  a 
wife  is,  prima  facie,  her  money  and  when 
claimed  by  her  husband  on  her  decease, 
the  burden  is  on  him  to  prove  that  it  was 
his  property.  Qualters's  Estate,  147  P.  8. 
124. 

192.  The  possession  of  real  estate  by  a 
wife  while  living  with  her  husband  is,  in 
the  absence  of  a  recorded  title  in  her 
husband,  inconsistent  with  it,  sufficient 
notice  of  her  title  to  put  a  purchaser  on 
inquiry.     Broum  v.  Carey,  149  P.  S.  134. 

193.  Where  a  trustee  is  appointed  by 
the  orphans'  court  to  sell  land,  and  the 
trustee's  wife  has  an  interest  in  the  land, 
he  is  bound  to  pay  over  to  the  wife  her 
share  of  the  proceeds,  and  a  mere  delay 
by  the  wife  in  enforcing  her  legal  de- 
mand will  not  release  from  liability 
either  the  trustee  or  his  surety ;  in  such 
a  case,  his  promise  to  convey  to  his  wife 
some  of  his  own  real  estate  in  payment  of 
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her  legacy  will  not  discharge  his  sureties, 
if  the  promise  be  not  kept.  KitteVa 
Estate,  156  P.  S.  445. 

194.  Where  a  husband  and  wife  live 
together  upon  the  land,  the  presumption 
that  the  possession  is  that  of  the  husband 
may  be  rebutted  by  showing  that  the 
wife  acquired  the  right  of  possession  by 
purchase  from  her  father.  CoUins  v. 
Lynch,  157  P.  S.  246;  reversing  s.  o.  7 
Kulp  15. 

195.  Where  a  deposit  was  in  the  name 
of  a  wife ;  it  was  held,  that  a  testamentary 
paper  in  her  handwriting  to  the  effect 
that  the  deposit  really  belonged  to  her 
husband  was  competent  evidence  of  his 
ownership;  and  this,  although  when  the 
paper  was  found  the  signature  was  torn 
off;  and  where  it  further  appeared  that 
the  wife  had  declared  that  the  money  be- 
longed to  her  husband  and  that  she  had 
taken  charge  of  it  because  he  was  not 
much  of  a  business  man ;  it  was  h^d,  that 
such  evidence  was  sufficient  to  rebut  any 
presumption  of  a  gift.  Oraci^s  Estate, 
158  P.  S.  621 ;  affirming  s.  c.  41  P.  L.  J.  9. 

196.  Upon  a  bill  for  an  account,  the 
plaintiffs  ownership  of  certain  money 
given  by  his  wife  to  the  defendant  is  not 
sufficiently  established  by  proof  that  his 
wife  had  no  property  at  the  time  of  her 
marriage  and  had  inherited  none  since; 
she  might  have  acquired  money  in  some 
other  way.  Saake  v.  Domer,  167  P.  S. 
301;  36  W.  N.  C.  204;  affirming  s.  c.  3 
Dist.  Eep.  170. 

197.  Where  the  defendant  while  sick 
had  money  in  hand  and  deposited  it  in 
his  wife's  name  for  safety  and  demanded 
a  check  from  her,  so  that  in  case  of  her 
death  he  would  have  no  trouble  to  get  it ; 
it  was  hdd,  on  a  distribution  of  his  estate, 
that  the  widow  as  executrix  would  be  sur- 
charged with  the  amount  so  deposited. 
Young's  Estate,  10  Montg.  93. 

19a  ^Yhere  a  testator  in  his  lifetime 
had  procured  one  of  his  debtors  to  make 
notes  under  seal  in  favor  of  his,  the  de- 
cedent's, wife,  and  such  notes  were  found 
among  his  papers  after  his  death ;  it  was 
held,  that  the  gift  to  the  wife  was  per- 
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fected,  and  it  was  further  AeJd,  that  the 
maker  of  the  notes  having  no  interest  in 
the  question  whether  the  notes  were  the 
property  of  the  decedent  or  his  wife,  was 
a  competent  witness.  Emig'a  Estate,  3 
York  111. 

199.  Where  the  decedent  died  two 
years  after  the  death  of  his  wife,  and  dur- 
ing his  lifetime  he  had  endorsed  certain 
obligations  due  him  over  to  her,  and  they 
were  found  after  his  death  among  his 
writings ;  it  was  held,  that  in  the  absence 
of  any  evidence  showing  a  delivery  they 
remained  his  property  and  were  part  of 
his  estate.    Emig'a  Estate,  3  York  111. 

See  Gift. 


(e)  Taking  title  to  wife's  property  in 
husband's  name. 

200.  That  a  husband  bought  land  partly 
with  his  wife's  money,  sold  the  land  and 
bought  other  land  with  the  purchase 
money,  raises  no  resulting  trust  in  the 
wife  for  the  land  purchased.  Jennings  v. 
Longdon,  11  Atlan.  212. 

201.  Where  a  husband  invests  his  wife's 
money  in  real  estate  and  takes  the  title 
in  himself  without  her  consent,  she  has  a 
resulting  trust  in  the  land,  which  she  can 
assert  at  any  time  she  sees  proper  to  en- 
force it.  Light  v.  Zeller,  144  P.  S.  670; 
Light  V.  ZeUer,  144  P.  S.  682. 

202.  Where  land  is  bought  with  the 
wife's  money  but  the  deed  is  taken  with- 
out her  knowledge  in  her  husband's  name, 
and  upon  her  discovery  of  the  mistake 
she  promptly  insists  upon  a  conveyance 
to  herself,  the  property  cannot  be  sold  for 
a  debt  of  the  husband,  contracted  during 
the  time  which  the  property  stood  in  his 
name ;  but  it  seems  that  if  she  allows  the 
title  to  remain  in  her  husband  until  he 
contracts  a  debt,  she  will  be  estopped  as 
against  that  creditor  from  denying  her 
husband's  title.  Young  v.  Senft,  163  P.  S. 
352. 

203.  Where    land  is  purchased  by  a 
wife  and  it  is  paid  for  with  her  money, 
but  the  deed  is  made  by  mistake  to  her 
husband,  who  recognizes  her  title,  no  ra- 
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suiting  trust  arises  which  must  be  en- 
forced within  five  years  under  the  act  22 
April  1856  (Brightly's  Purdon  1212)  ;  in 
such  a  case  as  between  them,  the  mere 
continuance  of  occupancy  by  the  husband 
for  any  space  of  time,  will  not  operate  in 
equity,  or  by  force  of  any  statute,  as  an 
extinguishment  or  bar  to  the  assertion  of 
her  title.     3mer  v.  Baker,  160  P.  S.  172. 

204.  Where  the  title  to  land  is  taken 
in  the  name  of  a  husband  and  the  wife 
has  contributed  a  portion  of  the  purchase 
money,  it  is  not  necessary  to  sustain  a 
resulting  trust  that  the  wife's  money 
should  have  gone  into  the  land  at  the 
inception  of  the  husband's  title;  it  is 
enough  if  it  be  paid  in  instalments  as 
encumbrances  fall  due,  provided  such 
payments  be  made  in  pursuance  of  the 
contract  under  which  the  title  was  ac- 
quired and  upon  the  agreement  that  she 
was  to  have  title  to  so  much  as  she  paid 
for  in  exchange  for  her  money.  GUchriat 
V.  Broum,  165  P.  S.  276. 

205.  Where  a  husband  upon  purchasing 
real  estate  took  title  in  his  wife's  name, 
and  the  latter  contributed  a  small  amoimt 
of  the  purchase  money  and  made  a  will 
devising  the  land  to  her  husband,  and  sub- 
sequently the  property  was  sold  and  with 
the  proceeds  the  husband  bought  other 
real  estate  in  his  own  name  and  dealt 
with  it  as  his  own  for  several  years,  until 
there  was  a  separation  between  himself 
and  his  wife ;  it  was  hdd,  upon  a  bill  for 
an  account  brought  by  the  wife,  that  the 
evidence  was  sufficient  to  rebut  the  pre- 
sumption of  a  gift,  but  that  the  wife  was 
entitled  to  a  portion  of  the  purchase 
money  contributed  by  her  with  interest 
from  the  time  the  husband  sold  the  prop- 
erty and  began  to  treat  the  proceeds  as 
his  own.     Moore  v.  Moore,  166  P.  S.  464. 

See  Uses  and  Trusts. 

(<I)  Use  of  wife's  property  by  husband. 

206.  From  the  mere  fact  of  a  husband's 
reception  of  his  wife's  money  the  law 
raises  a  presumption  that  he  received  it 
for  her  use,  and  the  burden  is  on  him  or 
his  heirs  to  prove  a  gift.     Such  a  gift 


cannot  be  established  by  his  declarations 
not  made  in  the  presence  of  his  wife. 
TTormtey's  Estate,  137  P.  S.  101 ;  s.  c.  27 
W.  N.  C.  13. 

207.  A  wife  who  permits  her  husband 
to  use  her  rents  as  his  own,  cannot  recover 
them  from  his  estate  without  proof  of  an 
understanding  that  he  was  to  account  for 
them ;  there  is  a  plain  distinction  in  this 
respect  between  his  receipt  of  the  princi- 
pal and  his  receipt  of  income ;  so,  proof  of 
acquiescence  may  be  implied  from  circum- 
stances.   Hauer'a  Estate,  140  P.  S.  420. 

20a  Where  a  husband  deals  in  the 
estate  of  his  wife,  the  law  will,  upon  very 
slight  evidence,  cast  upon  him  the  bu> 
den  of  showing  that  he  has  derived  no 
advantage  therefrom.  Nichols  v.  NichoU, 
149  P.  S.  172. 

209.  Equity  will  not  charge  a  husband 
as  a  debtor  for  arrears  of  income  of  his 
wife's  separate  estate  in  the  absence  of 
an  agreement,  express  or  implied,  on  his 
part,  to  pay  interest  KUteTs  Estate,  156 
P.  S.  446. 

210.  The  occupation  of  the  wife's  prem- 
ises by  the  husband  for  the  purposes  of 
his  business  raises  a  presvunption  that  he 
occupied  them  with  her  assent  and  no 
rent  was  to  be  paid  therefor.  OUnuaCs 
Estate,  9  C.  C.  111. 

211.  Where  a  wife  endorsed  over  to 
her  husband  checks  representing  her 
separate  estate,  and  he  received  the 
money;  it  was  held,  that  the  legal  pre- 
sumption was  that  he  received  it  for  her, 
and  that  she  could  recover  it  against  his 
estate  in  the  absence  of  evidence  that  it 
was  repaid  to  her  or  expended  by  him 
for  her  use,  or  that  it  was  given  to  him 
by  her.     LeonanPs  Estate,  9  C.  C.  410. 

212.  Where  a  husband  receives  and 
uses  his  wife's  money  she  can  recover 
the  amount  from  his  estate.  Travis's 
Estate,  7  Lane.  129. 

213.  Where  it  is  shown  that  a  deceased 
husband  received  and  appropriated  a  part 
of  the  principal  of  his  wife's  estate,  she 
is  entitled  to  recover  it  from  his  estate 
with  interest  from  the  date  of  his  death,  in 
the  absence  of  evidence  that  it  was  a  gift; 


3742 


Digitized  by 


Google 


7486 


HUSBAND  AND  WIFE,  V. 


7486 


this  rule,  however,  does  not  apply  to  a 
husband's  receipt  and  use  of  income  or 
interest  due  to  his  wife  without  objection 
from  her.    Brandea  Estate,  11  Lane.  321. 

214.  Where  a  husband  receives  his 
wife's  money  to  be  applied  at  her  request, 
in  the  purchase  of  a  home,  he  is  not  liable 
for  money  so  received  upon  a  suit  by  the 
wife  or  her  legal  representatives  to  re- 
claim the  same.  Heck^s  Estate,  11  Mont^. 
66. 

215.  A  wife  is  not  entitled  to  interest 
from  her  husband's  estate  on  money  of 
hers  used  by  him  In  his  lifetime,  except 
from  the  date  of  his  death.  WomUey's 
Estate,  27  W.  N.  C.  13. 

(e)  Title  u  between  wife  and  her  hus- 
band's creditors. 

216.  Money  or  property  donated  to  a 
wife  cannot  be  levied  on  for  her  husband's 
debts.  It  may  be  shown  by  a  subscrip- 
tion paper  that  property  levied  on  as  the 
husband's  was  bought  with  money  belong- 
ing to  the  wife.  McDevitt  v.  Vial,  11 
Atlan.  645. 

217.  If  husband  and  wife  are  living 
together,  the  presumption  is  that  the 
household  property  belongs  to  the  hus- 
band ;  the  burden  is  on  the  wife  to  show 
that  she  owned  it  before  marriage  or  ac- 
quired it  subsequently,  independent  of 
her  husband.  McDevitt  v.  Vial,  11  Atlan. 
645. 

21&  If  a  wife  place  her  property  in 
her  husband's  salesroom  and  mix  it  with 
his  wares,  it  may  be  treated  as  a  loan  or 
gift  and  is  liable  to  seizure  by  her  hus- 
band's creditors.  Bennethum  v.  Long,  13 
Atlan.  776. 

219.  Where  a  wife  purchased  a  farm 
in  her  own  name,  paid  half  the  considera- 
tion money  out  of  her  separate  estate  and 
gave  her  notes  for  the  balance,  which  were 
paid  partly  by  execution  against  a  portion 
of  the  land  and  partly  from  its  earnings, 
she  could  hold  as  against  the  creditors  of 
her  husband,  and  this,  though  he  lived 
with  his  wife  upon  the  farm  and  worked 
it  Tate  v.  Carney,  14  Atlan.  327;  s.  c. 
13  Cent.  97. 


220.  A  married  woman  may,  in  good 
faith,  lend  money  to  her  husband  for  the 
purchase  of  a  horse  to  be  used  in  her 
business;  a  seizure  of  the  horse  for  the 
husband's  debts  will  support  an  action  of 
trespass  against  the  constable.  Tibbins 
v.  Jones,  3  Cent.  542. 

221.  If  a  married  woman  purchase  per- 
sonal property  on  the  credit  of  her  per- 
sonal estate,  and  her  surety  become  such 
with  that  knowledge,  she  is  entitled  to 
hold  against  the  creditors  of  her  husband. 
Oregg  v.  George,  j5  Cent  464;  s.  c.  11 
East  380. 

222.  A  married  woman  having  a  sepa- 
rate estate,  purchasing  a  store  and  giving 
another  as  surety  on  her  note,  can  hold 
the  goods  against  her  husband's  creditors, 
it  appearing  that  the  surety  had  become 
such  with  knowledge  that  she  was  pos- 
sessed of  avaUable  means  to  meet  the 
note  when  due.    Ibid. 

223.  In  trespass  by  a  married  woman 
against  the  sheriff  for  selling  her  goods 
under  execution  against  her  husband,  the 
burden  is  upon  the  plaintiff  to  establish 
by  clear  and  satisfactory  evidence  that 
the  goods  had  been  bought  for  her  and 
paid  for  with  money  of  her  separate  es- 
tate.   Diehl  V.  Peterson,  127  P.  S.  66. 

224.  In  ejectment  against  husband  and 
wife  for  land  sold  as  the  property  of  the 
husband  at  sheriff's  sale  and  purchased 
by  the  plaintiff,  the  laboring  oar  is  on  her 
to  show  that  the  property  was  bought 
with  her  own  means.  Steckman  v.  Schell, 
130  P.  S.  1. 

225.  A  lot  purchased  by  a  wife  on  the 
credit  of  her  separate  estate  may  be  held 
by  her  ^[ainst  her  husband's  creditors ;  so 
if  a  house  be  built  on  the  lot  with  money 
raised  on  mortgage,  the  lot  having  ad- 
vanced in  value.  Perrine  v.  Dinan,  133 
P.  S.  544. 

226.  In  a  suit  against  a  sheriff  for 
selling  property  of  the  wife  under  ex- 
ecution against  her  husband,  she  may 
show  title  by  proving  that  the  goods 
were  purchased  with  the  proceeds  of 
the  sale  of  a  building  paid  for  by  her 
with  the  proceeds  of  a  stock  of  notions 
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bought  by  her  on  credit,  and  which 
building  she  had  moved  on  to  her  own 
lot.     Rogers  v.  McDoweU,  134  P.  S.  424. 

227.  Upon  the  trial  of  an  interpleader, 
where  it  appeared  that  the  household 
goods  had  been  in  the  possession  of  the 
claimant,  a  married  woman,  for  over  thirty 
years,  and  that  she  received  them  from 
her  first  husband,  it  was  held,  that  the 
fact  that  the  second  husband  replaced 
various  articles,  which  were  worn  out  by 
use,  did  not  change  the  wife's  title.  Nor- 
beck  V.  Davis,  157  P.  S.,399. 

22a  Where  a  wife  in  ejectment  claims 
title  to  real  estate  sold  under  execution 
as  the  property  of  her  husband,  if  there 
be  evidence  that  the  property  was  bought 
with  the  wife's  money,  the  case  should  be 
submitted  to  the  jury ;  and  this,  without 
regard  to  the  weight  of  the  testimony. 
In  such  a  case  evidence  of  the  husband's 
insolvency  was  held  to  be  irrelevant,  but 
it  was  proper  to  admit  evidence  of  the 
cost  of  the  building  upon  the  question 
as  to  whether  the  wife  furnished  all  the 
money.    Campe  v.  Home,  168  P.  S.  608. 

229.  Where  real  estate  is  bought  by  a 
wife,  but  paid  for  in  part  by  the  wife  and 
in  part  by  money  loaned  by  the  husband, 
and  business  is  carried  on  therein  in  the 
wife's  name,  the  husband's  creditors  are 
entitled,  out  of  the  proceeds  of  a  subse- 
quent sale  of  the  property,  only  to  the 
amount  of  the  purchase  money  con- 
tributed by  the  husband  with  interest 
thereon;  they  are  not  entitled  to  any 
portion  of  the  profits  realized  by  the 
wife's  venture.  Karatorp'a  Estate,  168 
P.  S.  30. 

230.  Though  a  husband  furnishes  his 
wife  the  money  to  assist  her  in  paying  for 
a  farm,  his  creditors  cannot  levy  on  the 
grain  in  the  ground  and  other  personal 
property  on  the  farm  belonging  to  the 
wife,  in  which  her  husband  never  had 
any  interest  Phillips  v.  Hall,  160  P.  S. 
60. 

231.  Where  two  horses  were  claimed 
by  a  wife  as  her  property,  and  she  brought 
suit  against  the  sheriff  for  selling  them 
as  the  property  of  her  husband;    it  was 


held,  that  the  case  was  for  the  jury,  where 
the  evidence  established  the  fact  that  the 
horses  were  purchased  by  her  husband  to 
supply  the  place  of  two  horses  owned  by 
her  in  her  own  right,  one  of  which  had 
died  and  the  other  she  had  sold,  and  that 
the  notes  given  by  her  husband  for  the 
price  of  the  horses  were  subsequently 
paid  by  her  with  money  of  her  separate 
estate.     Oockley  v.  MiUer,  162  P.  S.  271. 

232.  In  an  action  by  a  wife  for  the 
levy  and  sale  of  her  property  on  an  ex- 
ecution against  her  husband,  she  must 
show  that  the  property  was  hers,  that  it 
was  paid  for  by  her  and  was  the  produce 
of  the  earnings  of  her  individual  busi- 
ness; in  such  an  action  the  books,  busi- 
ness sign  and  government  returns  are 
evidence  to  be  considered  upon  the  ques- 
tion of  ownership.  Smith  v.  Axe,  14 
C.  C.  632. 

233.  Even  before  the  act  3  June  1887 
(P.  L.  332),  a  married  woman  who  had 
complied  with  the  reqiiirements  of  the 
act  3  April  1872  (Brightly's  Purdon  1301) 
might  borrow  money  on  her  own  credit 
though  possessed  of  no  separate  estate, 
and  goods  purchased  with  such  borrowed 
money  were  not  liable  for  her  husband's 
debts ;  that  she  may  do  so  since  the  pas- 
sage of  the  act  of  1887  cannot  be  doubted. 
Wiuser  v.  Hance,  7  Kulp  366 ;  citing  Orr 
V.  Bomstein,  124  P.  S.  311. 

234.  In  an  action  against  a  sheriff  for 
illegally  selling  a  wife's  goods  as  the  prop- 
erty of  her  husband;  it  was  held,  that 
where  a  married  woman  owns  articles  of 
personal  property  and  sells  them  and  with 
the  money  received  buys  other  articles, 
the  latter  are  as  much  a  part  of  her  sepa- 
rate estate  as  were  the  original  articles. 
Farry  v.  WUei/,  1  York  174 

235.  A  sale  to  a  married  woman  either 
for  cash  or  otherwise  is  no  evidence  of 
her  ownership;  the  property  is  presumably 
her  husband's,  unless  she  shows  that  she 
had  a  separate  estate  and  that  such  sep- 
arate estate  was  the  means,  with  which 
she  purchased  the  property.  Farquhar  v. 
Stu^,  5  York  63. 

236.  Where  a  woman  is  living  with  her 
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husband,  her  mere  possession  of  property 
or  money  is  no  evidence  of  ownership  by 
her ;  in  every  contest  with  her  husband's 
creditors  she  must  show  by  clear  and 
satisfactory  proof,  her  ownership,  and 
that  she  acquired  the  property  in  some 
manner  authorized  by  law,  and  that  her 
husband's  credit  and  her  husband's  money 
did  not  go  into  it.  Quickd  v.  Finley,  7 
York  169. 

237.  Equity  will  enjoin  a  creditor,  in  a 
clear  case,  from  selling  real  estate  stand- 
ing in  the  name  of  a  married  woman, 
upon  an  execution  against  her  husband. 
Perry  v.  Lee,  6  Kulp  316. 

See  Fraudulent  Convetances. 

(.0)  Conreyiuices  from  hnsband  to  wife. 

23a  The  voluntary  conveyance  to  a 
wife  by  an  insolvent  husband  engaged  in 
a  hazardous  business,  made  with  intent  to 
place  the  property  beyond  the  reach  of 
his  creditors,  is  fraudulent  and  void  as  to 
a  subsequent  creditor,  who  became  such 
without  notice  of  the  conveyance.  Mar- 
thaa  v.  BoU,  139  P.  S.  399. 

239.  Where  a  husband  makes  a  deed  to 
his  wife  as  a  gift,  of  a  not  undue  portion 
of  his  estate,  and  such  deed  is  drawn  by 
counsel  and  executed  openly  in  the  pres- 
ence of  one  of  his  children  and  acknowl- 
edged before  a  notary  who  had  known 
the  grantor  for  many  years,  without 
coercion,  collusion  or  fraud,  such  deed 
cannot  be  overcome  on  the  ground  of 
mental  incapacity,  in  the  absence  of  clear 
and  unquestionable  evidence.  Elcestor  v. 
Ekessor,  146  P.  S.  369. 

240.  Where,  upon  the  trial  of  a  sheriff's 
interpleader,  the  goods  were  claimed  by 
the  wife  of  the  execution  defendant,  un- 
der a  trust  deed  from  the  purchasers  at  a 
sheriffs  sale  under  judgments  against  the 
husband,  one  of  which  was  in  favor  of  the 
wife ;  it  was  Jield,  that  the  trust  being  to 
pay  the  grantors'  claims  and  apply  the 
balance  in  support  of  her  family,  it  was 
necessary  to  show,  in  order  to  defeat  the 
claimant,  either  that  the  grantors  did  not 
acquire  a  good  title  under  the  sale,  or  that 
the  assignment  to  the  claimant  was  fraud- 


ulent and  intended  by  the  grantors  to 
hinder  and  delay  the  then  existing  cred- 
itors of  the  claimant's  husband.  Evans 
V.  mig(yre,  147  P.  S.  19. 

241.  The  transfer  of  a  judgment  by  a 
husband  to  a  wife  at  a  time  when  the 
husband  is  out  of  debt  is  a  valid  gift; 
the  consideration  of  natural  love  and  af- 
fection will  sustain  it.  Reese  v.  Reese, 
157  P.  S.  200. 

242.  If  a  husband  be  not  indebted  at 
the  time,  whether  a  conveyance  to  his 
wife  was  in  fraud  of  future  creditors,  is 
for  the  jury.     Garis  v.  Fish,  7  Lane.  6. 

243.  Where  property  was  assigned  by 
a  husband  to  his  wife  whilst  the  hus- 
band was  indebted,  and  it  was  sold  under 
execution  against  the  husband;  it  was 
held,  in  an  action  of  ejectment  by  the 
wife  against  the  sheriff's  vendee,  that  as 
the  referee  had  found  that  the  wife's 
money  was  not  used  in  the  purchase  of 
the  property,  she  waa  not  entitled  to  re- 
cover on  the  ground  of  a  resvilting  trust. 
Flynn  v.  Metzgar,  2  York  141. 

See  Fraudulent  Convetanobs. 

(h)  Judgment  from  husband  to  wife. 

244.  A  judgment  confessed  by  a  hus- 
band to  a  wife  will  not  be  set  aside  where 
the  evidence  is  clear  that  she  had  a  separate 
estate  and  loaned  him  the  money.  Buser 
V.  Btiser,  6  Lane.  290;  s.  c.  2  York  97. 

245.  Where  a  wife  holds  a  judgment 
against  her  husband,  her  assignment  to 
her  husband's  creditor  as  collateral  for 
his  debt  is  valid,  upon  proof  of  her  hus- 
band's oral  assent  thereto.  Jones  v.  Jones, 
2  Northam.  341 ;  s.  c.  4  Del.  396. 

246.  A  confession  of  judgment  by  a 
husband  to  his  wife  was  held  to  be  \m- 
conditional,  and  authorized  the  entry  of 
judgment  by  the  prothonotary.  Richards 
V.  Richards,  26  W.  N.  C.  339. 

247.  Where  a  judgment  note  was  given 
by  a  husband  to  a  trustee  for  his  wife  for 
borrowed  money,  and  was  payable  one 
day  after  date  and  the  wife  lived  with 
her  husband  seventeen  years  after  the 
date  of  the  note,  and  the  wife's  declara- 
tions were  proven  that  she  did  not  claim 
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interest,  the  supreme  court  refused  to 
reverse  a  decree  of  the  court  opening  the 
judgment  entered  after  the  wife's  death 
with  interest,  and  directing  an  issue  to 
try  how  much  was  due  on  the  note. 
Beaver  v.  Slear,  168  P.  S.  466. 
See  Fraudulent  Judgments. 

(i)  Claims  by  wife  against  hasband. 

248.  Upon  the  distribution  of  an  as- 
signed estate  a  judgment  confessed  by 
the  assignor  to  his  wife  for  a  debt  due  to 
the  wife  and  also  for  debts  of  the  husband 
assumed  by  her  may  be  allowed.  Brene- 
man's  Estate,  160  P.  S.  494;  aflBrming 
8.  0.  9  Lane.  129. 

249.  A  bond  given  by  a  husband  to  his 
wife,  conditioned  that  he  shall  be  kind 
and  faithful,  is  not  void ;  upon  maltreat- 
ment, payment  may  be  enforced.  Reamey 
V.  Bayley,  11  Atlan.  438. 

250.  Where  a  husband  gave  to  the 
plaintiff,  trustees  for  his  wife  and  her 
children,  a  bond,  conditioned  to  pay  the 
interest  to  his  wife,  or  to  the  plaintiffs  in 
trust  for  her,  annually  during  her  life 
and  on  her  death  to  pay  the  principal  to 
her  children ;  it  was  held,  in  an  action  by 
the  trustees  on  the  bond,  that  the  wife 
was  the  sole  owner  of  the  interest  on  the 
fund  and  her  positive  and  definite  declar 
ration  ante  motam  litem  were  admissible 
and  sufficient  to  show  in  defence  of  the 
action  that  she  had  made  a  gift  of  the  in- 
terest to  defendant.  OcUt  v.  Smith,  146 
P.  S.  167. 

251.  A  wife  who  claims  that  she  loaned 
money  to  her  deceased  husband  has  the 
burden  upon  her  to  establish  the  fact 
fully  and  clearly.  Brunner's  Estate,  6 
Montg.  115. 

252.  Where  a  married  woman  had  a 
separate  bank  account  and  drew  money 
at  various  times  from  her  account  and 
deposited  it  to  the  credit  of  herself  and 
her  husband,  "  either  to  draw,"  and  after 
the  first  advance  her  husband  by  a  codi- 
cil to  his  will  acknowledged  that  the  trans- 
action was  a  loan ;  it  was  held,  that  a 
presumption  arose  that  the  subsequent 
advances  made  after  the  date  of  the  codi- 
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cil  were  also  loans  and  not  gifts,  and  that 
the  burden  waa  on  the  husband's  heirs 
to  prove  that  they  were  gifts.  MeGar- 
vey's  Estate,  5  Del.  440. 

253.  Where  a  promissory  note  is  given 
by  a  husband  to  his  wife  and  is  payable 
on  demand  "  with  interest  from  this  date 
until  paid,"  the  wife  may  recover  from 
his  estate  interest  from  the  date  of  the 
note ;  in  such  a  case,  the  presumption  that 
the  interest  waa  applied  from  year  to  year 
to  the  family  expenses  is  inapplicable. 
Beber's  Estate,  143  P.  S.  308. 

254.  Where  a  widow  made  a  claim 
against  her  deceased  husband's  estate  of 
money  due  her  before  marriage,  and  it  was 
shown  that  the  day  before  their  marriage 
she  burned  the  note  and  said  she  had 
given  him  the  amount,  but  it  was  further 
shown  by  the  declarations  of  the  husband 
made  just  before  his  death,  that  he  still 
owed  her  the  money ;  it  was  held,  that  an 
auditor's  finding  in  favor  of  the  claimant 
would  be  sustained.  Young's  Estate,  10 
Montg.  93. 

255.  To  a  note  held  by  a  wife  agunst 
her  husband  other  creditors  cannot  set  off 
advances  made  by  him  for  the  improve- 
ment of  her  separate  estate,  unless  the 
evidence  shows  intentional  fraud.  Neu- 
eWs  Estate,  37  P.  L.  J.  432. 

256.  For  a  brief  of  authorities  on  the 
validity  of  a  note  given  by  a  husband  to 
his  wife  and  the  sufficiency  of  considera- 
tion, see  note  to  Fuller  v.  Lumbert,  5 
Atlan.  185. 

(Jc)  Salts  between  hasband  and  wife. 

257.  A  married  woman  joined  with  her 
husband  may  maintain  an  action  against 
a  firm  of  which  he  is  a  member,  for  a 
breach  of  covenant  in  a  lease  of  her  real 
estate.  Freiler  v.  Kear,  126  P.  S.  170. 
See  s.  c.  133  P.  S.  40. 

25a  Ejectment  lies  by  a  wife  against 
her  husband  living  separate  from  her, 
who  against  her  will  has  taken  and 
retained  possession  of  her  real  estate. 
McKendry  v.  McKendry,  131  P.  S.  24. 

259.  The  acts  11  April  1866,  sec  3 
(P.  L.  316),  and  11  June  1889,  sec  2 
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(Brightly's  Pardon  1303),  giving  a  wife 
the  right  to  sue  her  husband  for  slander, 
are  repealed  by  the  act  8  June  1893,  sec. 
3  (Brightly's  Purdon  1303).  Mink  v. 
Mink,  16  C.  C.  189. 

260.  An  action  on  a  contract  to  pay  a 
fixed  siun  monthly  for  the  support  and 
maintenance  of  their  children  cannot  be 
sustained  by  a  married  woman  against 
her  husband  who  has  deserted  her.  Hous- 
ton V.  Horuton,  4  Bist.  Bep.  248. 

261.  A  wife  who  has  been  deserted  by 
her  husband  may  sue  him  for  her  support 
during  the  time  he  has  neglected  to  sup- 
port her;  such  a  proceeding  is  not  re- 
pealed by  the  act  8  June  1893  (Brightly's 
Purdon  1229).  MiMer  v.  MiUer,  4  Dist. 
Bep.  309. 

262.  The  court  refused  to  enjoin  a  wife 
from  proceedings  against  the  land  of  her 
husband  in  the  hands  of  his  vendee,  by 
venditioni  exponas,  though  she  had  joined 
with  her  husband  in  the  deed  for  the 
premises.  T^rvMnger  v.  Charles,  129  P.  S. 
289. 


({}   Liability   of  wife  for  her  husband's 
debts. 

263.  The  contract  of  a  married  woman 
to  pay  a  valid  debt  of  her  husband  out  of 
her  separate  estate  creates  a  moral  obli- 
gation, which  is  a  sufficient  consideration 
to  support  a  bond  and  mortgage  for  the 
same  debt  executed  after  her  husband's 
death.    Hciden  v.  Banes,  140  P.  S.  63. 

264.  Where  goods  were  furnished  to  a 
hotel  and  were  charged  not  to  the  wife 
but  to  her  husband,  and  they  were  not  fur- 
nished upon  her  credit,  and  she  denied 
that  she  had  any  interest  in  the  business ; 
it  was  held,  in  an  action  against  her  for 
their  price,  that  a  non-suit  was  properly 
entered.     GaUagher  v.  Swan,  155  P.  S.  15. 

265.  A  married  woman  may  assign  her 
personal  property  as  security  for  her 
husband's  debts,  and  such  an  assignment 
will  be  held  good  although  the  husband 
made  false  representations  to  his  wife  to 
secure  the  assignment,  if  the  creditor  had 
no  knowledge  of  the  fraud.      KiUp  v. 


Brant,  162  P.  S.  222;  affirming  s.  o.  9 
Montg.  161. 

266.  Where  a  married  woman  charges 
herself  with  money  loaned  to  her  hus- 
band to  go  into  business,  she  will  be  held 
to  have  signed  the  paper  as  guarantor  or 
surety  for  her  husband,  and  this  is  for- 
bidden by  the  act  8  June  1893  (Bright- 
ly's Purdon  1299).  BoUon's  Estate,  14 
C.  C.  676. 

267.  A  married  woman  may  pay  her 
husband's  debt  with  her  own  promissory 
note.  Harrar  v.  Oroney,  13  C.  C.  193; 
s.  c.  32  W.  N.  C.  90. 

26a  A  married  woman  cannot  repudi- 
ate a  gift  or  a  contract  fairly  made  under 
which  she  has  delivered  the  possession 
of  her  property ;  she  may  use  her  money 
in  the  payment  of  her  husband's  debts. 
McChiire  v.  Fitzpatrick,  8  Montg.  79. 

269.  The  separate  estate  of  a  married 
woman  is  not  liable  for  a  debt  contracted 
by  her  husband  on  his  own  credit;  and 
this,  although  the  materials  purchased 
were  used  on  the  wife's  property  with 
her  knowledge.  Healy  v.  Lord,  10  Montg. 
91. 

(m)  Her  liability  for  her  husband's  acts. 

270.  Where  a  husband  with  his  wife's 
consent  institutes  partition  proceedings  on 
behalf  of  his  wife  but  in  his  own  name, 
and  a  purpart  is  awarded  to  him  instead 
of  to  her,  the  wife  is  bound  by  a  sheriff's 
sale  of  such  purpart  imder  the  recogni- 
zance entered  by  the  husband  for  owelty. 
BarMey  v.  Adams,  168  P.  S.  396. 

271.  Where  the  plaintiff  sued  a  mar- 
ried woman  for  the  cost  of  paving  a  foot- 
way and  averred  that  the  defendant  had 
authorized  her  husband  to  make  the  con- 
tract ;  it  was  heM,  that  an  affidavit  of  de- 
fence was  insufficient  which  averred  that 
she  had  never  employed  or  authorized 
any  person  to  employ  the  plaintiff,  that 
the  work  was  not  done  in  a  proper  way 
nor  in  accordance  with  her  directions, 
that  plaintiffs  did  more  than  twenty  per 
cent  more  work  than  they  were  employed 
to  do,  and  that  part  of  the  work  was  not 
in  accordance  with  the  proper  grade  and 
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would  hare  to  be  taken  up,  and  defend- 
ant was  entitled  to  set  off  the  cost  of  re- 
laying the  pavement,  but  she  did  not  give 
any  figures  to  fix  the  amount  claimed. 
^fack  Paving  Co.  v.  Young,  166  P.  S.  267. 

272.  A  dwelling-house  being  erected  on 
a  wife's  land  by  the  direction  of  her  hus- 
band and  with  her  knowledge  and  concur- 
rence, his  agency  and  her  promise  to  pay 
will  be  implied.  Muckd'a  Estate,  8  Lane. 
89;  s.  c.  4  Del.  386. 

See  Agency  : 

Mechanics'  Libks. 

YI.  Separate  maintenance. 

273.  Upon  a  bill  to  set  aside  articles 
of  separation  on  the  ground  of  fraud,  the 
court  may,  upon  an  answer  denying  the 
allegation  of  the  bill,  dismiss  the  same ; 
but  in  the  absence  of  a  cross-bill  it  is 
error  to  farther  decree  that  the  articles 
be  given  full  force  and  effect.  Brock- 
man's  Appeal,  3  Cent.  546. 

274.  A  wife  cannot,  by  an  agreement 
of  separation,  be  enabled  to  bind  herself 
as  a  feme  sole.  Brooks's  Estate,  140  P.  S. 
84;  affirming  s.  c.  8  C.  C.  514;  47  L.  I. 
298. 

275.  Where  a  husband  in  pursuance  of 
articles  of  separation  agreed  to  pay  fifty 
dollars  a  month  to  his  wife's  brother  for 
the  care  and  support  of  his  wife  during 
her  natural  life,  and  the  defendant  guar- 
anteed the  payment  "  of  the  said  several 
instalments  at  the  time  and  times  when 
the  same  becomes  due  ";  it  was  heUi,  that 
it  was  no  defence  on  the  part  of  the 
guarantor  in  a  suit  brought  after  the 
death  of  the  husband,  that  the  latter's 
duty  to  support  terminated  on  his  death. 
Elmendorf-v.  WhUney,  163  P.  S.  460. 

276.  Where  articles  of  separation  were 
accompanied  by  a  bond  for  the  wife's 
support  which  was  signed  by  the  obligor's 
mother ;  it  was  held,  that  an  affidavit  of 
defence  to  the  bond,  that  the  defendants 
were  induced  to  sign  it  by  the  threat  of 
the  arrest  of  the  husband  for  adultery, 
was  insufficient  to  prevent  judgment, 
where  there  was  no  averment  that  there 


was  an  agreement  not  to  prosecute,  and 
that  the  obligors  would  not  have  signed 
without  such  an  i^reement  Hamilton  t. 
Lockhart,  168  P.  S.  462. 

Vn.  Separate  estates  of  married 
women. 

277.  Where  a  wife  owns  real  estate, 
she  is  entitled  to  the  profits  of  it;  and 
this,  although  her  husband  expends  in 
labor  for  its  cultivation.  Forry  v.  Wiley, 
1  York  174. 

27a  Where  real  estate  was  conveyed 
to  a  wife  by  a  stranger  and  this  convey- 
ance to  her  was  recited  in  the  deed  from 
her  and  her  husband ;  it  was  held,  that  a 
purchaser  at  sheriff's  sale  under  a  judg- 
ment and  execution  against  the  husband 
after  the  conveyance  to  the  wife,  was  not 
entitled  to  recover  in  ejectment  on  simply 
showing  his  title.  Kinyon  v.  Leonard, 
149  P.  S.  318. 

279.  A  separate  use  estate  may  still  be 
created  in  a  married  woman  since  the  act 
of  3  June  1887  (P.  L.  332) ;  that  act  has 
no  effect  upon  the  construction  of  an  in- 
strument creating  such  an  estate.  3£ac- 
ConneU  v.  Lindsay,  131  P.  S.  476. 

280.  A  trust  for  the  separate  use  of  a 
daughter,  immarried  and  not  in  contem- 
plation of  marriage,  is  void  though  active 
duties  be  imposed  on  the  trustee.  But, 
if  a  part  of  the  testator's  purpose  was  to 
protect  the  corpus  of  the  estate  for  the 
parties  in  remainder,  the  trust  will  be 
upheld  to  support  the  remainder.  Kuntiie- 
man's  Estate,  135  P.  S.  678;  s.  c.  136 
Ibid.  142 ;  26  W.  N.  C.  445. 

2ai.  A  devise  to  the  separate  use  of  a 
married  woman  to  the  exclusion  of  her 
husband,  and  after  her  death  to  her 
"  issue,"  excepting  a  right  of  curtesy  in 
one-third  to  the  surviving  husband,  vests 
but  a  life  estate  in  the  wife.  The  word 
"  issue  "  must  be  read  as  a  word  of  pur- 
chase. ShaUers  v.  Ladd,  141  P.  S.  349; 
affirming  s.  c.  8  C.  C.  528.  See  Shakers  v. 
Ladd,  163  P.  S.  509. 

282.  A  devise  to  trustees  to  pay  inter- 
est to  two  married  daughters  during  their 
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lives,  and  after  their  decease  the  whole 
to  descend  to  their  issue,  created  an  estate 
for  their  natural  lives  with  right  of  sur- 
vivorship, with  remainder  to  their  lawful 
issue.  Har€»  Estate,  7  C.  C.  369 ;  s.  c. 
46  L.  I.  454. 

283.  The  (xttui  que  trust  in  a  separate 
use  trust,  being  neither  married  nor  con- 
templating marriage  at  the  date  of  the 
will,  is  entitled  to  the  fund  absolutely ; 
and  this,  though  she  afterwards  marry 
in  the  lifetime  of  the  testator.  FVankfs 
Estate,  47  L.  I.  465. 

2M.  A  deed  of  a  married  woman  and 
her  husband  will  convey  no  title  to  her 
separate  use  property ;  and  this,  though 
the  instrument  of  donation  specify  that 
it  shall  be  subject  to  her  control,  ilfoc- 
ConneU  v.  Lindsay,  131  P.  S.  476. 

285.  Since  the  passage  of  the  act  3 
June  1887,  a  married  woman  has  the 
power  to  give  her  separate  property  in 
trust  for  her  children.  Saake  v.  Domer, 
167 P.  S.  301 ;  36  W.  N.  C.  204;  afarming 
8.  c.  3  Dist  Rep.  170. 

286.  Where  a  separate  use  trust  is 
created  for  a  married  daughter  and  no 
power  of  alienation  is  given,  she  cannot 
pass  an  estate  by  will  and  a  devise  to 
her  husband  is  invalid.  Steinmets^s  Es- 
tate, 168  P.  S.  175;  affirming  s.  o.  16 
C.  C.  269. 

287.  A  married  woman  being  a  cestui 
que  trust  under  a  trust  for  separate  use, 
cannot  assign  the  income  in  the  hands  of 
the  trustee.    Shantifs  Estate,  7  C.  C.  199. 

288.  Upon  the  conveyance  in  trust  for 
the  sole  and  separate  use  of  a  married 
woman  and  her  heirs,  and  the  subsequent 
death  of  her  husband,  she  is  entitled  to 
a  conveyance  from  the  trustee.  Chad- 
wields  Appeal,  7  Atlan.  178. 

289.  A  separate  use  trust  with  re- 
mainder to  the  issue  of  the  wife's  body, 
is  executed  by  the  death  of  the  husband 
or  divorce,  but  not  by  the  husband's 
desertion,  though  the  circumstances  con- 
stitute her  a  feme  sole  trader.  People's 
Savings  Bank  v.  Denig,  131  P.  S.  241. 

290.  The  orphans'  court  will  not  order 
the  sale  of  the  separate  estate  in  Pennsyl- 


vania of  a  deceased  married  woman,  who 
died  domiciled  in  Virginia,  for  the  pay- 
ment of  a  debt  contracted  in  Virginia  by 
indorsement  of  her  husbai)d's  note;  and 
this,  though  a  remedy  in  rem  against  her 
estate  is  given  by  the  Virginia  act  of  4 
April  1887.  WhUehursfs  Estate,  7  C.  C. 
12. 
See  Uses  akd  Tbusts. 


ym.  Feme  sole  traders. 

291.  The  act  of  4  May  1855  (Brightly's 
Purdon  903)  does  not  authorize  a  feme 
sole  trader  to  dispose  of  property  held  for 
her  upon  a  separate  use  trust.  People's 
Savings  Bank  v.  Denig,  131  P.  S.  241. 

292.  A  married  woman,  declared  a 
feme  sole  trader  under  the  act  of  4 
May  1866  (Brightly's  Purdon  903),  may 
execute  a  valid  mortgage  of  her  real 
estate.  So,  she  is  estopped  by  her  certi- 
ficate of  "  no  defence."  Hedden's  Appeal, 
17  Atlan.  29. 

293.  Where  the  wife  of  the  defendant 
claims  the  goods  in  a  sheriff's  inter- 
pleader and  bases  her  right  imder  the  act 
of  4  May  1856  (Brightly's  Purdon  903), 
by  reason  of  her  husband's  profligacy,  the 
question  of  whether  the  husband  had 
neglected  or  refused  to  provide  for  her 
is  for  the  jury.  Bernhardt  v.  Mitchell,  7 
Atlan.  283. 


IZ.  Dower. 
(a)  Of  a  widow's  right  to  dower. 

294.  A  testator  having  devised  to  his 
widow  one  equal  third  of  his  estate,  in 
lieu  of  dower,  she  cannot  take  her  third 
under  the  will,  and  one-half  of  an  undis- 
posed of  surplus  against  the  will.  Jach- 
smi's  Appeal,  126  P.  S.  106. 

295.  A  widow  having  renounced  under 
her  husband's  will,  an  inquest  appraising 
her  statutory  dower  will  not  be  set  aside 
where  the  valuation  is  not  grossly  inade- 
quate.   Evan^s  Estate,  8  Lane.  17. 

296.  If  a  widow's  "maintenance"  be 
charged  on  a  farm,  she  is  not  limited  to 
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its  rental  value,  but  is  entitled  to  main- 
tenance even  to  the  exhaustion  of  the  ser- 
vient estate.  Pliillips'a  Estate,  36  P.  L.  J. 
391. 

297.  A  dower  interest  of  an  assignor 
was  held  not  to  pass  by  a  general  assign- 
ment, where  it  was  shown  that  the  as- 
signor signed  the  deed  upon  the  faith  of 
a  parol  cotemporaneous  agreement  that  it 
was  not  to  be  included  in  the  assignment. 
Wanner  v.  Landw,  137  P.  S.  61 ;  s.  c.  38 
P.  L.  J.  129;  26  W.  N.  C.  629;  7  Lane. 
385. 

298.  Where  the  father  of  the  assignor 
devised  to  him  one  of  his  farms  subject 
to  a  dower,  and  an  assignment  for  cred- 
itors was  subsequently  executed,  soon 
after  which  the  assignor's  mother  died; 
it  was  held,  that  the  assignor's  share  of 
the  dower  charged  against  the  farm  de- 
vised to  him  was  distributable  as  realty, 
but  that  his  share  of  the  dower  charges 
against  the  other  farms  which  had  be- 
longed to  his  father  was  distributable  as 
personalty.    PUxiik'a  Estate,  10  Lane.  201. 

299.  Where  a  widow  has  not  elected  to 
take  against  the  will,  and  her  right  to  do 
80  has  been  extended  by  agreement  vmtil 
final  settlement  of  the  estate,  she  will  not 
be  granted  an  issue  to  determine  the  bona 
fides  of  an  alleged  indebtedness,  which  the 
will  expressly  admits  to  be  owing  and 
directs  to  be  paid.  Eshelman's  Estate, 
143  P.  S.  24. 

300.  As  to  the  right  of  a  widow  to 
accept  the  provisions  of  her  husband's 
will  and  also  claim  dower,  see  note  to 
Endicott  v.  Endicott,  3  Atlan.  162. 

See  Electiok. 

(fi)  Assignment  of  dower. 

301.  A  proceeding  in  the  orphans' 
court  by  which  dower  is  assigned  will 
not  be  reviewed  on  appeal  from  distribu- 
tion, the  decision  as  to  dower  being  a 
collateral  proceeding  from  which  no 
appeal  was  taken.  Evanses  E^ate,  150 
P.  S.  212 ;  affirming  s.  c.  8  Lane.  321. 


(«)   Of  what  a  widow  is  dowable. 

302.  Where,  in  partition  proceedings, 
it  appears  that  an  intestate  left  a  widow 
and  one  son,  and  the  latter  died  leaving 
a  widow  and  no  children,  the  son's  widow 
is  entitled  to  the  interest  on  one-half  of 
two-thirds,  and,  if  the  father's  widow 
dies  before  her,  she  is  entitled  to  the  in- 
terest on  one-half  of  th6  whole.  Dam- 
houses  Estate,  130  P.  S.  256. 

303.  A  widow  is  entitled  to  statutory 
dower  in  her  husband's  real  estate  in 
remainder,  of  which  he  never  had  pos- 
session. Lynch  V.  Lynch,  132  P.  S.  422; 
8.  0.  25  W.  N.  C.  424. 

30*.  A  widow  is  not  entitled  to  an 
interest  in  a  fund  bequeathed  to  a  trus- 
tee, the  income  to  be  paid  to  her  hus- 
band for  life,  and  at  his  death  the 
principal  to  be  paid  to  remainder-men. 
Watson's  Estate,  139  P.  S.  461. 

305.  Uncut  timber  descends  as  real 
estate,  and  if  the  guardian  of  minor 
heirs  cuts  and  sells  the  timber  and  pays 
over  one-third  of  the  proceeds  to  the 
widow,  he  will  be  surcharged  with  the 
amoimt  thus  paid,  and  the  orphans'  court 
has  jurisdiction  to  compel  the  mother 
either  to  pay  back  the  amoimt  to  the 
guardian  or  enter  security  for  the  pay- 
ment of  it  at  her  own  death.  Mvlhol- 
land's  Estate,  164  P.  S.  491. 

306.  Where  the  owner  of  a  vested  re- 
mainder in  fee  devised  the  estate  abso- 
lutely to  his  wife,  and  after  his  death 
a  posthumous  child  was  bom  which  died 
prior  to  the  death  of  the  life  tenant;  it 
was  held,  that  the  will  was  revoked  by 
the  birth  of  the  child,  who  took  a  fee 
in  the  real  estate  subject  to  the  dower 
interest  of  the  remainder-man's  widow, 
and  that  the  widow,  although  not  en- 
titled to  the  enjoyment  of  the  estate 
until  the  death  of  the  life  tenant,  had 
an  interest  which  she  could  convey. 
Wilson  V.  Ott,  160  P.  S.  433;  reversing 
8.  c.  5  Del.  393.  See  s.  c.  6  Del.  185, 
231. 

307.  A  remainder,  upon  the  expiration 
of  the  widow's  life  estate,  to  children  of 
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the  testator,  and  the  issue  of  such  as 
may  then  be  dead,  is  a  vested  remainder, 
and  the  widow  of  a  son,  who  dies  before 
the  mother,  is  entitled  to  her  interest 
under  the  intestate  laws.  Bloodgood's 
EsUae,  8  C.  C.  546;  s.  o.  47  L.  I.  298. 

306.  The  statutory  rights  of  a  widow 
in  her  husband's  lands  are  complete  at 
the  moment  of  his  death,  and  where 
improvements  are  made  by  the  heir  or 
his  vendee  after  her  title  has  thus  at- 
tached and  before  partition,  she  will  be 
held  in  proceedings  by  her  for  partition 
against  the  vendee  of  the  heir  to  be  en- 
titled to  share  in  the  additional  value 
resulting  from  the  improvements;  and 
this,  though  the  vendee  was  ignorant 
of  the  existence  of  the  widow  and  his 
deed  professes  to  convey  to  him  an  ab- 
solute title.  Janney's  Estate,  12  G.  G. 
636. 

309.  A  widow  is  entitled  to  be  en- 
dowed out  of  land  aliened  by  her  hus- 
band, according  to  the  value  at  the  time 
her  dower  is  assigned.  Ganrwn  v.  Wid- 
man,  16  C.  G.  474. 

(<f)  How  dower  is  barred. 

310.  An  agreement  by  the  husband  to 
convey  before  dower  attaches,  will,  if  en- 
forced in  equity,  extinguish  the  claim  for 
dower.  McClure  v.  Fairfield,  153  P.  S. 
411. 

311.  Where  a  husband  on  the  eve  of 
marriage  conveyed  all  his  real  estate  to 
his  children  by  a  former  wife  for  a  nom- 
inal consideration,  after  assuring  his  be- 
trothed wife  that  the  property  was  his, 
and  he  afterwards  concealed  the  convey- 
ance from  her ;  it  was  held,  that  as  to  her 
the  conveyance  was  void,  and  that  after 
his  death,  his  widow  might  have  her  ac- 
tion of  dower  and  recover  her  interest  in 
the  land.  Hutchinson  v.  HxttcMnaon,  6 
Del.  81. 

312.  Neither  desertion  by  the  wife  nor 
adultery  which  has  been  condoned  will 
bar  a  wife's  right  to  participate  in  the 
distribution  of  the  husband's  estate. 
Drinkhouse's  Estate,  151  P.  S.  302; 
affirming  s.  c.  11  C.  C.  144.     See  Drink- 
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house's  Estate,  11  G.  C.  96;  s.  c.  29  W. 
N.  G.  36. 

313.  A  wife  who  leaves  her  husband 
willingly  and  commits  adultery  forfeits 
her  right  to  any  part  of  his  estate ;  other- 
wise, if  she  did  not  leave  him  willingly. 
Beilstein's  Estate,  37  P.  L.  J.  266. 

314.  The  right  of  dower  is  not  barred 
by  the  wife's  adultery  without  proof  that 
she  deserted  her  husband  or  eloped  or 
lived  with  the  person  with  whom  the 
adultery  was  committed.  Ondis  v.  Banto, 
7  Kulp  309. 

CIS.  Where  a  woman  married  again 
four  years  after  being  deserted  by  her 
husband,  but  under  a  reasonable  suppo- 
sition that  he  was  dead ;  it  was  hdd,  that 
she  was  not  thereby  estopped  upon  dis- 
covering that  her  second  marriage  was 
prior  to  the  death  of  her  first  husband, 
from  electing,  as  his  widow,  to  take 
against  the  will  of  her  first  husband. 
Johnson's  Estate,  10  C.  G.  461. 

316.  After  a  divorce,  neither  the  hus- 
band or  wife,  in  case  of  the  death  of 
the  other,  can  claim  anything  from 
the  estate  either  under  the  intestate 
laws,  by  dower,  curtesy  or  survivorship. 
Hechfis  Estate,  9  G.  G.  664;  s.  c.  28  W. 
N.  G.  183. 

317.  Voluntary  proceedings  in  bank- 
ruptcy do  not  divest  the  dower  of  a  wife 
in  real  estate  owned  by  her  husband  and 
sold  by  his  assignee;  in  such  case  the 
wife  loses  her  statutory  dower  but  does 
not  lose  her  dower  at  common  law.  Gan- 
non V.  Widnuin,  16  C.  C.  474. 

3ia  Where  a  wife  by  articles  of  sep- 
aration releases  her  husband  from  all 
duties,  liabilities  and  obligations  of  every 
kind  whatsoever  which  otherwise  she 
might  or  could  claim  under  or  by  virtue 
of  the  marriage  relation,  she  is  afterwards 
barred  from  claiming  any  share  of  his 
estate  under  the  intestate  laws.  Scot^s 
Estate,  147  P.  S.  102 ;  reversing  s.  c.  38 
P.  L.  J.  269. 

319.  A  widow's  receipt  for  arrearages 

of  her  dower,  specifying  the  years  for 

which  it  was  given,  extinguishes  her  title 

to  dower  for  the  years  specified,  and  she 
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will  not  be  allowed  to  participate  in  the 
distribution  of  a  fund  arising  from  a  sher- 
iff's sale  of  the  land  on  which  the  dower 
is  charged.  Faagett  v.  Frost,  167  P.  S. 
448;  s.  c.  36  W.  N.  C.  272. 

320.  A  widow  who  acquiesces  in  a  sale 
under  her  husband's  will  and  makes  claim 
to  the  proceeds  will  be  held  to  have  re- 
linquished her  dower  in  the  property. 
The  fund,  however,  will  be  treated  as 
realty  for  the  purpose  of  determining  the 
quantum  of  her  interest,  which,  she  having 
elected  against  the  will,  is  for  life  only. 
Cunningham's  Estate,  137  P.  S.  621 ;  a.  o. 
38  P.  L.  J.  129. 

321.  A  decree  in  partition  proceedings 
instituted  by  a  widow  does  not  deprive 
her  of  her  share  of  the  rents  issued  and 
profits  accruing  between  the  death  of  her 
husband  and  the  date  of  the  decree ;  such 
right  ceases  only  upon  security  being 
given  for  the  owelty  awarded  to  her.  A 
court  of  equity  will,  however,  hold  the 
parties  to  their  agreement  fixing  a  period 
for  the  termination  of  her  claim.  Haxid- 
enschild^s  Appeal,  5  Cent.  702. 

322.  A  sale  of  land  by  an  assignee  for 
creditors  subject  to  a  dower  does  not  dis- 
charge the  accrued  interest  on  the  dower. 
Getz's  Estate,  8  Lane.  160. 

323.  Where  it  is  agreed  that  trustees 
shall  purchase  land  for  the  use  of  the 
cestui  que  trusts,  and  sell  the  same  for  the 
purpose  of  converting  it  into  money  and 
distributing  the  proceeds  to  the  cestui  que 
trusts  in  proportion  to  their  interests,  such 
an  agreement  works  a  conversion,  and  a 
purchaser  from  the  trustees  takes  free 
from  liens  against  the  cestui  que  trusts  and 
unaffected  by  the  dowers  of  their  wives. 
Hunter  v.  Andersm,  162  P.  S.  386. 

324.  A  widow  who  for  thirty  years 
preceding  the  death  of  the  testator  did 
not  assert  herself  to  be  his  wife,  but  had 
married  another  man,  will  not  be  per- 
mitted to  elect  to  take  against  his  will. 
Richards(yn's  Estate,  132  P.  S.  292 ;  aflarm- 
ing  s.  0.  6  C.  C.  663;  s.  c.  46  L.  I.  139, 
148. 

325.  Where  a  widow  has  been  given  by 
her  husband  one-third  of  the  yearly  in- 


come of  his  real  estate  in  lieu  of  dower, 
but  makes  no  demand  upon  the  owners 
of  the  land  for  her  share  of  the  income 
for  over  thirty-one  years,  she  is  thereafter 
barred  by  sec.  7  of  the  act  27  April  1865 
(Brightly's  Purdon  1211).  Jtfeeif*  EstaU^ 
161  P.  S.  360. 

326.  Where  a  widow  entitled  to  a 
dower  interest  subsequently  inherits  the 
fee  from  her  son,  her  dower  rights  do  not 
merge  in  the  fee.  Danhouse's  Estate,  130 
P.  S.  266. 

327.  An  agreement  between  a  mort- 
gagor and  a  mortgagee  to  transfer  the 
title  to  a  third  party  by  means  of  fore- 
closure proceedings,  for  the  purpose  of 
revesting  a  greater  portion  of  the  land  in 
the  mortgagor  discharged  from  an  ease- 
ment, was  hdd  not  to  be  a  fraud  upon  the 
rights  of  the  mortgagor's  wife,  where  it 
appeared  that  the  value  of  the  dower 
interest  in  the  portion  revested  in  her 
husband  would  be  many  times  more  than 
the  value  of  her  interest  in  tiie  whole 
tract  subject  to  the  easement.  Fdlows 
V.  Loomis,  166  P.  S.  74. 

328.  A  voluntary  bond  payable  at  the 
maker's  death  and  given  for  the  purpose 
of  defrauding  the  maker's  wife  of  her 
rights  in  his  estate,  cannot  be  sust^ned 
where  the  donee  is  a  party  to  the  fraud ; 
where  such  a  bond  has  been  given  to  a 
person  who  is  neither  a  party  nor  a  privy 
to  the  fraud,  it  will  be  paid  out  of  the 
personal  estate,  but  the  widow  will  be 
entitled  to  compensation  against  the  heirs 
out  of  the  real  estate.  Hummel's  Estate, 
161  P.  S.  216. 

(e)  Payment  of  dower. 

329.  Where  an  agreement  for  the  sale 
of  land  provided  that  all  arrearages  of 
dower  should  be  paid  to  the  date  of  the 
deed,  and  the  vendee  went  into  posses- 
sion, but,  owing  to  the  death  of  the 
vendor,  no  deed  was  executed  for  more 
than  a  year;  it  was  held,  that  the  ven- 
dor's representatives  must  pay  all  arrear- 
ages of  dower  to  the  date  of  the  execution 
of  the  deed.  SmxMs  Estate,  162  P.  S. 
102. 
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330.  Where  a  widow's  interest  is  se- 
cured on  land  conveyed,  annual  instal- 
ments draw  interest  from  the  time  they 
fall  due.  Van  Starch's  Estate,  5  Kulp 
389. 

331.  The  widow  of  a  decedent  is  entitled 
to  her  share  of  the  rents  realized  since 
his  death,  but  only  after  the  payment  of 
taxes.    Lefever's  Estate,  7  Lane.  131. 

332.  Where  the  estate  of  a  wife  had 
been  settled  up  for  upwards  of  twenty 
years,  and  she  was  entitled  to  an  interest 
in  the  principal  of  her  mother's  dower; 
it  was  held,  that  such  interest  was  sub- 
ject, on  the  death  of  the  mother,  to  a 
foreign  attachment  against  her  husband 
as  defendant,  and  the  owners  of  the  land 
charged  with  said  dower  as  garnishees. 
While  an  interest  in  a  dower  fund  is 
personalty,  and  passes  to  personal  repre- 
sentatives, this  principle  has  never  been 
extended  to  cases  where  the  estate  has 
long  been  adjudicated,  but  the  practice 
has  been  to  pay  over  the  fund  to  the 
heirs  of  the  deceased  party,  if  six  years 
have  elapsed  since  his  death.  HaUer  v. 
Begar,  11  Lane.  77. 

333.  Pending  a  contest  of  a  will,  the 
orphans'  court  has  power  to  make  an 
allowance  for  the  support  of  the  widow, 
which  will  give  her  no  more  than  what 
she  would  be  entitled  to  whether  the  will 
be  sustained  or  set  aside.  Oetz's  Estate, 
3  York  60.  See  Gets  v.  Getz,  1  York 
137. 

334.  Where  land  was  sold  in  parti- 
tion, and  the  sale  confirmed  by  the  court, 
on  condition  that  one-third  of  the  pur- 
chase money  remain  a  lien  for  the  use  of 
the  widow  during  her  life,  and  after  her 
death  that  the  principal  be  paid  to  those 
entitled,  and  one  of  the  heirs  died  before 
the  widow ;  it  was  held,  that  his  share  of 
the  principal  should  be  paid  to  his  admin- 
istrator, and  not  to  his  heirs.  Wagner's 
Estate,  6  York  106. 

335.  Upon  the  foreclosure  of  a  mort- 
gage, subject  to  a  widow's  dower,  her 
interest,  which  had  accrued  prior  to  the 
day  of  sale,  was  payable  out  of  the  pro- 
ceeds.    Close's  Appeal,  13  Atlan.  824. 


336.  Where  a  deed  recited  that  it  was 
subject  to  a  dower  in  a  third  party,  and 
at  her  decease  the  principal  to  the  heirs, 
and  it  was  subsequently  decided  that  the 
dower  was  no  charge  on  the  land,  an 
action  of  debt  for  the  principal  of  the 
dower  by  the  heirs  will  not  lie  against 
the  grantee,  they  being  neither  parties 
nor  privies.  Levan  v.  Bickel,  1  Mona. 
680;  8.  0. 17  Atlan.  206. 

337.  If  upon  distribution  of  the  pro- 
ceeds of  a  sheriffs  sale  a  judgment  con- 
fessed for  the  arrears  of  a  dower  charge 
be  attacked  by  other  creditors  as  fraudu- 
lent  and  collusive,  the  fraud  and  collusion 
cannot  be  established  by  casual  declara- 
tions of  the  plaintiff  and  defendant,  not 
made  in  each  other's  presence,  the  same 
being  denied  by  both  parties  under  oath. 
KitUzel  V.  KiHtzel,  133  P.  S.  71. 

33a  Where  land  is  sold  under  pro- 
ceedings in  the  orphans'  court,  and  the 
purchase  money  is  charged  thereon  as  a 
dower  principal,  the  orphans'  court  may 
enforce  payment  to  the  parties  entitled 
on  the  death  of  the  widow;  in  such  a 
proceeding,  where  the  purchaser  has  died 
after  devising  the  land,  it  is  error  on  the 
petition  of  the  devisees  to  bring  in  the 
executor  of  the  deceased  purchaser,  and 
to  order  the  dower  principal  to  be  paid 
out  of  the  piirchaser's  personal  estate  in 
relief  of  the  land.  Woodrou^s  Estate, 
144  P.  S.  198;  reversing  s.  c.  7  Lane. 
209;  s.  0.  8  Lane.  138. 

339.  Where  one  of  several  heirs  taking 
land  in  partition  gives  a  recognizance  to 
secure  payment  of  interest  on  une-third 
of  the  valuation  money  to  the  decedent's 
widow  during  her  life,  and  of  the  princi- 
pal at  her  death  to  the  decedent's  heirs, 
including  the  recognizor,  the  latter's 
share  of  said  principal  merges  in  his 
title  to  the  laud  and  does  not  become  a 
Uen  thereon,  and  an  action  of  assumpsit 
cannot  be  maintained  against  a  vendee  of 
the  land  by  a  person  claiming  to  be  en- 
titled to  recover  the  recognizor's  share 
of  the  dower  principal.  See  act  12  June 
1878  (Brightly'sPurdon  1837).  HoUand- 
berger  v.  Taukey,  146  P.  S.  179. 
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340.  In  an  action  on  a  bond  given  to 
secure  the  payment  of  a  dower  princi- 
pal after  the  death  of  a  widow,  it  was 
held,  that  an  affidavit  of  defence  was 
insufficient  which  averred  that  the  de- 
fendant believed  he  never  signed  said 
bond  nor  authorized  any  one  to  do  so, 
and  that  plaintiffs  intestate  had  sold 
and  assigned  all  his  interest  in  the  es- 
tate of  his  father,  and  had  agreed  to 
relinquish  all  future  rights  to  any  part 
of  his  mother's  dower.  Pennock  v.  Ken^ 
nedy,  153  P.  S.  677. 

341.  Where  land  was  sold  in  partition 
and  the  widow's  dower  was  secured  by 
bond  and  mortgage  to  the  administrator 
as  well  as  by  decree,  the  court  refused 
to  set  aside  an  execution  issued  by  the 
administrator  after  the  death  of  the 
widow  on  a  judgment  entered  on 
the  bond  for  the  deferred  payments 
due  the  heirs.  Shurlock  v.  Smith,  2 
Dist.  Rep.  347. 

342.  Against  an  action  of  dower  for 
lands  alienated  by  the  husband,  the 
statute  of  limitations  does  not  begin  to 
run  until  after  his  death.  Winters  v. 
De  Turk,  26  W.  N.  C.  511. 

343.  Where  the  administratrix  was 
also  the  widow  of  the  decedent,  she 
was  required  to  give  security  for  the 
payment  to  the  heirs  of  the  decedent 
of  the  principal  of  the  dower  fund 
after  her  death.  Steward's  Estate,  5 
York  9. 

X.  Curtesy. 
(a)   Of  the  husband's  right. 

344.  Under  the  intestate  act  of  8 
April  1883  (Brightly's  Purdon  1067), 
the  birth  of  issue  is  not  essential  to  an 
estate  by  curtesy  in  Pennsylvania;  but 
where  real  estate  was  devised  to  a 
daughter  with  the  provision  that  if  she 
should  die  before  attaining  the  age  of 
twenty-five  years  without  leaving  any 
children  her  share  should  revert  and 
become  part  of  the  testator's  residuary 
estate,  and  the  daughter  married  and 
died  intestate  under  the  age  of  twenty- 


five  years  and  without  ever  having  had 
issue;  it  was  hdd,  that  the  daughter 
had  no  descendable  estate  in  the  land 
and  her  husband  was  not  entitled  to 
curtesy.  McMasters  v.  Negley,  152  P.  S. 
303. 

345.  In  ejectment  by  a  husband  for 
his  deceased  wife's  real  estate,  his  elec- 
tion to  take  it  as  tenant  by  the  curtesy 
is  evidence  pertinent  to  the  issne.  Logan 
V.  Quigley,  11  Atlan.  92. 

346.  If  a  wife  die  partially  intestate, 
having  no  children,  the  husband,  elect- 
ing to  take  against  the  will,  is  entitled 
to  but  one-half  of  the  entire  estate.  He 
cannot  take  one-half  of  what  passes 
under  the  will  and  the  whole  of  what 
is  undisposed  of.  Lee's  Appeal,  124  P. 
S.  74;  affirming  Lee^s  Estate,  22  W.  K. 
C.46. 

347.  A  surviving  husband  may  elect 
to  take  his  wife's  real  estate  as  tenant 
by  the  curtesy,  as  against  her  wilL  Such 
election  was  held  not  to  be  prohibited 
by  the  act  of  3  June  1887  (P.  L.  332). 
Tead^s  Estate,  132  P.  S.  533;  affirming 
8.  c.  6  C.  G.  653;  Kneedler  v.  Leaver, 
Ibid.  566. 

34&  A  written  consent  to  his  wife's 
will,  signed  by  a  husband  before  he 
knew  its  contents,  is  not  an  acceptance 
under  it.  JtfeDonalcPs  Estate,  37  P.  L 
J.  276. 

349.  Upon  a  decree  of  partition,  aa 
order  may  properly  be  made  directing 
certain  interest  to  be  paid  to  the  plain- 
tiff as  tenant  by  the  curtesy.  C^man's 
Appeal,  11  Atlan.  659. 

390.  Where  a  husband  is  indebted  to 
his  deceased  wife's  estate,  he  will  not 
be  awarded  the  interest  of  a  fund  aris- 
ing from  the  sale  of  her  land  until  his 
indebtedness  has  been  extinguished;  such 
interest  will  be  applied,  as  it  arises,  to 
extinguish  the  indebtedness.  Lemit  £«- 
uae,  13  C.  C.  191. 

351.  Where  a  married  woman  died 
testate,  leaving  a  husband  but  no  issne, 
the  husband  not  being  mentioned  in  the 
will,  and  subsequently  the  husband  and 
legatees    agreed    that  the   whole  estate 
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should  Temtdn  in  the  hands  of  the  execu- 
tor and  the  net  income  be  paid  to  the 
husband  during  his  life ;  it  was  held,  that 
the  husband  was  entitled  to  interest 
which  accrued  previous  to  the  making  of 
said  agreement,  to  wit,  from  the  date  of 
the  last  payments  made  to  the  decedent 
in  her  lifetime.  Irwin's  Estate,  12  Lane. 
129. 

352.  An  executed  gift  of  money  to  a 
daughter  may  be  shown  by  declarations 
of  the  father  made  when  the  same  was 
paid  over  to  him ;  and  this,  notwithstand- 
ing the  father  was  entitled  to  the  money 
as  tenant  by  the  curtesy.  Btu:k  y.  Hen- 
derson, 4  Gent.  697.  See  Henderson  v. 
Buck,  3  Lane.  371. 

353.  If  a  wife  acquire  lands  subject  to 
a  mortgage,  a  sale  under  the  mortgage 
divests  all  the  rights  of  her  husband  as 
tenant  by  the  curtesy  therein.  Collins  v. 
Zarge,  1  Cent  634. 

394.  Where  a  deceased  wife's  real 
estate  was  sold  for  the  payment  of  her 
debts  and  the  balance  of  the  purchase 
money  was  charged  on  the  land  during 
the  husband's  life,  the  interest  to  be  paid 
to  him  as  curtesy ;  it  was  held,  that  his 
interest  might  be  sold  under  execution 
without  an  order  from  the  court  for  the 
issuing  of  the  writ,  or  ten  days'  notice  of 
the  application  therefor  or  ten  days'  notice 
of  the  sale.     DUler  v.  Chroff,  11  Lane.  73. 

355.  Where  the  decedent  was  tenant 
by  the  curtesy  of  the  real  estate  of  his 
first  wife  and  he  received  the  purchase 
money  of  the  property  in  his  lifetime; 
it  was  held,  that  his  first  wife's  children 
were  entitled  as  creditors  of  his  estate  to 
interest  on  their  shares  from  the  moment 
of  his  death.  Urian's  Estate,  11  C.  C. 
495;  s.  0.  30  W.  N.  C.  308. 

(&)  When  a  husband  is  entitled  to 
cnrteay. 

356.  A  husband  is  entitled  to  his  cur- 
tesy out  of  an  equitable  estate  in  fee  in 
the  wife.    Carson  v.  Fuhs,  131  P.  S.  256. 

357.  An  estate  in  fee  subject  to  a  life 
estate  in  another  is  not  an  estate  of  inher- 
itance in  possession,  and  a  husband  has 


no  right  of  ciirtesy  therein.  Steinmet^s 
Estate,  168  P.  S.  171, 176;  afBrming  s.  o. 
15  C.  C.  259. 

(e)  When  not  entitled. 
35a  A  demise  of  all  the  coal  under 
the  surface,  being  a  sale  of  the  coal,  the 
husband  of  the  lessor  is  not  entitled  to 
curtesy  from  the  royalties.  FairchM  v. 
Fairchild,  9  Atlan.  256. 

359.  A  husband  is  not  entitled  to  cur- 
tesy in  his  wife's  estate  and  remaiiider 
where  the  particular  estate  is  not  ended 
during  the  coverture.  Schaeffer  v.  Messer- 
smUh,  10  C.  C.  366. 

360.  After  a  divorce  neither  the  hus- 
band or  wife,  in  case  of  the  death  of  the 
other,  can  claim  anything  from  the  estate 
either  under  the  intestate  laws,  dower, 
curtesy  or  survivorship.  Heches  Estate, 
9  C.  C.  564;  8.  o.  28  W.  N.  C.  183. 

(<l)  Foifeitnre. 

361.  A  husband  does  not  forfeit  his 
curtesy  by  a  separation  rendered  neces- 
sary by  the  circumstances  of  the  parties, 
nor  if,  for  their  mutual  comfort,  they 
agreed  to  live  apart.  Hart  v.  McOrew, 
11  Atlan.  617. 

362.  In  ejectment  by  a  husband  claim- 
ing as  tenant  by  the  curtesy,  his  deceased 
wife's  declarations  are  admissible  for 
the  purpose  of  disproving  the  alleged 
wilful  and  malicious  character  of  their 
separation.    Ibid. 

363.  In  an  action  by  a  husband  for  the 
property  of  his  deceased  wife,  as  tenant 
by  the  curtesy,  if  the  defendant  alleges  a 
forfeiture  by  desertion,  under  the  act  of  4 
May  1855  (Brightly's  Purdon  1303),  and 
the  plaintiff  avers  reasonable  cause,  he 
must  prove  such  cause  as  would  entitle 
him  to  a  divorce.  The  record  of  desertion 
proceedings  is  evidence  of  the  desertion, 
but  is  no  bar  to  the  introduction  of  evi- 
dence on  the  question  of  reasonable  cause. 
Hahn  V.  Bealvr,  132  P.  S.  242;  s.  c.  26 
W.  N.  C.  361. 

364.  A  case  was  not  made  out,  under 
the  act  of  4  May  1866  (Brightly's  Purdon 
1303),  sufficient  to  deprive  a  surviving 
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husband  of  his  right  in  his  deceased 
■vrife's  estate.  O'Neal's  Estate,  46  L.  I. 
220. 

365.  Where,  upon  the  distribution  of  a 
wife's  estate,  it  is  claimed  that  the  hus- 
band has  wilfully  and  maliciously  deserted 
her,  and  is  not  therefore,  under  the  act 
4  May  1856,  sec.  5  (Brightly's  Purdon 
1303),  entitled  to  share  in  the  distribution, 
the  finding  of  an  auditor  to  that  effect  is 
sufficiently  supported  by  a  bond  given  by 
the  husband  to  the  commonwealth,  in 
which  his  desertion  of  his  wife  is  dis- 
tinctly set  forth  and  in  which  he  binds 
himself  to  the  payment  of  a  weekly  sum 
for  her  support.  Birchard's  Estate,  154 
P.  S.  89 ;  affirming  s.  c.  11  C.  C.  234. 

XI.  Divorce. 

(a)  Jurisdiction. 

366.  Where  a  husband  deserts  his  wife 
in  this  state  and  goes  to  another  state, 
the  courts  of  that  state  have  no  jurisdic- 
tion to  grant  a  diyorce  on  his  petition 
while  she  is  still  domiciled  here.  Fyock^s 
Estate,  135  P.  L.  522. 

967.  The  courts  have  no  jurisdiction  to 
grant  a  divorce  for  desertion  or  adultery 
where  the  parties  were  at  the  time  of 
the  occurring  of  the  cause  domiciled  in 
a  foreign  country.  McCartney  v.  McCart- 
ney, 30  W.  N.  C.  132. 

36&  The  courts  of  this  state  have  no 
jurisdiction  to  decree  a  divorce  for  deser- 
tion in  a  foreign  country  where  the  re- 
spondent is  still  domiciled  in  such  foreign 
country  and  has  not  been  served  with 
process.    Lewis  v.  Lewis,  6  Kulp  429. 

369.  For  an  offence  committed  in  an- 
other state  our  courts  have  no  jurisdic- 
tion unless  the  parties  were  once  domiciled 
here,  and  the  domicil  of  the  injured  party 
continues  here  still  or  has  been  regained; 
and  this,  though  service  be  made  on 
the  respondent  while  temporarily  in  the 
county.  This  rule  does  not  apply,  how- 
ever, where  the  divorce  is  sought  on  the 
ground  that  the  alleged  marriage  was 
procured  by  fraud  in  another  state  and 
has  not  since  been  confirmed;  in  such 


case  the  lex  fori,  rather  than  the  lex  lod, 
will  govern.  Hines  v.  Hines,  10  C.  C.  74; 
8.  c.  48  L.  I.  34.  See  an  interesting  com- 
ment on,  and  approval  of,  this  case  by 
Arnold,  J.,  in  the  Philadelphia  Times,  20 
January  1891. 

370.  Where  a  husband  and  wife  were 
domiciled  in  one  county  where  the  cause 
of  divorce  was  committed  and  the  wife 
removed  to  another  county ;  it  was  hdi, 
that  the  court  of  the  latter  county  had 
jurisdiction  to  entertain  her  proceedings 
for  divorce.     Smith  v.  Smith,  11 C.  C.  465. 

371.  Where  the  libellant  and  respon- 
dent were  married  in  a  foreign  jurisdic- 
tion, where  also  the  alleged  cause  of 
divorce  occurred,  and  the  libellant  subse- 
quently removed  to  this  state  and  filed 
his  libel  for  divorce,  but  it  appeared  that 
the  respondent  had  never  been  within 
the  state;  it  was  hdd,  that  the  courts 
of  this  state  were  without  jurisdiction. 
Davis  V.  Davis,  12  C.  C.  541. 

372.  Where  the  libellant  was  a  citizen 
of  this  state  and  went  to  London  and 
married  there  a  citizen  of  England,  and 
lived  with  him  there  until,  by  his  cruel 
and  barbarous  treatment,  she  was  com- 
pelled to  leave  him  and  to  return  to  this 
state,  where  she  continued  to  reside  for 
more  than  a  year ;  it  was  held,  that  under 
the  act  of  8  June  1891  (since  repealed 
and  supplied  by  the  act  20  June  1893, 
Brightly's  Purdon  685),  the  courts  of  this 
state  had  jurisdiction  to  decree  a  divorce 
upon  two  returns  of  niMl  and  service  by 
publication  and  personal  service  on  the 
respondent  in  England.  Oreen  v.  Chreen, 
13  C.  C.  671. 

373.  A  decree  of  divorce  in  a  foreign 
jurisdiction  against  a  respondent  who  re- 
sided in  this  state,  and  upon  whom  no 
personal  service  was  had  and  to  whom 
no  notice  was  given  other  than  by  publi- 
cation, has  no  effect  in  this  state  and 
will  not  bar  an  order  on  the  libellant 
for  the  support  of  the  respondent  here. 
Comm'th  V.  Shuler,  2  Dist  Bep.  662. 

374.  Where  the  desertion  occurred 
while  the  libellant  and  respondent  were 
residing  in  another  state,  and  there  was 
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no  pei-sonal  service  upon  the  respondent, 
and  he  had  not  appeared  and  it  was  not 
pretended  that  either  of  the. parties  were 
residents  of  this  state  at  the  time  of  the 
desertion,  or  that  the  respondent  was  or 
had  been  a  resident  here  since  the  alleged 
desertion ;  it  was  hsld,  that  the  courts  of 
this  state  had  no  jurisdiction  to  decree 
a  divorce.  Burdick  v.  Burdick,  2  Dist 
Rep.  622. 

375.  The  injured  party  must  seek  a 
divorce  in  the  forum  of  the  defendant, 
unless  the  latter  has  removed  from  what 
was  the  common  domicil  of  both.  Tucker 
V.  Tucker,  1  Lack.  Jur.  263. 

376.  If  it  be  shown  that  the  respon- 
dent never  resided  in  this  state  the  pro- 
ceedings will  be  dismissed.  Bennett  v. 
Bennett,  1  Lack.  Jur.  453. 

377.  As  to  the  validity  of  a  foreign 
divorce,  see  note  to  Gregory  v.  Oregcry,  3 
Atlan.  282. 

See  Conflict  of  Laws. 

(fi)  Void  marriages. 

37a  The  burden  is  upon  the  libellant 
to  show  not  only  the  alleged  prior  mar- 
riage of  the  respondent,  but  also  that  the 
parties  to  such  marriage  were  living  at 
the  date  of  the  second  or  alleged  biga- 
mous marriage.  Stymiest  v.  Stymiest,  4 
Dist  Rep.  305. 

379.  Under  the  act  14  April  1869 
(Brightly's  Purdon  685),  authorizing  the 
common  pleas  to  declare  a  bigamous  mar- 
riage void  upon  the  application  of  the 
innocent  or  injured  party,  a  libellant  is 
no  less  an  injured  or  innocent  party 
because  he  knew  before  the  marriage  that 
the  respondent  had  previously  been  mar- 
ried, if  it  also  appears  that  the  person 
to  whom  the  respondent  had  previously 
been  married,  although  not  reported  dead, 
had  not,  at  the  time  of  the  bigamous  mar- 
riage, been  heard  of  for  seven  years. 
CKeefe  v.  (fKecfe,  15  C.  C.  88 ;  s.  c.  34 
W.  N.  C.  631. 

380.  Where  a  party  asks  for  a  decree 
declaring  an  alleged  marriage  a  nullity 
by  reason  of  a  prior  marriage,  it  must  be 
shown  that  the  person  applying  for  the 


decree  is  an  innocent  or  injured  party. 
Hexnzman  v.  Heinzman,  15  C.  C.  669. 

(e)  Fraud. 

381.  To  authorize  a  divorce  under  the 
act  8  May  1864  (Brightly's  Purdon  684), 
on  the  ground  of  fraud,  it  is  necessary 
that  the  statement  relied  on  should  be 
untrue  in  fact  and  that  the  libellant 
should  have  been  deceived  by  it;  and 
where  threats  are  relied  on  to  establish 
coercion,  they  must  be  such  threats 
against  the  life  or  to  do  bodily  harm  as 
would  overpower  the  judgment  and  coerce 
the  will.  The  statement  relied  on  in  this 
case  consisted  in  the  fact  that  the  respon* 
dent  told  the  libellant  before  marriage, 
that  she  was  pregnant  in  consequence  of 
the  intercourse  between  them.  But  it 
did  not  appear  that  the  libellant  believed 
the  statement  to  be  true.  Todd  v.  Todd, 
149  P.  S.  60. 

382.  Where  the  libellant  has  himself 
been  guilty  of  antenuptial  incontinence 
with  the  respondent  before  marriage,  her 
pregnancy  at  the  time  of  marriage  is  no 
ground  for  a  divorce;  and  this,  though 
such  pregnancy  was  the  result  of  inter- 
course by  her  with  a  third  party  concern- 
ing which  she  deceived  the  man  she  mar- 
ried. Bartholomew  v.  Bartholomew,  14 
C.  C.  230. 

(<()  Adultery. 

383.  A  charge  of  adultery  against  a 
husband  is  not  sustained  by  the  testimony 
of  the  wife  to  circumstances  of  suspicion 
alone.  Oraham  v.  Graham,  163  P.  S. 
460. 

38t.  A  divorce  will  not  be  granted  on 
the  ground  of  adultery  where  it  appears 
that  the  adultery  was  connived  at  by  the 
husband,  and  was  directly  produced  by 
the  temptations  with  which  the  wife  was 
surrounded  by  the  husband  and  certain 
of  his  witnesses  with  a  view  of  producing 
that  result.    Best  v.  Beat,  161  P.  S.  516. 

385.  In  divorce  for  adultery  a  witness 
for  the  libellant  will  not  be  permitted  to 
be  asked  questions  suggesting  immoral 
relations    between   the   witness    and   a 
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stranger,  when  the  object  is  merely  to 
raise  a  presumption  of  similar  immoral 
relations  between  the  witness  and  the 
respondent  and  the  character  of  the 
stranger  is  not  in  question;  where  such 
questions  are  permitted  tO  go  into  the 
record,  the  court  will  order  them  ex- 
punged.    B V.  B ,  10  C.  C.  558. 

386.  Where  a  husband  and  wife  have 
separated  by  agreement,  the  adultery  of 
either  after  the  separation  is  a  good 
ground  for  divorce.  Qee  v.  Gee,  13  C.  C. 
382. 

387.  The  court  refused  to  draw  the  in- 
ference of  adultery  from  the  testimony 
of  a  witness  who  refused  to  swear  that 
he  would  tell  the  whole  truth,  the  court 
having  no  means  of  knowing  what  or  how 
much  he  had  suppressed.  GirUher  v. 
Ointher,  15  C.  C.  130. 

388.  A  husband  will  not  be  granted  a 
divorce  on  the  groimd  of  his  wife's  adul- 
tery, where  it  appears  that  he  connived 
at  it  or  exposed  his  wife  to  lewd  company 
whereby  she  became  ensnared  to  that 
crime.  Tocum  v.  Tocum,  3  Dist  Bep. 
615. 

389.  Where  a  husband  libellant  per- 
sists in  chai^ng  his  wife  with  adultery 
without  a  single  fact  to  support  the 
charge,  such  circumstances  will  be  taken 
into  accoimt  upon  the  consideration  of 
other  charges  preferred  against  the  re- 
spondent. Stymiett  v.  Stymiest,  4  Dist. 
Bep.  306. 

390.  In  divorce  proceedings,  adultery 
cannot  be  established  by  the  mere  admis- 
sions or  declarations  of  the  respondent, 
unsupported  by  other  proof  or  corrobor- 
ating circumstances.  Quick  v.  Quidc,  6 
Kulp  137 ;  s.  0.  8  Lane.  117. 

391.  A  divorce  will  not  be  granted  for 
adultery  where  the  charge  rests  on  the 
testimony  of  the  husband  alone  and  upon 
alleged  confessions  made  to  him  and  his 
brother,  and  it  appears  that  his  evidence 
is  manifestly  false  in  its  details.  Blank 
V.  Blank,  6  York  67. 


(e)   Subsequent  bigamooB  maniJige. 

392.  A  subsequent  bigamous  marriage 
knowingly  contracted  is,  under  the  act  13 
March  1816  (Brightly's  Purdon  682),  a 
good  ground  for  a  divorce  at  the  suit  of 
the  other  party  to  the  first  marriage ;  and 
this,  though  the  libel  do  not  charge  adul- 
tery.    BalMoH  V.  Ballon,  13  C.  C.  697. 

(g)  Desertion. 

393.  A  libel  on  the  ground  of  desertion 
must  charge  the  desertion  to  have  been 
wilful  and  malicious;  a  statement  that 
the  respondent  has  deserted  and  refused 
to  live  with  the  libellant  and  refused  to 
conduct  herself  as  a  kind  and  loving  wife 
ought,  is  insufi&cient  and  the  proceedings 
will  be  quashed.  Crone  v.  Crone,  14  C.  C. 
466. 

394.  A  divorce  will  not  be  granted  on 
the  ground  of  desertion  where  the  libel 
sets  forth  an  alleged  or  supposed  mar- 
riage; there  must  be  a  lawful  marriage 
before  there  can  be  a  divorce.  Connor 
V.  Connor,  1  Dist  Rep.  368. 

395.  Where  the  testimony  proving  de- 
sertion is  taken,  concluded  and  submitted 
to  the  court  within  the  two  years,  the  pro- 
ceedings will  be  dismissed  unless  other 
grounds  of  divorce  are  alleged;  the  re- 
port will  not  be  held  subject  to  the  entry 
of  a  decree  at  the  expiration  of  the  two 
years.  Stymiest  v.  Stymiest,  4  Dist  Bep. 
306. 

396.  Incompatibility  of  temper  will 
not  justify  a  wife's  desertion;  and  if 
such  a  desertion  be  persisted  in  for 
two  years  the  husband  is  entitled  to  a 
divorce.  Van  Dyke  t.  Van  Dyke,  135 
P.  S.  469;  8.  0.  26  W.  N.  C.  227;  reverfr 
ing  8.  0.  46  L.  I.  607. 

397.  A  husband  has  a  right  to  change 
his  home  if  his  business,  his  comfort  or 
his  convenience  requires  it,  if  he  provides 
another  suitable  place  of  residence ;  and 
if  his  wife  refuse  to  accompany  him  to 
the  new  home  without  cause,  a  refusal 
constitutes  a  desertion  which  will  justify 
a  decree  of  divorce.  Beck  v.  Bede,  163 
P.  S.  649. 
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39S.  A  wife  who  leaves  lier  husband 
for  good  cause,  and  then  condones  the 
offence,  is  guilty  of  desertion  if,  when 
requested  to  return,  she  refuses  to  do  so. 
Svbbard  v.  Hubbard,  8  C.  C.  189. 

399.  Failure  of  a  husband  to  reprove 
his  children  when  they  spoke  unkindly 
of  their  stepmother  in  her  presence,  is 
not  such  reasonable  cause  as  will  justify 
the  latter's  desertion  of  her  husband. 
Pbtey  V.  Foley,  6  Montg.  58. 

400.  Suffering  a  wife  to  take  her  per- 
sonal property  irom  her  husband's  house 
does  not  constitute  separation  by  mutual 
consent     Foley  v.  Foley,  6  Montg.  58. 

401.  To  entitle  a  husband  to  a  divorce 
for  desertion,  an  intent  in  the  mind  of  the 
wife  to  desert  her  husband  must  be  shown 
either  by  her  volimtary  separation  from 
him  or  her  voluntary  refusal  to  live  with 
him.    Bowers  v.  Bowers,  5  York  182. 

402.  If  the  fair  inference  from  the  tes- 
timony is  that  the  respondent  waa  taken 
away  by  his  family  because  he  was  sick, 
and  that  he  had  failed  in  supporting  the 
Ubellant  because  he  was  unable  to  do  so, 
the  divorce  should  be  refused.  Nedy  v. 
Neely,  131  P.  S.  562. 

403.  Where  a  wife  leaves  her  husband's 
hoiise  under  the  provocation  of  a  blow 
and  soon  after  returns,  and  the  husband 
in  anticipation  of  her  return  locks  the 
door  against  her,  her  absence  thereafter 
is  not  such  a  wilful  and  malicious  desertion 
as  entitles  the  husband  to  a  divorce. 
Bardie  y.  Hardie,  162  P.  S.  227. 

404.  Where  the  absence  of  a  husband 
is  due  to  coercion  or  imprisonment,  there 
is  no  ground  for  a  divorce  because  of  de- 
sertion.   Frantz  v.  Frantz,  11  C.  C.  467. 

405.  The  mere  refusal  of  a  wife  to 
leave  her  home  in  a  foreign  country  and 
join  him  here  is  not  such  a  desertion  as 
will  authorize  a  divorce.  Shipman  v. 
Shipman,  6  Kulp  370. 

406.  A  divorce  will  not  be  granted  on 
the  ground  of  desertion  where  the  facts 
and  circumstances  are  not  so  testified  to 
that  the  court  can  determine  whether 
they  constitute  wilful  and  malicious  deser- 
tion ;  it  is  not  sufficient  for  the  Ubellant 


merely  to  testify  that  her  husband  has 
"deserted"  her.  Detrick  v.  Detrkk,  6 
Kulp  164. 

407.  Where  the  parties  were  domiciled 
in  New  York  state,  and  while  the  wife 
was  absent  on  a  visit  the  husband  came 
to  this  state  and  took  up  his  residence 
here,  and  he  did  not  ask  her  to  join  him 
but  she  refused  to  return  to  her  former 
home;  it  was  held,  that  she  was  not 
guilty  of  wilful  and  malicious  desertion. 
Denio  v.  Detiio,  6  Kulp  197. 

40a  A  malicious  desertion  by  the  hus- 
band is  not  established  by  itaere  evidence 
of  the  wife's  return  to  her  former  home 
and  her  non-receipt  of  any  support  from 
him.     Grimes  v.  Orimes,  12  Lane.  23. 

409.  Where  a  husband  calculating  and 
practising  upon  the  idiosyncrasies  of  his 
wife  designedly  goads  her  on  to  a  separa- 
tion for  the  purpose  of  making  it  the 
ground  for  an  application  for  divorce,  he 
will  be  treated  as  consenting  to  the  sepa- 
ration and  a  divorce  will  not  be  decreed. 
Bomich  v.  Bomich,  12  Lane.  134. 

410.  If  upon  the  trial  of  a  support  case 
the  wife  declares  that  she  will  not  leave 
her  mother  and  live  with  her  husband, 
such  a  refusal  does  not  constitute  a  deser- 
tion, which  will  justify  a  subsequent  de- 
cree of  divorce  in  the  husband's  favor. 
Smailey  v.  SmaUey,  2  Northam.  338. 

411.  Evidence  that  on  one  occasion  the 
husband  ill-treated  their  child,  whose 
patemify  he  denied,  by  striking  it  vio- 
lently a  number  of  times  in  the  face  and 
on  the  hip,  tripping  it  with  his  foot  and 
slapping  it  in  the  face  with  his  hat,  so 
that  it  bore  marks  the  next  day,  and  that 
he  remarked  that  he  did  not  intend  to 
keep  house  with  his  wife  any  longer,  was 
held  to  be  insufficient  to  justify  the  wife 
in  abandoning  her  husband,  and  having 
abandoned  him  she  could  not  obtain  a 
divorce  for  desertion.  Brdl  v.  BitU,  5 
York  69. 

412.  Upon  the  question  of  reasonable 
cause  for  a  desertion,  the  declarations  of 
the  wife  and  her  manifestations  of  sorrow 
at  the  time  are  admissible  as  part  of  the 
res  gestce,  but  not  so  of  her  subsequent 
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manifestations.    Hahn  v.  Beaior,  132  P.  S. 
242 ;  s.  c.  25  W.  N.  C.  361. 

413.  In  a  proceeding  against  a  wife  for 
desertion  where  the  respondent  has  not 
been  served,  the  evidence  must  be  clear 
and  satisfactory ;  it  is  not  enough  simply 
to  prove  that  she  left  the  domicil  of  her 
husband.  Gearing  v.  Charing,  1  Dist 
Kep.  418. 

414.  The  judgment  of  the  quarter  ses- 
sions in  proceedings  for  support  is  perti- 
nent but  not  conclusive  evidence  that  the 
defendant  has  been  guilty  of  such  deser- 
tion as  entitles  his  wife  to  a  divorce; 
when  either  party  withdraws  from  the 
residence  of  the  other  without  cause  or 
consent  an  intent  to  desert  is  manifested. 
Barrall  v.  BarrcUl,  6  Kulp  319. 

415.  A  wife  will  not  be  granted  a  di- 
vorce on  the  ground  of  desertion  where  it 
appears  that  she  had  not  spoken  to  her 
husband  two  or  three  years  before  they 
separated,  that  she  had  rented  his  room 
in  the  house  to  a  boarder,  and  that  she 
had  practically  crowded  him  out  of  the 
house.  Graham  v.  Graham,  153.  P.  S. 
450. 

416.  In  an  action  by  a  husband  for  de- 
sertion, where  the  defence  is  the  cruel  and 
barbarous  treatment  of  the  husband,  such 
defence  is  not  established  ordinarily  by  a 
single  blow  given  in  anger;  and  where 
there  is  evidence  of  other  acts  of  violence 
and  threats,  the  burden  is  on  the  wife  to 
prove  that  they  occurred  before  the  sep- 
aration.   Hardie  v.  Hardie,  162  P.  S.  227. 

417.  A  bond  to  comply  with  an  order 
to  support  the  obligor's  wife  is  no  bar  to 
a  proceeding  in  divorce,  but  may  be  taken 
into  consideration  on  the  question  of 
desertion.  Comm'th  v.  Jrnies,  9  C.  C. 
146. 

418.  A  wife's  right  to  a  decree  of  di- 
vorce on  the  ground  of  desertion  cannot 
be  defeated  by  proof  that  she  committed 
adultery  subsequent  to  such  desertion. 
Leidig  v.  Lmdig,  13  C.  C.  29. 

419.  In  a  proceeding  by  a  husband  for 
a  divorce  on  the  ground  of  desertion,  the 
suit  is  not  barred  by  the  fact  that  the 
husband  after  the  wife  had  deserted  him 


had  committed  adultery.    Shoemaker  v. 
Shoemaker,  1  York  133. 

420.  A  husband  who  refuses  to  live 
with  his  wife  or  to  support  her  or  their 
children,  except  to  have  absolute  control 
of  their  religious  training,  is  not  entitled 
to  a  divorce  for  desertion.  Lindsay  v. 
Lindsay,  4  Del.  46. 

421.  Where  a  husband  brought  suit  on 
the  ground  of  desertion ;  it  was  held,  that 
his  right  was  not  barred  by  the  payment 
of  five  dollars  to  the  wife  for  sewing  dtme 
by  her  for  their  children,  the  court  being 
of  opinion  that  the  money  was  not  paid  as 
an  allowance  for  the  wife's  support  and 
that  the  husband  was  not  consenting  to 
her  absence.  Baver  v.  Raver,  1  Dist. 
Eep.  177. 

422.  A  husband'~s  right  to  a  divorce  on 
the  ground  of  desertion  was  field  not  to 
be  barred  by  the  mere  physical  presence 
of  the  wife  in  his  house  for  a  brief  period 
at  occasional  intervals  without  any  inten- 
tion on  her  part  to  resume  the  duties  and 
obligations  of  matrimonial  cohabitation; 
such  presence,  however,  should  require 
the  most  careful  and  searching  examina- 
tion of  the  evidence.  Baver  v.  Baoer,  1 
Dist  Rep.  177. 

ttS.  If  the  conduct  of  the  parties 
shows  that  the  proceedings  are  a  mere 
subterfuge  to  obtain  a  divorce  and  not  a 
bona  Jide  desertion  the  divorce  will  be 
refused.  Kunz  v.  Kum,  1  Lack.  Jur. 
454. 

424.  Although  a  husband  has  aban- 
doned his  wife  for  more  than  two  years, 
a  divorce  will  not  be  decreed  in  her  favor 
where  the  evidence  shows  that  the  wife 
had  denied  him  his  marital  rights  and 
woidd  not  permit  him  to  sleep  in  her 
room,  that  she  had  rented  his  room  to 
strangers,  and  ordered  him  from  the  house, 
which  belonged  to  her,  and  had  had  him 
arrested  in  order  to  keep  him  away. 
Merriman  v.  Merriman,  40  P.  L.  J.  173. 

(A)   Cruel  treatment. 

425.  A  libel  which  alleges  cruel  and 
barbarous  treatment  must  also  all^e  that 
such  treatment  forced  the   libellant  to 
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withdraw  from  her  husband's  house  and 
family.  Dwiikd  v.  Dunkel,  11  C.  C. 
297. 

426.  Where  a  libel  by  a  husband  set 
forth  that  the  wife  owned  the  house  in 
which  they  lived,  and  that  she  treated 
him  cruelly  by  refusing  to  cook  his  meals, 
hiding  herself  from  him,  compelling  him 
to  occupy  a  separate  room  and  driving 
him  away,  commanding  him  to  leave  and 
saying  she  would  find  some  way  to  make 
him  go ;  it  was  held,  that  it  did  not  state 
a  sufKcient  cause  for  divorce  nor  establish 
a  constructive  desertion  and  that  it  would 
be  dismissed  on  demurrer.  Smith  v.  Smith, 
4  Dist.  Eep.  397. 

427.  Where  a  marriage  is  void  by  rea- 
son of  a  prior  marriage  of  one  of  the 
parties,  a  decree  of  divorce  cannot  be 
granted  for  cruel  and  barbarous  treat- 
ment Heinzman  v.  Heinzvian,  15  C.  C. 
669. 

42a  Where  a  libellant  deserted  her 
husband  in  a  foreign  country  and  came 
to  this  coimtry  with  the  respondent,  where 
a  marriage  ceremony  was  performed  be- 
tween them;  it  was  Jield,  that  she  wa^ 
not  an  innocent  or  injured  party  and  was 
not  entitled  to  a  decree  of  divorce  on  the 
ground  of  intolerable  treatment.  Jones 
V.  Jones,  7  Kulp  516;  s.  c.  6  Del.  131. 

429.  Where  a  libel  alleges  cruel  and 
barbarous  treatment  which  endangered 
the  libellant's  health  and  life,  a  divorce 
will  not  be  granted  where  the  testimony 
does  not  show  that  her  life  was  in  danger. 
Dunkel  v.  Dunkel,  11  C.  C.  297. 

430.  Cruelty  which  will  justify  a  wife 
in  leaving  her  husband  must  be  more  than 
meanness  or  parsimony  in  providing  for 
her  wants;  where  it  appeared  that  the 
husband  required  his  wife  to  get  supper 
on  the  wedding  night  and  subsequently 
compelled  her  to  milk  the  cows  and  make 
butter  without  giving  her  the  proceeds; 
it  was  held,  that  this  was  not  such  treat- 
ment as  would  justify  her  in  separating 
from  him,  and  where  these  facts  appeared 
npon  a  rule  for  alimony  and  counsel  fees, 
an  order  for  the  same  was  refused.  Mar- 
tin V.  Martin,  6  Kulp  156. 


431.  Evidence  that  the  wife  scolded, 
would  swear  at  her  husband,  that  they 
occupied  separate  beds,  rarely  ate  together, 
that  the  wife  had  made  threats  of  poison- 
ing the  husband  and  his  son,  does  not 
present  such  a  case  of  cruel  and  barba- 
rous  treatment  as  will  entitle  a  husband 
to  a  divorce.  Hahn  v.  Bealor,  132  P.  S. 
242;  8.  c.  25  W.  N.  C.  361. 

432.  In  a  proceeding  by  a  husband  for 
cruel  and  barbarous  treatment,  where  the 
wife  admitted  on  cross-examination  that 
she  broke  the  glass  door  of  her  husband's 
store  and  interfered  with  his  customers, 
that  she  broke  dishes  and  threw  them 
downstairs,  that  she  threw  hot  coffee  on 
the  servant-girl,  and  that  on  two  occar 
sions,  when  her  step-sons  complained  of 
the  dinner,  she  brought  in  slop  and  threw 
it  on  the  table,  a  divorce  was  properly 
decreed.  Heilbron  v.  Heilhron,  168  P.  S. 
297. 

43a  Upon  a  libel  for  divorce  brought 
by  the  husband  for  cruel  and  barbarous 
treatment,  a  divorce  was  refused  upon 
evidence  that  the  wife  slapped  her  hus- 
band in  the  face  and  afterwards,  while  he 
was  down,  kicked  him  on  the  head  and 
face  three  times,  but  inflicted  no  serious 
injury;  that  she  wrote  him  abusive  let- 
ters, some  of  which  were  anonymous; 
that  she  did  not  occupy  the  same  room 
with  him ;  but  she  entered  up  a  judgment 
note  against  him  for  the  purpose  of  ruin- 
ing his  business ;  that  she  made  eztravar 
gant  purchases  on  his  credit,  knowing  him 
to  be  in  embarrassed  circumstances ;  and 
that  she  alienated  the  affections  of  his 
children  from  him.  Sdph  v.  Sciple,  4 
Northam.  106. 

434.  The  declarations  of  the  wife,  in 
an  action  for  divorce,  as  to  ill-treatment, 
made  at  a  time  so  distant  from  the  occxir- 
rence  as  not  to  be  a  part  of  the  res  gestae, 
are  not  admissible  in  evidence.  Cain  v. 
Cain,  140  P.  S.  144;  afiBrming  s.  o.  6 
Montg.  34. 

435.  In  a  suit  by  a  husband  for  a  di- 
vorce for  cruel  and  barbarous  treatment, 
the  evidence  should  be  clear  and  conclu- 

■  sive  and  consist  of  something  more  than 
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threats  by  a  jealous  iroman.    PkiUips  v. 
Phaiips,  6  Kulp  14. 

436.  The  violent  acts  of  an  insane  hus- 
band do  not  entitle  the  wife  to  a  divorce. 
Fritzinger  v.  Fritzinger,  5  Kidp  607. 

437.  In  an  action  for  divorce  on  the 
ground  of  cruel  and  barbarous  treatment, 
evidence  is  admissible,  on  behalf  of  the 
respondent,  to  shov  that  such  treatment 
resulted  from  the  insanity  of  the  respon- 
dent.    Hansell  v.  Hansell,  15  C.  C.  614. 

43a  Authorities  on  the  subject  of  cruel 
treatment  and  indignities  as  causes  for 
divorce  are  collated  in  notes  to  Hawkins 
V.  Hawkins,  3  Atlan.  763 ;  Smith  v.  Smith, 
6  Ibid.  128;  Hdyoke  v.  Hdyoke,  6  Ibid. 
830;  and  Wilson  v.  Wilson,  13  Ibid.  103. 

439.  For  a  remarkable  paper-book  on 
the  subject  of  cruel  and  barbarous  treat- 
ment and  indignities,  see  Harris's  Appeal, 
3  Leg.  Chron.  86 ;  s.  o.  2  W.  N.  C.  331. 

(i)    Personal  indignities. 

440.  A  charge  of  indignities  to  the 
person  is  sustained  by  evidence  of  habit- 
ual drunkenness,  ill-temper  and  neglect 
to  provide,  public  charges  of  adultery 
and  abortion,  and  repeated  threats  to 
kill,  accompanied  by  acts  manifesting  a 
purpose  to  execute  them.  Mason  v.  Ma- 
s<m,  131  P.  S.  161. 

441.  A  husband  is  not  entitled  to  a 
divorce  for  "indignities  to  his  person." 
Phillips  V.  FliiUips,  6  Kulp  14. 

443.  A  decree  can  only  be  justified  for 
indignities  to  the  person,  when  such 
indignities  have  been  practised  often 
enough  to  be  fairly  described  as  a 
course  of  conduct;  the  body  need  not 
be  physically  touched;  where  the  in- 
dignities render  the  condition  of  the 
siifferer  intolerable  and  her  life  burden- 
some and  thereby  force  her  to  withdraw 
from  her  husband's  house,  she  will  be 
granted  a  divorce;  where  it  was  shown 
that  a  husband  treated  his  wife  more 
as  a  servant  than  as  his  wife,  that  he 
rarely  spoke  to  her  or  answered  her 
questions,  that  if  his  wife  entered  the 
room  he  would  leave  it,  that  he  com- 
pelled  her   to  sleep    in  another    room, 

37 


that  he  helped  himself  to  food  at  the 
table  and  did  not  help  her,  that  he  paid 
no  attention  to  her  when  she  was  sick, 
and  that  when  she  asked  him  to  put 
the  coal  on  the  fire,  he  refused,  saying, 
«  What  did  I  get  you  for  ?  "  a  decree  of 
divorce  for  indignities  to  the  person  was 
awarded.  Brobaker  v.  Brobaker,  4  Dist. 
Bep.  186. 

(Je)  Impotency. 

443.  A  divorce  on  the  ground  of  im- 
potency may  be  granted  on  the  uncorrob- 
orated testimony  of  the  libellant,  if  there 
be  no  suspicion  of  collusion.  If  the 
testimony  of  the  libellant  is  persuasive, 
a  medical  examination  ought  not  to  be 
required.  Christnum  v.  Christmas,  7 
C.  C.  696. 

(f)   Conviction  of  crime. 

444.  Under  the  act  1  June  1891 
(Brightly's  Purdon  684),  where  the  con- 
viction is  outside  the  state,  though 
punishable  in  this  state  by  a  sentence  for 
two  years  or  more,  such  conviction  is  no 
ground  for  divorce  if  the  sentence  in  the 
other  state  is  only  for  two  years  or  less. 
Frantz  v.  Frantz,  11  C.  C.  467. 

445.  An  assault  with  intent  to  commit 
rape  is  not  an  infamous  crime,  and  a 
divorce  will  not  be  granted,  under  the  act  1 
June  1891  (Brightly's  Purdon  684)  merely 
upon  proof  that  the  respondent  has  been 
convicted  of  such  a  crime  and  sentenced 
to  two  years  and  six  months  in  the 
penitentiary.  Wheeler  v.  Wheeler,  13 
C.  C.  396. 

(m)  Of  the  UbeL 

446.  The  omission  of  the  afi&davit  to 
the  libel  is  fatal  to  the  jurisdiction. 
Roberts  v.  Roberts,  5  Kulp  628. 

447.  An  affidavit  to  a  libel  which 
omits  to  state  that  the  complaint  is  not 
made  out  of  levity  or  by  collusion  is 
fatally  defective.  Fritzinger  v.  Fritzinger, 
6  Kulp  607. 

44a   A  libel  in    divorce    must    show 
upon  its  face  that  the  libellant  resides  in 
62 
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the  connty    wherein     she    brings    suit. 
Ghuld  V.  Govid,  14  C.  C.  185. 

449.  Where  the  libel  failed  to  set  out 
the  citizenship  and  domicil  of  the  parties 
at  the  time  of  the  marriage  and  since, 
and  the  return  of  service  of  the  subpoena 
failed  to  set  forth  specifically  the  place 
where  such  service  was  made,  and  no 
notice  was  given  to  the  respondent  of  the 
time  and  place  of  taking  depositions,  the 
libel  was  dismissed.  Weic?iel  v.  Weichd, 
16  C.  C.  606. 

450.  The  libel  must  state  the  county 
in  which  the  libellant  resides ;  otherwise 
an  application  for  a  subpoena  will  be 
refused.  Johnton  v.  Johnson,  3  Dist 
Bep.  166. 

451.  Where  the  libel  sets  out  a  statu- 
tory cause  of  divorce  in  the  terms  of  the 
statute,  but  specifies  particulars  not  with- 
in the  statutory  requirements  and  tend- 
ing to  negative  the  general  averment,  the 
libel  may  be  amended  by  striking  out 
such  particulars  as  sixrplusage,  and  if  the 
evidence  sustains  the  specific  cause  of 
action  a  divorce  may  be  decreed.  Heil- 
bron  V.  Heilbron,  158  P.  S.  297. 

452.  The  court  will  permit  a  libel  in 
divorce  for  cruel  and  barbarous  treatment 
to  be  amended    by  adding  thereto  the 

charge  of  adultery.    A v.  A ,  12 

C.  C.  608. 

453.  The  court  will  allow  an  amend- 
ment of  the  libel  by  adding  to  a  charge 
of  offering  indignities  to  libellant's  per- 
son, an  allegation  of  cruel  and  barbarous 
treatment;  and  this,  after  a  master  has 
been  appointed  in  the  case.  Daaey  v. 
Daaey,  13  C.  C.  612. 

(n)   Subpoena  and  service. 

454.  It  is  sufficient  for  the  judge  to 
enter  the  allowance  of  the  snbpcena  upon 
the  back  of  the  libel ;  it  is  not  necessary 
that  he  should  also  sign  the  subpoena. 
McQuaide  v.  McQuaide,  8  Montg.  150. 

455.  Where  the  petition  is  filed  within 
thirty  days  of  the  next  term,  the  sub- 
poena may  be  made  returnable  to  the 
term  succeeding  the  next  term.  Mc- 
Quaide V.  McQuaide,  8  Montg.  150. 


496.  Service  of  a  subpoena  in  divorce 
in  another  state  has  not  the  effect  of 
personal  service.  Thicker  v.  Iktcker,  1 
Lack.  Jur.  263. 

457.  A  personal  service  within  the 
county  is  sufficient  though  the  respon- 
dent reside  in  another  state.  Adgate  v. 
Adgate,  1  Lack.  Jur.  353. 

45&  If  the  respondent  be  confined  in 
an  insane  asylum  a  committee  should  be 
appointed  to  guard  his  rights ;  the  libel- 
lant cannot  proceed  by  publication. 
Fritzinger  v.  Fritzinger,  6  Kulp  607. 

459.  Where  the  subpoena  is  served  less 
than  fifteen  days  before  the  return  day, 
no  step  can  be  taken  in  the  cause  at  the 
term  to  which  the  writ  was  returnable; 
the  libellant  must  wait  until  the  expi- 
ration of  that  term.  Moyer  v.  Moyer,  3 
Dist.  Rep.  239. 

460.  Where  the  respondent  cannot  be 
found  in  the  county  but  resides  outside 
of  the  state,  an  alias  subpoena  must  issue 
in  all  cases  although  the  residence  of  the 
defendant  may  be  known ;  a  subpoena  in 
divorce  cannot  be  served  personally  on 
the  respondent  outside  of  the  state. 
Briggs  v.  Briggs,  5  Del.  76. 

461.  A  divorce  will  not  be  granted 
upon  an  acceptance  of  service  by  the 
respondent  without  the  state,  especially 
where  no  one  vouches  for  the  identity  of 
the  person  who  signs  the  acceptance  and 
there  is  nothing  about  the  paper  filed 
which  is  authenticated  in  any  way. 
Bittinger  v.  Bittinger,  4  Dist.  Rep.  441. 

(o)  Bill  of  pa^colars. 

462.  If  the  libel  neglects  to  state  when 
the  desertion  began,  the  respondent  is 
entitled  to  a  bill  of  particulars.  Baffy, 
Bag,  25  W.  N.  C.  156. 

463.  On  the  trial  of  an  issue  in  divorce 
it  is  in  the  sound  discretion  of  the  court 
to  allow  an  amendment  of  the  bill  of  par- 
ticulars and  admit  testimony  under  it. 
Mdvin  V.  Melvin,  130  P.  S.  6. 

(p)  Antwer. 

464.  After  a  divorce  proceeding  is  at 
issue  and  before  a  master,  the  respondent 
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cannot  amend  his  answer  without  an 
application  to  the  court  Leidig  v.  Lei- 
dig,  13  C.  C.  29. 

(9)  Eyidence. 

465.  Where  a  rule  of  court  provided 
for  ten  days'  personal  notice  of  the  time 
and  place  of  taking  testimony,  if  the 
respondent  could  be  found,  and  other- 
wise notice  by  advertising ;  it  was  held, 
that  a  notice  by  advertising  was  insuffi- 
cient where  there  was  nothing  to  show 
that  the  respondent  could  not  be  found. 
Adams  v.  Adams,  15  C.  C.  237. 

466.  If  there  be  a  personal  service 
upon  the  respondent,  the  libellant  is  com- 
petent to  testify  as  to  the  cause  of  divorce. 
Adgate  v.  Adgate,  1  Lack.  Jur.  363. 

467.  Where  it  appears  that  notice  of 
the  master's  meeting  has  reached  the 
respondent  through  a  registered  letter, 
the  libellant  is  a  competent  witness  to 
testify  generally;  and  this,  though  the 
subpoena  has  not  been  served  on  the 
respondent  and  he  has  not  appeared. 
Kolp  V.  Kolp,  3  Dist  Rep.  1. 

46a  If  there  is  no  service  or  appear- 
ance the  libellant  is  not  a  competent  wit- 
ness in  divorce,  except  to  prove  the  fact 
of  marriage.  Shipman  v.  Shipman,  6 
Kulp  370. 

469.  Where  the  defendant  has  not 
been  served  personally  and  has  not 
appeared,  the  plaintiff  is  not  a  competent 
witness  except  as  to  the  fact  of  marriage, 
and  where  the  plaintiff  has  testified  be- 
fore the  examiner  generally  and  the  exam- 
iner recommends  &  decree  of  divorce,  his 
report  must  show  the  exact  facts  upon 
which  the  decree  is  to  be  based,  and  must 
also  show  affirmatively  that  his  conclu- 
sion is  not  based  on  the  incompetent  evi- 
dence of  the  plaintiff.  Koup  v.  Koup,  7 
Kulp  342. 

470.  Where  there  has  been  no  personal 
service  either  of  the  subpoena  or  of  the 
notice  to  take  depositions,  the  libellant  is 
not  a  competent  witness  as  to  anything 
except  the  marriage.  Grimes  v.  Chimes, 
12  Lane.  23. 


(*")  Costs  and  coansel  fees. 

471.  The  sum  of  five  hundred  dollars 
for  the  wife's  coimsel  fees  was  considered 
a  sufficient  allowance,  though  the  husband 
was  worth  one  hundred  thousand  dollars. 
Bay's  Appeal,  6  Atlan.  40. 

472.  If  the  husband  be  libellant,  the 
wife,  on  a  rule  for  counsel  fees,  need  not 
show  the  husband's  ability  to  pay.  If  he 
cannot  pay  the  proceedings  will  be  stayed. 
Deemer  v.  Deemer,  7  C.  C.  664. 

473.  An  order  for  alimony  and  counsel 
fees  will  not  be  made  until  the  court  has 
definite  aud  particular  knowledge  of  the 
financial  ability  of  the  husband  and  the 
nature  and  character  of  the  professional 
services  of  the  wife's  counsel.  Axer  v. 
Boer,  7  Kulp  244. 

474.  Where  a  decree  of  divorce  has 
been  opened  and  the  case  referred  back 
to  a  master,  the  wife  will  be  granted  ali- 
mony, counsel  fees  and  expenses  upon 
her  affidavit  that  she  had  no  knowledge 
of  the  divorce  proceedings.  Quelin  v. 
Qudin,  11  C.  C.  266. 

475.  Counsel  fees  will  be  allowed  to  a 
wife  although  it  be  proven  that  she  has 
been  guilty  of  adidtery.  Pratz  v.  JVots, 
11  C.  C.  262;  8.  0. 1  Dist.  Eep.  699. 

476.  Where  the  wife  is  living  in  her 
husband's  house  as  a  member  of  his 
family  pending  the  divorce  proceedings, 
the  court  has  no  authority  to  make  an 
order  for  alimony  pendente  lUe,  but  it  may 
allow  her  a  counsel  fee.  JPVey  v.  Prey,  10 
Lane.  216. 

477.  The  court  ordered  the  husband 
respondent  to  pay  to  the  wife  thirty  dol- 
lars to  enable  her  to  prosecute  her  suit. 
Baumgardiier  v.  Baumgardner,  7  Lane. 
276. 

47a  Where,  as  in  Lackawanna  coimty, 
the  testimony  is  taken  before  a  judge,  the 
fees  of  the  stenographer  must  be  paid  by 
the  libellant.  Kunz  v.  JTunz,  1  Lack. 
Jur.  464. 

479.  The  fees  of  an  examiner  in  divorce 
as  taxed  by  the  prothonotary,  if  supported 
by  the  evidence,  will  not  be  disturbed  by 
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the  court  on  appeal.  Uhrich  v.  Uhrich,  1 
Northam.  128. 

480.  The  right  to  enforce  the  payment 
of  costs  in  a  case  of  divorce  a  vinculo 
matrimonii  by  attachment  is  more  than 
doubtful.  Uhri^  v.  Uhrich,  1  Northam. 
69. 

48L  Where  the  libellant  is  a  minor 
and  suit  is  brought  through  his  father  as 
next  friend,  an  attachment  will  issue 
against  him  for  non-payment  of  counsel 
fees  and  alimony ;  and  this,  without 
proof  of  his  ability  to  pay  alimony. 
West  V.  West,  11  C.  C.  254. 

483.  A  foreign  attachment  will  lie  to 
recover  the  costs  of  a  divorce  suit  awarded 
to  the  libellant  therein.  Harter  v.  Barter, 
4  Dist.  Sep.  211. 

(<)  Issue. 

483.  An  application  for  a  trial  by 
jury  is  too  late  after  the  filing  of  the 
examiner's  report  Uhrich  v.  Uhrich,  1 
Northam.  58. 

484.  An  issue  will  not  be  granted 
after  the  examiner  has  examined  some 
of  the  witnesses.  Lathrop  v.  Laihrop, 
2  Northam.  9. 

485.  An  issue  will  not  be  awarded 
where  the  respondent  attended  the  hear- 
ing before  the  examiner,  cross-examined 
the  witnesses  and  announced  that  he  had 
no  evidence  to  offer.  Mines  v.  Hinea,  5 
York  69. 

486.  A  rule  of  court  which  requires 
that  a  demand  by  the  respondent  for  an 
issue  shall  be  made  in  his  answer  will 
be  strictly  enforced.  Beinbold  v.  Beiti- 
bold,  15  C.  C.  336. 

487.  Where  a  rule  of  court  provides 
that  if  an  answer  be  filed  it  shall  state 
whether  the  respondent  demands  an  is- 
sue, or  otherwise  a  jviry  trial  shall  be 
taken  to  be  waived,  and  the  answer  filed 
does  not  contain  any  demand  for  an  is- 
sue, it  is  too  late  to  demand  an  issue 
at  the  hearing  before  the  commissioner, 
where  the  libellant  was  in  attendance 
with  counsel  and  Avitnesses.  Johnson  v. 
Johnson,  4  Dist.  Bep.  460. 

48a  Upon  the  trial    of   an  issue  in 


divorce,  it  is  not  improper  fbr  the  libel- 
lant's  counsel  to  ask  the  jurymen  before 
they  are  sworn  whether  they  are  con- 
scientiously opposed  to  the  granting  of 
divorces.     Beck  v.  Beck,  163  P.  S.  649. 

(*)   Decree. 

489.  After  the  lapse  of  the  term,  the 
court  haa  no  power  to  set  aside  a  decree 
discharging  a  rule  for  divorce.  Glover 
V.  OUyver,  1  Lack.  Jur.  262. 

490.  A  decree  in  divorce  will  not  be 
disturbed  after  a  delay  of  four  years, 
unless  it  be  clearly  shown  that  the  pro- 
ceeding is  illegal.  McQuaide  v.  Ma- 
Qmide,  8  Montg.  150. 

(tf)  Effect  of  decree. 

491.  After  a  divorce,  neither  the  hus- 
band nor  wife,  in  case  of  the  death  of  the 
other,  can  claim  anything  from  the  estate, 
either  under  the  intestate  laws,  by  dower, 
curtesy,  or  survivorship.  Hecht's  Estate, 
9  C.  C.  664;  s.  c.  28  W.  N.  C.  183. 

492.  Where  a  husband  and  wife  con- 
veyed land  charged  with  the  payment  of 
the  legal  interest  of  a  certain  sum  of 
money,  to  the  grantor  and  his  wife  dur- 
ing their  joint  lives,  and  to  the  wife 
during  her  life,  if  she  survived  her  hus- 
band, and  on  the  same  day  the  land  was 
reconveyed  to  the  husband,  subject  to 
the  same  charge;  and  subsequently  the 
land  was  sold  by  the  sheriff,  and  some 
years  afterwards  the  husband  and  wife 
were  divorced;  it  was  held,  that  the 
charge  was  not  divested  by  the  sherifTs 
sale,  that  the  wife's  interest  was  not 
divested  by  her  divorce,  and  that  the"  lien 
of  the  charge  extended  to  every  part  of 
the  land  conveyed,  and  upon  a  division 
of  the  land  the  lien  could  not  be  appor- 
tioned without  the  consent  of  the  parties 
for  whose  benefit  it  was  created.  Blcmk 
V.  Kline,  165  P.  S.  613 ;  affirming  s.  o.  10 
Lane.  76. 
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Xn.  Divorce  from  bed  and  board. 

493.  A  wife  is  entitled  to  a  divorce 
a  menaa  et  tfioro  for  such  indignities  to 
her  person  as  render  her  condition  intol- 
erable and  life  burdensome,  and  force  her 
to  withdraw  from  his  house  and  home, 
though  they  do  not  endanger  her  life. 
Mdvin  V.  Mdvin,  130  P.  S.  6. 

494.  A  divorce  a  menaa  et  tkoro  granted 
a  wife  does  not  destroy  her  right  to  ad- 
minister to  his  estate.  Fyoc/da  Estate, 
136  P.  S.  522. 


Zm.  Alimony. 

495.  The  merits  of  the  main  contro- 
versy will  not  be  considered  on  an  ap- 
plication for  alimony  pendente  lite,  except 
where  the  evidence  is  clear  that  the  wife 
is  living  in  a  state  of  adultery.  So,  that 
the  husband  is  in  ill  health  and  needs  all 
his  income,  is  no  defence  to  such  a  rule, 
but  alimony  in  such  a  case  will  not  be 
ordered  if  the  wife  be  self-supporting. 
Schireman  v.  Schireman,  7  C.  C.  110. 

496.  Upon  a  ride  for  alimony,  if  an 
answer  be  filed  denying  the  alleged 
adultery,  the  coiirt  will  not  go  into  the 
merits  but  will  grant  the  application. 
Sutton  V.  Sutton,  26  W.  N.  C.  398. 

497.  Alimony  pendente  lite  will  be 
granted  to  a  wife  who  is  the  libellant. 
Smith  V.  Smith,  11  C.  C.  466. 

496.  Where  a  decree  of  divorce  has 
been  opened  and  the  case  referred  back 
to  a  master,  the  wife  will  be  granted 
alimony,  counsel  fees  and  expenses  upon 
her  afldavit  that  she  had  no  knowledge 
of  the  divorce  proceedings.  Quelin  v. 
Quelin,  11  C.  C.  265. 

499.  That  the  court  of  quarter  sessions 
has  made  an  order  upon  a  husband  to  pay 
for  the  support  of  his  wife  will  not  pre- 
vent the  common  pleas  from  decreeing 
alimony  pendente  lite;  both  orders  may 
run  concurrently,  but  when  the  common 
pleas  has  awarded  a  divorce  with  or 
without  alimony,  the  jurisdiction  of  the 
quarter  sessions  is  at  an  end.  Heilbron 
V.  Heilbron,  158  P.  S.  297. 


500.  Upon  dismissing  a  libel  by  the 
husband,  the  court  has  no  power  to  re- 
quire alimony  to  be  paid  until  the  farther 
order  of  the  court;  an  order  for  alimony 
pendente  lite  must  be  limited  to  the 
pendency  of  the  suit,  and  should  ter- 
minate with  the  decree  dismissing  the 
libel.  HeUbrnn  v.  Heilbron,  168  P.  S. 
297. 

501.  Alimony  cannot  be  awarded  on  a 
decree  a  vinculo  matrimonii  or  a  sentence 
of  nullity,  except  where  the  common  law 
rule  has  been  changed  by  statute.  J^otui 
v.  Faujs,  6  Kulp  364 

502.  If  the  husband  be  without  means, 
alimony  pendente  lite  will  be  refused. 
FMlips  V.  Phillips,  6  Kulp  490. 

503.  Where  the  wife  was  respondent 
and  it  appeared  that  the  husband  had 
provided  a  suitable  home  for  her  and 
that  she  had  refused  without  reasonable 
cause  to  leave  her  parents'  house  and  live 
with  her  husband,  the  court  refused  an 
order  for  alimony  pendente  lite.  (FHara 
V.  CfHara,  12  C.  C.  603.  This  rule  was 
not  applied  where  the  wife  was  seeking 
a  divorce  for  cruel  treatment.  Downing 
V.  Downing,  7  Kulp  138. 

504.  Where  the  wife  is  living  in  her 
husband's  house  as  a  member  of  his 
family  pending  the  divorce  proceedings 
the  court  has  no  authority  to  make  an 
order  for  alimony  pendente  lite,  bat  it 
may  allow  her  a  counsel  fee.  Freg  v. 
Frey,  10  Lane.  216. 

505.  Alimony  pendente  lite  will  not  be 
awarded  to  a  wife  where  it  appears  that 
she  has  been  guilty  of  adultery.  Praia 
V.  Pratz,  11  C.  C.  252;  s.  c.  1  Dist  Bep. 
699. 

506.  Alimony  pendente  lite  will  be  re- 
fused if  it  be  clearly  shown  that  the  wife 
is  living  in  a  state  of  adultery.  Faux  v. 
Faux,  5  Kulp  263. 

507.  A  wife  is  entitled  to  alimony  pen- 
dente lite,  whether  she  be  libellant  or 
respondent,  with  the  possible  exception 
when  she  is  living  in  open  adulteiy. 
Hirst  V.  Hirst,  1  Northam.  292. 

506.  An  order  for  alimony  pendente  lite 
will  be  vacated  upon  evidence  being  pro- 
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duced  showing  a  single  act  of  adultery 
committed  by  the  wife  pending  the 
divorce  proceedings.  Alexa-nder  t.  Alex- 
ander, 2  Lack.  Jur.  128. 

509.  A  petition  for  an  execution  for 
alimony  need  not  state  the  amount  due ; 
it  is  sufficient  if  it  states  that  no  alimony 
has  been  paid  and  prays  for  process  to 
compel  its  payment.  Elmer  v.  Elmer,  150 
P.  S.  205;  reversing  s.  c.  11  C.  C.  623. 

510.  In  a  proceeding  for  divorce 
brought  by  the  husband,  under  the  act 
8  May  1854  (Brightly's  Purdon  684),  for 
cruel  and  barbarous  treatment,  payment 
of  alimony  allowed  the  wife  may  be  en- 
forced by  a  fieri  facias  or  attachment; 
there  is  no  act,  however,  which  authorizes 
the  employment  of  a  ca.  so.  for  such  pur- 
pose. Elmer  v.  Elmer,  160  P.  S.  206 ;  re- 
versing s.  c.  11  C.  C.  623. 

511.  Where  the  libellant  fails  to  i>ay 
the  alimony  awarded  the  respondent,  its 
payment  will  be  enforced  by  attachment. 
WaUen  v.  WaUen,  11  C.  C.  41. 

5X2.  Where  a  decree  for  alimony  was 
served  by  leaving  it  at  the  respondent's 
last  known  residence  with  an  adidt  mem- 
ber of  his  family,  and  a  rule  for  an  attach- 
ment was  served  on  the  respondent's 
brother-in-law,  being  an  adult  member  of 
his  family,  and  upon  a  member  of  the  bar 
having  his  office  with  the  respondent's 
counsel,  and  being  closely  associated  with 
him;  it  was  held,  that  an  attachment 
would  issue  against  the  respondent. 
Tobin  V  Tobin,  12  C.  C.  374. 


XIV.  Breach  of  promise  of  mar- 
riage. 

SX3.  A  promise  of  marriage  cannot  be 
inferred  from  acts  and  expressions  in- 
dicating intimacy  and  affection,  and  tak- 
ing place  while  the  plaintiff  was  living 
with  the  defendant  as  his  mistress. 
Bleaer  v.  Eoons,  132  P.  S.  401. 

514.  In  an  action  for  breach  of  prom- 
ise of  marriage,  what  is  sufficient  evi- 
dence of  fraud  in  the  procurement  of  a 
release  to  justify  its  submission  to  the 
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jury.  Ettinger  v.  Jones,  139  P.  S.  218; 
s.  c.  27  W.  N.  C.  172.  See  Newkirk  v. 
Scott,  4  Del.  449. 

515.  In  an  action  for  breach  of  promise 
of  marriage,  where  the  affidavit  to  hold 
to  bail  averred  that  the  defendant  after 
obtaining  the  consent  of  the  plaintiffs 
parents  and  taking  out  a  license,  refused 
to  have  the  ceremony  performed  or  to  see 
her  or  to  have  anything  to  do  with  her, 
and  had  written  a  letter  to  her  to  that 
effect;  it  was  Tield,  that  the  defendant 
would  not  be  discharged  on  common  bail ; 
it  was  not  necessary  to  aver  that  the 
plaintiff  offered  to  marry  the  defendant. 
Weaver  v.  Cline,  12  C.  C.  363. 

516.  In  an  action  for  breach  of  promise 
of  marriage,  an  affidavit  which  does  not 
set  forth  that  the  plaintiff  accepted  the 
defendant's  offer  to  marry  is  insufficient 
to  hold  to  bail ;  so,  it  is  insufficient  to  use 
the  words  "  the  said  defendant "  without 
naming  him.  Snedden  v.  Ounn,  16  C.  G. 
47. 

ICE. 

See  MimioiPAi.  Cobpobatioks. 

1.  In  an  action  for  the  destruction 
of  an  imharvested  crop  of  ice,  compen- 
sation is  the  measure  of  damages;  that 
is,  the  value  at  the  nearest  market  less 
the  cost  of  getting  it  into  such  market, 
but  including,  as  a  part  of  the  cost,  the 
loss  in  handling  and  from  shrinkage. 
Stauffer  v.  Miller  Soap  Co.,  151  P.  S. 
330. 

2.  Where  the  defendants  cut  ice  in 
the  river  so  as  to  obstruct  and  inter- 
fere, with  a  winter  way  across  the  river 
which  had  been  used  by  the  public  for 
more  than  twenty  years;  it  was  held, 
that  such  unlawful  interference  with  the 
right  of  passage  was  an  indictable  of- 
fence.    Comm'th  v.  Christie,  13  C.  C.  149. 

3.  Where  the  driver  of  an  ice  ws^on 
entered  security  to  the  company  for  the 
prompt  return  of  all  moneys  collected 
and  the  prompt  settlement  of  all  short- 
a^^es,  and  in  the  event  of  a  dispute  as 
to  the  amount  of  money  due,  the  set- 
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tlement  was  to  be  made  by  the  book- 
keeper, and  the  defendant  refused  to 
account  for  overdue  ice  bills,  which  he 
bad  been  unable  to  collect,  and  the 
bookkeeper  settled  the  account  and 
charged  the  defendant  with  the  bills; 
it  was  held,  that,  as  the  dispute  was 
in  regard  to  the  construction  of  the 
contract,  its  settlement  was  not  com- 
mitted to  the  bookkeeper,  and,  further, 
that  the  defendant  was  not  liable  for 
the  unpaid  bills.  Knickerbocker  Ice  Co. 
T.  SmUh,  147  P.  S.  248. 


INCEST. 

See  Criminal  Law,  XXXTV. 


mCUMBRANCES. 

See  Covenant:  Execution,  XV. 

nmEMinTY. 

See   GUABANTT. 


iin)ic£S. 

See  Beoisteb  of  Wills. 

UmiCTMElTT. 

See  Cbiminal  Law,  IX.:  Libel,  VII, 

nrFANTS. 

See  Pleasing  :  Pbacticb. 

L   Parent  and  child. 

(a)  Custody  of  children. 

(b)  Bights  of  parents. 

(c)  Liability  of  parents. 

(d)  Adoption. 

(e)  Actions  for  seduction. 


n.   Guardian  and  ward. 

(a)  Appointment   and  removal 
of  guardians. 

(b)  Powers  of  guardians. 

(c)  Rights  of  guardians. 

(d)  Liabilities  of  guardians. 

(e)  Compensation  of  guardians. 
(g)  Guardians'  bonds. 
(A)  Guardians'  accounts, 
(t)  Settlements   between  guar- 
dian and  ward. 

m.   Infants'  estates. 
lY.   Bights  of  infants. 
Y.  Besponsibilities  and  disabilities  of 

infants. 
YI.   Actions  by  and  against  minors. 
YII.   Maintenance. 
YHI.   Cruelty  to  children. 

I.  Parent  and  child. 
(a)  Custody  of  children. 

1.  Upon  a  fiabeaa  corpus  for  the  cus- 
tody of  a  child  the  court  has  no  power  to 
make  an  order  on  the  respondent  to  take 
the  child  into  a  neighboring  state  and 
submit  her  right  to  its  custody  to  the 
courts  of  that  state,  and  a  respondent 
would  not  be  held  guilty  of  a  contempt 
in  disregarding  such  an  order.  Comm'tk 
V.  Sage,  160  P.  S.  399;  reversing  s.  c.  2 
Dist  Bep.  563. 

2.  Upon  a  habeas  corptu  by  a  father 
to  secure  the  custody  of  a  child,  where 
the  wife  filed  an  answer  averring  that  the 
relator  was  not  a  fit  person  to  have 
the  custody  of  the  child,  and  it  was  not 
denied  that  both  the  parties  had  previ- 
ously been  domiciled  in  New  Jersey  and 
that  the  relator  continued  to  reside  there, 
and  that  under  the  laws  of  that  state  he 
was  the  natural  guardian  of  the  child;  it 
was  held,  that  no  consideration  of  comity 
justified  the  court  in  awarding  the  child 
to  the  relator  without  inquiring  as  to  his 
fitness  to  have  its  custody.  Comm'tk  r. 
Sage,  160  P.  S.  399 ;  reversing  s.  c.  2  Dist 
Bep.  653. 

3.  Where  the  custody  of  a  minor  child 
is  in  dispute  the  orphans'  court  at  any  time 
during  its  minority  will  make  such  dis- 
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position  of  it  as  the  circumstance  of  the 
case  demand,  having  always  in  view,  first 
and  last,  the  consideration  of  what  will 
best  promote  the  welfare  of  the  child. 
Brown's  Estate,  166  P.  S.  249. 

4.  If  a  child  be  of  tender  years  the 
paramount  consideration  is  its  best  inter- 
est. Its  best  interest  is  presumed  to  be 
with  the  mother,  but  this  presumption  is 
rebutted  by  the  fact  that  it  has  thrived 
under  the  care  of  the  father.  Lacair  t. 
Lacair,  7  C.  C.  97. 

5.  A  child  seven  years  old,  born  out  of 
wedlock  but  legitimated  by  its  parents' 
marriage  and  received  into  the  home  of 
its  mother's  parents,  was  awarded  to  the 
custody  of  its  father.  Comm'th  v.  Bran- 
yan,  8  C.  C.  80. 

6.  A  guardian's  right  to  the  custody  of 
his  ward  is  superior  to  that  of  a  step- 
mother, and  such  right  wiU  be  enforced 
on  habeas  corpus  unless  it  woxild  be 
against  the  best  interest  of  the  child  to 
enforce  it.     Comm'tA  v.  Dwgian,  13  C.  C.  83. 

7.  Upon  a  habeas  corpus  for  the  cus- 
tody of  a  minor  child,  the  court  in  a 
proper  case  and  in  the  exercise  of  a 
sound  discretion  may  permit  the  custody 
to  remain  with  the  child's  maternal  grand- 
parents where  the  father  and  mother  are 
divorced,  reserving  the  right  of  the  father 
to  visit  the  child.  Comm'th  v.  Wise,  3 
Dist.  Rep.  289. 

a  Where  a  wife  deserts  her  husband 
without  cause,  the  latter  is  entitled  to  the 
custody  of  his  children.  Comm'th  v. 
Davison,  4  Dist.  Hep.  103. 

9.  The  court  will  not,  upon  habeas 
corpus,  lend  its  active  aid  to  one  parent 
to  take  a  child  from  the  custody  of  the 
other  parent,  where  it  woidd  be  against 
the  best  interest  of  the  child  to  do  so. 
Comm'th  v.  Biggins,  7  Kulp  398. 

10.  A  father  is  entitled  to  the  custody 
of  his  minor  children,  except  in  cases 

•where  such  custody  would  not  be  for 
their  best  interest.  Fbllz  v.  Zimmerman, 
7  Lane  391.  See  act  26  June  1896  (P.  L. 
316). 

U.  That  a  mother  is  entitled  to  the 
custody  of  her  children  of  tender  age, 


will  yield  to  the  best  interests  of  the 
child.  Comm'th  v.  Lacias,  1  Northam. 
273. 

12.  Where  the  custody  of  a  child  was 
transferred  by  the  father  to  its  grand- 
father by  agreement;  it  was  held,  that 
such  an  agreement  would  be  sustained 
where  it  appeared  that  it  was  manifestly 
to  the  child's  advantage.  Loutsch's  Es- 
tate, 42  P.  L.  J.  128. 

(fr)  Rights  of  parents. 

13.  Where  a  parent  permits  a  child  of 
tender  years  to  engage  in  a  dangerous 
occupation,  such  parent  is  guilty  of  neg- 
ligence per  se  which  will  prevent  him 
from  recovering  against  the  employer  for 
the  death  of  his  child.  McCool  v.  Lucas 
Coal  Co.,  160  P.  S.  638. 

14.  A  mother  is  not  entitled  to  recover 
for  services  rendered  by  her  minor  chil- 
dren for  their  father  in  his  lifetime. 
SchaubePs  Estate,  12  Lane.  166. 

15.  The  right  of  a  parent  to  recover 
damages  for  the  death  of  his  infant  child 
is  considered  in  a  note  to  Sherman  v. 
Johnson,  2  Atlan.  710. 

16.  The  emancipation  of  minor  chil- 
dren is  considered  in  a  note  to  Delaware 
County  Nat.  Bank  v.  Headley,  4  Atlan. 
466. 

(c)  LiabUlty  of  parents. 

17.  A  parent  is  liable  for  trover  and 
conversion  committed  by  his  child,  where 
he  has  knowledge  of  the  act  of  conver- 
sion and  continues  to  enjoy  the  benefit 
of  it.    Bower  v.  Ulrich,  156  P.  S.  410. 

(<i)  Adoption. 

18.  No  appeal  is  authorized  from  the 
refusal  of  a  court  to  set  aside  a  decree 
of  adoption.  Lewiifs  Appeal,  10  Atlan. 
126. 

19.  Upon  the  death  of  an  intestate 
without  issue,  an  adopted  child  is  enti- 
tled, as  against  the  widow,  to  two-thirds 
of  the  personal  estate  of  the  decedent. 
Rowan's  Estate,  132  P.  S.  299;  affirming 
s.  0.  6  C.  C.  461. 
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ao.  A  legacy  given  to  an  adopted  child 
who  stands  in  place  of  an  heir  is  subject 
to  the  collateral  inheritance  tax.  Effect 
of  legitimation  of  a  bastard  child  consid- 
ered. C(ymm'thy.Fergu»m,lS7F.S.595; 
a.  c.  27  W.  N.  C.  69. 

ai.  The  act  of  18  February  1871  (P.  L. 
1872,  1260),  authorizing  John  Ferguson 
to  adopt  his  illegitimate  son  as  his  heir, 
was  held  to  be  an  act  of  adoption,  and  not 
one  of  legitimation.     Ibid. 

22.  Where  a  testator,  fearing  that  his 
will  would  be  set  aside  for  want  of  testa- 
mentary capacity,  proposed  to  adopt  four 
persons  and  to  make  a  new  will  which 
would  probably  not  be  attacked,  and  he 
adopted  the  four  persons  but  did  not 
make  any  change  in  his  will,  and  one  of 
the  adopted  daughters  claimed  one-fourth 
of  his  estate,  on  the  ground  that  she  had 
consented  to  the  adoption  in  considera- 
tion of  a  promise  to  leave  it  to  her  by 
will ;  it  was  held,  that  as  the  letter  upon 
which  the  claim  was  based  contained  no 
positive  promise,  the  claim  was  properly 
disallowed.  WrigJiea  Estate,  156  P.  S.  64 ; 
affirming  s.  c.  11  C.  C.  492. 

23.  A  decree  of  adoption  will  be  va- 
cated upon  the  petition  of  the  child's 
natural  and  adopted  parents,  where  it 
appears  that  such  vacation  is  for  the 
best  interest  of  the  child.  In  re  ChUj- 
kowski,  12  C.  C.  191. 

(e)  ActioiM  for  seduction. 

24.  An  action  by  a  father  for  the 
seduction  of  his  daughter  is  barred  when 
six  years  have  elapsed  after  the  seduction 
was  accomplished.  Dunlap  v.  Linton, 
144  P.  S.  335 ;  reversing  s.  c.  8  Lane.  66. 

n.  Gnardian  and  ward. 

(a)  Appointment  and  removal  of 
guardians. 

25.  The  orphans'  court  has  jurisdiction 
to  appoint  a  guardian  in  but  two  instances: 
when  the  minor  resides  in  the  county, 
and  when  they  have  property  there.  Tay- 
lor'a  Estate,  26  W.  N.  C.  676;  s.  c.  47 
L.  I.  466. 


26.  Where  a  gnardian  of  the  person  of 
a  minor  was  appointed  by  the  proper 
court  at  the  place  of  the  minor's  resi- 
dence and  domicil  in  another  state,  and 
he  brought  his  ward  into  this  state  to 
reside  without  obtaining  the  consent  of 
the  domiciliary  court;  it  was  heid,  that 
the  orphans'  court  of  the  county  into 
which  he  was  brought  had  jurisdiction  to 
appoint  a  guardiiui  of  his  person.  WH- 
kin^s  Guardian,  146  P.  S.  685. 

27.  The  orphans'  court  of  the  coontj 
where  the  father  of  a  minor  resides  has 
jurisdiction  to  appoint  a  guardian,  and 
this,  although  the  minor  was  removed  to 
another  county  for  nurture  and  edncatioii 
by  the  father,  when  the  minor  was  only 
eight  months  old.  Wolffs  Estate,  13 
C.  C.  179. 

2a  The  jurisdiction  of  the  orphans' 
court  for  the  appointment  of  a  guardian 
is  determined  by  the  present  residence 
of  the  infant,  which  is  not  necessarily  the 
last  legal  domicil  of  his  parents,  when 
both  parents  are  dead ;  it  was  hdd,  that 
the  orphans'  court  of  the  county  in  which 
the  minor  resided  with  his  grandparenti 
had  jurisdiction,  especially  where  that 
was  tiie  minor's  domicil  of  origin.  Mint' 
zer's  Estate,  13  C.  C.  466;  s.  c.  2  Dist 
Bep.  684. 

29.  The  court  will  appoint  a  goaidian 
of  a  minor's  estate  on  the  petition  of  his 
grandmother,  notwithstanding  his  &ther 
denies  that  the  minor  has  any  estate. 
SeJTs  Jppeal,  9  Atlan.  282. 

30.  The  appointment  of  a  guardian  for 
a  minor  under  fourteen,  upon  the  peti- 
tion of  a  grandfather  without  the  mother's 
knowledge,  may  be  revoked  upon  the 
mother's  petition.  Ckmoin's  Appeal,  120 
P.  S.  326. 

31.  In  an  action  by  a  guardian  of  a 
minor  for  rent  of  premises  occupied  by 
the  defendant,  who  was  co-heir  with  the 
minor  of  the  demised  premises,  the  d^ 
fendant  has  no  such  interest  in  the  mi- 
nor's estate  as  will  entitle  him  to  object' to 
the  validity  of  the  guardians'  appoint- 
ment.   Johnson  v.  JOair,  126  P.  S.  42R 

32.  The  court  will  not  iqtpdnt  another 
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the  guardian  of  the  person  of  a  minor, 
simply  because  the  father  of  the  minor  is 
without  means  and  not  engaged  in  steady 
employment.  Comly'a  Petition,  4  Montg. 
70. 

33.  A  decree  appointing  as  guardian 
the  executor  of  the  estate,  in  which  the 
minors  are  interested,  cannot  be  collat- 
erally attacked;  where  an  executor  was 
appointed  guardian,  and,  imder  a  decree 
of  court,  sold  at  private  sale  certain  real 
estate  belonging  to  the  minors;  it  was 
held,  that  such  minors  on  coming  of  age 
could  not  bring  ejectment,  and  allege  the 
invalidity  of  the  guardian's  appointment 
Kramer  v.  Mvgele,  163  P.  8.  493. 

34.  An  order  appointing  a  guardian, 
improvidently  made,  may  be  revoked  be- 
fore the  appointee  has  qualified.  Mc- 
Cleary's  Appeal,  1  Atlan.  686. 

35.  The  mere  removal  of  a  guardian 
from  the  county  does  not  warrant  his 
removal  from  the  guardianship.  Nisick^s 
Estate,  1  Lack.  Jur.  136. 

36.  Where  a  person  had  himself  ap- 
pointed guardian  for  a  minor,  with  full 
knowledge  that  a  guardian  had  already 
been  appointed  in  another  county,  and  he 
then  applied  to  the  orphans'  court  of 
the  other  county  to  have  the  first  guar- 
dian removed,  but  was  not  successful  in 
his  application,  and  his  appointment  was 
then  revoked  upon  the  application  of  the 
first  guardian,  but  upon  condition  that 
the  second  guardian's  costs  in  the  pro- 
ceedings in  both  counties  shoidd  be  paid 
by  the  first  guardian,  the  supreme  court 
affirmed  the  decree,  revoking  the  appoint- 
ment, but  reversed  the  remainder  of  the 
decree  which  imposed  the  condition. 
Mntzer's  Estate,  163  P.  S.  484.  See 
Mnfyxr's  Estate,  13  C.  G.  466;  2  Dist. 
£ep.  684. 

37.  Where  an  uncle  had  been  appointed 
guardian  of  his  nephews  and  nieces,  who 
were  without  estates,  and  it  appeared 
that  he  had  a  comfortable  income  and 
was  able  and  willing  to  support  his 
wards,  the  court  refused  to  remove  him 
npon  the  application  of  the  mother  of 
the  minors,  who  lived  in  two  rooms  in  a 


large  city,  and  supported  herself  entirely 
by  her  own  labor,  and  was  in  delicate 
health.    Neely's  Estate,  12  C.  C.  619. 

(&)  Powers  of  guardians. 
3a  A  guardian  may  in  good  faith  and 
under  the  advice  of  counsel  accept  a  com- 
promise of  his  ward's  suit.    Lowery's  Es- 
tate, 9  C.  C.  88. 

39.  The  administrator  of  a  guardian, 
who  has  entered  up  a  judgment  bond 
given  to  the  guardian  as  guardian,  has  no 
authority  to  release  the  lien  of  the  judg- 
ment, in  derogation  of  the  interests  of  the 
wards.  Broum  v.  Thompson,  156  P.  S. 
297. 

(e)   Rights  of  guardians. 

40.  Upon  the  death  of  a  minor  the 
rights  of  his  guardian  over  his  estate 
cease.    Leitner's  Estate,  2  York  31. 

41.  The  domicil  of  a  legitimate  un- 
emancipated  minor  is,  if  his  father  be 
alive,  the  domicil  of  the  latter,  and  a  fund 
due  the  minor  will  be  awarded  to  the 
guardian  appointed  by  the  orphans'  court 
of  the  county  of  his  father's  domicil. 
Cannon's  Estate,  16  C.  C.  312. 

42.  Where  money  is  received  for  dam- 
ages to  land  or  from  the  sale  of  land  in 
New  Jersey,  by  tlie  guardian  of  a  minor 
since  deceased,  it  will  be  remitted  to  the 
guardian  of  the  intestate  minor  in  New 
Jersey  to  be  distributed  according  to  the 
law  of  that  state.  Hough's  Estate,  3  Dist. 
Eep.  187. 

43.  A  guardian  who  has  advanced 
money  to  pay  off  liens  upon  his  ward's 
real  estate,  and  has  thereby  actually 
preserved  the  land  for  their  benefit,  is 
entitled  to  be  reimbursed  out  of  a  fund 
raised  by  a  sale  of  the  real  estate  more 
than  five  years  after  the  advances  were 
made.    Merkers  Estate,  164  P.  S.  286. 

44.  A  guardian  who  is  a  co-owner  with 
his  wards,  and  occupies  the  real  estate 
and  charges  himself  with  the  rent,  will 
not  be  allowed  a  credit  for  repairs ;  it  is 
the  duty  of  a  tenant  to  make  necessary 
repairs  to  realty.  Laney's  Estate,  14 
C.  C.  4. 


vol-  IV.— 68 
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(<i)  Uabilities  of  guardians. 

48.  A  guardian  is  not  responsible  for 
a  sum  in  the  hands  of  a  former  guardian 
unless  it  was  lost  by  the  neglect  of  the 
substituted  guardian.  Long't  Estate,  7 
Lane.  323. 

46.  A  guardian  was  held  not  to  be 
chargeable  with  alleged  excessive  fees 
retained  by  his  predecessor,  who  had  been 
discharged  on  his  own  petition.  Wonderifa 
Estate,  9  C.  C.  271. 

47.  If  the  committee  of  a  lunatic  guar- 
dian, or  other  trustee,  confesses  to  using 
the  trust  funds  in  his  business,  resulting 
in  a  loss  to  the  estate,  the  court  has 
no  discretion  but  to  attach  his  person 
for  contempt  Croop  v.  Freas,  8  C.  C. 
107. 

48.  A  guardian  who  permits  the  ad- 
ministrator to  take  possession  of  his 
minor's  real  estate  and  go  in  business 
with  the  personalty  is  chargeable  with 
the  value  of  the  personal  property  with 
interest,  and  the  income  of  the  real  es- 
tate, and  is  entitled  to  credit  for  a  rea- 
sonable allowance  for  maintenance.  Kee- 
nan'a  Estate,  6  Kulp  67. 

49.  Where  a  guardian,  after  unavailing 
efforts  for  a  year  to  loan  out  his  ward's 
money,  uses  the  same  in  his  own  busi- 
ness, and  accounts  for  the  same  with  full 
interest,  such  accounting  will  be  taken  as 
the  full  measure  of  liability,  in  the  ab- 
sence of  proof  that  profits  were  made,  or 
of  malfeasance,  negligence  or  delinquency. 
Spath's  Estate,  144  P.  S.  383. 

so.  Where  a  guardian  loaned  his  ward's 
money  in  good  faith  to  a  solvent  manu- 
facturing company  of  which  the  guardian 
was  a  member,  and  solely  with  the  intent 
to  obtain  a  good  rate  of  interest  for  the 
benefit  of  the  ward's  estate ;  it  was  held, 
that  the  ward  was  not  entitled  to  claim 
a  share  of  the  profits  without  submitting 
to  a  like  share  of  the  losses,  and  where 
the  guardian  was  charged  with  a  share  of 
the  profits  earned  by  his  ward's  money 
each  year,  it  was  not  error  to  allow  him 
a  credit  of  one-third  of  such  profits  as  a 
compensation  for  his  services.      SmaM's 


Estate,  144  P.  S.  293.  Where,  pending 
proceedings  in  the  orphans'  court,  the 
ward  filed  a  bill  in  equity  against  the 
company  for  discovery  and  an  account  of 
profits,  it  was  held,  that  the  bill  against 
the  members  of  the  company  other  than 
the  guardian  was  demurrable  for  want  of 
equity,  and  the  orphans'  court  having 
exclusive  jurisdiction  of  the  guardian's 
accounts,  the  proceeding  pending  thereon 
was  a  bar  to  the  bill  c^inst  the  guar- 
dian.   Ban  V.  SmaU,  144  P.  S.  304. 

51.  Where  a  guardian  has  invested  his 
ward's  money  in  interest-bearing  securi- 
ties, pmdently  and  in  good  faith,  he  will 
not  be  required  to  turn  such  securities 
into  money  in  order  to  settle  with  his 
ward ;  it  is  sufficient  if  he  turn  over  the 
investments  instead  of  cash.  Faicone/'s 
Estate,  11 C.  C.  364. 

52.  Where  a  guardian  invested  the 
sum  of  four  thousand  dollars  in  a  mort- 
gage, which  he  took  in  his  name  as  guar- 
dian, and  a  scire  facias  was  issued  thereon, 
and  a  few  days  afterwards,  upon  the  insol- 
vency of  the  first  guardian,  a  new  guar- 
dian was  appointed,  who  refused  to  receive 
the  mortgage,  and  the  property  was  pur- 
chased by  the  surety  of  the  first  guardian 
at  the  foreclosure  sale,  who  tendered  a 
deed  to  the  second  guardian,  and  it  fur- 
ther appeared  that  the  investment  was 
made  after  careful  consideration;  it  was 
held,  that  the  real  estate  was  the  property 
of  the  ward,  and  that  the  first  guardian 
and  his  surety  could  not  be  held  liable 
for  any  loss  resulting  from  the  invest- 
ment   In  re  Slingluff,  7  Montg.  118. 

53.  Where  one  of  several  tenants  in 
common  is  guardian  for  his  co-tenants 
and  he  occupies  the  real  estate,  and  be 
charges  himself  in  his  account  with  rent, 
he  thereby  admits  his  liability  therefor 
and  is  liable  to  be  surcharged  if  he  has 
failed  to  charge  himself  with  the  proper 
rental.    Laney's  Estate,  14  C.  C.  4. 

54.  Where  a  guardian  is  himself  one 
of  the  owners  of  the  real  estate  which  he 
occupies,  and  the  other  owners  are  his 
wards  and  the  widow,  he  should  not 
charge  himself  in  his  account  as  guardian 
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with  rent  due  to  the  widow.     Laney's 
Estate,  14  C.  C.  4 

55.  Where  a  ward's  real  estate  has 
been  sold  by  his  guardian,  the  latter  will 
not  be  surcharged  with  any  sum  above 
the  amount  of  the  purchase  money  ap- 
pearing from  the  return  of  sale,  except 
upon  strong  and  clear  proof  of  fraud. 
BeUas's  Estate,  6  Kulp  189. 

56.  The  attorney  for  a  guardian  having 
collected  and  embezzled  a  claim  belonging 
to  the  ward's  estate,  gave  the  guardian  a 
judgment  note  which  proved  worthless; 
hdd,  that  the  guardian  should  not  be  sur- 
charged with  the  amount  of  the  note,  not 
having  been  guilty  of  gross  negligence 
and  the  money  never  having  come  into 
his  hands.  Landmessei-'s  Appeal,  126 
P.  S.  115 ;  a£Brming  Landmesaer's  Estate, 
6  Lane.  173. 

57.  A  guardian  who  receives  as  part  of 
his  ward's  estate  a  collectible  note,  and 
neglects  to  secure  its  payment  by  judg- 
ment or  otherwise,  is  chargeable  with  the 
amount  thereof.  Webber's  Estate,  133 
P.  S.  338. 

5&  A  guardian  will  not  be  surcharged 
with  a  claim  on  the  ground  that  it  was 
lost  by  reason  of  his  negligence  in  not 
pressing  it,  unless  it  appear  that  there 
was  some  reasonable  probability  that  the 
litigation,  if  pressed,  would  bring  success. 
Heck?s  Estate,  11  Montg.  66. 

59.  Where  a  ward's  stepfather  gave  a 
sum  of  money  to  the  guardian  for  the 
benefit  of  the  ward,  and  within  a  few 
days  thereafter  made  a  demand  for  its 
return,  which  was  in  good  faith  acceded 
to  by  the  guardian ;  it  was  hdd,  that  the 
right  of  the  guardian  to  retain  the  money 
under  the  circumstances  was  too  uncer- 
tain to  justify  a  surcharge,  after  a  lapse 
of  nineteen  yeats  and  the  death  of  the 
gnardian.  Bath's  Estate,  160  P.  S.  261; 
reversing  s.  c.  5  York  99, 197. 

60.  Uncut  timber  descends  as  real  es- 
tate, and  if  the  guardian  of  minor  heirs 
cuts  and  sells  the  timber  and  pays  over 
onfr-third  of  the  proceeds  to  the  widow, 
he  will  be  surcharged  with  the  amount 
thns  paid,  and  the  orphans'  court  has 
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jurisdiction  to  compel  the  mother  either 
to  pay  back  the  money  to  the  guardian  or 
enter  security  for  the  payment  of  it  at 
her  own  death.  Mulholland's  E^ate,  164 
P.  S.  491. 

61.  Where  a  guardian  negligently  paid 
over  a  portion  of  his  ward's  estate  to  a 
person  not  entitled  to  receive  it,  he  will 
be  compelled  to  pay  the  costs  of  a  pro- 
ceeding instituted  for  the  purpose  of  sur- 
charging him.  MuOioUand'a  Estate,  164 
P.  S.  491. 

(e)    Compensation  of  guardians. 

62.  A  guardian,  though  he  disclaims 
commissions,  will  be  allowed  oompensa- 
tion  for  special  services.  Maoris  Estate, 
26  W.  N.  C.  261 ;  s.  c.  47  L.  I.  212. 

63.  A  guardian  may  be  deprived  of  all 
commissions  by  reason  of  his  mismanage- 
ment of  the  estate;  even  in  such  case, 
however,  an  allowance  of  commissions 
may  be  awarded  where,  by  reason  of  the 
mental  derangement  of  their  mother,  his 
wards  required  of  him  more  than  ordi- 
nary care  and  attention.  Spath's  Estate, 
144  P.  S.  383. 

64.  The  commissions  of  a  guardian 
depend  upon  the  size  of  the  estate,  the 
length  of  the  guardianship  and  the  labor 
and  risk  incurred ;  they  range  from  one 
to  three  per  cent  per  annum.  Scott's 
Estate,  15  C.  C.  316. 

65.  A  guardian  was  allowed  six  per 
cent  commission  where  it  appeared  that 
he  had  been  put  to  unusual  expense  by 
reason  of  the  filing  of  unfounded  excep- 
tions.    Wonders's  Estate,  6  York  91. 

66.  Where  a  guardian  was  discharged 
on  his  own  petition,  the  court  refused  to 
surcharge  his  successor  in  the  trust  with 
an  allowance  of  one  hundred  and  fifty 
dollars,  which  the  first  guardian  had 
allowed  himself  for  his  services.  Wbn- 
der^s  Estate,  6  York  91. 

(g)  Guardians'  bonds. 

67.  Where  the  proceeds  of  land  in 
New  Jersey  are  awarded  for  distribution 
to  a  guardian  in  New  Jersey,  the  latter 
will    not  be    required  by  the  orphans' 
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court  in  this  state  to  enter  security  for 
the  faithful  performaaice  of  his  duty. 
Hough's  Estate,  3  Dist.  Rep.  187. 

68.  If  a  guardian  admits  his  insol- 
vency, the  court  will  order  him  to  give 
counter  security  to  indemnify  his  sureties. 
Minnich's  Estate,  4  Del.  11 ;  s.  c.  6  Lane. 
161. 

69.  Whenever  it  becomes  necessary  for 
a  guardian  to  enter  security  for  the  pro- 
ceeds of  real  estate,  he  must  individually 
bear  the  cost  of  obtaining  such  security, 
and  will  not  be  allowed  a  credit  therefor 
in  his  account.  Pickering's  Estate,  4  Dist. 
Eep.  263.  See  act  24  June  1896  (P.  L. 
248). 

70.  The  surety  upon  a  guardian's  gen- 
eral bond  is  not  liable  for  the  proceeds  of 
real  estate  sold  under  an  order  of  court ; 
and  this,  though  he  knew  at  the  time  he 
gave  the  bond  that  the  ward  had  no  per- 
sonal estate.  Comm'th  v.  iVay,  125  P.  S. 
542.     See  Blauser  v.  Diehl,  90  Ibid.  360. 

71.  Where  a  guardian  collects  the 
assets  of  the  decedent's  estate,  pays  the 
debts  and  retains  the  surplusage  as  guar- 
dian, the  fact  that  the  administratrix 
charges  herself  in  her  account  with  such 
surplus,  which  she  has  never  received,  is 
not  conclusive  of  her  liability;  there  is 
no  reason  why  the  surplus  should  be  paid 
over  to  the  administratrix  only  to  be 
returned  to  the  guardian,  and  the  sureties 
on  the  guardian's  bonds  are  liable.  Mcin- 
tosh's Estate,  168  P.  S.  625. 

72.  Where  a  husband  had  been  ap- 
pointed guardian  of  his  wife  and  received 
her  moneys  after  she  became  of  age ;  it 
was  held,  that  his  surety  was  not  liable 
on  his  bond  for  such  moneys  so  received. 
Marcks's  Estate,  2  Lack.  Jur.  114. 

73.  Where  a  guardian  gives  a  second 
bond  which  is  approved  by  the  court,  the 
surety  thereon  is  liable,  though  the  record 
fails  to  show  why  such  second  bond  was 
given.  Comm'th  v.  Transue,  2  Northam. 
313. 

74.  The  surety  of  a  deceased  guardian 
was  held  not  to  be  released  by  an  agree- 
ment of  his  successor  in  office  that  the  son 
of  the  deceased  guardian  should  keep  the 


money  until  the  youngest  ward  came  of 
age,  paying  eight  per  cent  interest  Ned 
v.  Comm'th,  7  Atlan.  74. 

75.  A  mere  forbearance  of  a  subsequent 
guardian  to  avail  himself  of  a  means  of 
satisfaction,  will  not  release  the  surety  of 
a  former  guardian.  NeePa  Appeal,  11 
Atlan.  636. 

76.  Where  a  guardian's  surety  became 
such  after  the  insolvency  of  the  guardian, 
and  of  his  original  surety,  and  upon  the 
agreement  sanctioned  by  the  court,  that 
he  was  not  to  be  held  liable  beyond  the 
balance  shown  by  the  account  then  filed; 
it  was  hdd,  that  such  agreement  was 
binding  upon  the  wards  although  they 
were  miuors  when  it  was  entered  inta 
Spath's  Estate,  144  P.  S.  383. 

77.  The  surety  of  a  guardian  is  not 
relieved  from  liability  by  the  fact  that 
the  guardian,  at  the  time  of  his  appoint- 
ment, was  one  of  the  administrators  of 
the  estate  of  his  ward's  father.  Doner's 
Estate,  166  P.  S.  301. 

7a  In  an  action  on  a  guardian's  bond, 
a  statement  is  sufficient  when  it  apprises 
the  defendant  of  the  terms  of  the  con- 
tract, its  nature,  and  the  amount  of  the 
plaintiff's  claim;  and  this,  though  the 
date  recited  in  the  bond  differs  from  the 
date  recited  in  the  statement  as  the  date 
when  the  bond  was  approved.  Comm'th 
v.  E^&rly,  10  C.  C.  1. 

79.  In  a  suit  against  sureties  on  a 
guardian's  bond,  it  is  no  defence  that  the 
ward,  after  coming  of  age  and  arresting 
her  guardian  under  an  attachment,  re- 
leased him  from  liability,  in  the  absence 
of  an  allegation  of  payment  of  the  decree. 
Cook  v.  Comm'th,  11  Atlan.  674. 

80.  It  is  no  defence  by  the  surety  to  a 
guardian's  bond  that  the  sums  received  by 
the  guardian  exceeded  the  unount  which 
it  was  supposed  would  come  into  his 
hands,  nor  that  he  was  required  to  give 
additional  security  before  other  moneys 
came  into  his  hands.  Hartman  v. 
Comm'th,  13  Atlan.  780. 

81.  In  a  suit  on  a  guardian's  bond  in 
case  of  recovery  by  the  plaintiff,  the  judg- 
ment is  for  the  commonwealth  in  the 
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penalty  of  the  bond,  and  for  the  plaintiff 
in  the  amount  of  the  damages  proven; 
not  decided  -whether  interest  on  the  pen- 
alty can  be  recovered  where  the  amount 
averred  to  be  due  is  greater  than  the  pen- 
alty.    Comm'th  v.  Julius,  8  York  89. 

82.  Where  one  of  two  sureties  of  a 
guardian  has  the  ward's  money  in  his 
hands,  loaned  him  by  the  guardian  and 
held  for  the  protection  of  himself  and  his 
co-surety,  and  he  refuses  to  apply  the 
same  toward  the  payment  of  a  judgment 
obtained  on  the  guardian's  bond,  his  co- 
surety upon  payment  of  one-half  the 
judgment  is  entitled  to  subrogation  as 
against  him  to  the  amount  of  one-half 
the  fund  in  his  hands.  Comm'th  v.  Marsh, 
149  P.  S.  239. 

(A)  Guardians'  acconnts. 

83.  Where  the  orphans'  court  of  the 
county,  where  the  father  of  a  minor  re- 
sided, on  his  petition  appointed  a  guar- 
dian for  said  minor;  it  was  held,  that 
such  court  had  jurisdiction  to  require 
the  guardian's  administrator  to  file  an 
account  of  said  trust ;  and  this,  although 
at  the  time  of  the  appointment  the  minor 
was  with  a  relative  in  another  county  for 
nurture  and  education.  The  residence  of 
a  minor  is  with  his  father  and  it  can  ac- 
quire no  other  until  «wt  juris.  Beitineyer 
V.  Wolfe,  2  Dist.  Rep.  810. 

84.  The  statute  of  limitations  cannot 
be  interposed  by  a  guardian  to  the 
ward's  demand  for  an  account  Miller's 
Estate,  6  Kulp  49. 

85.  A  guardijin  with  no  money  or 
property  of  the  ward  in  his  hands  will 
not  be  compelled  to  file  an  account. 
Keneagy's  Estate,  7  Lane.  300. 

86.  The  administrator  of  a  guardian 
was  cited  to  file  the  latter's  account 
after  his  wards  had  arrived  at  the  age 
of  23,  26  and  28  years,  where  it  ap- 
peared that  no  distribution  had  actually 
been  made.   Alexander's  Estate,  8  Lane.  52. 

87.  Where  a  petition  to  compel  a  guar- 
dian to  file  an  account  was  filed  seven- 
teen years  after  the  ward  came  of  age, 
the  court  refused  it  on  the  ground  of 


laches;  and  this,  although  the  petition 
averred  that  she  had  lived  abroad  dur- 
ing the  time,  and  that  she  had  just  been 
advised  of  her  legal  rights.  Thierfield's 
Estate,  11  C.  C.  47;  s.  c.  29  W.  N.  C.  440. 

88.  Where  a  ward  files  a  petition  for 
an  accoimt  sixteen  years  after  he  comes 
of  age,  and  the  answer  denies  that  the 
guardian  owes  any  money  to  the  ward 
and  no  evidence  is  produced  to  contra- 
dict the  answer,  the  petition  will  be 
dismissed.    Evansfs  Estate,  11  0.  C.  324. 

89.  A  failure  of  a  ward  to  demand 
an  account  for  eight  years  after  coming 
of  age  is,  in  the  absence  of  fraud,  such 
laches  as  will  deprive  him  of  his  right 
to  an  account.  Bauer's  Estate,  12  C.  G. 
77;  30  W.  N.  C.  429. 

90.  Where  a  guardian  paid  over  to 
his  ward  various  sums  of  money,  which 
were  expended,  not  for  her  education 
or  maintenance,  but  for  family  purposes, 
and  no  account  was  filed  or  demanded 
until  ten  years  after  her  majority;  it 
was  hdd,  that  the  laches  of  the  ward 
amounted  to  a  ratification  or  confirma- 
tion of  all  the  guardian  had  done. 
Springer's  Estate,  4  Dist.  Rep.  232. 

91.  Where  a  guardian  has  received 
money  of  his  ward  after  the  latter  has 
come  of  age,  he  cannot  be  cited  to  ac- 
count for  it  in  the  orphans'  court;  the 
only  remedy  is  by  a  suit  at  law.  Evanses 
Estate,  11  C.  C.  324. 

92.  If  a  guardian  cannot  be  found 
and  has  no  known  dwelling-place  in 
the  county,  a  citation  to  him  to  file  an 
account  may  be  properly  served  on  his 
sureties.    Hayes's  Estate,  5  Montg.  199. 

93.  A  guardian,  who  finds  what  he 
believes  to  be  errors  in  his  partial  set- 
tlements, should  include  them  in  his  final 
account  and  ask  the  court  to  correct 
them.  He  cannot  correct  them  himself. 
Kuntz's  Estate,  1  Northam.  252. 

94.  Where  a  person  is  guardian  for 
more  than  one  ward,  separate  accounts 
should  be  filed  for  each.  Falconer's  Es- 
tate, 11  C.  C.  354. 

95.  In  stating  a  final  account,  it  is 
error  for  a  guardian  to  begin  with  the 
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balance  shown  by  a  preceding   partial 
account.    Falconer's  Estate,  11  C.  C.  354. 

96.  Where  a  transcript  of  the  amount 
appearing  to  be  due  and  in  the  hands 
of  a  guardian  on  his  final  account  is 
filed  in  the  court  of  common  pleas,  such 
filing  does  not  amount  to  a  waiver  of 
the  right  of  filing  exceptions  to  the  ac- 
count.   Shaffer's  Estate,  1  York  107. 

97.  Where  an  account  of  a  first  guar- 
dian is  filed  by  his  administrator  and  the 
second  guardian  allows  it  to  become  con- 
firmed absolutely,  the  latter  is  liable  for 
any  improper  credits  of  allowances  which 
were  in  the  first  account  Packet's  Estate, 
6  York  143. 

98.  A  ward,  under  the  act  of  13  Octo- 
ber 1840  (P.  L.  1841, 1),  is  entitled  as  a 
matter  of  right  to  a  rehearing  within  five 
years,  if  he  presents  a  petition  of  review 
alleging  errors  in  the  account  and  setting 
them  forth  specifically.  Cvlp's  Estate,  1 
Northam.  327. 

99.  Where  a  guardian  was  the  surviv- 
ing partner  of  his  ward's  father  and  he 
bought  the  latter's  interest  in  the  busi- 
ness on  credit  and  charged  himself  as 
guardian  with  the  price  and  with  legal 
interest,  and  his  account  was  confirmed 
by  the  orphans'  court  and  the  wards  ac- 
cepted their  shares  and  the  guardian  was 
discharged;  it  was  held,  that  a  petition 
for  a  review,  filed  four  years  later  by  a 
succeeding  guardian,  could  not  be  enter- 
tained without  proof  of  fraud,  conceal- 
ment, misrepresentation  or  ignorance. 
McAvoy's  Estate,  13  C.  C.  491. 

(<)  Settlements  between  guardian  and 
ward. 

100.  Where  the  estate  of  a  minor  is 
trifling,  a  guardian  may  well  avoid  filing 
an  account,  in  order  to  save  expense  to 
his  ward,  and  the  latter  will  not  be  allowed 
to  disturb  a  settlement  after  the  execu- 
tion of  a  release  and  the  death  of  his 
guardian,  unless  for  clear  mistake  or  fraud. 
Both's  Estate,  160  P.  S.  261;  reversing 
8.  c.  5  York  99, 197. 

101.  Where  a  guardian's  settlement 
with  his  ward  was  made  in  the  presence 


of  a  witness  and  with  the  books  and 
papers  of  the  guardian  before  them,  and 
there  was  no  evidence  of  the  withhold- 
ing of  information,  and  the  ward  signed 
a  release ;  it  was  field,  that  the  costs  of 
unsuccessful  proceedings  to  surcharge  the 
guardian  should  be  placed  upon  the  ward. 
Both's  Estate,  150  P.  S.  261;  reversing 
8.  c.  5  York  99, 197. 

102.  A  settlement  between  a  guardian 
and  ward  shortly  after  the  ward  comes  of 
age,  will  not  conclude  the  ward  where  she 
has  not  been  informed  as  to  her  rights. 
Mtdholland^s  Estate,  164  P.  S.  491. 

103.  Where  a  guardian  makes  a  settle- 
ment with  his  ward  without  the  interven- 
tion of  the  coiurt,  he  cannot  be  compelled 
afterwards  to  account  unless  the  ward 
can  point  out  some  mistake  or  other  error 
in  the  settlement,  or  show  that  he  has 
been  defrauded.  Alexander's  Estate,  156 
P.  S.  368;  reversing  s.  c.  10  Lane.  153. 

m.  Infants'  estates. 

104.  In  a  proceeding  under  the  act  18 
April  1853  (Brightly's  Purdon  1830),  for 
the  sale  of  an  infant's  land,  the  sole  ob- 
ject of  the  inquiry  is  whether  it  is  to  the 
interest  of  the  minor  that  the  sale  shall 
be  made;  whether  the  title  be  good  or 
bad  can  only  affect  the  question  of  ade- 
quacy of  price.  Burkes  Estate,  15  C.  C. 
9;  s.  c.  34  W.  N.  C.  369. 

105.  A  decree  appointing  as  guardian 
the  executor  of  the  estate  in  which  the 
minors  are  interested  cannot  be  collater- 
ally attacked;  where  an  executor  was 
appointed  guardian,  and,  under  a  decree 
of  court,  sold  at  private  sale  certain  real 
estate  belonging  to  the  minors;  it  was 
held,  that  such  minors  on  coming  of  age 
could  not  bring  ejectment,  and  allege  the 
invalidity  of  the  guardian's  appointment 
Kramer  v.  Mugek,  163  P.  S.  493. 

IV.  Rights  of  infants. 

106.  The  act  12  June  1893  (Br^htly's 
Purdon  1019),  providing  for  the  separate 
confinement  and  trial  of  infants  under 
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sixteen,  violates  the  provisions  of  the 
constitution  that  all  courts  shall  be  open, 
and  that  all  laws  relating  to  the  courts 
shall  be  general  and  uniform.  Courts  for 
Trial  of  Infants,  14  C.  C.  254. 

v.  Responsibilities  and  disabilities 
of  infants. 

107.  A  deed  is  not  binding  upon  one 
who  signs  it  before  she  reaches  her  major- 
ity.   Behm  v,  MMy,  133  P.  S.  614. 

loa  Where  a  brother  of  full  age,  act- 
ing for  himself  and  as  next  friend  of  his 
minor  sisters,  asserts  a  forfeiture  of  an  oil 
lease  of  land  owned  by  them  in  common, 
he  cannot  afterwards  recover  for  himself 
his  share  of  the  monthly  damages  stipu- 
lated in  the  lease  and  accruing  between 
the  date  of  the  assertion  of  forfeiture  and 
the  institution  of  the  siut;  it  seems,  that 
if  the  action  of  the  brother  was  judicious 
and  for  the  best  interest  of  the  minors, 
the  forfeitiire  would  be  sustained  against 
them.  Wason  v.  Goldstein,  162  P.  S.  624 ; 
reversing  8.  c.  12  C.  C.  337.  See  Heinoner 
V.  Jones,  169  P.  S.  228. 

109.  Where  an  infant  held  a  policy  of 
insurance  on  a  property,  and  the  defend- 
ant held  two  judgments  which  were  liens 
on  the  same  property,  and  the  infant  after 
the  fire  assigned  the  policy  to  the  defend- 
ant, who  received  the  insurance  money 
and  applied  it  in  repairing  the  property, 
but  the  money  proved  insufficient  to  com- 
plete  the  building,  and  the  defendant  then 
sold  it  on  his  own  judgment  and  pur- 
chased the  property  at  sheriff's  sale ;  it 
was  held,  that  the  infant  upon  attaining 
her  majority  could  recover  from  the  de- 
fendant the  amount  of  money  received  by 
him  from  the  insurance  company.  Murr 
V.  Berkheimer,  1  York  177. 

UO.  An  infant  who  employs  counsel 
and  prosecutes  a  writ  of  error  after  she 
becomes  of  full  age,  cannot,  after  the 
affirmance  of  the  judgment,  avoid  it  by 
showing  her  previous  infancy.  PhUlips^s 
Appeal,  1  Gent  636. 

111.  If  a  minor,  with  full  knowledge  of 
what  had  been  done  in  his  name,  for 


many  years  after  his  majority,  ratified  it, 
the  constitutionality  of  a  special  act  au- 
thorizing a  lease  of  his  coal  lands  while  a 
minor  is  immaterial.  Myers  v.  KingOon 
Coal  Co.,  126  P.  S.  582;  Myeri^s  Appeal, 
16  W.  N.  C.  137. 

112.  Where  an  infant  executed  a  deed 
during  his  minority  and  did  not  bring 
ejectment  in  disaffirmance  of  the  deed  for 
fifteen  years  after  he  became  of  age,  it 
was  hdd,  that  such  delay  might  be  re- 
garded as  a  ratification.  Ddph  v.  Hand, 
156  P.  S.  91. 

113.  Where  an  infant  executes  a  pur- 
chase-money mortgage  on  land  conveyed 
to  him  by  deed,  he  cannot,  after  he  be- 
comes of  age,  affirm  the  deed  and  at  the 
same  time  disaffirm  the  mortgage.  Ken- 
nedy \.  Baker,  159  P.  S.  146. 

114.  The  holding  over  by  an  infant 
lessee  after  coming  of  age  is  such  a  rati- 
fication as  makes  him  liable  for  past 
as  well  as  subsequent  rent.  Harris  v. 
Knwjoles,  26  W.  N.  C.  249. 

115.  Where  an  administrator  paid  the 
money  of  an  infant  to  a  person  not  her 
guardian,  and  after  the  infant  came  of  age, 
she  took  no  action  for  nearly  two  years, 
except  to  write  a  letter  to  the  person  who 
received  the  money,  in  which  she  said  she 
wanted  it,  and  in  the  meantime  the  ad- 
ministrator filed  his  account  and  took 
credit  for  such  payment;  it  was  held, 
that  the  infant  was  entitled  to  recover 
from  the  administrator  the  amount  of 
money  so  paid  by  him ;  the  bare  neglect 
to  disaffirm  does  not  of  itself  amount  to  a 
ratification.    lUia^s  Estate,  2  York  17. 

VI.  Actions  by  and  against  minors. 

116.  Where  a  judgment  was  recovered 
by  a  minor  by  her  next  friend,  and  pend- 
ing an  appeal  the  next  friend  compro- 
mised the  case  without  the  sanction  of 
the  court  and  against  the  judgment  of  the 
counsel  in  the  case ;  it  was  held,  that  the 
next  friend  would  be  dismissed.  CDonr 
neU  V.  Broad,  11  C.  C.  622.  See  s.  c.  149 
P.  S.  24. 

117.  An  infant  must  be  sued  under  the 


3777 


Digitized  by 


Google 


7665 


INFANTS,  VL-Vn. 


7566 


protectioa  of  his  guardian ;  if  he  appear 
in  any  other  way,  the  judgment  will 
be  reversed.  McDevUt  v.  Bidgvoay,  6 
Montg.  119. 

lia  Upon  a  scire  facias  to  revive  a 
judgment,  it  is  a  good  defence  that  the 
judgment  was  obtained  before  a  justice  on 
a  promissory  note  signed  by  the  defend- 
ant while  a  minor.  SmUh  v.  Rulh,  7 
York  189. 

U9.  The  act  13  June  1836  (Brightly's 
Purdon  74),  providing  the  method  of  pro- 
ceedings in  actions  against  minors,  does 
not  apply  to  a  scire  facias  sur  mortgage ; 
it  applies  only  to  real  actions.  Kennedy 
V.  Baker,  159  P.  S.  146. 

120.  A  judgment  on  a  scire  facias  sur 
mortgage,  where  the  return  of  the  sheriff 
shows  a  regular  service  of  the  writ  as  if 
against  an  adult,  cannot  be  subsequently 
attacked  in  an  action  of  ejectment,  by 
proof  dehors  the  record,  that  the  defend- 
ant was  an  infEint  at  the  time  of  the  ser- 
vice of  the  writ.  Kennedy  v.  Baker,  159 
P.  S.  146. 

121.  In  a  suit  against  a  father  and  his 
minor  child,  a  judgment  against  the  lat- 
ter is  void ;  and  this,  notwithstanding  a 
general  appearance.  JBroton  v.  Douming, 
137  P.  S.  569;  s.  o.  38  P.  L.  J.  114. 

122.  Upon  certiorari  to  a  justice's  judg- 
ment, where  it  appeared  that  two  of  the 
sureties  on  a  note  were  minors  at  the 
time  of  signing,  and  judgment  was  er- 
roneously entered  against  them,  together 
with  the  other  defendants ;  it  was  held, 
that  the  judgment  must  be  reversed  as  to 
all  of  the  defendants,  that  it  could  not  be 
reversed  as  to  the  minors  and  affirmed  as 
to  the  others.    Hoff  v.  Hoke,  lYotk  207. 

See  Pleading  :  Pbactick. 

Vn.  Maintenance. 

123.  Where  a  guardian  claiming  credit 
for  maintenance  produces  no  vouchers, 
and  his  book  appears  to  be  fabricated, 
the  court  is  justified  in  allowing  him  no 
credits  but  those  admitted  by  the  ward. 
Haviland's  Appeal,  8  Atlan.  858. 

124.  A  guardian  will  be  allowed  for  the 
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past  maintenance  of  a  child  over  fourteen 
years  of  age,  it  appearing  that  he  was 
weak  and  sickly  and  unable  to  work. 
Wildoner's  Appeal,  9  Atlan.  272;  affirm- 
ing Davenports  Estate,  2  Kulp  181. 

125.  Though  a  guardian  by  careless 
management  and  neglect  will  forfeit  all 
right  to  allowance  for  support  and  main- 
tenance of  his  ward  while  a  member  of 
his  own  household,  yet  he  will  be  allowed 
advances  made  by  him  for  his  ward's 
support  in  the  family  of  his  mother,  be- 
fore the  receipt  by  the  guardian  of  any 
of  his  ward's  estate.  Alberfs  Appeal,  128 
P.  S.  613. 

126.  Where  a  minor  has  a  separate 
estate,  a  grandmother,  if  in  humble  cir- 
cumstances, will  be  allowed  a  periodical 
sum  for  the  past  support  of  the  minor  in 
the  absence  of  evidence  that  she  took  and 
maintained  the  minor  in  loco  parentis. , 
Lafferty's  E^ate,  147  P.  S.  2i83. 

127.  An  action  cannot  be  brought  in 
the  court  of  common  pleas  against  a 
guardian  to  charge  the  estate  of  his  ward 
for  board  and  clothing  necessary  for  the 
ward's  maintenance;  the  jurisdiction  of 
the  orphans'  court  is  exclusive.  JoAn- 
stone  V.  Fritz,  159  P.  S.  378. 

12a  In  an  action  against  a  parent  to 
recover  for  the  support  and  mainte- 
nance of  his  infant  child,  a  statement  is 
fatally  defective  which  fails  to  show  any 
contract,  or  that  the  support  and  main- 
tenance of  the  child  were  reasonably 
worth  the  amount  claimed.  McLaughUn 
V.  McLaughlin,  159  P.  S.  489. 

129.  In  the  act  18  April  1853,  sec.  9 
(Brightly's  Purdon  1834),  permitting  an 
allowance  for  maintenance  and  education, 
notwithstanding  a  trust  for  accumulation ; 
it  was  hdd,  that  the  words  "no  other 
means  for  maintenance  or  education" 
must  be  construed  as  "  no  other  adequate 
means."  Kinik^s  EstaU,  10  C.  C.  622; 
8.  0.  29  W.  N.  C.  163. 

130.  The  orphans'  court  will  not  au- 
thorize the  payment  of  an  allowance 
directly  to  a  minor;  the  ward's  estate 
must  be  expended  by  the  guardian.  Alli- 
son's Estate,  11  C.  C.  18. 
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131.  The  orphans'  court  will  not  con- 
trol the  discretion  of  executors  as  to  the 
amount  of  income  to  be  used  for  the 
maintenance  of  a  minor,  where  the  tes- 
tator directs  that  such  amount  shall  be 
subject  to  the  judgment  of  the  executors. 
Allison's  Estate,  11  C.  C.  18. 

132.  Where  a  minor  is  maintained  and 
cared  for  by  her  grandfather,  and  her  sur- 
viving parent  is  unable  to  provide  for  her, 
an  allowance  will  be  granted  to  the  grand- 
father out  of  the  minor's  estate  for  her 
past  and  future  maintenance.  WaWs 
Estate,  13  C.  C.  413. 

133.  A  guardian  will  be  allowed  for 
boarding  the  ward  while  the  latter  is 
attending  school;  her  assistance  in  the 
household  during  such  a  time  is  not  an 
equivalent  for  boarding;  so,  he  will  be 
allowed  a  charge  for  trouble  and  expense 
during  sickness  and  funeral  and  cleaning 
house.    Scotfs  Estate,  16  C.  C.  316. 

134.  A  legacy  to  a  minor  being  contin- 
gent on  his  arrival  at  the  age  of  twenty- 
one  years,  an  allowance  for  maintenance 
will  not  be  made  thereout.  Robinson's 
Estate,  4  Del.  1 ;  s.  c.  6  Lane.  163. 

135.  The  ward  being  a  near  relative, 
and  the  guardian  having  kept  no  account 
of  expenditures  in  her  maintenance,  he 
will  not  be  allowed  for  her  support. 
Miller's  Estate,  6  Kulp  63. 

136.  If  minor  children  have  a  guardian, 
administrators  will  not  be  allowed  credit 
in  their  account  for  their  maintenance. 
Keenan's  Estate,  6  Kulp  73. 

137.  Where  a  child  from  ten  to  four- 
teen years  of  age  was  maintained  by  its 
mother,  who  was  its  guardian,  the  court 
allowed  the  guardian  five  dollars  a  month 
for  such  maintenance;  but  where  the 
ward  married  at  eighteen  years  of  age 
and  remained  with  her  mother,  it  was 
held,  that  the  husband  and  not  the  wife's 
estate  was  liable  for  her  board  and  nurs- 
ing in  the  absence  of  a  contract  to  the 
contrary.    Bellows  Estate,  6  Kulp  189. 

138.  A  guardian  who  is  satisfied  that 
an  allowance  for  maintenance  is  not  being 
properly  expended,  should  remove  his 
ward  from  the  custody  he  is    in,  and 
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apply  for  the  order  of  allowance  to  be 
rescinded.  He  cannot  permit  the  child 
to  remain  where  he  is,  and  simply  re- 
fuse to  pay  the  allowance.  NorrUfs  Es- 
tate, 46  L.  I.  270. 

139.  An  allowance  of  $1400  was 
awarded  to  a  mother  for  past  expendi- 
tures, and  $2000  per  year  allowed  for 
the  support  of  a  child  between  one  and 
two  years  of  age.  Jones?»  Estate,  46 
L.  I.  497. 

140.  Upon  a  bequest  to  grandchildren 
"at  their  respective  arrival  at  the  age 
of  twenty-one  years,"  with  a  devise  over 
in  case  they  do  not  attain  that  age,  the 
legatees  are  entitled,  under  an  order  of 
court,  to  the  interest  for  their  education 
and  maintenance.  Foi^s  Estate,  6  Montg. 
14. 

141.  Where  the  father  obtained  an 
order  on  the  guardian  of  his  child  to  pay 
him  the  income  for  its  maintenance  and 
education,  and  it  appeared  that  he  had  ap- 
propriated a  lai'ge  portion  to  his  own  use 
without  expending  it  for  the  benefit  of  the 
ward,  the  court  revoked  the  order  and  di- 
rected the  guardian  to  pay  the  necessary 
bills  for  maintenance,  and  ordered  the 
father  to  repay  the  guardian  the  amount 
which  he  had  appropriated  to  his  own  use. 
In  re  LeicJUhamer,  7  Montg.  165. 

142.  In  the  settlement  of  a  guardian's 
account  the  ward  is  not  bound  by  a  judg- 
ment against  the  guardian  for  his  mainte- 
nance. He  may  contest  it  both  as  to 
fairness  and  amount.  The  orphans'  court 
has  exclusive  jurisdiction  as  to  allowances. 
Kurnberger's  Estate,  37  P.  L.  J.  383. 

143.  If  the  principal  of  an  estate  must 
be  encroached  upon  for  the  expenses  of 
maintenance,  a  guardian  will  not  be 
charged  interest  on  a  sum  withheld  from 
investment  to  meet  such  emergency. 
Moore 8  Estate,  26  W.  N.  C.  261;  s.  c.  47 
L.  I.  212. 

Vm.  Cruelty  to  children. 

144.  Under  the  act  11  June  1879 
(Brightly's  Purdon  1018),  wilful  neglect 
of  children  is  a  want  of  ordinary  care 
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which  is  without  justifiable  excuse,  and 
such  as  arises  from  an  evil  Intent  to  in- 
jure them  or  culpable  indifference  to  their 
welfare.  Comm'th  v.  Stewart,  12  C.  C. 
161. 

14S.  It  is  sufficient  to  aver  in  an  in- 
dictment for  unlawfully  abandoning  and 
neglecting  children,  under  the  act  11  June 
1879  (Brightly's  Purdon  1018),  that  the 
defendant  was  guilty  of  unlawful  aban- 
donment and  neglect ;  it  is  not  necessary 
to  state  that  such  abandonment  and  neg- 
lect was  wilful.  Comm'th  v.  Stewart,  12 
C.  C.  161. 


nrjimcTioN. 

See  Copybiqht:    Tbadb-Mabks: 
Waste  :   Wats. 

I.  General  principles. 

II.  Preliminary  and  special  injunctions. 

III.  Mandatory  injunctions. 

IV.  When  an  injunction  will  be  granted. 

(a)  Against    municipal    corpora- 

tions. 

(b)  Against  public  officers. 

(c)  Against  corporations. 

(d)  Railroad  and  street  railway 

companies. 

(e)  Proceedings  at  law. 
(g)  Collection  of  taxes. 
(h)  Trespass. 

(t^  Nuisance. 
(k)  Streets  and  bridges. 
(Z)  Easements. 
(«i)  Breach  of  contract, 
(n)  Transfer  of  property, 
(o)  Owners  of  real  property. 
(p)  Church  disputes. 
(q)  Labor  troubles. 
V.  Injunction  bonds. 
VI.  Dissolution. 

I.  General  principles. 

1.  An  injunction  will  not  be  granted 
where  the  plaintiff's  right  to  the  relief 
sought  is  not  clear,  but  is  questioned  and 
denied  upon  every  point  advanced.  Pkar 
T.  Bovolak,  7  Kulp  241. 


2.  An  injunction  will  not  be  granted  to 
prevent  possible  and  prospective  injury, 
except  in  cases  where  it  is  clear  that  there 
exists  no  adequate  remedy  at  law,  nor 
except  in  a  clear  case  of  the  invasion  of  a 
private  or  a  public  right ;  to  doubt  is  to 
refuse.  Wilkes-Barre  Gfas  Co.  v.  WUkes- 
Barre,  6  Kulp  431. 

3.  Where  the  legal  title  to  real  estate 
and  the  right  of  possession  thereunder  is 
involved,  the  defendant  is  entitled  to  a 
trial  by  jury,  and  a  court  of  equity  has  no 
jurisdiction  by  injunction  to  try  the  ques- 
tion according  to  the  course  of  procedure 
in  chancery.  Penntfflvania  Canal  Co.  v. 
JUiddletoton  &  Harruiburg  Turnpike  Co.,  11 
C.  C.  682. 

4.  Where  a  question  of  boundary  is  in 
dispute,  the  defendant  will  not  be  enjoined 
until  such  question  is  determined  by  a 
judgment  at  law.  Hartman  v.  Moid,  1 
York  111.  See  Moul  v.  Hartman,  104  P. 
S.4d. 

5.  To  a  bill  for  an  injunction  a  wrong- 
doer cannot  set  up  benefits  to  prevent  re- 
lief. Pennat/lvania  Bailroad  Co.'s  .Appeal, 
116  P.  S.  614. 

6.  An  injunction  is  binding  on  all  who 
know  of  it,  and  any  one  who  is  present, 
aiding  and  abetting  an  act  which  is  in 
violation  of  an  injunction,  or  who  permits 
such  an  act  done  in  his  presence  and 
without  remonstrance,  is  himself  guilty  of 
actual  breach  of  the  Injunotion  and  will 
be  attached  for  contempt.  Shiffer  v. 
Toungstoum  Bridge  Co.,  2  Lack.  Jur.  288. 

7.  The  payment  of  money  will  not  be 
restrained  by  injunction,  except  where 
such  payment  would  be  in  violation  of  a 
trust  Williams  v.  Grand  Central  Slate 
Co.,  1  Northam.  70. 

8.  The  right  to  an  office  in  a  corpora- 
tion, where  one  is  in  possession,  will  not 
be  tried  in  an  application  for  an  injunc- 
tion. Nold^s  Appeal,  16  Atlan.  777; 
affirming  NoUe  v.  Madlem,  4  Lane  347. 

9.  Equity  will  not  restrain  by  injunc- 
tion the  advertisement  of  an  injunction 
restraining  the  use  of  a  trade-mark. 
Lord  V.  Lcyrd,  25  W.  N.  C.  436. 

See  Tbadb-Marks. 
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n.  Preliminaiy  and  special  in- 
junctions. 

la  The  new  equity  rules  adopted  by 
the  supreme  court  15  January  1895  have 
all  the  force  and  effect  of  a  positive  en- 
actment; where  a  bill  for  an  injunction 
was  not  endorsed  in  accordance  with  the 
new  rules,  and  a  preliminary  injunction 
was  granted  on  ex  parte  affidavits,  the 
order  granting  the  injunction  was  re- 
versed by  the  supreme  court.  Cassidy  v. 
Krmpp,  167  P.  S.  306;  8.  c.  36  W.  N.  0. 
197. 

U.  If  an  injunction  bill  be  not  sworn 
to  and  there  be  no  affidavit,  a  preliminary 
injunction  should  not  be  allowed.  Wii- 
ccKifa  AppecU,  12  Atlan.  578. 

12.  If  counsel  testifies  that  there  has 
not  been  time  to  print  the  bill,  the  plain- 
tiff has  twenty  days  in  which  to  file  and 
serve  printed  copies,  and  the  court  may 
award  an  interlocutory  injunction  with- 
out service  of  a  copy.  Landmeaaer  v. 
Liem,  5  Eulp  417. 

13.  Where,  upon  a  motion  for  a  pre- 
liminaiy injunction,  an  answer  has  been 
filed  and  injunction  affidavits,  but  there 
has  been  no  replication,  andT  the  case 
has  not  been  set  down  for  a  hearing 
on  bill  and  answer,  it  is  premature,  where 
there  are  facts  in  dispute,  to  decide  the 
case  as  on  final  hearing,  and  to  grant  the 
permanent  relief  sought  for.  Gross  v. 
Wieand,  151  P.  S.  639;  reversing  s.  c.  2 
Northam.  397. 

14.  If  all  the  facta  set  out  in  the  bill 
are  denied  in  the  answer,  and  in  deposi- 
tions taken  in  support  thereof,  a  prelim- 
inary injunction  should,  on  motion  of  the 
defendants,  be  dissolved.  New  Era  Life 
Association's  Appeal,  2  Atlan.  59. 

15.  A  preliminary  injunction  should 
not  be  granted  where  the  equities  of  the 
bill  are  fully  denied  by  the  defendant's 
affidavit,  read  on  the  hearing.  McCartney 
V.  Cassidy,  141  P.  S.  453. 

16.  Upon  filing  a  responsive  answer 
denying  the  allegations  of  the  bill,  a  pre- 
liminary injunction  will  be  dissolved. 
MeVey  v.  Brendal,  7  Lane.  399;  s.  c.  6 


Ibid.  350;  reversed  on  another  point  in 
144  P.  S.  236. 

17.  Where  every  substantial  averment 
of  a  bill  for  an  injimction  and  receiver- 
ship is  denied  by  a  responsive  answer 
which  is  not  overcome  or  met  by  further 
proof,  it  is  error  to  continue  a  prelimi- 
nary injunction  or  to  appoint  a  receiver. 
Crombie  v.  Order  of  Sol&n,  157  P.  S.  688. 
See  Order  of  SoUm  v.  Folsom,  161  P.  S. 
226. 

l&  A  preliminary  injunction  will  not 
be  granted  where  every  allegation  of  the 
bill  is  denied  by  the  defendant.  Wagner 
V.  Pdey,  4  Del.  172. 

19.  A  preliminary  injunction  will  be 
dissolved  when  the  affidavits  absolutely 
deny  all  the  facts  upon  which  the  plain- 
tiffs equity  rests.  KeUy  v.  Philadelphia 
&  Reading  Railroad  Co.,  5  Moiitg.  29. 

2a  In  an  action  by  a  railroad  company 
to  enjoin  the  erection  of  a  building  within 
the  company's  right  of  way,  where  the 
plaintiffs  title  was  a  legal  one  and  was 
disputed  by  the  defendant;  it  was  held 
to  be  error  to  award  a  preliminary  injunc- 
tion until  the  disputed  right  should  be 
tried  at  law.  Delaware,  L.  &  W,  B.  R. 
Co.  v.  Nevoton  Coal  Mining  Co.,  137  P.  S. 
314. 

21.  A  decree  awarding  a  preliminary 
injunction  will  be  reversed  where  it  ap- 
pears that  the  affidavits  in  support  of  the 
bill  were  contradictory.  Mullen  v.  Mo- 
Kinney,  138  P.  S.  69. 

22.  A  preliminary  injunction  will  not 
be  granted  where  the  plaintiffs  right  is 
not  clear,  but  is  questioned  on  every 
ground  on  which  he  puts  it.  Patterson's 
Appeal,  129  P.  S.  109. 

23.  A  preliminary  injunction  will  not 
be  awarded  where  the  equities  of  the 
plaintiff  are  questioned  on  every  ground 
upon  which  he  puts  them.  Norristoini 
Junction  S.  R.  Co.  v.  Citizen^  Pass.  Ry. 
Co.,  9  Montg.  103. 

24.  A  preliminary  injunction  will  not 
be  granted  where  there  is  a  doubt  as  to 
the  plaintiffs  right,  or  where  the  injury 
which  would  result  from  granting  the 
injimction  would  be  greater  than  that 
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which  would  result  from  refusing  it. 
Lehigh  &  Wilkes-Barre  Coal  Co.  v.  Dela- 
voare  &  Hudson  Canal  Co.,  11  C.  C.  185. 

25.  An.  interlocutory  injunction  will 
not  be  granted  where  the  plaintiff's  right 
is  doubtful,  and  the  granting  will  be  pro- 
ductiye  of  as  great  injury  as  a  refusal. 
Andrews  v.  Stefansky,  5  Kiilp  339. 

26.  A  preliminary  injunction  will  not 
be  granted  where  the  conflicting  rights 
between  the  parties  as  to  the  title  to  a 
wall  is  involved  in  much  doubt.  Hay  v. 
JmmeU,  7  York  110. 

27.  The  city  of  Harrisburg  was  en- 
joined by  preliminary  injunction  from 
interfering  with  the  plaintiff  in  extending 
its  tracks  in  crossing  a  bridge  over  the 
tracks  of  a  railroad,  upon  the  plaintiff  fil- 
ing a  bond  to  indemnify  the  city  against 
charges  which  it  might  be  compelled  to 
bear  by  reason  of  the  plaintiff's  occupancy 
of  the  bridge.  Harrisburg  City  Pass.  By. 
Co.  V.  Harrisburg,  149  P.  S.  465. 

28.  The  court  refused  to  disturb  a  pre- 
liminary injunction  against  the  laying  of 
a  railroad  track  on  Delaware  avenue  in 
the  city  of  Philadelphia,  or  to  consider 
the  questions  involved,  until  final  hearing. 
Pennsylvania  R.  B.  Co.  v.  Philadelphia 
Bdt-Line  B.  B.  Co.,  149  P.  S.  218;  afftrm- 
ing  8.  c.  10  C.  C.  625. 

29.  A  railroad  company  will  not  be  re- 
strained by  preliminary  injunction  from 
the  further  operation  and  management 
of  a  leased  railroad,  where  every  ground 
upon  which  the  plaintiffs  base  their  right 
is  denied  by  the  defendants.  Oummere 
v,  Lehigh  VaUey  B.  B.  Co.,  12  C.  C.  106. 

30.  Under  the  act  19  February  1849, 
sec.  13  (Brightly's  Purdon  1797),  a  rail- 
road company  has  the  right  to  change  the 
site  of  a  public  road  to  avoid  a  grade 
crossing,  and  it  will  not  be  restrained 
from  so  doing  by  preliminary  injunction. 
Abingdon  Township  v.  North  Pennsylvania 
B.  B.  Co.,  12  C.  C.  118. 

31.  Upon  a  bill  alleging  the  building 
of  a  railroad  with  crossings  at  grade  and 
a  taking  of  a  highway  longitudinally,  a 
preliminary  injunction  will  be  refused  if 
the  defendants  deny  the  allegations  of 


the  bill.  Lower  Merion  Township  t. 
Philadelphia  &  Beading  BaUroad  Co.,  5 
Montg.  163. 

32.  A  preliminary  injunction  camiot  be 
used  to  take  property  firom  one  penoB 
and  put  it  in  the  possession  of  anoUker. 
O'Brien  v.  WUson,  10  Montg.  169. 

33.  A  preliminary  injunction  will  not 
be  granted  to  take  property  out  of  the 
possession  of  the  defendant  and  to  put 
it  in  the  hands  of  the  plaintiff ;  nor  whete 
it  would  do  the  plaintiff  no  good  bat 
would  work  injury  to  the  defendant  It 
will  only  be  granted  in  a  clear  case  and 
where  no  doubt  exists  as  to  the  dum 
and  remedy,  and  irreparable  injury  is  an 
indispensable  prerequisite.  Gumtnere  v. 
Lehigh  VaUey  B.  B.  Co.,  12  C.  C.  106. 

34.  A  preliminary  injunction  which 
was  dissolved  on  the  ground  that  it  coold 
only  be  preventive  and  that  the  injuiy 
had  been  done,  was  reinstated  by  the 
supreme  court,  as  the  circumstances  at- 
tending the  defendant's  act  strongly  sug- 
gested a  race  against  the  law.  Cooke  v. 
Boynton,  136  P.  S.  102 ;  g.  c.  26  W.  N.  C 
136. 

ni.  Mandatory  injtmctioiis. 

35.  Where  four  brothers  purchased  a 
burial  lot  and  erected  a  monument  theieoa 
at  their  joint  expense,  and  on  each  side 
of  the  monument  inscribed  the  name  of 
one  of  the  brothers  and  set  apart  the 
space  opposite  each  name  for  such  broth- 
ers' family ;  it  was  held,  that  no  one  of 
the  brothers  could  permit  the  interment 
in  his  portion  of  the  lot,  without  the  con- 
sent of  the  other  owners,  of  any  person 
not  a  member  of  the  family ;  and  where 
the  executors  of  the  widow  of  one  of  the 
brothers  cut  off  the  raised  letters  on  one 
face  of  the  monument,  it  was  held,  that 
a  court  of  equity  would,  by  a  mandatory 
injunction,  require  an  entarely  new  monu- 
ment to  be  erected  at  the  expense  of  the 
widow's  estate.  Letoia  v.  Walker,  165 
P.  S.  30. 

36.  Where  a  natural  gas  company  eoa- 
tracted  to  supply  a  glass  works  with  gas 
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for  fuel ;  it  was  held,  on  a  bill  alleging 
that  the  glass  works  had  been  constructed 
for  the  use  of  natural  gas  only,  and  that 
the  gas  company  had  turned  off  the  gas, 
it  was  not  error  to  refuse  an  interlocu- 
tory mandatory  order  to  continue  the 
supply.  TTiompson  Olaaa  Co.  v.  Fayette 
Fuel  Gas  Co.,  137  P.  S.  317. 

37.  Where  a  nat\iral  gas  company  was 
enjoined  by  a  preliminary  injunction  from 
shutting  off  the  gas  from  plaintiff's  works, 
and  the  gas  having  been  shut  off  before 
the  service  of  the  injunction,  the  court 
made  a  mandatory  order  that  the  plain- 
tiff's use  of  the  gas  be  restored  to  him ; 
it  was  ?ield,  on  a  motion  to  dissolve,  that 
the  answer  and  a£&davit  raised  a  doubt 
as  to  the  propriety  of  continuing  the 
mandatory  order,  and  the  lack  of  an  ade- 
quate remedy  at  law  not  being  clear,  the 
court  dissolved  the  injunction  and  manda- 
tory order  without  prejudice  to  a  motion 
for  their  subsequent  renewal.  Black  Lick 
Mfg.  Co.  V.  SaUsburg  Gas  Co.,  139  P.  S. 
448. 

38.  A  mandatory  injunction  will  be 
granted  against  a  natural  gas  company 
to  compel  it  to  turn  on  its  gas  to  plain- 
tiff's factory,  which  it  had  out  off,  until 
the  case  can  be  heard  on  its  merits. 
Tf^iteman  v.  Fayette  Fuel  Gas  Company, 
139  P.  S.  492;  s.  c.  27  W.  N.  C.  205. 

39.  Equity  will  not  interfere  by  way 
of  mandatory  injunction  to  restrain  the 
maintenance  of  a  structure  upon  an  ad- 
joining lot  in  violation  of  restrictive 
conditions  in  a  deed,  when  there  has 
been  long-continued  delay  in  asserting 
the  right  and  a  remedy  exists  at  law. 
Ome  V.  Fridenberg,  143  P.  S.  487. 

40.  Where  the  defendant  had  on  his 
own  land  a  spring  from  which  flowed  a 
small  surface  stream  onto  the  plaintiff's 
land,  and  the  defendant  dug  into  the 
bank  and  opened  up  the  spring  at  a 
higher  level  and  carried  the  stream  to 
one  side  to  a  watering  trough,  and  upon 
a  bill  for  mandatory  injunction  a  decree 
was  made  that  the  defendant  convey  the 
surplus  water  from  his  watering  trough 
in  a  covered  pipe  to  the  plaintiff's  land, 


if  the  plaintiff  elect  to  receive  the  water 
in  that  way,  and  if  not,  then  that  the  de- 
fendant be  not  required  to  so  conduct  it; 
it  was  Jield,  that  such  decree  was  not 
error,  nor  was  it  error  to  refuse  to  re- 
quire the  stream  to  be  restored  to  its 
original  and  natural  channel.  Hopper  v. 
Hopper,  146  P.  S.  366. 

41.  Where  land  was  subject  to  a  cov- 
enant that  no  manufactory,  workshop, 
steam-engine  house,  smithshop  or  other 
building  for  offensive  purposes  or  occu- 
pation, or  building  of  any  kind  to  be  used 
for  any  other  purpose  other  than  as  and 
for  a  genteel  cottage  or  dwelling-house, 
stable  or  coach  house,  should  ever  be  built 
upon  the  land,  and  the  lessees  of  defend- 
ant in  September  1887  built  on  the  land 
a  boat-house,  club-house  and  a  carpenter 
shop  for  repairing  boats,  and  notice  to 
remove  the  same  was  not  given  until 
January  1889,  the  court  refused  a  man- 
datory injunction ;  a  mandatory  injunc- 
tion will  not  be  issued  where  complainant's 
rights  are  not  clear.  Oatzmer  v.  St.  Vin- 
cent School  Society,  147  P.  S.  313. 

42.  A  steel  company  will  not  be  com- 
pelled by  mandatory  injunction,  at  the 
suit  of  a  city,  to  remove  slag  and  cinders 
deposited  in  a  navigable  river,  where  the 
evidence  is  conflicting  whether  such  de- 
posit did  or  did  not  cause  a  flooding  of  the 
streets.  Seranton  v.  Scranton  Steel  Co., 
164  P.  S.  171. 

43.  A  mandatory  injunction  to  issue 
stock  to  the  plaintiff  was  refused  where 
the  only  reference  to  the  issuing  of  the 
stock  was  found  in  the  prayer  of  the  bill. 
WiUiams  v.  Grand  Central  Slate  Co.,  1 
Northam.  70. 

44.  A  court  of  equity  will,  not,  by  in- 
junction, compel  the  removal  of  a  defec- 
tively constructed  party  wall.  Mulligan 
V.  Fitzpatrick,  10  C.  C.  179;  s.  o.  28  W. 
N.  C.  151. 

See  Ikjckotion  IV.  (o). 
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IV.  When  an  injunction  will  be 

granted. 

(a)  Againat  municipal  corporatlona. 

45.  A  borough  and  its  officers  were  re- 
strained by  a  preliminary  injunction  from 
interfering  with  the  plaintiff  railroad 
company  laying  a  aecond  track  upon  land 
acquired  by  plaintiff's  lessor  from  the 
commonwealth,  but  which  had  been  per- 
missively  used  as  a  passageway  by  the 
public  for  more  than  twenty-one  years. 
Petmsylvania  S.  R.  Co.  v.  Freeport,  138 
P.  S.  91. 

46.  The  supreme  court  will  not  take 
original  jurisdiction  of  a  bill  to  restrain  a 
municipal  corporation  from  doing  an  act 
contrary  to  law,  where  the  allegation  as 
to  the  injurious  result  of  delay  is  vague, 
and  it  does  not  appear  that  the  question 
could  not  have  been  brought  before  the 
supreme  court  by  appeal  at  as  early  a 
day  as  a  motion  for  an  injunction  could 
there  be  heard.  Clark  v.  Washington, 
146  P.  S.  666.  See  s.  c.  11  C.  C.  433. 
See  DeWdU  v.  Bartley,  146  P.  S.  525. 

47.  The  city  of  Harrisburg  was  en- 
joined by  preliminary  injunction  from 
interfering  with  the  plaintiff  in  extend- 
ing its  tracks  in  crossing  a  bridge  over 
the  tracks  of  a  railroad,  upon  the  plaintiff 
filing  a  bond  to  indemnify  the  city  against 
charges  which  it  might  be  compelled  to 
bear  by  reason  of  the  plaintiff's  occupancy 
of  the  bridge.  Harrisburg  City  Pass.  By. 
Co.  V.  Harritburg,  149  P.  S.  466. 

4a  A  borough  vrill  not  be  restrained 
by  preliminary  injunction  from  interfer- 
ing with  the  construction  of  a  street  rail- 
way, where  the  consent  of  the  borough  to 
the  construction  is  conditional  and  it  is 
doubtful  whether  the  company  has  ac- 
cepted the  conditions,  and  it  is  also  al- 
leged by  the  defendant  that  the  resolu- 
tions and  ordinances  giving  the  consent 
were  never  signed  by  the  burgess,  or  ad- 
vertised or  posted  as  required  by  law. 
Athertx,  Sayre  &  Waverly  Electric  Street 
By.  V.  Sayre  Borough,  156  P.  S.  23. 

49.  The  supreme  court  will  assume  ju- 
risdiction over  a  bill  filed  by  a  citizen  of  a 


municipal  corporation  to  restrain  the 
municipality  from  issuing  bonds  author- 
ized by  ordinance  and  a  special  election, 
where  it  is  alleged  in  the  bill  that  such 
issue  will  involve  an  increase  of  indebted- 
ness beyond  the  limits  provided  by  law. 
Bruce  v.  Pittsburgh,  161  P.  S.  517. 

90.  Where  a  city  is  attempting  to  build 
a  quarantine  station  outside  of  its  limits, 
the  courts  of  the  county  in  which  the  pro- 
posed station  is  to  be  established  cannot 
issue  an  injunction  against  such  city,  but 
if  the  proposed  station  amounts  to  a  nui- 
sance, the  persons  engi^ed  in  erecting  it 
may  be  enjoined.  Chester  v.  Philadelphia, 
16  C.  C.  217. 

.SI.  Where  an  alley  was  laid  out  in 
1873,  equidistant  from  two  named  streets, 
bringing  complainant's  buildings  within 
the  lines  of  the  alley,  but  the  draft  located 
the  building  on  the  north  side  of  the  al- 
ley, and  the  surveyor  testified  that  he  had 
been  directed  to  so  make  the  draft  as  to 
conform  to  the  lines  of  the  then  existing 
alley  previously  dedicated,  which  would 
not  affect  the  buildings,  and  after  the  re- 
port had  been  confirmed  the  buildings 
were  destroyed  by  fire,  and  before  re- 
building the  borough  surveyor  gave  the 
complainant  the  old  lines  as  the  new  ones, 
and  she  re-erected  the  buildings  on  the 
old  foimdations;  it  was  held,  that  ten 
years  afterwards  the  borough  authorities 
would  be  enjoined  from  removing  the 
buildings.  Elliott  v.  Evans,  8  Montg. 
217. 

52.  Equity  will  not,  in  the  absence  of 
fraud,  interfere  by  injunction  with  the 
discretionary  power  of  councils  in  decid- 
ing as  to  the  advisability  of  constructing 
sewers,  the  size  of  the  same,  or  the  appor- 
tionment of  their  cost.  Mann  v.  Easton, 
2  Northam.  177. 

(6)  Against  public  officera. 

53.  The  supreme  court  has  no  original 
jurisdiction  of  a  bill  to  restrain  county 
officers  from  carrying  into  execution  the 
ballot  act  of  19  June  1891;  the  county 
would  not  be  a  proper  party  to  such  a 
bill.     De  WaU  v.  Bartley,  146  P.  S.  625. 
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54.  Where  the  oomplainaiits  were 
elected  as  judge  and  inspectors  for  the 
ensuing  general  election  at  a  Bepublican 
primary  election,  but  the  returns  were 
not  made  to  the  division  officers  on  the 
same  evening  as  required  by  the  pai-ty 
rules,  and  the  party  rules  also  provided 
that  a  contest  should  be  heard  and  de- 
cided on  the  second  night  after  the  elec- 
tion ;  it  was  held,  that  the  irregularity  as 
to  return  was  not  fatal  to  the  election; 
and  where  other  officers  were  elected 
three  months  afterwards,  it  was  held, 
that  they  would  be  enjoined  by  prelimi- 
nary injunction  from  interfering  with  the 
complainants  in  the  exercise  of  their 
offices.     Gray  v.  Tooms,  13  C.  C.  625. 

99.  A  court  of  equity  will  not  enjoin 
the  holding  of  an  election  for  a  public 
office  at  the  suit  of  a  taxpayer  unless  the 
public  interests  involved  are  of  the  most 
serious  character,  and  a  failure  to  act 
promptly  wotdd  be  attended  with  the 
gravest  injury  to  the  public.  Birely  v. 
Boney,  4  Dist.  Rep.  71.  See  Comm'th  v. 
Warwick,  4  Dist.  Rep.  601. 

S6.  An  injunction  will  issue  to  prevent 
the  burgess  of  a  borough  acting  as  presi- 
dent of  councils  without  any  color  of 
right ;  but  where  a  person  is  a  de  facto 
member  of  councils  the  proceedings 
should  be  by  quo  warranto.  Carline  v. 
ShaUenberger,  13  C.  C.  146.  See  Comm'th 
V.  Kempamith,  13  G.  C.  667 ;  and  see  act 
23  May  1893  (Brightly's  Purdon  248). 

97.  Specifications  for  public  supplies 
must  not  be  so  restrictive  as  to  exclude 
other  manufacturers  from  competition,  or 
the  court  will  restrain  the  execution  of 
the  contract  at  the  suit  of  a  taxpayer. 
Breen  v.  MeGalKn,  6  C.  C.  668. 

9a  A  city  contractor  will  not  be  en- 
joined from  proceeding  with  a  paving  con- 
tract at  the  suit  of  a  gas  company  seeking 
to  lay  its  trenches,  who  have  delayed  their 
work  for  an  unreasonable  time.  WUkea- 
Barre  Oas  Co.  v.  Hendler,  7  Lane.  42. 

99.  School  directors  interested  in  a 
piece  of  property  may,  at  the  suit  of 
a  taxpayer,  be  enjoined  from  voting  in 
favor  of  its  purchase  by  the  district ;  and 


this,  though  the  purchase  is  being  made 
in  good  faith  and  at  a  fair  price.  Wit- 
mer's  Appeal,  16  Atlan.  428. 

60.  Equity  will  not  interfere  by  in- 
junction with  the  selection  of  a  site  for 
a  school  building ;  that  is  wholly  within 
the  power  and  discretion  of  the  con- 
trollers or  directors.  Witherop  v.  Titiuh 
vme  Schod  Board,  7  C.  C.  451. 

d.  Equity  will  restrain  by  injunction 
a  board  of  school  directors  from  increas- 
ing its  indebtedness  beyond  two  per  cent 
of  the  assessed  valuation,  if  not  made  in 
compliance  with  the  act  of  20  April 
1874  (Brightly's  Purdon  1396).  Witherop 
V.  TitusvUle  School  Board,  7  C  C.  451. 

62.  Equity  will  restrain  by  injunction 
a  board  of  school  directors  from  declaring 
in  an  illegal  manner  the  seats  of  certain 
members  vacant.  Butts  v.  Howley,  5  Kulp 
338. 

63.  An  injunction  will  not  be  granted 
against  a  school  board  upon  a  bill  by  a 
taxpayer  alleging  that  the  board  is  about 
to  elect  unlawfully  one  of  its  members 
secretary  at  a  salary ;  it  is  only  when  the 
board  has  actually  elected  such  a  secre- 
tary that  the  question  can  be  raised 
either  by  quo  warranto  against  the  secre- 
tary elect,  or  by  an  injunction  to  restrain 
payment  of  the  salary.  Comm'th  v. 
Onthrie,  8  Kulp  24. 

64.  Where  the  principal  of  a  state 
normal  school  was  dismissed  from  office 
for  immoral  conduct,  but  without  notice 
or  hearing ;  it  was  h^ld,  that  such  a  pro- 
ceeding was  irregular  and  unjust;  but 
the  supreme  court  sustained  an  injunction 
to  restrain  the  discharged  principal  from 
assuming  to  exercise  the  office,  on  the 
ground  that  greater  harm  would  result  to 
the  school  and  to  the  public  service  from 
disturbing  the  injunction  than  from  sus- 
taining it;  but  the  injunction  was  sus- 
tained with  a  saving  of  all  rights  to  the 
appellant  to  proceed  at  law  for  the  collec- 
tion of  his  salary  for  the  remainder  of 
the  year,  and  the  costs  were  put  upon  the 
winning  party.  Edinboro  Normal  School 
V.  Cooper,  150  P.  S.  78. 

65.  School  teachers  will   not  be   en- 
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joined  from  remaming  in  possession  of 
their  schools  where  the  question  as  to 
the  time  of  their  employment  is  disputed 
and  in  doubt.  BtUler  Tovmahip  Schnx^ 
District  v.  Dougherty,  13  C.  C.  233. 

66.  The  decision  of  the  commissioners 
appointed  under  the  act  of  15  June  1887 
(P.  L.  408),  acting  in  conjunction  with 
the  survivors,  as  to  the  proper  site  on  the 
battle-field  of  Gettysburg  for  a  monument 
to  a  Pennsylvania  command,  is  not  sub- 
ject to  revision  and  reversal  by  the 
Gettysburg  Battle-field  Memorial  Associa- 
tion. Equity  will  enjoin  the  refusal  to 
permit  the  erection.  Reed  v.  Oettyiburg 
Battle-field  Memorial  Asaodation,  129  P.  S. 
329. 

(«)  Against  cotporations. 

67.  A  court  of  equity  has  jurisdiction 
to  entertain  a  bill  by  a  corporation  to 
restrain  another  corporation  from  wrong- 
fully using  the  plaintiffs  name,  and  when 
sach  a  bill  has  been  dismissed,  the 
supreme  court,  in  reversing  the  decree, 
may  enter  a  decree  finally  disposing  of 
the  whole  matter.  Fort  Pitt  Building  ds 
Loan  Ass^n  v.  Model  Plan  Building  Jb 
Loan  Ass'n,  159  P.  S.  308. 

6a  The  managers  of  a  joint  stock  com- 
pany will  be  restrained  by  a  preliminary 
injunction  from  selling  the  entire  busi- 
ness and  property  of  the  association  with- 
out the  consent  of  all  the  shareholders. 
Carter  v.  Producer^  &  Refinxri  Oil  Co., 
164  P  S  463:  afiarming  s.  c.  41  P.  L.  J. 
380. 

69.  Equity  will  not  enjoin  a  corpora- 
tion and  inquire  whether  the  ten  per 
cent  has  been  paid  in  and  the  charter 
regularly  obtained.  Board^nan  v.  Key- 
stone Standard  Watch  Co.,  8  Lane.  26. 

7a  Where  a  bill  is  pending  between 
one  claiming  to  have  transferred  to  him 
certain  shares  of  stock  in  a  corporation 
and  the  individual  owners  thereof,  and 
the  plaintifiF  has  made  out  a  prima  facie 
case,  the  directors  of  the  company  will  be 
restrained  from  using  its  funds  to  defend 
the  suit  where  the  company  as  a  corpora- 
tion are  in  no  way  interested  in  the  pro- 
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ceedings.      Norriatoum    Traction    Co.   v. 
Shamwn,  7  Montg.  86. 

71.  A  coal  and  iron  company  was  prop- 
erly enjoined  by  preliminary  injimction 
from  entering  upon  and  laying  its  tracks 
upon  the  lot  of  a  gas  and  water  company 
acquired  by  the  latter  under  the  right  of 
eminent  domain  and  in  necessary  use  for 
the  purposes  of  its  business.  Scranton 
Oas  &  Water  Co.  v.  Northern  Coal  &  Iron 
Co.,  145  P.  S.  21. 

72.  Where  the  defendant's  mine  took 
fire  and  it  was  necessary  to  flood  it,  the 
court  refused  to  restrain  the  defendant  by 
preliminary  injunction  from  further  flood* 
ing  its  mine  upon  the  allegation  that  the 
barrier  of  coal  between  the  defendant's 
mine  and  plaintiff's  mine,  which  was  fifty 
feet  thick,  was  not  strong  enough  to  stand 
the  proposed  increased  pressure  of  water, 
which  allegation,  however,  was  denied  by 
defendant's  affidavits.  Lehigh  &  WUkes- 
Barre  Coal  Co.  v.  Ddawart  &  Hudson 
Canal  Co.,  11  C.  C.  186. 

73.  Equity  has  jurisdiction  to  restrain 
the  sinking  of  an  oil  well  where  the  lease 
under  which  the  right  is  claimed  does  not 
grant  a  conveyance  in  fee,  but  merely  an 
incorporeal  hereditament  Carnegie  Nat- 
ural Oas  Co.  V.  Philadelphia  Company, 
158  P.  S.  317. 

74.  An  exclusive  privilege  granted  a 
natural  gas  company  for  a  limited  time 
will  be  enforced  by  injunction.  Mead- 
ville  Fuel  Oas  Co.'s  Appeal,  4  Atlan.  733 ; 
affirming  Meadvitte  Natural  Gas  Co.  v. 
MeadvUle  Fad  Oas  Co.,  1  C.  C.  488. 

75.  An  owner  of  coal  tn  situ  who  has 
been  released  from  the  obligation  of  sur- 
face support  is  entitled  to  an  injunction 
restraining  a  natural  gas  company  from 
entering  upon  the  surface  to  conduct  a 
pipe-line  until  payment  of,  or  security  for, 
compensation  for  the  easement  of  support; 
not,  however,  if  the  corporation  agrees  to 
be  bound  by  the  release,  and  to  accept 
the  risk  of  subsidence.  Penn  Gas  Coal 
Co.  V.  VersaUles  Gas  Co.,  131  P.  S.  522. 

76.  Equity  will  enjoin  an  illegal  inter- 
ference with  flowing  gas  wells  used  to 
supply  the  public.    CUixentf  Natural  Gas 
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Co.  V.  Shenango  Natural  Gas  Co.,  138 
P.  S.  22;  8.  c.  38  P.  L.  J.  252 ;  affirming 
8.  c.  7  C.  C.  277 ;  8.  c.  24  W.  N.  C.  573. 

77.  Where  a  natural  gas  company,  in 
consideration  of  privileges  granted,  agreed 
to  famish  gas  to  the  public  buildings  and 
churches  of  the  borough  free  of  cost,  and 
it  was  provided  that  if  similar  privileges 
be  granted  to  another  company,  the  bur- 
den should  be  decreased,  and  subsequently 
similar  privileges  were  granted  to  another 
company  and  defendant  agreed  to  furnish 
the  school-house  and  one  church  with  gas 
if  the  second  coippany  would  furnish  the 
other  public  buildings  and  churches ;  it 
was  held,  that  the  contract  was  valid  and 
that  the  defendant  would  be  enjoined 
from  cutting  off  the  supply  of  gas  from 
the  school-house.  SewUMey  Borough 
School  District  v.  Ohio  VaUey  Got  Co., 
154  P.  S.  539. 

7a  Where  a  natural  gas  company 
agreed  to  supply  gas  to  the  plaintiffs, 
who,  in  consideration  of  their  guaranty- 
ing the  debts  of  the  company,  were 
chafed  a  lower  rate  than  was  charged 
to  the  public,  and  in  consequence  of  the 
failure  of  supply,  the  rates  for  gas  were 
raised  but  the  plaintiffs  refused  to  pay 
the  increased  rates,  the  court  refused  to 
grant  a  preliminary  injunction  restrain- 
ing the  company  from  cutting  off  the 
plaintiffs'  supply  of  gas.  Broum  v.  Equi- 
table Gas  Co.,  156  P.  S.  369. 

79.  Where  a  landowner  granted  a  nat- 
ural gas  company  a  right  of  way  through 
his  land,  and  by  a  subsequent  agreement 
granted  a  greater  width  for  the  right  of 
way  upon  the  company  agreeing  to  lay 
its  pipes  two  feet  below  the  surface;  it 
was  held,  that  the  latter  agreement  was 
not  an  independent  collateral  one,  and  the 
company  would  be  enjoined  from  main- 
taining its  pipes  upon  the  surface,  and 
that  it  was  not  in  a  position  to  allege  the 
inconvenience  to  the  public  which  would 
be  caused  by  stopping  the  flow  of  gas  to 
make  the  change.  Caralhera  v.  Philadel- 
phia Company,  40  P.  L.  J.  191. 

80.  An  electric  light  company  will  be 
enjoined  from  locating  its  poles  on  the 
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side  of  a  country  road  until  a  bond  be 
given  for  the  payment  of  such  damages 
as  an  abutting  landowner  may  sustain  by 
their  location.  Haverford  Electric  Light 
Co.  V.  Hart,  13  C.  C.  369. 

81.  A  preliminary  injunction  will  not 
be  granted  to  enjoin  a  water  company 
from  permitting  the  use  of  its  water 
for  the  purposes  of  street  cleaning,  when 
the  facts  are  disputed  and  the  construc- 
tion of  the  company's  charter  is  not  free 
from  doubt,  and  where  the  injunction  if 
granted  would  produce  more  serious  in- 
convenience and  discomfort  to  a  larger 
part  of  the  community  than  any  shown 
to  be  suffered  by  the  plaintiff.  Fisher  v. 
York  Water  Co.,  1  York  83. 

82.  The  act  29  April  1874,  as  amended 
by  the  act  16  May  1839  (Brightly's  Pur- 
don  514),  confers,  it  seems,  upon  water 
companies  the  right  of  eminent  domain, 
under  which  land  may  be  taken  within 
or  without  the  district  which  they  have 
been  chartered  to  supply  with  water.  A 
water  company  will  not  be  restrained  by 
preliminary  injunction  from  constructing 
its  works  without  such  limits,  where  it 
appears  that  otherwise  it  could  not  carry 
out  the  purposes  of  its  incorporation. 
Keller  v.  Riverton  Water  Co.,  161  P.  S.  422. 

(d)   Railroad  and  street  railway  com- 
panies. 

83.  Upon  a  question  of  eminent  do- 
main the  court  will  not,  by  injunction, 
turn  one  railroad  out  of  possession  and 
put  another  in.  ScrarUon  &  Forest  City 
MaUroad  Co.  v.  Delaware  &  Hudson  Canai. 
Co.,  1  Lack.  Jur.  113. 

84.  The  court  will  not  restrain,  by  pre- 
liminary injunction,  a  railroad  company 
from  condemning  land  if  it  appears  by 
the  evidence  produced  that  the  road  is 
being  built  for  public  trade  and  travel, 
though  denied  by  the  plaintiff.  Dobaon 
V.  Pentuylvania  SchuyUciU  VaUey  Railroad 
Co.,  6  Montg.  109 ;  Rudolph  v.  Penntylva- 
nia  Schuylkill  VaUey  Railroad  Co.,  Ibid. 
114. 

85.  A  railroad  company  will  not  be 
enjoined    from    maintaining    its    tracks 
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upon  a  highway  in  the  absence  of  an 
averment  that  they  were  laid  without 
authority  of  law.  Kemi>le  v.  Philadelphia, 
Germantoum  &  Norriatoum  Railroad  Co., 
140  P.  S.  14;  afllnning  s.  o.  46  L.  I.  444. 

86.  A  railroad  company  will  be  en- 
joined from  changing  the  site  of  a  public 
road  unless  some  reasonable  necessity  be 
shown.  Mordand  Township  v.  Pennsyl- 
vania Railroad  Co.,  6  Montg.  165.  See 
Mbreland  Totunahip  v.  Pennsylvania  Rail- 
road Co.,  Ibid.  167. 

87.  A  railroad  company  which  proposes 
to  occupy  a  public  street  in  such  a  way 
as  to  force  the  public  to  use  the  track  for 
a  distance  of  two  hundred  feet,  will  be 
restrained  from  doing  so  until  it  makes 
proper  provision  for  the  convenience  of 
the  public  by  locating  or  constructing  an- 
other street  in  place  of  the  street  taken. 
Stroudsburg  Borough  v.  Wilkes-Barre  & 
Eastern  R.  R.  Co.,  12  C.  C.  395. 

88.  If  a  railroad  company  make  a  bona 
fide  claim  to  the  property  in  dispute,  the 
court  will  not,  by  preliminary  injunction, 
prevent  the  construction  of  sidings  upon 
the  land.  Potts  v.  PhUaAdphia  ii  Read- 
ing Railroad  Co.,  7  Montg.  13. 

89.  A  railroad  company  will  not  be  en- 
joined from  building  a  siding  in  a  navi- 
gable stream  where  the  purpose  of  such 
construction  appears  to  be  a  reasonable 
exercise  of  the  company's  franchise. 
Schofield  V.  Pennsylvania  Schuylkill  Valley 
R.  R.  Co.,  8  Montg.  125. 

90  A  railroad  company  will  not  be 
enjoined  by  preliminary  injunction  from 
constructing  a  siding  into  a  fair  grounds 
across  the  proposed  line  of  the  plaintiff's 
road,  where  the  plaintiff's  road  is  not  yet 
constructed  or  even  graded.  Baltimore  & 
Ha'C[iaburg  R.  R.  Co.  v.  Pennsylvania  R.  R. 
Co.,  6  York  105. 

91.  Where  the  plaintiff  railroad  com- 
pany located  a  branch  extending  across 
the  defendant's  railroad  to  two  manufact- 
uring establishments,  and  the  plaintiff 
filed  a  bill  to  restrain  the  defendants 
from  obstructing  the  construction  of  the 
grade  crossing,  the  supreme  court  refused 
to  interfere  with  a  decree  refusing  a  pre- 


liminary injunction  but  allowing  the 
plaintiff,  on  filing  a  bond,  to  secure  the 
defendant  company  from  loss,  to  construct 
a  temporary  crossing  to  be  used  only 
for  construction  purposes.  Pennsylvania 
Schuylkm  Valley  R.  R.  Co.  v.  Philadel- 
phia &  Reading  R.  R.  Co.,  151  P.  S.  402. 

92.  One  railroad  company  will  not  be 
enjoined  from  taking  a  portion  of  the 
land  of  another  railroad  company  for  use 
in  the  proper  exercise  of  its  corporate  and 
public  powers  and  duties,  upon  a  bill 
which  does  not  allege  a  necessity  on  the 
part  of  the  plaintiff  for  the  occupancy  of 
the  land  and  in  the  absence  of  such  ne- 
cessity. Pennsylvania  Schuylkill  Valley 
R.  R.  Co.  V.  SchuyOcUl  Navigation  Co.,  167 
P.  S.  676. 

93.  Where  a  railroad  company  was 
granted  by  city  ordinance  a  right  of  way 
upon  a  public  street,  south  of  the  centre 
line  thereof,  and  the  remaining  part  of  the 
street  was  wide  enough  for  free  and  con- 
venient access  to  the  properties  on  the 
north  side;  it  was  field,  that  an  owner 
of  property  on  the  north  side  was  not 
entitled  to  enjoin  the  railroad  company 
from  proceedings  under  the  ordinance. 
Beck  V.  Erie  Terminal  R.  R.  Co.,  11  C.  C. 
363. 

9«.  The  right  of  a  petitioner  for  a  lat- 
eral railroad  to  locate  may  be  contested 
by  a  landowner  upon  a  bill  for  injunction ; 
and  this,  though  statutory  proceedings 
for  condemnation  are  pending  in  another 
court  in  the  same  county.  But  such  an 
injunction  will  be  refused  where  it  is  not 
apparent  that  the  proposed  road  will  dis- 
turb the  operation  or  endanger  the  safety 
of  other  mines,  as  prohibited  by  the  act 
5  July  1883  (Brightly's  Purdon  1821). 
Toughiogheny  River  Coal  Co.  v.  Robertson, 
12  C.  C.  1. 

95.  A  preliminary  injimction  will  not 
be  granted  unless  the  plaintiff's  rights  are 
clear;  a  railroad  company  will  not  he 
restrained  at  the  suit  of  a  municipality 
from  building  a  station  on  land  claimed 
to  be  a  street,  where  it  is  doubtful  whether 
the  city  owns  the  fee  in  the  land,  and  it  is 
also  doubtful  whether  the  land  will  ever 
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be  used  as  a  street.     Scranton  v.  Delaware 
Jh  Hudson  Canal  Co.,  12  C.  C.  283. 

96.  One  railroad  company  will  not  be 
restrained  by  preliminary  injunction  from 
tearing  up  switches  and  track  occupied 
and  used  by  both  the  plaintiffs  and  de- 
fendants, upon  the  bare  allegation  that 
the  plaintiffs  fear  that  the  defendants 
are  about  to  do  such  acts ;  there  must  be 
an  allegation  of  facts  or  circumstances 
which,  prima  facie,  justify  such  fear. 
Whid  Gap  <fc  D.  Railroad  Co.  v.  Pennsyl- 
vania S.  &  N.  E.  Railroad  Co.,  1  Northam. 
179.  See  s.  c.  Ibid.  181.  Affirmed  by 
the  Su-preme  Court,  MSS. 

97.  If  a  plaintiff  railroad  show  a  prima 
facie  title  to  use  a  portion  of  the  track 
used  by  another  railroad  company,  and 
less  harm  will  be  done  by  granting  than 
refusing  an  injunction,  the  latter  com- 
pany will  be  enjoined  by  preliminary 
injunction  from  tearing  up  the  track 
and  interfering  with  plaintiff's  switches. 
Wind  Gfap  <fc  D.  Railroad  Co.  v.  Pennsyl- 
vania, S.  A  N.  E.  Railroad  Co.,  1  Northam. 
181.  See  8.  c.  Ibid.  179 ;  affirmed  by  the 
Supreme  Court,  MSS. 

98.  If  it  appear  that  it  be  not  reason- 
ably practical  for  the  plaintiff  company 
to  cross  the  defendant's  tracks  otherwise 
than  at  grade,  an  injunction  should  issue 
restraining  defendant  company  from  in- 
terfering with  plaintiff's  crossing.  Moo- 
sic  Mountain  Railroad  Co.'s  Appeal,  13 
Atlan.  915;  reversing  Moosie  Mountain 
Railroad  Co.  v.  Delaware,  L.  &  W.  Rail- 
road Co.,  4  C.  P.  189. 

99.  The  supreme  court  reinstated  an 
injunction  restraining  the  defendant  rail- 
road company  from  constructing  its  rail- 
road across  that  of  the  plaintiff  at  grade. 
BeynoidsviJle  &  F.  C.  Railroad  Co.  v.  Buf- 
falo, R.  &  P.  RaUroad  Co.,  134  P.  S.  541. 

loa  Upon  a  bill  alleging  the  building 
of  a  railroad  with  crossings  at  grade  and 
a  taking  of  a  highway  longitudinally,  a 
preliminary  injunction  will  be  refused  if 
the  defendants  deny  the  allegations  of 
the  bill.  Lower  Merion  Township  v.  FJiil- 
addphia  &  Reading  Railroad  Co.,  5  Montg. 
163. 


101.  A  railroad  company  will  be  en- 
joined from  occupying  the  road-bed  of  a 
turnpike  company  for  the  abutments  of 
an  overhead  bridge  unless  it  is  not  rea- 
sonably practicable  to  build  it  otherwise. 
Chestnut  Hill  &  Spring  House  Turnpike 
Co.  V.  Pennsylvania  R.  R.  Co.,  6  Montg. 
121. 

102.  The  court  vnll  not,  by  preliminary 
injunction,  enjoin  a  railroad  company 
from  crossing  overhead  a  turnpike  road 
on  the  ground  of  insufficient  headway,  if 
the  weight  of  the  evidence  shows  the 
headway  to  be  ample.  Chestnut  Hill  Jb 
Spring  House  Turnpike  Co.  v.  Pennsyl- 
vania Railroad  Co.,  6  Montg.  105.  See 
8.  c.  Ibid.  121. 

103.  The  owner  of  a  dwelling-house 
fronting  on  a  street  unlawfully  occupied 
by  a  railroad  company,  is  so  specially 
injured  by  the  nuisance  that  he  can 
maintain  a  bill  for  an  injunction  without 
proving  the  amount  of  damage.  Pennsyl- 
vania Railroad  Co.'s  Appeal,  116  P.  S. 
614. 

104.  A  railroad  company  will  not  be 
enjoined  by  preliminary  injunction  from 
taking  a  portion  of  a  city  lot,  where  it 
appears  that  the  railroad  will  not  pass 
through  a  dwelling-house  on  the  lot,  or 
destroy  or  interfere  with  its  use  or  the 
use  of  any  outbuilding,  or  interfere  with 
the  access  to  the  house  or  outbuildings, 
and  that  the  strip  proposed  to  be  taken 
will  be  cut  entirely  off  one  side  of  the 
lot.  Staid  V.  Pennsylvania  R.  R.  Com- 
pany, 156  P.  S.  309;  affirming  s.  c.  12 
C.  C.  375. 

105.  The  dissolution  of  a  preliminary 
injunction  restraining  the  plaintiff  rail- 
road company  from  entering  upon  the 
lands  of  another  company  is  no  bar  to  a 
bill  to  enjoin  the  plaintiff  in  the  first  pro- 
ceeding. Scranton  &  Forest  City  Rail- 
road Co.  V.  Delaware  &  Hudson  Canal 
Co.,  1  Lack.  Jur.  113. 

106.  A  railroad  company  will  not  be 
enjoined  from  taking  land  which  it  has 
already  appropriated  two  years  prior  to 
the  filing  of  the  bill ;  the  act  of  location 
is  an  appropriation.     Peiffer  v.  Harris- 
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burg,  Portsmouth,  Mt.  Joy  &  Lancaster 
R.  R.  Co.,  12  Lane.  265. 

107.  A  passenger  railway  company 
incorporated  to  use  horse  power  only, 
will  not  be  restrained  by  preliminary 
injunction  from  converting  the  road  into 
an  electric  railway,  with  the  consent  of 
the  municipal  authorities.  Fritz  v.  Erie 
City  Pass.  Ry.  Co.,  155  P.  S.  472. 

lOS.  Where  a  street  railway  company 
is  enjoined  from  operating  its  road  in  a 
township  because  it  cannot  secure  the 
consent  of  an  abutting  owner,  a  charter 
under  the  general  railroad  law  gives  no 
authority  to  maintain  the  same  road 
under  the  name  of  a  steam  railroad,  and 
an  attempt  to  so  maintain  it  will  be 
restrained  by  injunction.  Pennsylvania 
R.  R.  Co.  V.  Bridgeport  R.  R.  Co.,  11 
Montg.  73. 

109.  Upon  a  bill  filed  by  a  landowner 
to  restrain  an  electric  railway  company 
from  constructing  and  operating  its  rail- 
way over  land  in  a  township  and  within 
the  appropriation  of  a  turnpike  company 
until  compensation  should  be  paid  or 
secured;  it  was  heJd,  that  an  order  dis- 
solving a  preliminary  injunction  was 
properly  made.  Heilman  v.  Lebanon  Jb 
AnnvUle  Street  Ry.  Co.,  146  P.  S.  23; 
affirming  s.  o.  10  C.  C.  241. 

110.  The  evidence  showing  that  a  "  T  " 
rail  was  suitable  for  the  purposes  of  a 
street  passenger  railway  company,  and 
that  it  did  not  impose  a  greater  burden 
on  the  city  in  repairing  than  a  flat  rail, 
the  city  authorities  should  be  enjoined 
from  tearing  up  the  same.  Easton  Pass. 
RaMway  Co.  v.  Easton,  133  P.  S.  606; 
8.  c.  26  W.  N.  C.  493;  reversing  s.  c.  7 
C.  C.  677.  See  Harrisburg  City  Pass.  Rail- 
road Co.  V.  Harrisburg,  7  C.  C.  684,  593. 

111.  Under  the  act  19  June  1871 
(Brightly's  Purdon  780),  a  street  railway 
company  has  a  standing  as  a  complain- 
ant in  a  bill  in  equity  to  restrain  another 
company  from  iinlawfully  laying  tracks 
in  a  street  already  occupied  by  the  com- 
plainant. Germantovm  Pass.  Ry.  Co.  v. 
Citizens'  Pass.  Ry.  Co.,  151  P.  S.  138; 
afiSrming  s.  o.  9  C.  C.  638. 


112.  Where  a  bill  charges  that  a  street 
railway  company  has  constructed  an  em- 
bankment in  front  of  the  plaintifPs  prem- 
ises and  obstructed  the  approach  to  his 
house,  and  prays  an  injunction  to  restrain 
the  operation  of  the  road,  and  that  the 
embankment  be  removed  and  for  general 
relief,  the  bill  should  not  be  dismissed 
on  demurrer  merely  because  it  discloses 
delay  on  the  part  of  the  plaintiff  in  seek- 
ing relief.  Westhaeffer  v.  Lebanon  A 
AnnviOe  Street  Ry.  Co.,  163  P.  S.  54; 
reversing  s.  c.  3  Dist.  Bep.  66. 

113.  Upon  a  bill  for  an  injunction  to 
restrain  a  railroad  company  from  inter- 
fering with  the  tram  road  of  the  plaintiff, 
the  court  refused  the  preliminary  injono- 
tion  prayed  for,  and  granted  an  injunction 
restraining  the  plaintiffs  from  operating 
their  road  beneath  the  road  bed  of  the 
defendant  until  the  plaintiffs  had  estab- 
lished their  right  to  do  so  either  at  law 
or  upon  the  final  hearing  of  the  injunction 
suit  Lane  v.  Ridgtaay  A  Clearfield  R.  R. 
Co.,  9  C.  C.  386. 

114.  A  passenger  railway  company, 
restricted  in  their  use  of  public  streets 
to  those  upon  which  no  track  is  laid  or 
authorized  to  be  laid,  will  be  restrained 
by  injunction  from  exceeding  their  char- 
ter rights.  An  ordinance  conferring  the 
right  to  such  excepted  streets  is  void. 
Coalville  Pass.  Railroad  Co.  v.  WUkea- 
Barre  Soutfiside  RaUway  Co.,  5  Kulp 
340. 

115.  Upon  an  application  by  a  steam 
railroad  company  to  enjoin  a  trolley  com- 
pany from  crossing  the  railroad  tracks  at 
grade,  where  the  defendant  agrees  to  stop 
its  cars  before  crossing  the  tracks,  and  to 
have  its  conductors  go  forward  before 
attempting  to  cross,  the  injunction  will 
be  refused.  Pennsylvania  R  R  Co.  v. 
Suburban  Rapid  Transit  Co.,  11 C.  C.  691. 

116.  A  railroad  company  will  not  be 
restrained  by  preliminary  injunction  from 
interfering  with  a  street  railway  company 
constructing  a  crossing  over  the  railroad, 
where  the  lawful  corporate  existence  of 
the  street  railway  company  is  attacked, 
and  its  authority  to  build  its  railroad 
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is  denied  and  the  facts  axe  in  contro- 
versy. Lebanon  &  Myerstovon  Street  By. 
Co.  V.  Philadelphia  <fc  Beading  B.  B.  Co., 
2  Dist.  Rep.  835. 

117.  Where  a  bridge  spans  a  stream 
which  is  a  boundary  line  between  a  city 
and  a  county,  the  city  will  be  restrained 
by  the  court  of  the  adjoinitag  county 
from  interfering  with  the  laying  of  the 
tracks  of  a  passenger  railway  company 
upon  the  portion  of  the  bridge  belong- 
ing to  the  adjoining  county,  where  it 
appears  that  the  consent  to  the  laying 
of  the  railway  has  been  given  by  the 
supervisors  of  the  township  and  the  com- 
missioners of  the  county,  and  the  officers 
of  the  city  have  been  made  parties  de- 
fendant to  the  bill.  Delaware  County 
and  Philadelphia  Electric  Bailumy  Co.  v. 
Phaaddphia,  164  P.  S.  467. 

lia  A  bridge  erected  for  public 
travel  by  a  corporation  is  a  highway 
within  the  act  14  May  1889  (Brightly's 
Purdon  1823),  authorizing  the  formation 
of  street  car  companies,  and  a  court  of 
equity  will  restrain  a  bridge  company 
from  interfering  with  the  preparation 
and  use  of  the  bridge  by  the  railway 
company  for  the  operation  of  its  cars 
over  and  across  the  same.  Pittsburgh  & 
West  End  Pass.  By.  Co.  v.  Point  Bridge 
Co.,  166  P.  S.  37 ;  affirming  s.  c.  39  P. 
L.  J.  367. 

119.  A  court  of  equity  will  not  enjoin 
the  operation  of  a  narrow  gauge  railroad 
where  the  defendants  are  constructing 
the  road  under  a  grant  to  search  for,  dig 
and  carry  away  minerals,  and  where  the 
whole  controversy  turns  upon  the  con- 
struction of  the  deed  containing  such 
grant;  that  is  a  legal  question  which 
should  be  determined  in  a  court  of  law. 
So<Jier  V.  Browning,  169  P.  S.  18. 

See  BauiBoads. 

Street  Railways. 

(o)   Proceedings  at  law. 

120.  An  injunction  to  stay  proceed- 
ings at  law  should  go  against  the  party 
and  not  i^ainst  the  sheriff  or  other  of- 
ficer who  is  already  under  the  mandate 


of  one  court,  nor  against  an  assignee  for 
creditors  who  is  accountable  to  another 
court.    Artman  v.  Oiles,  156  P.  S.  409. 

121.  If  a  defendant  has  had  his  day 
in  court  and  neglected  to  make  his  de- 
fence, that  is  the  end  of  the  contention. 
He  cannot  afterwards  restrain  execution 
by  bill  in  equity.  Maker's  Appeal,  2 
Cent  846. 

122.  Equity  will  not  enjoin  the  en- 
forcement of  a  judgment  where  the  de- 
fendant has  had  his  day  in  court  Waldo 
V.  Denton,  136  P.  S.  181. 

123.  The  discharge  of  a  rule  to  open 
judgment  is  no  bar  to  proceedings  to 
restrain  execution,  unless  the  same  issues 
are  presented.  Nelson  v.  Ghiffey,  131  P.  8. 
273 ;  reversing  s.  o.  37  P.  L.  J.  66. 

124.  A  bill  to  enjoin  the  collection 
of  a  judgment  is  barred  by  the  pendency 
of  proceedings  to  open  the  judgment  in 
the  courts  of  another  county.  Smith  v. 
Kammerer,  152  P.  S.  98. 

125.  The  plaintiff  will  be  restrained 
by  injunction  from  proceeding  to  exe- 
cution, upon  the  complaint  of  one  who 
has  purchased  the  judgment  from  him  by 
parol.    Jamison  v.  Deck,  1  Northam.  08. 

126.  A  joint  stock  company  having 
given  a  mortgage  to  secure  an  indebted- 
ness, and  then  made  an  assignment  for 
creditors,  the  court  refused  to  restrain 
the  sale  of  the  property  under  the  mort- 
gage, at  the  suit  of  the  assignee.  Fisher's 
Appeal,  14  Atlan.  226 ;  s.  c.  12  Cent.  678. 

127.  A  court  of  equity  will  not  en- 
join the  collection  of  a  mortgage  or 
judgment  given  to  cover  past  and  future 
gambling  transactions.  Smith  v.  Kam- 
merer, 162  P.  S.  98. 

12a  A  court  of  equity  will  not  en- 
join execution  upon  a  judgment  on  a 
scire  facias  sur  municipal  lien,  after 
the  discharge  of  a  rule  to  set  aside, 
based  on  the  same  facts.  Feits  v.  WUkes- 
Barre,  6  Kulp  79.  See  Witkes-Barre  v. 
Felts,  134  P.  S.  629;  affirming  WiUces- 
Barre  v.  Bicketts,  5  Kulp  429. 

129.  Equity  will  enjoin  the  sale  of  a 
building  under  a  mechanics'  lien  filed 
against    the    building   itself    and    not 
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merely  against  the  defendant's  interest 
therein  as  lessee  or  tenant.  Mitchell  v. 
Forve,  5  Kulp  501. 

130.  Where  a  bill  was  filed  by  the  les- 
sees of  an  oil  lease  to  have  the  lease  can- 
celled and  to  restrain  the  lessors  from 
proceeding  farther  in  an  action  at  law  to 
recover  royalties  under  said  lease,  on  the 
ground  of  the  fact  that  two  thousand  tons 
gross  could  not  be  mined  advantageously 
per  year,  and  the  master  found  that  there 
was  plenty  of  ore  to  answer  the  contract, 
and  that  though  poor  in  quality,  it  was  not 
wholly  unfit  to  be  worked  and  could  not 
be  pronounced  to  be  so  unmerchantable 
as  to  be  a  substance  different  from  that 
contracted  for,  the  court  refused  to  can- 
cel the  lease  or  to  issue  an  injunction. 
Kraber'a  Appeal,  2  York  65. 

131.  Equity  will  not  enjoin  an  action 
for  a  continuing  trespass  until  the  true 
boundary  lines  be  established  by  an  action 
of  ejectment.  Hague  v.  Madack,  8  C.  C. 
667. 

132.  Equity  will  not  enjoin  an  action 
at  law  brought  to  enforce  the  final  award 
of  an  arbitrator,  where  there  is  a  second 
award  of  the  same  arbitrator ;  it  will  not 
decree  which  award  is  binding,  nor  will 
it  enjoin  other  suits  upon  the  same  sub- 
ject Hamilton  v.  Hart,  1  Mona.  636. 
See  8.  c.  109  P.  S.  629 ;  125  Ibid.  142. 

133.  Pending  proceedings  at  law  to 
settle  the  question  of  title  to  land,  an 
injunction  will  be  continued  where  the 
action  of  one  of  the  pai-ties  threatens 
serious  and  irreparable  harm  to  the  prop- 
erty in  dispute.  Kaaian  t.  Stefansky,  6 
Kulp  445. 

134.  The  court  refused  to  enjoin  a  wife 
from  proceeding  against  the  land  of  her 
husband,  in  the  hands  of  his  vendee,  by 
vendilioni  exponas,  though  she  had  joined 
with  her  husband  in  the  deed  of  the 
premises.  Trullinger  v.  Charles,  129  P.  S. 
289. 

135.  Equity  will  enjoin  a  creditor  in  a 
clear  case  from  selling  real  estate  stand- 
ing in  the  name  of  a  married  woman  upon 
an  execution  against  her  husband.  Perry 
V.  Lee,  6  Kulp  315. 


136.  Equity  will  not  at  the  suit  of  a 
wife  enjoin  her  husband's  creditors  from 
selling  on  execution  real  estate  in  her 
name,  where  the  answer  sets  up  that  the 
conveyance  to  her  was  in  fraud  of  his 
creditors.  McMe  v.  Kurtz,  9  C.  C.  280; 
8.  c.  6  Kulp  157. 

137.  Equity  will  not  restrain  the  sale 
of  a  wife's  real  estate  for  her  husband's 
debts  imless  a  clear  title  to  the  wife  is 
made  out;  where  the  creditor  files  an 
answer  disputing  her  title  and  produces 
evidence  against  it,  he  has  a  right  to  sell 
whatever  right  he  believes  the  husband 
has  in  the  property.  Marks  v.  Hta,  9 
Lane.  146. 

13a  Equity  will  not,  as  a  general  rule, 
interpose  and  prevent  a  sale  of  a  defend- 
ant's interest  in  land  under  an  execution 
against  him.  SmaWs  Appeai,  9  Atlan. 
337. 

139.  The  court  of  a  county  to  which  a 
judgment  is  transferred  having  full  prfver 
to  set  aside  a  testatum  fieri  f ados  improp- 
perly  issued  thereon,  it  is  error  for  the 
court  of  the  cotuity  to  which  the  writ  is 
directed  to  enjoin  the  plaintiff  from  pro- 
curing its  enforcement.  Nelson  v.  Ovfftf, 
131  P.  S.  273;  reversing  8.  c.  37  P.  L.  J. 
66. 

140.  Neither  simple  contrsuit  creditors 
nor  attaching  creditors,  under  the  act  17 
March  1869  (Brightly's  Purdon  71),  have 
a  standing  in  equity  to  restrain  a  judg- 
ment creditor  from  proceeding  by  due 
course  of  law  to  obtain  satisfaction  of  his 
judgment.  Artman  v.  CHles,  155  P.  S.  409. 
See  KeUy  v.  Herb,  157  P.  S.  41 ;  Meyers  r. 
Ranch,  4  Northam.  339;  s.  o.  6  Del.  106. 

141.  Equity  will  not  restrain  the  issii- 
ing  of  an  execution  and  decree  satisfac- 
tion of  a  disputed  judgment  The  defend- 
ant has  an  adequate  legal  remedy  either 
by  demanding  an  issue  or  by  defending  a 
scire  facias  to  revive ;  and  this,  though 
the  plaintiff  be  a  non-resident  Albert  v. 
March,  7  C.  C.  602. 

142.  Equity  will  not  enjoin  a  judgment 
creditor  from  seizing  and  selling  in  satis- 
faction of  his  debt  arty  real  estate  in 
which  his  debtor  has  or  is  believed  to 
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have  an  interest.     TrexUr  t.  Duby,  16 
C.  C.  141. 

143.  A  sale  of  real  estate  under  execu- 
tion will  not  be  enjoined  where  there  is  a 
doabt  as  to  the  ownership  of  the  property 
levied  on,  but  the  creditor  will  be  per- 
mitted to  proceed  with  the  levy  and  sale 
30  that  the  title  may  be  settled  in  an 
action  of  ejectment.  Orisainger  v.  Booth, 
12  Lane.  259. 

144.  An  assignment  for  creditors  here, 
passes  title  to  personal  property  in  an- 
other state,  and  a  creditor  who  has  subse- 
quently issued  a  foreign  attachment  in 
another  state  will  be  enjoined  from  levy- 
ing an  execution  thereon  upon  the  as- 
signor's property  there.  MacDonald  v. 
Furbuth,  26  W.  N.  C.  120. 

145.  The  court  will  restrain  by  injunc- 
tion the  levy  upon  the  property  of  a  cor- 
poration in  actual  use,  apart  from  its 
franchises.  Boyd's  Appeal,  15  Atlan. 
736;  affirming  Mre  Insurance  Patrol  v. 
Boyd,  U  L.  I.  252. 

146.  Equity  will  not  restrain  the  salQ 
or  attachment  of  corporate  property  upon 
execution  issued  upon  a  judgment  bond 
given  by  a  corporation  to  its  directors  to 
secure  them  on  their  indorsements,  the 
company  not  being  insolvent  when  the 
bond  was  given,  and  there  being  no  evi- 
dence of  collusion  or  fraudulent  intent. 
NeaPs  Appeal,  129  P.  S.  64. 

147.  A  sale  under  a  judgment  confessed 
by  an  insolvent  corporation  will  not  be 
restrained  on  the  ground  that  a  sale  of 
the  company's  property  can  be  more 
advantageously  conducted  in  the  inter- 
ests of  all  the  creditors  by  receivers. 
Fairpoint  Mfg.  Co.  v.  Philadelphia  Optical 
&  Watch  Co.,  161  P.  S.  17;  Lomy  v. 
Philadelphia  Optical  &  WatOi  Co.,  161 
P.  S.  123. 

14a  Though  the  legal  title  of  a  judg- 
ment be  in  the  name  of  the  cestui  que  trust, 
equity  will,  on  the  application  of  the 
trustee,  restrain  the  collection  by  execu- 
tion of  the  judgment  by  the  cestui  que 
trust.     Beeser's  Appeal,  5  Atlan.  445. 

149.  One  of  several  tenants  La  common 
cannot  purchase  a  mortgage  upon  the  land 


and  set  it  up  against  his  co-tenants  for 
the  purpose  of  depriving  them  of  their 
interests ;  a  sheriff's  sale  on  such  a  mort- 
gage will  be  restrained  by  injunction. 
Fisher  v.  Hartman,  165  P.  S.  16. 

150.  A  sale  on  execution  under  a  con- 
fessed judgment  will  not  be  restrained 
by  injunction  except  upon  the  clearest 
right  and  to  avert  irreparable  injury,  nor 
will  a  receiver  for  property  so  levied 
on  be  appointed  except  imder  the  same 
circumstances.  Philadelphia  v.  Dobson, 
10  C.  C.  34. 

151.  Equity  will  not  restrain  the  exe- 
cution of  a  judgment  by  reason  of  a 
defence  which  is  available  in  a  court  of 
law,  where  no  special  ground  exists  grow- 
ing out  of  fraud  or  accident.  Burke  v. 
Gibson,  6  Kulp  310. 

152.  Where  personal  property  was  be- 
queathed to  an  executor  and  his  creditor 
levied  upon  it  before  he  had  filed  an 
account,  the  orphans'  court,  upon  the 
allegation  of  the  executor  that  the  debts 
of  the  decedent  had  not  been  paid,  issued 
an  injunction  restraining  the  sheriff  from 
selling  the  property  until  a  final  account 
by  the  executor  showing  that  the  debts 
had  all  been  paid  and  that  the  executor 
was  entitled  to  the  property  as  legatee. 
Turner's  Estate,  7  Kulp  481.  See  s.  o. 
167  P.  S.  609. 

153.  Equity  will  enjoin  the  sale  under 
&  fieri  facias  of  manure  made  upon  a  farm 
and  necessary  to  preserve  its  fertility,  to 
the  prejudice  of  a  prior  mortgage.  Ber- 
gey  v.  Kline,  4  Montg.  160. 

154.  Creditors  who  have  not  reduced 
their  claims  to  judgments  have  no  stand- 
ing to  restrain,  by  injunction,  the  distri- 
bution of  a  sheriff's  sale  on  the  ground 
that  the  judgment  under  which  the  sale 
was  made  was  fraudulent  and  collusive. 
KeUy  V.  Herb,  157  P.  S.  41. 

(0)  Collection  of  taxes. 

155.  If  an  assessment  for  city  taxes 
in  a  city  of  the  third  class  be  made  at  a 
valuation  in  excess  of  the  last  triennial 
assessment  for  state  and  county  purposes, 
the  collection  of  the  tax  on  the  excess 
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will  be  enjoined.  Kemble  v.  TitumUle, 
136  P.  S.  141. 

196.  After  the  determination  of  an 
appeal  in  the  common  pleas,  under  the 
act  of  19  April  1889  (Brightly's  Pardon 
1984),  from  an  assessment  of  taxable 
property,  equity  will  not  enjoin  the 
collection  of  the  tax  as  adjusted  by  the 
decision.    Hamlin  v.  Peck,  135  P.  S.  493. 

1S7.  Where  a  bill  was  filed  to  restrain 
the  collection  of  local  taxes  upon  un- 
productive  mountain  land  owned  by  a 
water  company,  and  held  to  protect  the 
purity  of  the  water,  but  unoccupied  by 
any  of  its  improvements,  a  preliminary 
injunction  was  refused.  Bearing  Creek 
Water  Co.  v.  Girton,  142  P.  S.  92. 

1S&  The  collection  of  a  tax  on  coal 
shutes  belonging  to  a  corporation  will 
be  restrained  by  preliminary  injunction 
where  the  plaintifTs  affidavits  aver  that 
the  shutes  are  absolutely  indispensable 
for  the  transfer  of  coal  from  the  land  to 
canal  boats,  and  are  an  essential  part  of 
the  company's  works  for  that  purpose. 
Lehigh  Coal  A  Navigation  Co.  v.  Miller, 
155  P.  S.  642. 

159.  A  borough  will  be  restrained  by 
injunction  from  assessing  and  collecting 
a  school  tax  upon  the  land  of  one  of  its 
citizens  situated  in  an  adjoining  town- 
ship, but  annexed  to  land  belonging  to 
the  same  person  lying  within  the  borough 
limits.  Arthur  v.  Polk  Borough  School 
District,  164  P.  S.  410. 

160.  Supervisors  must  give  taxpayers 
a  full  opportunity  to  work  out  their  road 
taxes,  but  it  is  in  the  discretion  of  the 
supervisors  to  direct  as  to  when  and 
where  they  shall  work  them  out ;  where 
supervisors  refuse  to  permit  taxpayers 
to  work  out  their  taxes,  they  will  be  re- 
strained by  injunction  from  collecting 
them  in  money,  and  from  incurring  debts 
to  an  amount  which,  in  the  aggregate,  wUl 
exceed  the  amount  which  will  be  received 
in  cash  from  taxpayers  electing  not  to 
work  out  their  taxes  and  from  other 
sources.     Coxe  v.  Sweeny,  10  C.  C.  289. 

161.  A  bill  in  equity  is  the  proper 
remedy  to  restrain  the  collection  of  a 


local  tax  improperly  assessed  against  a 
public  corporation.  St.  Mary's  Oas  Co.  ▼. 
Elk  County,  168  P.  S.  401 ;  affirming  s.  c. 
15  C.  C.  411. 

162.  Equity  will  restrain  the  collec- 
tion of  a  tax  assessed  against  a  property 
not  the  subject  of  taxation,  or  where  the 
complainant's  name  has  been  placed  upon 
the  tax-book  without  authority  of  law. 
Ridgvoay  v.  Bridgeport,  5  Montg.  73. 

(A)  Treapau. 

163.  An  injunction  lies  to  restrain  con- 
tinuing trespasses  which,  by  reason  of  the 
persistency  with  which  they  are  repeated, 
threaten  to  become  of  a  permanent  char- 
acter; lessees  of  coal  lands  under  the 
plaintiff  were  enjoined  from  carrying 
coal  from  adjoining  lands  through  and 
over  the  plaintifTs  lands,  and  from  de- 
positing thereon  dirt  and  debris  from 
mines  in  adjoining  lands,  and  draining 
water  from  the  said  mines  upon  the  plain- 
tifPs  land.  WaUera  v.  McElroy,  151  P.  S. 
649. 

164.  Upon  a  bill  to  restrain  a  continu- 
ing trespass,  an  account  of  damages  pre- 
viously sustained  follows  as  an  incident 
and  to  avoid  multiplicity  of  suits.  Wal- 
ters V.  McElroy,  151  P.  S.  549. 

169.  Equity  has  no  jurisdiction  to  en- 
join the  trespass  on  mining  rights;  the 
disputed  legal  title  must  first  be  settied 
at  law.  Duncan  v.  HoUidaysburg  &  Q. 
Iron  Works,  136  P.  S.  478 ;  s.  c.  26  W.  N. 
C.  479. 

166.  Equity  has  jurisdiction  to  enjoin 
the  successor  in  title  of  a  lessor  in  an  oil- 
mining  lease  from  mining  for  oil  on  part 
of  the  demised  premises,  at  the  suit  of 
the  assignee  of  the  lessee.  Duffield  v. 
Hue,  136  P.  S.  602;  s.  c.  26  W.  N.  C. 
387. 

167.  Where  a  lessor  in  a  mining  lease 
re-enters  in  the  assertion  of  a  disputed 
claim  of  forfeiture,  which  claim  is  dis- 
puted, the  lessor  will  be  restrained  by 
preliminary  injunction  from  continued 
interference  with  the  premises.  Poterie 
Oas  Co.  V.  Poterie,  163  P.  S.  10.  In  such 
a  case  a  preliminary  injunction  will  not 
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be  awarded  against  the  lessee.     Poterie  t. 
Poterie  Gas  Co,  163  P.  S.  13. 

16a  Where  a  court  of  equity  has  juris- 
diction of  a  person,  it  may  issue  an  in- 
junction to  prevent  his  trespassing  on 
lands  in  another  county.  Jennings  t. 
Beale,  158  P.  S.  283. 

169.  Where  the  plaintiff  in  an  injunc- 
tion bill  claims  an  exclusive  right  to 
mine  coal  in  certain  lands,  and  avers  that 
the  defendant  is  taking  it  out  and  ship- 
ping it  in  such  quantities  that  the  mines 
will  soon  be  exhausted,  equity  has  juris- 
diction to  restrain  such  a  continuous 
trespass.  Jennings  v.  Beale,  158  P.  S. 
283. 

170.  Where  a  bill  to  restrain  the  tres- 
pass upon  real  estate  is  filed,  and  the  deed 
under  which  the  plaintiff  claims  is  re- 
cited in  the  chain  of  title  and  is  admitted 
in  the  pleadings,  and  the  only  question  is 
whether  it  confers  a  right  upon  the  plain- 
tiff to  mine  coal,  no  such  question  of 
title  arises  as  will  deprive  a  court  of 
equity  of  jurisdiction.  Jennings  v.  Beale, 
158  P.  S.  283. 

171.  A  bill  for  an  injunction  will  not 
lie  for  the  same  injury  for  which  a  recov- 
ery in  damages  was  sought  in  a  previous 
action  in  trespass  brought  by  the  plaintiff 
against  the  defendant  Bierer  v.  Hurst, 
162  P.  S.  1. 

172.  Where  an  owner  of  land  desiring 
to  build  entirely  on  his  own  lot  had  his 
lines  surveyed  by  the  district  surveyor 
and  directed  his  builder  to  keep  within 
the  lines,  and  after  the  building  was  up, 
it  was  found  that  a  portion  of  the  f oundar 
tion  below  the  surface  extended  over  the 
adjoining  property  one  and  three-eighths 
inches ;  it  was  Jield,  that  the  wall  was  not 
a  party  wall,  and  that  the  owner  of  the 
adjoining  property  could  treat  it  as  a 
permanent  trespass  or  could  compel  the 
removal  of  the  offending  foundation  by 
rebuilding  from  the  defendant's  side. 
Piley.  Pedrick,  167  P.  S.  296;  s.  o.  36 
W.  N.  C.  220. 

173.  A  preliminary  injunction  will  not 
be  awarded  to  restrain  a  trespass  where 
the  affidavit  presented  raises  substantial 


doubt,  not  only  as  to  the  legal  right  of 
the  plaintiff,  but  also  as  to  the  injury 
which  may  ensue.  Raub  Coal  Co.  v. 
TTocWeK,  7  Kulp  282. 

174.  Where  the  defendant  was  the  les- 
see of  the  groimd  and  cellar  floors  of  a 
building,  the  upper  floors  of  which  were 
occupied  by  other  tenants,  and  the  meters 
for  the  measurements  of  gas  supplied  to 
the  upper  tenants  were  located  in  the  de- 
fendant's cellar,  the  court  refused  to  re- 
strain him  by  injunction,  at  the  suit  of 
the  gas  company,  from  removing  the 
meters  of  the  upper  tenants  and-  interfer- 
ing with  the  inspection  of  the  same  by 
its  agents,  where  the  evidence  showed 
that  it  would  not  be  impracticable  nor 
imusual  to  locate  their  meters  on  the 
upper  floors.  Wilkes-Barre  Gas  Co.  v. 
Turner,  7  Kulp  399. 

175.  A  preliminary  injunction  was  re- 
fused upon  a  bill  alleging  that  the  de- 
fendant threatened  to  destroy  certain 
water  pipes  of  the  plaintiff,  where  the  de- 
fendant in  his  answer  denied  any  such 
threats  and  such  denial  was  as  broad  as  the 
charge.     Bray  v.  Blessing,  7  Montg.  97. 

176.  A  court  of  equity  will  not  restrain 
a  trespasser  at  the  instance  of  a  plaintiff 
who  is  himself  a  trespasser.  Shaffer  v. 
Broum,  3  Kortham.  44. 

177.  Where  a  tree  is  on  a  line  between 
two  adjoining  properties,  a  court  of  equity 
will  enjoin  its  destruction  at  the  instance 
of  one  of  the  owners.  Comfort  v.  Ever- 
hardt,  35  W.  N.  C.  364. 

17a  Where  the  question  between  the 
parties  is  one  of  title  to  real  estate,  equity 
has  no  jurisdiction  to  grant  relief  by  in- 
junction against  an  alleged  trespass;  in 
such  a  case  the  rights  of  the  parties  can 
only  be  settled  in  an  action  of  trespass  or 
ejectment  Smucker  v.  Pennsylvania  R. 
R.  Co.,  5  York  37. 

179.  Where  the  plaintiff  has  a  full  and 
adequate  remedy  at  law  for  a  trespass 
which  consists  in  the  negligent  exercise 
by  the  defendant  of  an  undoubted  right, 
he  cannot  maintain  a  bill  for  an  injunc- 
tion. Caldwell  v.  East  Broad  Top  R.  R, 
&  Coal  Co.,  169  P.  S.  99. 
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(<)  Nuisance. 

180.  Though  equity  will  enjoin  a  pri- 
vate nuisance  where  the  damage  is  immi- 
nent and  irreprovable,  yet  the  right  must 
be  clear,  and  the  facts  upon  which  it 
rests    uncontested.      Moxoday  v.   Moore, 

133  P.  S.  698;   s.  c.   26  W.   N.  C.  529. 
See  8.  c.  4  Montg.  186 ;  Mirkil  v.  Morgan, 

134  P.  S.  144 ;  8.  c.  26  W.  N.  C.  632. 

181.  The  court,  at  the  instance  of  the 
attomej^eneral,  enjoined,  by  preliminary 
injunction,  the  playing  of  a  game  of  base 
ball  on  Sunday.  Comm'th  v.  Rothrodt,  2 
Northam.  249. 

182.  Equity  will  not  enforce  the  ordi- 
nances of  a  municipal  corporation  re- 
straining a  certain  act,  by  injimction,  un- 
less such  act  is  shown  to  be  a  nuisance 
per  se.  Woodington  v.  Bates,  7  Montg. 
173. 

183.  The  erection  of  a  wooden  building 
not  constituting  a  nuisance,  will  not  be 
restrained  by  injunction  though  such 
erection  be  prohibited  by  city  ordinance. 
Lancaster  t.  Shaub,  7  Lane.  340. 

18ft.  Equity  will  restrain  the  erection 
of  a  wooden  building  contrary  to  the  pro- 
visions of  a  borough  ordinance.  Hones- 
dale  V.  Weaver,  2  Dist.  Rep.  344. 

185.  In  a  proper  case,  equity  will  re- 
strain by  injunction  the  erection  of  a 
frame  building  in  violation  of  a  city  ordi- 
nance within  the  fire  limits  of  a  city. 

Wilkes-Barre  v.  FratterUhal,  6  Kulp  444. 

186.  The  court  properly  refused  a  pre- 
liminary injunction  on  a  bill  to  enjoin  the 
lessees  of  a  theatre  from  making  loud 
and  distressing  noises  in  the  moving  of 
stage  properties  at  late  hours  of  the  night. 
Penrose  v.  Nixon,  140  P.  S.  46. 

187.  Equity  will  not  enjoin  the  main- 
tenance of  a  slaughter-house  because  of 
the  mere  fact  that  such  business  is  an- 
noying to  another,  or  renders  his  prop- 
erty less  desirable  or  less  valuable. 
Woodington  v.  Bates,  7  Montg.  173. 

18a  The  court  refused  a  preliminary 
injunction  enjoining  the  business  of 
grinding  dry  bones  free  from  putrid 
and    decaying    fiesh;    giving    the    de- 


fendants the  opportunity  of  adopting 
such  precautionary  measures  as  would 
prevent  annoyances  to  the  neighborhood. 
Mitchell  V.  Evans,  6  Kulp  485. 

189.  A  bone-boiling  establishment  will 
be  enjoined  where  the  evidence  shows 
that  it  is  in  a  populous  neighborhood, 
and  that  the  gases  which  it  gives  off 
cause  nausea,  vomiting  and  loss  of  ap- 
petite, and  renders  the  plaintiff's  house 
unfit  as  a  place  of  residence  and  de- 
preciates its  market  value.  Evans  v. 
Beading  Chemical  Fertilizing  Co.,  160 
P.  S.  209. 

isa  A  dealer  in  bone,  manure,  phos- 
phate and  other  fertilizers  will  be  en- 
joined from  storing  the  same  in  large 
quantities  upon  his  premises,  where  they 
emit  offensive  odors  and  render  uncom- 
fortable and  almost  uninhabitable  the 
dwelling-houses  and  homes  in  the  sur- 
rounding neighborhood  and  greatly  re- 
duce their  value.  Weiser's  Appeal,  3 
York  103. 

191.  Where  a  manufacturing  business 
is  being  conducted  in  a  neighborhood 
devoted  exclusively  to  manufacturing 
purposes,  it  will  not  be  restrained  by 
injtmction  for  mere  discomfort  and  an- 
noyance without  substantial  injury  to 
property  or  business  of  another  mamur 
facturer.  Straus  v.  Bamett,  140  P.  S. 
111. 

192.  Where  it  was  alleged  that  cin- 
ders, dust  and  soot  were  discharged  in 
large  volumes  from  the*  top  of  defend- 
ant's chimney,  and  penetrated  the  plain- 
tiff's windows  and  settled  upon  his  roof 
and  at  times  blocked  his  rain  gutter,  an 
injunction  was  refused  where  there  was 
no  complaint  that  the  alleged  nuisance 
was  injurious  to  health  or  offensive  to 
the  smell,  and  every  material  fact  upon 
which  the  plaintiff  rested  his  right  was 
flatly  contradicted  and  denied.  Post  v. 
Young,  7  Kulp  102. 

193.  Where  a  carpet-cleaning  establish- 
ment and  stable  is  maintained  upon  a 
city  street  devoted  to  private  residences, 
and  renders  the  dwelling  of  an  adjoining 
owner  uncomfortable,  it  will  be  enjoined 


3796 


Digitized  by 


Google 


7593 


INJUNCTION,  IV. 


7514 


as  a  nuisance.    Rodenhausen  t.  Craven, 
141  P.  S.  646. 

194.  The  erection  of  a  stone  ston^e- 
house  for  blasting  powder  in  the  out- 
skirts of  a  borough  will  not  be  enjoined 
on  the  application  of  the  borough,  where 
it  appears  that  such  powder  is  not  highly 
explosive,  and  that  another  building  for 
storing  the  same  kind  of  powder  is  main- 
tained in  the  built-up  portions  of  the 
borough  by  other  parties  without  ob- 
jection. Daw  V.  Enterprise  Povoder  Mfg. 
Co.,  160  P.  S.  479. 

195.  The  operation  of  a  steam  laundry 
in  the  second  floor  of  a  building  will 
not  be  restrained  because  of  annoyance 
caused  by  vibration  and  noise  to  the 
occupants  of  the  first  floor,  where  the 
evidence  fails  to  show  that  the  latter 
were  interfered  with  or  injured  in  their 
business,  or  that  either  they  or  their  em- 
ployees were  injured  in  health.  MiUer 
T.  SchincUe,  16  C.  C.  341. 

196.  An  oil-producer  who  brings  salt 
water  to  the  surface  with  his  oil,  will 
not  be  enjoined  from  discharging  the 
water  into  a  river,  at  the  instance  of  a 
water  company  which  takes  its  supply 
from  the  river  for  the  purpose  of  8up> 
pl3ring  a  borough  with  water.  Union 
Water  Co.  v.  Enterprise  Oil  Co.,  38  P. 
L.  J.  169;  following  Pennsylvania  Coal 
Co.  V.  Sandersm,  113  P.  S.  126. 

197.  If  the  testimony  be  conflicting 
as  to  whether  a  mill-dam  maintained 
for  ite  water  power  for  over  a  half  cen- 
tury, and  about  which  a  city  has  grown 
up,  has  become  a  public  nuisance,  a  bill 
to  abate  will  be  dismissed,  without  prej- 
udice to  the  right  to  proceed  by  in- 
dictment or  action  at  law.  Newcastle 
T.  Raney,  130  P.  S.  646 ;  reversing  s.  c. 
6  C.  C.  87.  See  s.  c.  sub  nom.  Newcastle 
V.  MeClain,  26  W.  N.  C.  246. 

196l  Equity  will  enjoin  the  continuous 
pollution  of  a  pure  stream  of  water  run- 
ning through  a  farm,  whereby  the  water 
is  rendered  unfit  for  cattle  to  drink, 
especially  where  such  pollution  is  caused 
by  the  introduction  of  something  which 
will  make  the  water,  when  overflowing 


the  banks,  destructive  to  pasturage  and 
growing  trees ;  such  a  pollution  is  a  sub- 
stantial injury,  both  to  the  owner  of  the 
land  as  well  as  to  the  tenant,  and  the 
former  may  maintain  a  bill  to  restrain 
it.  Getting  v.  Union  Improvement  Co., 
7  Kulp  493. 

199.  The  court  refused  to  continue  a 
preliminary  injunction  against  a  butoher, 
it  not  appearing  that  the  water  from  his 
refrigerator  was  continuing  to  be  dis- 
charged into  plaintiff's  coal  vault;  the 
defendant  denying  that  he  was  in  the 
habit  of  keeping  cattle  in  his  yard ;  his 
smoke-house  appearing  to  be  used  but 
once  a  week,  and  his  chopping-machine 
being  run  but  once  a  week  and  never 
between  6  p.m.  and  8  a..m.  Corrett  v. 
Snyder,  2  Northam.  98. 

200.  Where  a  city  is  attempting  to 
build  a  quarantine  station  outside  its 
limite,  the  courts  of  the  county  in  which 
the  proposed  station  is  to  be  established 
cannot  issue  an  injimction  against  such 
city ;  but  if  the  proposed  station  amounts 
to  a  nuisance,  the  persons  engaged  in 
erecting  it  may  be  enjoined.  Chester  v. 
PMladdphia,  16  C.  C.  217. 

(k)   Streets  and  bridges. 

201.  Upon  a  bill  filed  by  the  attorney- 
general  to  restrain  the  maintenance  of  an 
obstruction  upon  a  public  highway,  where 
the  defendant  averred  that  the  erection 
was  not  an  obstruction,  that  it  had  been 
in  existence  for  eighteen  years,  and  that 
he  had  been  acquitted  upon  an  indict- 
ment for  its  maintenance;  it  was  held, 
that  the  laches  of  the  commonwealth, 
coupled  with  the  acqiuttal,  justified  a 
chancellor  in  refusing  the  injunction. 
Comm'th  V.  Croushore,  146  P.  S.  157. 

202..  A  railroad  company  which  has 
condemned  land  for  depots,  stations,  eto., 
has  a  base  fee  therein,  and  has  sufficient 
title  to  maintain  a  bill  for  the  unlawful 
obstruction  of  an  adjoining  highway. 
Pennsylvania  SchuyUeiU  Valley  B.  R.  Co. 
V.  Reading  Paper  MUls,  149  P.  S.  18. 

203.  Where  different  floors  of  a  build- 
ing are  rented  to  different  tenants,  the 
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tenant  of  the  ground  floor  has  no  more 
ownership  of  the  sidewalk  than  the  ten- 
ants of  the  other  floors,  and  he  cannot 
maintain  a  bill  to  enjoin  the  tenant  of 
the  floor  above  from  maintaining  a  show- 
case at  the  entrance  on  the  sidewalk, 
which  does  not  obstruct  the  passageway 
into  or  out  of  the  building,  and  is  not 
injurious  or  inconvenient  to  any  one. 
OunningJuim  v.  Entrekin,  15  C.  C.  183; 
8.  c.  34  W.  N.  0.  353. 

aM.  The  county  commissioners  are  the 
proper  parties  to  maintain  a  bill  for  an 
injunction  to  restrain  the  illegal  occu- 
pancy or  obstruction  of  a  county  bridge. 
Venango  County  Commissioners  v.  Oil 
City  Street  By.  Co.,  3  Dist.  Rep.  546. 

205.  A  nuisance  in  a  highway  can 
only  be  restrained  by  an  abutting  owner 
where  the  nuisance  is  in  that  portion  of 
the  highway  fronting  his  land;  for  a 
nuisance  not  specially  injurious  to  his 
property,  redress  can  only  be  had  at  the 
suit  of  public  authorities.  Collins  v. 
Northeastern  Elevated  R.  B.  Co.,  32 
W.  N.  C.  379. 

206.  A  municipal  corporation  will  not 
be  enjoined  from  preventing  a  natural 
gas  company  from  digging  up  its  pipes 
and  breaking  connections  with  its  wells, 
upon  evidence  of  explosions  and  accidents 
being  caused  thereby.  Butler  Borough's 
Appeal,  1  Atlan.  604. 

207.  In  the  construction  of  a  contract 
to  use  natural  gas  on  the  streets  of  a 
borough,  the  court  refused  to  enjoin  the 
use  of  open  lamps.  The  word  "lamps" 
in  such  a  contract  must  be  construed  ac- 
cording to  its  popular  understanding  in 
regions  where  natural  gas  is  used.  Salts- 
burg  Oas  Co.  V.  Salta>urg,  138  P.  S.  250; 
8.  0.  38  P.  L.  J.  148. 

20a  A  borough  council  which  has 
power  to  build  sewers  and  drains,  has 
power  to  grant  permission  to  a  citizen  to 
lay  a  drain  pipe  in  the  street  to  lead  off 
the  surface  or  refuse  water  from  his 
building ;  such  a  drain  is  not  a  nuisance 
per  se,  and  an  injunction  for  its  removal 
cannot  be  granted  until  after  the  right 
has  been  established  in  an  action  at  law, 


where  the  evidence  is  conflicting  as  to 
whether  it  is  a  nuisance  in  fact  Wood 
V.  McGrath,  150  P.  S.  451. 

209.  If  the  immediate  opening  of  a 
street,  so  that  a  sewer  may  be  constmcted 
in  it,  be  required  for  the  preservation  of 
the  public  health,  the  execution  of  the 
work  will  not  be  enjoined  until  a  bond 
for  the  damages  is  filed.  Bromley  v. 
J^Uadelphia,  8  C.  C.  600 ;  s.  c.  47  K  L 
318. 

210.  Equity  will  restrain  the  widening^ 
of  a  borough  street  by  the  taking,  with- 
out proceedings,  a  strip  of  ground  not 
within  the  corporate  limits  as  originally 
established,  but  which  lies  along  a  turn- 
pike and  was  brought  into  the  borough 
by  a  later  act  extending  its  limits.  Otur- 
wensvitte  Borough's  Appeal,  129  P.  S.  74. 

211.  Where  an  individual  complains  of 
an  encroachment  on  a  public  highway,  and 
he  has  himself  been  gmlty  of  the  same 
act  at  the  same  place,  equity  will  not  in- 
terfere by  injunction  in  his  behalf.  Scho- 
field  V.  Pennsylvania  Schuylkill  Valley  B.  R. 

Co.,  8  Montg.  125. 

212.  A  turnpike  company  wiU  not  be 
enjoined  from  maintaining  a  toll-gate  on  a 
borough  street  on  the  ground  of  an  un- 
warranted relocation,  unless  the  evidence 
be  clear  and  free  from  doubt,  and  there 
has  been  no  laches  on  the  part  of  the 
borough.  Dunm^re  Borough's  Appeal,  1 
Mona.  567 ;  s.  c.  17  Atlan.  34. 

213.  Equity  will  enjoin  the  unauthor- 
ized appropriation  of  a  public  road  by 
a  turnpike  company,  though  irreparable 
damage  will  not  result  therefrom  to  any 
one.  Orofs  Appeal,  128  P.  S.  621.  See 
Oroff  V.  Bird-in-tiand  Turnpike  Co.,  144 
P.  S.  150. 

214.  A  toll-gate  is  not  such  a  nuisance 
in  itself  as  will  justify  the  municipal 
authorities  in  removing  it  in  a  summary 
and  violent  maimer,  and  where  it  has 
been  legally  located  in  the  limits  of  a 
city,  the  municipal  authorities  will  be  en- 
j  oined  from  removing  it.  Conestoga  &  Big 
Spring  VaUey  Turnpike  Boad  Co.  v.  Lan- 
caster, 151  P.  S.  543;  reversing  s.  c.  9 
Lane.  233. 
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215.  Equity  vill  enjoin  the  erection  of 
liay  scales  upon  a  public  liighway.  Hud- 
cUeston  v.  KiUbuck  TownsJiip,  7  Atlau.  210. 

216.  A  borough  will  not  be  restrained 
froiu  removing  a  stone  wall  which  is 
built  upon  and  is  an  obstruction  to  a 
street,  merely  because  its  removal  will 
injure  private  property.  Walsh  v.  Oly- 
phant,  7  C.  C.  124. 

217.  Equity  will  enjoin  the  erection  of 
a  permanent  building  in  a  public  street, 
to  be  used  as  a  market-house ;  and  this, 
though  the  space  proposed  to  be  built 
upon  has  long  been  used  as  a  market  and 
is  so  occupied  by  temporary  structures. 
Harrisburg's  Appeal,  10  Atlan.  787. 

21&  A  second  story  bay-window  pro- 
jecting into  the  street  will  not  be  enjoined 
on  the  master's  finding  that  it  causes  no 
appreciable  injury  to  the  plaintiff.  Liv- 
ingston  v.  Wolf,  136  P.  S.  619 ;  8.  o.  27 
W.  N.  C.  6. 

See  iNjtwcTioif,  IV.  (ft). 

(I)  Easements. 

219.  Equity  will  enjoin  the  obstruc- 
tion of  an  easement,  but  where  no  steps 
have  actually  been  taken  towards  the 
obstruction,  and  the  defendant  denies 
the  allegation  that  he  intends  and  threat- 
ens to  obstruct  it;  an  injunction  will  not 
be  allowed.  Heiser  v.  Lied,  11  Lane. 
265. 

220.  Equity  will  assume  jurisdiction 
where  the  complaint  charges  injuries  and 
threatened  injuries  from  an  unlawful 
interference  with  a  watercourse.  Bolton 
V.  Sxoartz,  4  Montg.  198. 

221.  The  violation  of  a  building  re- 
striction in  a  deed  may  not  be  restrained 
where  there  has  been  a  change  of  sur- 
roundings in  the  neighborhood,  in  the 
character  of  the  improvements,  and  in 
the  purposes  to  which  they  are  applied. 
Ome  V.  Fridenberg,  143  P.  S.  487. 

222.  Equity  will  not  interfere  by  way 
of  mandatory  injunction  to  restrtun  the 
maintenance  of  structures  upon  an  ad- 
joining lot  in  violation  of  restrictive  con- 
ditions in  a  deed,  where  there  has  been 
long-continued    delay  in   asserting   the 


right  and  a  remedy  exists  at  law.     Ome 
V.  Fridenberg,  143  P.  S.  487. 

223.  Where  a  person  violates  a  build- 
ing restriction  and  persists  in  building  a 
prohibited  structure  after  warning  that 
proceedings  will  be  taken  against  him, 
the  court  will  enter  a  decree  requiring 
him  to  take  it  down  and  abate  it.  Meigs 
V.  MiUigan,  4  Dist  Rep.  405. 

224.  Equity  will  enjoin  the  infringe- 
ment of  what  is  commonly  known  in  the 
city  of  Scranton  as  the  ten-foot  reserva- 
tion by  the  erection  of  a  bam  upon  such 
ten-foot  strip.  Fisher  v.  Jordan,  1  Lack. 
L.  N.  127. 

225.  An  alley-way  being  opened  by 
the  grantor  in  accordance  with  a  cove- 
nant in  a  deed,  he  and  his  subsequent 
grantees  of  the  alley-way  will  be  enjoined 
from  encroaching  thereon.  Snyder's  Ap- 
peal, 8  Atlan.  26. 

226.  A  court  of  equity  will  enjoin  a 
defendant  from  building  over  an  alley; 
where  the  plaintiff's  right  is  clear,  it  is 
not  necessary  that  it  should  first  have 
been  settled  at  law.  Miller  r.  Lynch,  149 
P.  S.  460. 

227.  The  construction  of  a  log  slide  on 
a  private  way  over  the  land  of  another 
will  be  restrained  by  injunction.  Proctor 
V.  CampbeU,  6  0.  0.  631. 

22a  The  grant  of  a  right  of  way  con- 
veys but  a  right  to  pass  and  repass. 
Equity  will  not  enjoin  the  building  by 
the  grantor,  of  an  open  iron  bridge  across 
an  alley  more  than  nineteen  feet  above 
the  surface.  Patterson  v.  Philadelphia  & 
Reading  RaMroad  Co.,  8  C.  C.  186. 

229.  Equity  will  not  enjoin  a  defend- 
ant from  interfering  with  an  alleged 
right  of  way  of  the  plaintiff  over  the  de- 
fendant's property  where  the  facts  are 
disputed  and  the  right  is  not  clear ;  the 
plaintiff  must  first  establish  his  right  at 
law.    Lieber  v.  Bray,  7  Montg.  98. 

(m)  Breach  of  contract 

230.  A  court  of  equity  has  jurisdiction 
by  injunction  to  enforce  a  covenant  that 
a  thing  should  not  be  done.  Rockafdlow 
V.  Hanmer  Coal  Co.,  12  C.  C.  241. 
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231.  A  court  of  equity  will  not  by  in- 
junction restrain  a  lessor  from  forfeiting 
a  mining  lease.  It  cannot  be  forfeited 
without  cause,  and  for  good  cause  the  de- 
fendant has  the  right  to  insist  upon  its  be- 
ing at  an  end.  Orassy  Island  Coai  Co.  v. 
Hillside  Coed  A  Iron  Co.,  1  Lack.  Jur. 
297. 

232.  Where  a  lease  contains  an  express 
covenant  restricting  the  use  of  the  sur- 
face privileges  and  inside  workings  to 
the  purpose  of  mining,  and  preparing 
the  coal  demised,  and  no  other  coal,  the 
lessor  will  be  enjoined  from  using  the 
surface  privileges,  and  inside  coal  space 
for  removing  coal  from  other  land. 
Sockafellow  v.  Hanover  Coal  Co.,  12  C.  C. 
241.  See  LiUibridge  v.  Lackawanna  Coal 
Co.,  143  P.  8.  293. 

233.  Upon  a  conveyance  of  a  town  lot, 
both  parties  being  forbidden  to  drill  for 
oil,  a  preliminary  injunction  will  not  is- 
sue against  the  grantee,  where  it  appears 
that  the  grantor  himself  had  put  down 
one  or  two  producing  wells  on  other  prop- 
erty adjoining  the  land  conveyed  to  the 
defendant.  Acheson  v.  Stevenson,  130  P. 
S.  633. 

234.  Where  the  plaintiff  conveyed  a 
town  lot  adjoining  other  lands  belonging 
to  him  to  the  defendant,  without  "the 
right  to  drill  or  mine  for  petroleum,  car- 
bon oil  or  natural  gas,  which  right  is  not 
intended  to  be  conveyed  but  is  forbidden 
to  both  parties  hereto,"  and  the  grantee 
afterwards  drilled  a  producing  well;  it 
was  held,  that  the  plaintiff  was  entitled 
to  an  injunction  restraining  operations 
for  oil  on  the  lot  conveyed,  but  he  was 
not  entitled  to  an  account  as  for  damages 
measured  by  the  amount  of  oil  obtained 
by  the  defendant  in  his  operations. 
Acheson  v.  Stevenson,  146  P.  S.  228. 

235.  Under  a  contract  not  to  engage  in 
the  business  of  photography  in  a  certain 
borough,  the  defendant  was  enjoined  from 
conducting  or  maintaining  a  photograph 
gallery  within  the  borough,  and  it  was  de- 
creed that  he  should  pay  damages  and 
costs.  Stofflet  V.  Stoffiet,  160  P.  8.  629; 
reversing  s.  c.  3  Lack.  Jur.  343. 


236.  Where  the  defendant,  a  physician, 
sold  his  practice  to  another  physician, 
and  verbally  stipulated  that  at  the  end  of 
a  certain  time  he  would  cease  practising, 
and  the  vendee  sold  the  practice  to  the 
plaintiff,  who  was  also  a  physician,  and  the 
defendant  again  began  to  practise,  and 
the  defendant  and  plaintiff  entered  into 
an  agreement  in  writing,  whereby  in  con- 
sideration of  two  hundred  dollars  the 
defendant  agreed  that  he  would  not  prac- 
tise in  the  locality  for  a  period  of  ten 
years,  that  he  would  use  his  influence  in 
favor  of  plaintiff,  that  he  would  not  man- 
ufacture or  put  on  sale  any  medical  prep- 
aration diiring  the  ten  years,  and  for  the 
true  performance  of  the  covenants  he 
bound  himself  in  the  penal  sum  of  four 
hundred  dollars,  and  before  the  expiration 
of  the  ten  years  the  defendant  resumed 
his  practice ;  it  was  held,  that  the  penal 
sum  was  a  penalty  and  not  liquidated 
damages,  that  it  was  not  intended  that 
defendant  should  have  the  privilege  of 
practice  on  the  payment  of  four  hundred 
dollars,  and  that  plaintiff  was  entitled  to 
an  injunction  for  the  specific  performance 
of  the  contract.  Wilkinson  v.  Cottey,  164 
P.  8.  35 ;  reversing  s.  c.  6  Kulp  401. 

237.  Where  a  person  has  covenanted  or 
agreed  to  render  personal  services  of  a 
particular  kind,  for  a  definite  period,  ex- 
clusively to  another,  for  a  valuable  con- 
sideration, equity  will  enjoin  against  a 
breach  of  such  engagement,  where  the 
pldntiff  will  suffer  a  loss  for  which  he 
can  have  no  adequate  remedy  at  law. 
Philadelphia  Ball  Club  v.  Hattiiuiin,  8  C. 
C.  67 ;  Kansas  CUy  Ball  Club  v.  Pickett, 
47  L.  I.  212 ;  contra,  HarriOurg  Ball  Clvb 
V.  Athletic  Associaiion,  8  C.  C.  337. 

23a  An  agreement  to  play  base  ball 
for  the  plaintiff  for  a  period,  which  might, 
at  the  plaintiff's  option,  equal  the  term  of 
the  player's  life,  with  power  in  the  plain- 
tiff to  discharge  on  ten  days'  notice  with- 
out cause,  is  so  unfair  and  wanting  in 
mutuality  that  equity  will  not  enforce  it 
^aJ  injunction.  Philadelphia  Ball  Club  v. 
Hallman,  8  C.  C.  67.  See  Harrisburg 
Baa  Club  V.  AtUetie  Association,  Ibid.  337. 
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339.  An  employee  who,  in  consideration 
of  an  increase  in  his  wages,  agrees  not  to 
reveal  the  secrets  of  his  master's  trade, 
will  be  restrained  by  injunction  from  us- 
ing such  secrets  for  his  own  private  use 
or  revealing  them  to  others.  Fralich  v. 
Despar,  165  P.  S.  24. 

240.  Where  it  appears  upon  the  face  of 
a  contract  that  it  may  be  terminated  upon 
certain  notice,  the  supreme  court  will,  on 
appeal,  modify  an  injunction,  against  a 
threatened  breach,  so  as  to  correspond 
with  the  provisions  of  the  contract. 
Martinsburg  Bank  v.  Central  Pennsylvania 
TOephxme  &  Supply  Co.,  150  P.  S.  36. 

(n)  Transfer  of  property. 

241.  The  members  of  a  charitable  or- 
ganization, such  as  a  voluntary  fire  com- 
pany, having  no  title  to  or  interest  in  its 
property,  cannot  maintain  a  bill  for  an 
injunction  to  prevent  the  distribution  of 
such  property.  Hoffman  v.  Hartmanj  7 
Lane.  137. 

242.  A  court  of  equity  having  jurisdic- 
tion of  an  executory  contract  for  the  sale 
of  real  estate,  may  issue  an  injunction  to 
keep  the  property  in  statu,  quo.  Citizens? 
Natural  Oas  Co.  r.  Shenango  Ndtrtral  Oas 
Co.,  7  C.  C.  277;  8.  o.  24  W.  N.  C.  673; 
affirmed  in  138  P.  S.  22 ;  s.  c.  38  P.  L.  J. 
262. 

243.  If  a  vendee  of  real  estate  agrees 
to  insure  and  assign  the  policy  to  the 
vendor,  the  vendee,  upon  drawing  the  in- 
surance money  before  title  passes,  will  be 
restrained  from  using  or  applying  it  to 
any  other  purpose  than  the  payment  or 
security  of  the  money  to  the  vendor. 
Norristown  Land  &  Improvement  Co.  v. 
Thomas,  5  Montg.  123. 

244.  The  court  will  grant  a  provisional 
injunction  at  the  suit  of  a  partner  re- 
straining interference  with  partnership 
assets,  notwithstanding  the  partnership 
accounts  be  irregular  and  vague  and  the 
evidence  concerning  them  somewhat  ob- 
scure. Slobig's  Appeal,  3  Cent.  406.  See 
Baker  v.  Slobig,  5  C.  C.  382. 

245.  Upon  a  bill  by  the  minority  of  the 
members  of  a  joint  stock  company  for  the 


manufacture  and  sale  of  steel,  equity 
will  enjoin  a  change  in  the  location  of 
the  works.  Jennings's  Appeal,  16  Atlan. 
19. 

246.  An  owner  of  real  estate  cannot  be 
enjoined  from  the  sale  or  lease  of  his 
lands  unless  it  appear  on  the  face  of  the 
deed  that  the  lands  are  to  be  used  for  an 
unlawful  purpose.  Chester  v.  Philadel- 
phia, 16  C.  C.  217. 

(o)  Owners  of  real  property. 

247.  Upon  the  petition  of  an  occupant 
of  land  who  claims  to  own  it,  the  court 
will  restrain  an  adverse  claimant  from 
building  a  house  thereon.  Wyoming 
National  Bank  v.  Avery,  7  C.  C.  266. 

248.  Where  a  landlord  claiming  a  for- 
feiture of  a  coal  lease  obtains  possession 
by  artifice  and  a  show  of  force,  equity 
will  at  the  suit  of  the  tenant  enjoin  him 
from  continuing  such  possession.  i?Vts6fe 
Coal  Co.  V.  Brennan,  1  Lack.  Jur.  417. 

249.  Where  a  person  asserts  ownership 
to  a  property  which  is  in  the  occupancy 
of  another,  and  attempts  to  assert  his 
title  by  force  and  violence,  equity  will  by 
injunction  restrain  the  parties  until  they 
appeal  to  the  proper  tribunal  for  the  ad- 
judication and  determination  of  the  suit, 
or  until  the  final  hearing  on  the  bill. 
Snyder  v.  Hemingway,  3  Lack.  Jur.  369. 

280.  Where  the  plaintiffs  agreed  to 
erect  a  building  for  the  defendants,  who 
were  on  its  completion  to  give  a  purchase- 
money  mortgage  as  payment,  which  mort- 
gage was  to  cover  property  sold  to  the 
defendant  by  one  of  the  plaintiffs,  and 
the  defendants  had  paid  for  the  ground 
and  on  completion  of  the  building  threat- 
ened to  take  possession,  the  court  granted 
an  injunction  to  restrain  them  from  so 
doing.  Bate  v.  Keystone  Surgical  Supply 
Mfg.  Co.,  3  Lack.  Jur.  391. 

2S1.  A  landowner  will  not  be  enjoined 
from  permitting  natural  gas  to  escape  on 
his  premises  and  go  to  waste,  where  no 
other  injury  is  done  to  his  neighbors 
than  that  which  would  result  from  the 
depletion  of  the  gas  basin  in  which  his 
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own  and  his  neighbor's  land  are  situated. 
Hague  v.  Wheeler,  157  P.  S.  324. 

252.  Where  the  plaintifEs  complained 
that  the  defendants,  who  were  opposite 
riparian  owners,  had  filled  slag  and  refuse 
into  the  bed  of  the  creek  and  shifted  the 
channel  so  that  in  time  of  freshets  it  tore 
away  the  plaintiffs'  walls,  and  the  defend- 
ants denied  that  they  were  filling  beyond 
their  own  line,  and  the  evidence  failed  to 
establish  clearly  the  exact  location  of  the 
lines  in  dispute ;  it  was  held,  upon  final 
hearing,  that  an  injunction  would  not  be 
granted,  but  the  parties  would  be  referred 
to  a  suit  at  law  to  establish  their  rights. 
BoUon  v.  Swartz,  7  Montg.  77. 

253.  A  defendant  was  enjoined  by 
preliminary  injunction  from  removing 
iron  stays  from  a  brick  bake-oven  entirely 
on  the  plaintiff's  ground  and  construct- 
ing brick  walls  thereon ;  and  this,  though 
the  answer  denied  that  the  stays  and 
walls  of  the  bake-oven  were  on  the  plain- 
tiff's ground,  or  that  such  removal  would 
damage  the  plaintiff.  Chimenhauaer  v. 
Stephens,  11  Lane.  67. 

254.  Equity  will  not  enjoin  the  owner 
of  a  party  wall  from  taking  it  down  and 
rebuilding  it,  whenever  it  no  longer  sub- 
serves its  purpose,  or  when  necessary 
because  of  improvements.  Barnes  v. 
Loch,  4  Montg.  149. 

255.  The  first  builder  who  has  erected 
a  party  wall  and  used  iron  rods  and  bolts 
to  secure  the  same,  which  project  on  his 
neighbor's  property,  will  not  be  restrained 
by  injunction  from  maintaining  such  rods 
and  bolts  where  the  adjoining  owner  has 
been  tardy  in  asserting  his  rights.  Walsh 
V.  Luburg,  10  C.  0.  641. 

(f>)   Church  disputes. 

256.  A  bill  lies  for  an  injunction  against 
removing  a  church  from  one  location  to 
another  and  the  destruction  of  the  original 
house  of  worship,  upon  the  allegations 
that  subscriptions  were  made  and  re- 
ceived for  the  erection  of  the  building  at 
the  original  location,  and  for  the  purpose 
of  building  there  a  memorial  to  certain 
persons.     Cuahman  v.  Ohurch  of  the  Ghod 


Shqpherd,  162  P.  S.  280 ;  reversing  s.  c. 
14  C.  C.  26. 

257.  Where  the  court  had  granted  a 
preliminary  injunction  restraining  the 
pastor  representing  a  faction  in  a  church 
from  officiating  as  pastor,  and  it  subse- 
quently appeared  that  there  was  an  agree- 
ment between  the  two  factions  that  the 
pastor  representing  each  faction  should 
officiate  on  alternate  Sundays,  the  pre- 
liminary injunction  was  amended  l^  the 
court  to  conform  to  such  agreement. 
FairviUe  Church  v.  Brunner,  10  Lane  129. 

25a  Where  the  pastor  of  a  congr^^ 
tion  had  been  suspended  by  the  church 
courts,  and  he  with  others  then  withdreir 
from  membership  and  organized  into  a 
different  ecclesiastical  congregation,  bat 
continued  to  hold  and  use  the  church 
property  and  retained  possession  of  its 
corporate  seal ;  it  was  held,  that  eqoi^ 
had  jurisdiction  to  enjoin  such  use  and 
to  compel  the  delivery  of  such  corporate 
seal.  East  End  Eeformed  Presbyterian 
Congregation  v.  JUiMigan,  40  P.  L.  J.  7. 

(9)  Labor  troubles. 

259.  The  Cigarmakers'  International 
Union  not  being  a  trader  in  any  sense, 
it  was  held,  that  it  could  have  no  distinc- 
tive trade-mark ;  it  was  further  held,  thalt 
equity  would  not  relieve  by  enjoining  the 
making  and  use  of  counterfeit  copies  of 
their  label,  the  purpose  of  which  was  to  do 
harm  to  non-union  men  by  covering  them 
with  opprobrium  and  preventing  a  sale  of 
their  work.  McVey  v.  Brendai,  144  P.  S. 
235 ;  reversing  s.  o.  7  Lane.  399.  See  act 
21  May  1895,  (P.  L.  95). 

260.  Discharged  employees,  members 
of  a  trades-union,  will  be  restrained  by 
injunction  from  gathering  about  their 
former  employer's  place  of  business,  and 
from  following  the  workmen  whom  he 
has  employed,  and  from  gathering  about 
the  boarding-houses  of  such  workmen, 
and  from  interfering  with  them  by 
threats,  menaces,  intimidation,  ridicule 
and  annoyance  on  account  of  their  work- 
ing for  the  plaintiffs.  Murdoch  v.  Walker, 
162  P.  S.  695. 
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261.  The  striking  employees  of  the 
plaintiff  will  be  restrained  by  injunction 
from  refusing  to  permit  other  persons  to 
work  for  the  plaintiff,  where  it  appears 
that  they  are  endeavoring  to  accomplish 
their  purpose  by  threats,  menaces,  intimi- 
dation and  opprobrious  epithets  addressed 
to  the  plaintiff's  officers  and  workmen, 
and  by  gathering  in  crowds  at  plaintiff's 
place  of  business  and  at  the  boarding- 
houses  of  their  workmen,  and  by  follow- 
ing the  workmen  to  and  from  their  work, 
stopping  them  on  the  highways  and  hold- 
them  up  to  the  ridicule  and  contempt  of 
the  by-standers.  Wick  China  Co.  v.  Broum, 
164  P.  S.  449. 

262.  The  court  refused  to  restrain  by 
injunction  the  members  of  the  builders' 
exchange  at  the  suit  of  certain  building 
contractors  and  journeymen  bricklayers 
and  apprentices,  alleging  a  confederation 
and  combination  between  the  defendants 
to  prevent  the  complainants  from  carry- 
ing on  their  trade  and  business  by  refus- 
ing to  sell  and  by  persuading  others  not 
to  sell  to  the  plaintiffs.  *  Sweeny  v.  Tor- 
rence,  11  C.  C  497. 

263.  An  organization  of  workingmen 
to  secure  the  payment  of  higher  wages 
is  not  an  unlawful  one ;  such  an  organiza- 
tion has  the  right  to  seek  by  fair  per- 
suasion the  accomplishment  of  its  purpose, 
but  when  by  words  and  acts,  their  num- 
bers, their  manners,  their  movements 
and  by  annoyance  and  intimidation,  the 
members  undertake  to  practically  compel 
other  workmen  to  cease  work,  they  are 
guilty  of  acts  which  constitute  a  nuisance 
and  they  will  be  enjoined.  McCandless 
V.  O'Brien,  38  P.  L.  J.  435;  s.  c.  8  Lane. 
254. 

See  TBADEs-IJNioifrs. 

V.  Injunctioii  bonds. 

264.  One  railroad  company  seeking  to 
enjoin  another  from  the  construction  of  a 
crossing,  under  the  act  of  19  June  1871 
(Brightly's  Purdon  780),  should  give  bond, 
under  the  act  of  6  May  1844  (Brightly's 
Purdon  784),  to  indemnify  the  defendant 


VOL.  rv.— 60 


for  all  damages  sustained  by  reason  of 
such  injunction.  Wheding  &  Pittsburg 
Railroad  Co.'s  Appeal,  1  Cent.  580. 

265.  Where  the  plaintiff  was  restrained 
by  injunction  from  the  completion  of  a 
building  and  the  injunction  was  subse- 
quently dissolved ;  it  was  field,  in  an  ac- 
tion on  the  injunction  bond,  that  a  state- 
ment which  stated  that  the  workmen 
were  scattered,  that  a  severe  storm  came 
on  before  the  roof  was  on  and  delayed  the 
building,  that  the  walls  were  soaked,  that 
the  mortar  froze  in  the  joints,  and  the 
brickwork  had  to  be  repointed,  and  that 
the  plaintifTs  loss  in  the  damage  to  the 
building  and  delay  in  its  construction 
was  at  least  five  hundred  dollars,  and  his 
total  loss,  including  the  injury  and  delay 
to  his  business  in  the  failure  to  have  the 
building  ready  for  his  occupancy,  was  one 
thousand  dollars,  was  held  to  be  sufiB- 
ciently  specific  as  to  damages.  Hazzard 
V.  Preston,  12  C.  C.  372. 

266.  As  to  what  damages  may  be  re- 
covered in  a  suit  on  an  injunction  bond, 
see  note  to  iSensenig  v.  Parry,  5  Atlan.  12. 

VI.  Dissoltttion. 

267.  Upon  the  healing  of  a  motion  to 
dissolve  a  special  injunction,  ex  parte  affi- 
davits are  admissible  in  evidence  in  con- 
tradiction of  the  answer.  Baltimore  & 
Harrisburg  By.  Co.  v.  Hanover  &  McSher- 
rystown  Street  By.  Co.,  13  C.  C.  291. 

268.  The  principle  that  when  an  an- 
swer is  filed  denying  all  the  facts  and 
equities  on  which  relief  is  based,  an  in- 
junction must  be  dissolved,  is  no  longer 
of  universal  application.  Baltimore  & 
Harrisburg  By.  Co.  v.  Hanover  &  McSher- 
rystoton  Street  By.  Co.,  13  C.  C.  291. 

269.  A  preliminary  injunction  was 
dissolved  on  motion  where  the  bond  con- 
tained only  one  surety  and  the  bill  was 
written  and  there  was  no  certificate  of 
want  of  time  to  print  the  bill.  Dvke 
Street,  11  Lane.  58. 

270.  Upon  dissolving  a  preliminary 
injunction  restraining  a  natural  gas  com- 
pany from  laying  pipes  under  a  sidewalk, 
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the  court  may  impose  a  condition  that 
the  company  enter  a  bond  to  secure  the 
landowner  for  the  direct  injury  caused  by 
the  disturbed  condition  of  the  street  and 
the  consequential  injury  to  the  land. 
McDevitt's  Appeal,  1  Atlan.  588;  McDev- 
itt  V.  Peoples  Natural  Oas  Co.,  160  P.  S. 
3G7. 

271.  If  the  defendant  takes  such  action 
as  cures  the  defect  on  which  the  injunc- 
tion depended,  the  injunction  should  be 
dissolved ;  in  such  case  the  supreme  court 
upon  appeal  will  dissolve  it  at  the  costs  of 
the  appellee.  MeadviU^a  Appeal,  3  Cent 
532. 


INNKEEPERS. 

See  Board:  Excisb. 

I.  Bight  to  eject  guest 
II.  Board. 
III.  Liability  for  stolen  goods. 
lY.  Civil  responsibility  for  sale  of  liq- 
uor. 

I.  Sight  to  eject  guest. 

1.  Where  a  guest  in  a  hotel  becomes 
troublesome  and  annoying  to  the  other 
guests  of  the  house  by  reason  of  intoxica- 
tion, the  proprietor  may  rightfully  put 
him  out  of  the  house,  using  no  unneces- 
sary force  or  violence;  but  where  the 
trouble  and  disturbances  are  due  to  his 
sickness,  he  must  be  treated  with  the 
consideration  due  to  a  sick  man,  and  if 
he  is  removed,  such  removal  must  be  in 
a  manner  due  to  his  condition.  McHugh 
V.  Sehloaser,  159  P.  S.  480. 

n.  Board. 

2.  An  innkeeper  has  a  lien  upon  the 
goods  brought  there  by  a  lodger,  whether 
they  actually  belong  to  the  latter  or  not 
SiJiger  Mfg.  Co.  v.  Flennigan,  7  C.  C.  45. 

3.  The  act  8  May  1876  (Brightly's 
Purdon  2077)  does  not  give  a  new  proc- 
ess for  the  commencement  of  an  action ; 
an  attachment  cannot  issue  as  an  original 
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process  to  collect  a  debt  for  boarding. 
Carden  v.  Scott,  1  Kulp  196;  McOinley  v. 
McDojwugh,  3  Lane.  202;  Tluttcher  v. 
Beam,  14  C.  C.  109;  McCarty  v.  Dovgh- 
erty,  16  C.  C.  86 ;  DUlon  v.  Treverton,  16 
C.  C.  89.  Contra,  Smith  v.  Dingus,  12 
C.C.  299;  Thomas  v.  Glasgow,  13  C.  C. 
167. 

4.  Under  the  act  8  May  1876  (Bright- 
ly's Purdon  2077),  allowing  wages  to  be 
attached  for  four  weeks'  board,  a  judg- 
ment for  board  cannot  be  split  up  and 
two  separate  executions  issued  for  four 
weeks'  board.  Hawk  v.  Rock,  14  C.  C. 
490. 

5.  Where  a  judgment  for  board  has 
been  regularly  obtained  under  the  act  8 
May  1876  (Brightly's  Purdon  2077),  and 
wages  have  been  regularly  attached  un- 
der such  judgment,  the  defendant  is  not 
entitled  to  claim  his  exemption,  iinder  the 
act  4  April  1889  (Brightly's  Purdon  834). 
TTetaman  v.  Weisman,  133  P.  S.  89 ;  J/c- 
Carty  v.  Dougherty,  16  C.  C.  86 ;  s.  c.  1 
M^.  &  Con.  39 ;  DiUon  v.  TYeverton,  16 
C.  C.  89. 

6.  Where  an  attachment  is  issued 
against  wages  with  a  summons  in  a  suit 
for  board,  the  exemption  may  be  claimed 
against  such  attachment,  but  the  act  4 
April  1889  (Brightly's  Purdon  834)  takes 
away  the  right  of  exemption  when  judg- 
ment has  first  been  obtained,  and  an 
attachment  execution  is  then  issued  on 
the  judgment  Thomas  v.  CRasgoto,  13 
C.  C.  167. 

See  Assumpsit,  VL 

BOABD. 

m.  Liabilit7  for  stolen  goods. 

7.  An  innkeeper  is  bound  to  pay  for 
goods  stolen  in  his  house  from  a  guest 
unless  stolen  by  the  servant  or  companion 
of  the  guest;  but  the  negligence  of  the 
guest  contributing  to  the  loss  is  always  a 
defence.  ShuUz  v.  WM,  134  P.  S.  262; 
8.  c.  26  W.  N.  C.  51. 

a  Although  the  act  of  7  May  1855 
(Brightly's  Purdon  1023)  is  explicit  as  to 
where  notices  of  a  safe  must  be  posted  in 
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a  hotel,  yet,  if  the  guest  have  actual 
notice  of  the  existence  of  the  safe,  his 
omission  to  avail  himself  of  it  is  evidence 
of  his  own  negligence.    Ibid. 


IV.  Civil  responsibility  for  sale  of 
liquor. 

9.  The  act  of  12  April  1875,  sec.  7 
(Brightly's  Purdon  1232),  allowing  a  hus- 
band, wife,  etc.,  of  a  person  habituated  to 
intoxicating  liquors  to  recover  dame^es 
for  their  sale,  is  a  general  restraint  on  the 
sale  of  liquors,  regardless  of  license  or  man- 
ner of  licensing.  The  court  should  assess 
the  damages.  The  act  applies  to  Allegheny 
county.    Mardorf  v.  Hemp,  5  Cent.  720. 

10.  Under  the  act  of  8  May  1864 
(Brightly's  Purdon  1231),  if  the  jury  find 
that  the  defendant  furnished  the  plain- 
tifPs  deceased  husband  with  liquors  while 
intoxicated,  with  knowledge  that  he  was 
a  man  of  intemperate  habits,  he  is  re- 
sponsible for  the  resulting  injury;  and 
this,  though  others  furnished  him  liquors 
on  the  same  occasion.  Taylor  v.  Wright, 
126  P.  S.  617. 

U.  A  father  cannot  recover  from  an 
innkeeper  money  expended  by  him  for 
medical  attendance  to  his  adult  son,  in- 
jured in  consequence  of  a  sale  of  intoxi- 
cating liquors  to  the  son  when  drunk. 
Veon  V.  GreaUm,  138  P.  S.  48;  8.  o.  27 
W.N.  C.  57;  38P.  L.  J.  154. 

See  Ezoiss. 


INQUIRY  OF  DAMAGES. 

See  Pbaciioei,  yX- 

nrouisiTiON. 

SeeCoBOKSB:  Execution,  IX:  Lttnaot. 

nrsANiTY. 


See  Cbihikal  Law,  III. :  Evidence,  L. 
Fraud :  Lunacy:  Wills. 


nrSOLVENCY. 

See  Assignment  :  Bankbuptot  :  Banks  : 
Building  Associations  :  Conflict  ob' 
Laws:  Cobpobation,  XV. 

III.  Insolvent  bonds. 

VII.  Discharge. 

VIII.  Fraudulent  insolvency. 

X  Insolvent  criminals. 

m.  Insolvent  bonds. 

1.  The  court  cannot  relieve  an  insol- 
vent from  the  forfeiture  of  his  bond 
caused  by  his  failure  to  appear  and  pre- 
sent his  petition  for  a  discharge.  Koeh- 
left's  Insolvency,  5  Kulp  525. 

2.  The  court  has  no  discretionary 
power  in  the  absence  of  an  order  extend- 
ing the  time,  to  relieve  an  insolvent  from 
the  forfeiture  of  his  bond  caused  by  his 
failure  to  appear  and  present  his  petition 
for  a  discharge  at  the  next  term  of  court. 
Spare's  Insolvency,  7  Kulp  625. 

3.  In  a  suit  on  an  insolvent  bond  it  is 
a  sufficient  affidavit  of  defence  which 
avers  the  presentation  of  a  petition,  the 
dismissal  thereof  and  the  surrender  of 
the  insolvent  to  the  keeper  of  the  county 
prison.    Betz  v.  Oreenwaldt,  8  Atlan.  862. 

4.  In  an  action  on  an  insolvent's  bond 
which  has  been  accepted  by  the  obligee, 
it  is  no  defence  that  the  schedule  annexed 
to  the  petition  does  not  set  forth  the 
nature  and  character  of  the  debts.  Qreen- 
waMt  V.  Kraus,  148  P.  S.  617. 

5.  Where  a  petitioner  fails  to  appear 
on  the  day  fixed  for  the  hearing  until 
after  twelve  o'clock,  but  subsequently 
coming  into  court,  he  finds  the  court  has 
adjourned,  and  he  then  proceeds  to  the 
county  prison  and  surrenders  himself  to 
the  keeper,  the  condition  of  his  bond  has 
been  complied  with  and  there  can  be  no 
recovery  against  his  surety.  Qreenwaidt 
V.  Kraus,  148  P.  S,  517. 

Vn.  Discharge. 

6.  The  act  16  June  1836,  sec.  17  (Bright- 
ly's Purdon  1029),  presents  no  obstacle  to 
a  discharge  where  the  damages  found  do 
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not  exceed  one  hundred  dollars.  Dim- 
micVa  Com,  13  C.  C.  690. 

7.  The  inspectors  of  the  Philadelphia 
County  Prison  are  not  liable  for  the 
escape  of  an  insolvent  debtor.  Saunders 
V.  SmUh,  132  P.  S.  180;  s.  o.  26  W.  K 
C.  286 ;  reversing  s.  c.  46  L.  I.  26.  So, 
the  keeper  of  the  prison  was  held  not  to 
be  liable  where  an  insolvent  having  been 
refused  his  discharge  went  to  the  prison 
and  informed  the  keeper  of  the  fact  and 
surrendered  himself,  and  the  keeper 
refused  to  receive  and  detain  him,  when 
he  went  away,  it  appearing  that  the 
keeper  had  no  record,  writ  or  paper  of 
any  kind  which  bore  authenticity  upon 
its  face,  to  justify  the  insolvent's  de- 
tention. Saunders  v.  Perkins,  140  P.  S. 
102. 

a  Where  a  defendant  is  committed  to 
jail  upon  a  capias  ad  satisfaciendum  issued 
on  a  judgment  for  a  penalty  for  selling 
liquor  on  Sunday,  in  violation  of  the  act 
26  February  1855  (Brightly's  Purdon 
1230),  he  can  only  be  released  imder  the 
insolvent  laws.  Comm'th  v.  McMeese, 
12  C.  C.  147. 

9.  A  sale  of  goods  by  an  assignor, 
after  his  assignment  for  the  benefit  of 
creditors  and  an  appropriation  of  the  pro- 
ceeds, is  not  such  actual  force  as,  under 
the  act  of  16  June  1836,  sec.  17  (Brightly's 
Purdon  1029),  will  prevent  his  discharge 
in  insolvency  without  sixty  days'  confine- 
ment.    Clark^s  Estate,  7  C.  C.  295. 

10.  Where  a  physician  was  arrested 
on  a  capias  upon  a  judgment  for  damages 
for  the  negligent  use  of  an  electric  bat- 
tery; it  was  held  not  to  be  such  a  case  of 
actual  force,  under  the  act  16  June  1836, 
sec.  17  (Brightly's  Purdon  1029),  as  would 
prevent  his  discharge  without  undergoing 
sixty  days'  imprisonment.  Drumm  v. 
MacTaggart,  11  Lane.  102. 

11.  Where  a  verdict  was  obtained 
against  the  defendant  for  compensatory 
damages  for  negligently  colliding  with 
the  plaintiffs  team  and  killing  his  horse ; 
it  was  held,  that  defendant  would  be  dis- 
charged as  an  insolvent  without  impris- 
onment where  it  did  not  appear  that  his 


conduct  was  reckless  and  wilful;  the 
words  "  actual  force  "  in  the  act  16  June 
1836,  sec.  17  (Brightly's  Purdon  1029), 
mean  force  or  violence  wilfully  and  wan- 
tonly directed  against  the  plaintiff  or  his 
property,  such  as  would  amount  to  an  act- 
ual  breach  of  the  peace.  Qraeff's  Caae^ 
12  C.  C.  443.  See  Divmick?s  Case,  13 
C.  C.  690. 

12.  An  appeal  and  certiorari  from  an 
order  dismissing  the  petition  of  an  alleged 
insolvent  for  a  discharge  under  the  insol- 
vent law  does  not  bring  up  the  opinion 
of  the  court,  especially  when  no  exception 
was  sealed ;  whether  the  petitioner  was  a 
fraudulent  debtor  is  a  question  of  fact,  and 
the  evidence  not  being  brought  up  with 
the  writ,  the  finding  of  the  court  below 
will  be  presumed  to  have  been  upon  suf- 
ficient evidence.  Owen's  Case,  140  P.  S. 
565 :  afarming  s.  o.  8  C.  C.  458. 

Vni.  Frandttlent  insolvency. 

13.  If  actual  fraud  be  alleged,  but  does 
not  appear  on  the  record,  the  proceedings 
should  be  suspended  and  the  defendant 
held  for  trial  in  the  criminal  court. 
Actual  fraud  cannot  be  inferred  from 
the  forms  of  pleading  in  trover  and  con- 
version.   Clarke's  Estate,  7  C.  C.  295. 

14.  Upon  the  question  whether  a  pur^ 
chaser  was  insolvent  when  he  made  a 
purchase,  evidence  is  admissible  of  his 
declarations  as  to  his  prior  insolvency 
after  his  goods  were  levied  upon.  wRsri- 
mon-v.  Sartorius,  162  P.  S.  320. 

15.  Under  the  act  31  March  1860,  sec 
133  (Brightly's  Purdon  1033),  which  pro- 
vides for  the  discharge  of  a  defendant 
from  imprisonment  if  an  indictment  shall 
not  be  presented  to  the  grand  jury  at  the 
next  sessions,  the  common  pleas  have  no 
authority  to  discharge  generally,  but  only 
from  imprisonment;  the  act  does  not 
apply  where  it  does  not  appear  that  the 
defendant  has  been  imprisoned.  Wentx^s 
Appeal,  160  P.  S.  262. 
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Z.  Insolvent  criminals. 

16.  A  prosecutor  who  lias  been  sen- 
tenced to  pay  the  costs,  may  be  discharged 
without  payment  or  imprisonment  upon 
filing  a  petition  and  bond  to  take  the 
benefit  of  the  insolvent  laws^  Kish- 
baugh'a  Petition,  26  W.  N.  C.  268. 

17.  A  person  in  confinement  for  costs 
is  entitled  to  his  discharge  after  thirty 
days'  imprisonment;  and  this,  without 
any  further  proceedings.  Comm'th  v. 
Lewis,  1  Lack.  Jur.  213.  See  Comm'th  v. 
Boss,  Ibid.  217. 

la  Where  the  defendant  in  a  criminal 
case  has  been  acquitted  but  the  jury  has 
imposed  the  costs  upon  him,  he  cannot 
be  discharged  under  the  insolvent  laws 
without  having  undergone  an  imprison- 
ment.    Comm'th  v.  Bhoada,  11 C.  G.  42. 

19.  A  sentence  to  pay  costs  only,  or  a 
fine  less  than  fifteen  dollars  and  costs, 
is  discharged  absolutely  by  thirty  days' 
imprisonment  if  the  prisoner  has  been 
a  resident  of  the  state  for  six  months; 
where  the  fine  is  less  than  fifteen  dollars, 
payment  of  the  fine  without  payment  of 
the  costs  will  not  entitle  the  prisoner  to  a 
discharge  until  after  thirty  days'  imprison- 
ment ;  if  the  fine  be  more  than  fifteen  dol- 
lars, or  if  the  prisoner  has  not  been  a  resi- 
dent of  this  commonwealth  for  six  months, 
there  can  be  no  discharge  until  after  three 
months'  imprisonment,  except  upon  pay> 
ment.     Conley's  Petition,  5  Del.  402. 

20.  Where  a  person  has  been  sentenced 
to  pay  a  fine  and  costs,  he  is  not  entitled 
on  payment  of  the  fine  to  make  applica- 
tion for  his  discharge  until  he  shall  have 
been  in  actual  confinement  pursuant  to 
such  sentence  for  a  period  of  not  less 
than  three  months.  Smith's  Case,  7  York 
112 ;  s.  c.  5  Del.  398.  See  Conley's  Peti- 
tion,  5  Del.  402. 

21.  Where  a  prisoner  is  sentenced  to 
pay  a  fine  exceeding  fifteen  dollars  and 
also  to  undergo  imprisonment,  he  will  not 
be  discharged  until  he  has  undergone  an 
imprisonment  of  three  months  in  addi- 
tion to  the  term  imposed  by  the  sentence. 
Johnson's  Case,  13  C.  C.  170. 


22.  A  criminal  confined  for  fine,  costs 
and  allowance  to  prosecutrix  in  fomicar 
tion  and  bastardy,  is  entitled  to  his  dis- 
charge after  an  actual  confinement  for 
three  months,  and  filing  his  petition  and 
bond  to  taker  the  benefit  of  the  insolvent 
laws  under  the  act  of  24  January  1849, 
sec.  6  (Brightly's  Puidon  1034).  But  that 
act,  as  to  SchuylkUl  county,  was  repealed 
by  the  act  of  22  March  1850  (P.  L.  231). 
Pokey's  Case,  8  C.  C.  467.  But  he  must 
satisfy  the  court  that  he  has  brought  him- 
self within  the  provisions  of  the  insol- 
vent laws,  and  that  there  is  no  fraud. 
Owen's  Case,  140  P.  S.  666;  affirming 
8.  c.  8  C.  C.  468. 

23.  After  three  months'  imprisonment 
a  defendant  convicted  of  fornication  and 
bastardy  may  obtain  his  discharge  under 
the  insolvent  laws,  without  complying 
with  any  part  of  the  sentence.  Comm'th 
V.  CooA;,  4  Cent.  710. 

24.  A  defendant  who  has  been  in  prison 
three  months  for  desertion  of  his  wife 
may  be  required  to  give  his  own  bond 
before  he  will  be  discharged.  Comm'th 
V.  Jam^s,  47  L.  I.  434. 

25.  Bight  of  discharge  and  practice 
under  the  act  of  6  May  1887  (Brightly's 
Purdon  1034),  relating  to  the  discharge 
of  prisoners  vrithout  proceedings  under 
the  insolvent  laws.  The  county  commis- 
sioners must  decide  whether  any  partic- 
ular case  calls  for  their  action.  Comm'th 
T.  Boss,  1  Lack.  Jur.  217 ;  s.  o.  7  Lane. 
342. 

26.  Under  the  act  6  May  1887  (Bright- 
ly's  Purdon  1034),  the  county  commis- 
sioners, with  the  assent  of  the  quarter 
sessions  or  a  judge  in  vacation,  may  dis- 
charge a  person  who  has  been  sentenced 
to  pay  costs  only,  without  any  actual  im- 
prisonment and  without  proceeding  imder 
the  insolvent  laws,  provided  the  prisoner 
has  been  a  resident  of  the  commonwealth 
for  six  months ;  this  act,  however,  is  not 
mandatory,  but  the  commissioners  m$y 
refuse  to  discharge  if  they  believe  the 
petitioner  is  able  to  pay.  Conley's  Peti- 
tion, 6  Del.  402. 
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INSPECTION. 

27.  Where  an  oil  dealer  in  Philadel- 
phia county  was  branding  his  packages 
•with  the  name  of  the  oil  inspector  of 
McKean  county,  the  suprenje  court  sus- 
tained a  preliminary  injunction  enjoining 
him  from  selling  oil  not  inspected  by  the 
oil  inspector  of  Philadelphia  county,  and 
from  using  the  name  of  the  McEean 
county  inspector.  Young  v.  Emery,  155 
P.  S.  273. 


INSURANCE. 

See  Agency:   Cobpoeation,  XV.:   De- 
cedents' Estates:  Taxes:  Waiveb. 

I.  Insurance  companies. 
II.  Fire  insurance. 

(a)  Contract  of  fire  insurance. 

(b)  Insurable  interest. 

(c)  Of  the  policy. 

(1)  Validity  and  construc- 

tion of  policy. 

(2)  Cancellation. 

(3)  Payment  of  premiums. 

(4)  Covenant    of    owner- 

ship. 

(5)  Against      encum- 

brances. 

(6)  Against  foreclosure. 

(7)  Transfer  of   title  or 

occupancy. 

(8)  Non-occupancy. 

(9)  Other  insurance. 
(10)  Increased  risk. 

(d)  Description. 

(e)  Assignment  of  policy. 
(g)  Notice  of  loss. 

(A)  Proofs  of  loss, 
(t)  Liability  for  loss. 
(k)  Payment  of  loss. 
(I)  Actions  on  policies, 
(m)  Subrogation, 
(n)  Liability  of  insurance  agents. 
m.  Life  insurance. 

(o)  Insurable  interest. 

(1)  What  is  an  insurable 

interest  ? 

(2)  Wagering  policies. 


(3)  Money  paid  to  benefi- 
ciaries without  in- 
surable interest 
(p)  Of  the  application. 

(c)  Construction  of  policy. 

(d)  Age  of  the  insured. 

(e)  Use  of  intoxicating  liqaors. 
(g)  Suicide. 

(h)  Covenant  against  unlawful 

acts, 
(t)  Previous  rejection. 
(&)  Premiums. 
(Q  Assignment  of  policy, 
(m)  Notice  and  proof  of  loss, 
(n)  Liability  for  loss, 
(o)  Payment  of  loss. 
(jp)  Actions  on  policies. 
IV.   Insurance  against  accident 
V.  Insurance  against  storm. 
VI.  Live-stock  insurance. 
VIL  Fidelity  and  casualty  insurance. 
VIII.  Mutual  insurance  companies. 

(a)  Of  the  contract  of  insurance. 
(&)  Forfeiture. 

(c)  Assessments. 

(d)  Actions  for  assessments. 

(e)  Suits  against  the  company. 

IX.  Foreign  insurance  companies. 

I.  Insorance  companies. 

X.  Under  the  act  1  May  1876,  sec.  18 
(Brightly's  Purdon  1042),  a  fire  or  marine 
insurance  company  may  lawfully  invest 
in  the  bonds  of  a  solvent  street  railway 
company.  Accident  Company  InvettmaU, 
16  C.  C.  312. 

2.  An  accident  insurance  company  lias 
a  right  to  invest  its  capital  as  to  it  seems 
most  judicious;  there  is  no  legislative 
authority  providing  the  manner  in  which 
the  capital  of  such  a  company  shall  be 
invested.  Accident  Company  Investmmit, 
16  C.  C.  312. 

See   COBPOBATION. 

n.  Fire  insurance. 
(a)  Contract  of  fire  insnrance. 

3.  Where  an  applicant  for  insurance 
conceals  his  belief  that  an  attempt  had 
been  made  to  set  fire  to  his  house,  and 
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his  fear  of  a  repetition,  he  cannot  recover 
on  the  policy,  but  where  he  explains  that 
what  he  first  supposed  was  a  malicious 
attempt  to  burn  his  house  he  subse- 
quently believed  to  be  merely  a  prank  of 
some  boys,  his  explanation  is  for  the  jury. 
Curry  v.  Sun  Fire  Office,  156  P.  S.  467. 

4.  Where  a  written  application  is  not 
required,  the  company  cannot  subse- 
quently object,  that  the  applicant  did 
not  .state  in  writing  the  amoimt  and 
character  of  the  lien  and  encumbrances 
on  his  property.  Curry  v.  Sun  Fire  Office, 
155  P.  S.  467. 

5.  Where  the  agent  of  an  insurance 
company  upon  a  parol  contract  of  insur- 
ance promised  to  bind  insurance  and  to 
receive  premium  and  deliver  the  policy 
when  plaintiff's  agent  would  call  for  it, 
and  the  agent  of  the  insurance  company 
discovering  that  insurance  on  the  prop- 
erty was  prohibited  in  his  instructions, 
attempted  to  place  the  risk  with  other 
companies  and  failed,  and  two  weeks  sub- 
sequent to  the  first  interview  the  prop- 
erty was  destroyed  by  fire;  it  was  held 
to  be  for  the  jury  to  determine  whether 
there  was  a  complete  contract  of  insur- 
ance. Consolidated  Manufacturing  Co.  v. 
West  Chester  Fire  Ins.  Co.,  13  C.  C.  321. 

6.  A  clause  in  a  fire  policy  that  any 
broker  procuring  the  insurance  shall  be 
considered  the  agent  of  the  insured,  does 
not  include  an  agent  authorized  by  the  com- 
pany to  take  the  policy.  Kister  v.  Leba- 
non Mutual  Insurance  Co.,  128  P.  S.  553. 

7.  An  insurance  company  cannot  es- 
cape the  consequences  of  the  fraud  or 
mistake  of  its  agent  by  inserting  in  the 
policy  a  stipulation,  that  such  agent  shall 
be  deemed  the  agent  of  the  insured,  with- 
out putting  the  insured  on  his  guard  in 
advance  of  the  negotiations.  Meyers  v. 
Lebanon  Mutual  Ins.  Co.,  166  P.  S.  420. 

8.  The  subjects  of  fire  insurance,  au- 
thority of  agent  to  vary  terms  in  policy, 
and  proofs  of  loss,  are  considered  in 
notes  to  Universal  Fire  Insurance  Co.  v. 
Mock,  1  Atlan.  527 ;  and  Lebanon  Mutual 
Insurance  Co.  v.  Erb,  4  Ibid.  13. 

See  Agency. 


(6)  Insurable  interest. 

9.  A  direct  pecuniary  interest  in  a 
building,  such  as  will  be  damaged  by  the 
building's  destruction,  is  an  insurable  in- 
terest. Mutual  Fire  Insurance  Co.  of 
AnnviUe  v.  Wagner,  1  Cent.  223. 

10.  A  turnpike  company  has*  no  insur- 
able interest  in  a  bridge  on  the  route  of 
its  turnpike.  But  the  insurance  company 
should  refund  the  dues  and  assessments 
paid.  New  Holland  Turnpike  Co.  v. 
Farmers'  Insurance  Co.,  7  Lane.  319. 
See  New  Holland  Turnpike  Co.  v.  Farm- 
ers' Insurance  Co.,  144  P.  S.  541. 

U.  Where  a  pipe-line  company,  though 
not  the  absolute  owner  of  the  oil  insured, 
was  boimd  by  its  contract  to  protect  its 
customers  against  the  loss  of  it  by  fire ; 
it  was  held,  that  the  company,  to  the  ex- 
tent of  the  value  of  the  oil,  had  an  insur- 
able interest  therein.  Western  &  Atlantic 
Pipe  Lines  v.  Home  Ins.  Co.,  145  P.  S. 
346. 

12.  Where  a  policy  of  fire  insurance 
described  the  property  as  merchandise, 
"  their  own  or  held  by  them  in  trust " ; 
it  was  held,  that  the  policy  covered  mer- 
chandise held  by  a  storage  company  sub- 
ject to  storage  liens;  the  fact  that  the 
company  held  the  property  upon  the 
stipulation  that  it  would  not  be  respon- 
sible for  loss  or  damage  by  fire,  did  not 
prevent  it  from  insuring  the  property  to 
the  extent  of  its  lien  for  storage.  Pitta- 
burgh  Storage  Co.  v.  Scottish  Union  and 
National  Ins.  Co.,  168  P.  S.  522. 

13.  The  mere  holding  of  a  judgment 
by  a  vendor  of  real  estate  against  his 
vendee  to  secure  part  of  the  purchase 
money  does  not  confer  an  insurable  inter- 
est; but  where  the  agent  of  the  insurance 
company  advised  a  holder  of  a  policy, 
when  about  selling  the  property,  to  re- 
tain the  policy,  and  that  he  would  still 
have  an  insurable  interest;  it  was  held, 
that  the  company  was  estopped  from 
denying  its  liability  in  an  action  upon 
the  policy.  Light  v.  Countrymen's  Mutual 
Insurance  Co.,  169  P.  S.  310;  s.  o.  36  W. 
N.  C.  454. 
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(c)  Of  the  policy. 
(1)  Validity  and  conatractioii  of  policy. 

X4.  The  act  16  April  1891  (Brightly's 
Purdon  1047),  providing  that  the  insur- 
ance commissioner  shall  prepare  a  uni- 
form blank  of  fire  insurance  policies,  and 
forbidding  the  use  of  any  other,  is  uncon- 
stitutional as  an  unauthorized  delegation 
of  legislative  power.  (XNeU  v.  American 
Fire  Int.  Co.,  166  P.  S.  72;  reversing 
8.  c.  3  Dist.  Rep.  778 ;  4  Northam.  318. 

15.  A  policy  of  fire  insurance  being 
the  renewal  of  another  policy,  the  com- 
pany is  bound  by  the  promise  of  its 
agent  to  make  it  like  the  first  one,  and 
the  insured  is  not  bound  by  a  covenant 
therein,  but  not  contained  in  the  first 
policy.  Burton  v.  Fire  Astfn,  136  P.  S. 
267;  8.  c.  26  W.  N.  C.  408. 

16.  The  insured  is  not  bound  by  erro- 
neous answers  appearing  in  the  applica- 
tion, where  the  latter  has  been  drawn  by 
the  company's  agent,  who  did  not  write 
the  answers  correctly  as  given  him  by  the 
insured.  Commerdai  Union  Assurance 
Co.  V.  EUiott,  12  Cent  668 ;  8.  o.  13  Atlan. 
970. 

17.  In  an  action  upon  a  fire  policy, 
evidence  is  admissible  to  show  that  the 
company's  agent  wrote  down  other  an- 
swers than  those  given  by  the  insured,  and 
that  the  latter  signed  the  policy  in  igno- 
rance of  that  fact.  Kister  v.  Lebanon 
Mutual  Insurance  Co.,  128  P.  S.  563. 

18.  Where  an  agent,  in  filling  out  an 
application,  omits  a  material  portion  of 
an  answer  of  an  applicant  who  signs  the 
paper  without  reading  it  over,  the  appli- 
cant may  show,  in  a  suit  upon  the  policy, 
what  his  real  answer  was.  Meyers  v. 
Lebanon  Mutual  Ins.  Co.,  156  P.  S.  420. 

19.  Under  the  act  of  11  May  1881 
(Brightly's  Purdon  1046),  it  is  too  late 
upon  the  trial  to  offer  to  attach  the  plain- 
tiffs application  to  the  policy.  Imperial 
Insurance  Co.  v.  Dunham,  3  Atlan.  579. 

20.  If  the  insured  permit  the  applica- 
tion (not  attached  to  the  policy  as  re- 
quired by  the  act  of  11  May  1881, 
Brightly's  Pardon  1046)  to  be  read  in 


evidence  without  objection,  she  will  be 
hdd  to  have  waived  her  right  of  objection 
and  to  be  bound  by  its  contents.  Heffron 
V.  Kittanning  Insurance  Co.,  132  P.  S. 
680 ;  affirming  s.  c.  1  Lack.  Jur.  236. 

21.  If  the  application  be  not  annexed 
to  a  policy  of  insurance,  it  has  no  force 
whatever  and  cannot  be  made  the  basis 
of  an  affidavit  of  defence.  The  act  of  11 
May  1881  (Brightly's  Purdon  1046)  ap- 
plies to  insurance  on  property  outside  of 
this  state.  Hebb  v.  Kittanning  Insurance 
Co.,  138  P.  S.  174;  s.  c.  27  W.  N.  C.  97; 
38  P.  L.  J.  163. 

22.  In  an  action  on  a  fire  policy,  where 
the  application  and  by-laws  are  not  at- 
tached to  the  policy  as  required  by  the 
act  11  May  1881  (Brightly's  Purdon 
1046),  the  insurance  company  cannot 
claim  that  the  policy  is  invalidated  be- 
cause the  insured  did  not  comply  with 
the  terms  and  conditions  set  forth  in  the 
constitution  and  by-laws,  or  pay  the  legal 
assessments.  Haverttick  v.  Penn  Town- 
thip  Mutual  Fire  Ass'n,  156  P.  S.  333. 

23.  The  act  11  May  1881  (Brightljr's 
Purdon  1046),  requiring  an  application 
for  insurance  to  be  attached  to  the  policy, 
is  limited  to  writings ;  it  does  not  apply 
to  any  oral  application.  Lenox  v.  Chreen- 
wich  Ins.  Co.,  166  P.  S.  675. 

24.  If  the  interpretation  of  a  paper  as 
of  an  application  for  insurance  be  made 
the  basis  of  defence,  a  copy  must  be 
attached  to  the  affidavit  of  defence. 
Hebb  V.  Kittanning  Insurance  Co.,  138 
P.S.174;  8.C.27W.N.C.97;  38P.Ii.J. 
163. 

25.  A  policy  of  insurance  in  case  of 
doubt  should  be  construed  against  the 
company.  Allemxinia  Insurance  Co.  v. 
Pittsburgh  Exposition  Co.,  11  Atlan.  572; 
Philadelphia  Tool  Co.  v.  British  America 
Assurance  Co.,  132  P.  S.  236;  s.  c.  26 
W.  N.  C.  370. 

26.  Whenever  there  is  any  serious 
doubt  as  to  the  meaning  of  a  contract  of 
insurance,  it  must  be  construed  most 
strongly  in  favor  of  the  assured.  Baeffer 
V.  March,  1  York  29. 

27.  A  policy  of  fire  insurance  will  not 
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be  reformed  by  a  court  of  equity  on  the 
ground  of  the  insured's  ignorance  of  its 
stipulations,  simply  because  of  his  failure 
to  read  it,  in  the  absence  of  proof  that  he 
was  misled  into  believing  that  the  con- 
tents of  the  policy  was  different  from 
what  they  actually  were.  Okea  v.  Fire 
Ins.  Co.,  12  €.  C.  341. 

aa  The  act  4  February  1870  (Brightly's 
Purdon  514,  1059),  prohibiting  the  issu- 
ing of  lire  policies  by  others  than  corpo- 
rations, is  not  in  violation  of  sec.  1  of  the 
Bill  of  Bights  of  the  constitution,  but  is 
a  valid  exercise  of  the  police  power  of 
the  state.  Comm'th  v.  Vrooman,  164 
P.  S.  306;  reversing  s.  c.  16  C.  C.  92; 
51  L.  1. 152.  See  Lloyd's  Aasodation,  15 
C.  C.  586. 

(2)  CaacelUtiMi. 

29.  A  policy  cannot  be  cancelled  by  an 
insurance  company  without  noticeof  such 
intention  being  communicated  to  the  in- 
sured before  the  fire.  Scott  v.  Sun  Fire 
Office,  133  P.  S.  322. 

30.  A  by-law  in  a  fire  policy  that  it 
shall  be  optional  with  the  board  to  cancel 
or  not,  as  they  may  determine,  unless  the 
property  is  actually  sold,  was  field  to  be  in 
conflict  with  the  stipulation  in  the  stand- 
ard policy  required  by  the  act  16  April 
1891  (Brightly's  Purdon  1047),  and  to  be 
illegal  and  void  and  against  public  policy. 
Comm'th  v.  Susquehanna  Mutual  Fire  Ins. 
Co.,  14  C.  C.  438.  The  act  of  1891  has 
since  been  declared  unconstitutional, 
supra  pi.  14. 

(3)  Pajrment  of  premlom*. 

31.  If  an  insurance  company,  by  its 
nsoal  course  of  dealing,  treats  its  agent 
as  its  debtor  for  premiums  on  policies 
delivered  to  him,  payment  to  the  agent 
is  payment  to  the  company.  Pennsylva- 
nia Insurance  Co.  v.  Carter,  11  Atlan.  102. 

32.  The  payment  of  the  fire  premium 
to  a  broker  not  being  valid  until  received 
by  the  company,  it  was  held,  that  a  charge 
by  the  agent  of  the  company  against  the 
broker  was  a  sufficient  receipt.  Scott  v. 
Sun  Fire  Office,  133  P.  S.  322. 

33.  Where  there  has  been  an  estab- 


lished course  of  dealing  between  an  in- 
surance agent  and  a  policy  holder  to 
extend  credits  for  premiums,  such  agent 
may  waive  the  provision  in  the  policy, 
making  an  actual  payment  of  premium  a 
condition  of  its  validity ;  and  this,  not- 
withstanding a  prohibition  in  the  policy, 
of  any  waivers  by  agents.  Long  v.  North 
British  Insurance  Co.,  137  P.  S.  335. 

34.  Where  a  fire  policy  provided  that 
it  should  be  void  unless  the  premiums 
were  paid  to  the  secretary  or  an  agent 
duly  appointed  i^  writing ;  it  was  held, 
that  where  the  company  itself  either 
expressly  or  impliedly  had,  in  fact,  ap- 
pointed an  agent  to  deliver  a  policy  and 
collect  the  premiums,  the  receipt  of  the 
money  by  such  agent  was  the  receipt  by 
the  company  and  operated  as  a  waiver  of 
the  condition.  ArthurhcHt  v.  Susquehanna 
Muiuai  Fire  Ins.  Co.,  159  P.  S.  1. 

(4)  Covenant  of  ownereUp. 

35.  If  a  policy  be  issued  without  an 
application,  it  covers  the  leasehold  inter- 
est of  the  insured,  and  a  condition  in  the 
policy  as  to  sole  ownership  is  inapplicable. 
Philadelphia  Tool  Co.  v.  British  America 
Assurance  Co.,  132  P.  S.  236;  s.  c.  25  W. 
N.  C.  370. 

36.  The  covenant  of  unconditional  own- 
ership of  the  insured  goods  is  not  broken 
by  the  fact  that  the  insured  has  bailed 
them  for  a  certain  rent,  the  title  not  to 
pass  until  the  last  dollar  of  the  purchase 
money  is  paid.  Burson  v.  Fire  Ass'n, 
136  P.  S.  267 ;  s.  c.  26  W.  N.  C.  408. 

37.  Where  the  defence  was  set  up  that 
the  plaintiff  was  not  the  sole  and  uncon- 
ditional owner,  and  the  testimony  was 
conflicting  but  tended  to  show  that  by 
an  amicable  agreement  with  his  co-heirs, 
plaintiff  had  become  the  sole  owner  of 
that  portion  of  the  land  on  which  the 
house  was  erected,  a  finding  for  plaintiff 
on  the  question  of  fact  was  sustained. 
Whitmore  v.  Dwdling-House  Ins.  Co.,  148 
P.  S.  405;  affirming  s.  c.  2  Lack.  Jur.  45. 

3a  Where  a  fire  policy  on  personal 
property  contains  a  clause  avoiding  the 
policy  if  the  interest  of  the  insured  be 
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not  truly  stated  therein,  there  can  be  no 
recovery  by  a  wife  for  the  loss  of  the 
goods  where  they  are  insured  in  the  name 
of  the  husband  without  notice  to  the  com- 
pany of  her  OAiraership.  Diffenbaugh  v. 
Union  Fire  Ina.  Co.,  150  P.  S.  270. 

39.  Where  a  life  tenant  describes  her 
interest  as  a  life  lease  and  the  agent 
issues  the  policy  on  the  full  value  of  the 
fee,  the  company  cannot  set  up  as  a  de- 
fence the  mistake  of  the  agent  in  describ- 
ing the  interest  of  the  assured.  Welsh  v. 
London  Assurance  Corporation,  151  P.  S. 
607. 

40.  Where  a  fire  policy  provided  that 
it  should  be  void  if  the  interest  of  the 
insured  was  not  truly  stated  therein,  and 
it  appeared  that  the  title  to  the  property 
was  in  the  plaintiff  and  his  wife  jointly ; 
it  was  hdd  to  be  proper  to  direct  a  ver- 
dict for  the  insurance  company.  Schroe- 
ble  V.  Humboldt  Fire  Ins.  Co.  158  P.  S.  469. 

41.  A  condition  in  a  fire  policy  that  it 
shall  be  void  if  the  interest  of  the  in- 
sured be  other  than  an  unconditional  and 
sole  ownership,  relates  to  the  ownership 
at  the  date  of  the  issue  of  the  policy  and 
not  at  the  date  of  the  fire.  Collins  v. 
London  Assurance  Corporation,  165  P.  S. 
298. 

42.  Under  a  covenant  as  to  sole  owner- 
ship, a  policy  of  fire  insurance  will  not  be 
avoided  by  an  executory  contract  of  sale 
and  a  receipt  of  a  portion  of  the  pur- 
chase money  if,  at  the  time  of  the  loss, 
the  title  remains  in  the  person  insured. 
Walter  v.  Sun  Fire  Office,  165  P.  S.  381. 

43.  The  covenant  of  ownership  is  con- 
sidered in  a  note  to  Elliott  v.  Agriculturai 
Insurance  Co.,  3  Atlan.  172. 


(S)  AgaiMt  encnmbraiicet. 
44.  A  policy  providing  that  it  shall  be 
void,  if  the  property  be  sold,  conveyed, 
encumbered,  or  mortgaged,  is  not  rendered 
invalid  by  the  existence  of  liens  against 
the  property  when  the  policy  was  issued, 
about  which  no  questions  were  asked  and 
no  statements  made.  Dwetling-House  In- 
surance Co.  V.  Hoffman,  125  P.  S.  626. 


45.  A  covenant  against  future  encum- 
brances is  not  violated  by  the  revival  of 
an  existing  judgment,  or  the  entry  of  an 
outstanding  judgment  bond  included  in 
plaintiff's  statement,  nor  even  by  the 
entry  of  a  new  judgment  if  thereby  there 
be  no  increase  in  the  total  amoimt  of  en- 
cumbrances. EXster  v.  Lebanon  Mvtuai 
Insurance  Co.,  128  P.  S.  663. 

46.  A  policy  is  avoided  by  a  false  an- 
swer as  to  the  encumbrances  upon  the 
building.  Heffron  v.  Kittomning  Insur- 
ance Co.,  132  P.  S.  680 ;  affirming  8.0.1 
Lack.  Jur.  235. 

47.  If  the  insured  informed  the  agent 
as  to  liens  against  the  property  and  the 
policy  be  subsequently  issued  which 
failed  to  note  them,  it  will  be  presumed 
the  company  waived  the  condition  in 
the  policy  as  to  lien.  Gould  v.  Dwelling- 
House  Insurance  Co.,  134  P.  S.  570 ;  8.  c. 
26  W.  N.  C.  168. 

4a  A  policy  is  not  rendered  void  by 
the  entry  of  new  liens  if  the  total  amount 
of  the  liens  entered  do  not  exceed  the  total 
sum  of  the  liens  given  by  the  insured  to 
the  company's  agent.    Ibid. 

49.  A  waiver  of  the  condition  in  the 
policy  against  encumbrances  may  be  iD- 
f erred  from  the  appointment  of  appraisers 
after  the  fire  and  an  adjustment  of  the 
loss,  the  negotiations  lasting  nearly  five 
months ;  and  this,  though  the  policy  con- 
tained a  condition  that  nothing  less  than 
a  specific  agreement,  clearly  expressed 
and  endorsed  on  the  policy,  should  be 
construed  as  a  waiver  of  any  of  its  con- 
ditions. McFarland  v.  Kittanning  Insur- 
ance Co.,  134  P.  S.  690;  s.  c.  26  W.  N.  C. 
174.  See  Oould  v.  Dwdling-House  Insur- 
ance Co.,  134  P.  S.  670;  a.  c.  26  W.  N.  C. 
168. 

50.  A  condition  not  to  encumber  prop- 
erty without  the  consent  of  the  company 
endorsed  on  the  policy,  is  not  broken  bj 
the  fact  that  judgments  were  entered 
up  against  the  assured  where  the  total 
amount  of  encumbrance  was  no  greater 
than  when  the  insurance  was  affected. 
TTctss  V.  American  Fire  Ina.  Co.,  148  P.  S. 
349. 
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51.  "Where  a  fire  policy  upon  a  house 
and  personal  property  provided  that  it 
should  become  void  if  the  property  be- 
came encumbered  beyond  fifteen  hundred 
dollars,  and  it  became  so  encumbered  be- 
fore the  fire,  and  it  provided  further  that 
no  officer  or  agent  of  the  company  should 
have  power  to  waive  any  stipulation  un- 
less such  waiver  was  written  upon  or 
attached  to  the  policy,  and  after  the  loss 
the  insured  agreed  to  deduct  a  portion  of 
his  loss  on  the  personal  property,  and 
the  adjuster  with  full  knowledge  of  the 
amount  of  the  encumbrance  agreed  to 
compromise  and  settle  the  loss;  it  was 
held,  that  the  company  was  liable,  and 
that  the  action  was  properly  brought 
upon  the  agreement  between  the  adjuster 
and  insured.  McOonigle  v.  Agricultural 
Ins.  Co.,  167  P.  S.  364. 

52.  Where  a  policy  provided  that  it 
should  be  void  if  the  property  "be  or 
become  encumbered  by  a  mortgage,  trust 
deed,  judgment  or  otherwise";  it  was 
held,  that  a  charge  upon  the  land  created 
by  a  will  was  an  encumbrance  within  the 
meaning  of  such  a  clause.  Benninger  v. 
Dwelling-House  Insurance  Company,  168 
P.  S.  350. 

(6)  Againit  foneloton. 

53.  A  condition  that  the  policy  shall 
be  avoided  if  a  foreclosure  suit  be  bek- 
gun  is  not  broken  by  the  issue  of  a 
scire  facias  sur  mortgage.  Weiss  v.  Amer- 
ican Fire  Ins.  Co.,  148  P.  S.  349. 

54.  A  condition  in  a  fire  policy  that 
it  should  be  void  if,  with  the  knowledge 
of  the  insured,  foreclosure  proceedings 
be  commenced  by  virtue  of  any  mort- 
gage or  trust  deed,  was  hdd  not  to  be 
broken  where  it  appeared  that  a  mort- 
gage was  given  by  a  husband  and  wife, 
and  five  years  afterwards  a  judgment 
was  given  by  them  and  a  third  person 
to  secure  the  same  debt,  and  the  land 
was  sold  on  an  execution  imder  the 
judgment.  Collins  v.  Ixmdon  Assurance 
Corporation,  166  P.  S.  298. 

55.  Under  a  condition  in  a  fire  policy 
that  it  should  be  void  if  the  ownership 
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was  changed,  it  was  held,  that  a  de- 
struction  of  the  property  by  fire  after  a 
sheriff's  sale,  but  before  the  acknowledg- 
ment of  the  deed,  did  not  prevent  a 
recovery.  CoUins  v.  London  Assurance 
Corporation,  165  P.  S.  298. 

(7)  TrsMfer  of  title  or  oecnpcncy. 

56.  The  approval  by  an  agent  of  a 
transfer  of  the  property  validates  the 
policy,  though  it  contains  a  clause  of 
forfeiture  on  transfer.  Imperial  Insur- 
ance Co.  v.  Dunham,  3  Atlan.  579. 

57.  Under  the  clause  as  to  change  of 
occupancy,  the  insured  being  but  a  ten- 
ant, it  is  no  defence  that  the  owner 
partitioned  off  a  portion  of  the  building 
and  rented  it  for  a  barber-shop.  McKee 
V.  Susquehanna  Mut.  Fire  Insurance  Co., 
136  P.  S.  544;  s.  o.  26  W.  N.  C.  263. 

(8)  Hon-oecnpancy. 

5a  Where  a  fire  policy  provided  that 
if  the  premises  should  be  vacated  without 
the  consent  of  the  company,  the  policy 
should  cease  and  determine ;  it  was  hdd, 
that  the  unavoidable  absence  of  the  in- 
sured from  the  building  for  the  period  of 
one  day  after  her  tenant  had  left  it,  was 
not  a  vacation  within  the  meaning  of  the 
policy;  some  cessation  of  occupancy  is 
necessarily  incident  to  a  change  of  ten- 
ants, and  a  reasonable  time  must  be  al- 
lowed to  make  such  change.  Doud  v. 
CUizens"  Ins.  Co.,  141  P.  S.  47. 

59.  Where  the  policy  provided  that  it 
should  be  void  if  the  building  became  va- 
cant or  unoccupied  or  not  in  use,  and  the 
tenant's  term  ended  on  April  1st,  but  he 
completed  his  removal  on  March  27th, 
and  the  premises  were  leased  to  a  new 
tenant  from  April  1st,  but  were  de- 
stroyed by  fire  on  March  28th;  it  was 
held,  that  the  non-occupancy  did  not  avoid 
the  policy.  Roe  v.  Dwelling-House  Ins. 
Co.,  149  P.  S.  94. 

60.  Where  a  fire  policy  provided  that 
it  should  be  void  if  the  factory  ceased  to 
be  operated  for  more  than  ten  consecutive 
days,  and  it  appeared  that  at  the  time  of 
the  renewal  of  the  policy  the  machinery 
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was  not  in  operation,  but  the  premises 
were  actually  occupied  by  the  foreman, 
who  was  engaged  in  putting  together  and 
making  sale  of  engines  and  other  articles, 
and  after  being  occupied  in  this  way  for 
several  months  a  fire  occurred;  it  was 
held,  that  the  factory  had  not  ceased  to 
be  operated  within  the  meaning  of  the 
policy.  Bole  v.  New  Hampshire  Fire  Ins. 
Co.,  169  P.  S.  63. 

61.  Where  a  fire  policy  contains  a  pro- 
vision that  the  company  shall  not  be  li- 
able if  the  premises  become  vacated  with- 
out immediate  notice  to  the  company  and 
consent  endorsed  thereon,  the  words  "  im- 
mediate notice"  must  be  construed  to 
mean  notice  within  a  reasonable  time,  in 
view  of  the  circumstances  and  condition 
of  the  party ;  after  a  vacancy  followed  by 
notice  in  a  reasonable  time,  the  policy  re- 
mains in  force  until  consent  is  refused  by 
the  company.  Strunk  v.  Firemen's  In- 
surance Co.,  160  P.  S.  346. 

62.  Where  a  fire  policy  contained  a 
condition  that  it  should  be  void  if  the 
buildings  became  vacant  or  unoccupied, 
and  it  was  shown  that  the  premises  had 
been  abandoned  by  the  tenant  from 
August  4  to  September  11,  when  the  fire 
occurred;  it  was  held,  that  this  was  suffi- 
cient to  relieve  the  company  from  liability. 
Mooney  v.  Olens  Falls  Ins.  Co.,  6  Del. 
150. 

(9)  Other  lutitaiice. 

63.  A  covenant  against  insurance  in 
other  companies  is  not  violated  by  subse- 
quent insurances  which  do  not  legally 
cover  the  same  property,  though  there  be 
some  mingling  of  the  goods.  Boatmen's 
Fire  &  Marine  Insurance  Co.  v.  Hocking, 
8  Atlan.  417. 

64.  The  violation  of  a  covenant  that 
the  aggregate  insurance  shall  not  exceed 
two-thirds  of  the  cash  value  of  the  prem- 
ises avoids  the  policy.  Bahner  v.  Stone 
VaUey  Mutual  Fire  Insurance  Co.,  127  P.  S. 
464. 

65.  A  waiver  of  a  condition  against 
over  insurance  cannot  be  established  by 
statements  made  out  by  adjusters  whose 


authority  to  act  for  the  defendant  com- 
pany is  not  shown.  Everett  v.  London  Jb 
Lancashire  Ins.  Co.,  142  P.  S.  332. 

66.  Double  insurance  takes  place  when 
the  assured  makes  two  or  more  insur- 
ances upon  the  same  subject,  the  same 
risk  and  the  same  interest;  if  there  be 
no  stipulation  to  the  contrary,  the  in- 
surers are  liable  pro  rata.  Where,  how- 
ever, two  policies  insure  the  same  properly 
but  one  of  them  covers  other  property 
also,  a  case  of  double  insurance  is  not 
presented.  Clarke  v.  Western  Assurance 
Co.,  146  P.  S.  661. 

67.  A  condition  in  a  fire  policy  that 
it  shall  be  void  unless  written  notice  of 
additional  insurance  be  furnished  to  the 
secretary  of  the  company  is  a  reasonable 
regulation ;  notice  to  a  director  in  such 
case  is  not  notice  to  the  company.  Bard 
V.  Penn  Mutual  Fire  Ins.  Co.,  163  P.  S. 
257.  See  Hook  v.  Mutual  Ins.  Co.,  160 
P.  S.  229. 

6a  A  waiver  of  a  covenant  against 
additional  insurance  is  not  established 
by  evidence  that  the  treasurer  of  the 
company,  who  was  also  a  director,  had 
knowledge  of  the  additional  insurance, 
and  that  the  company  thereafter  accepted 
the  payment  of  an  assessment,  in  the  ab- 
sence of  evidence  that  the  treasurer  was 
a  general  agent  of  the  company,  or  was 
authorized  to  receive  notice  of  additional 
insurance  or  waive  compliance.  Hook  v. 
Mutual  Ins.  Co.,  160  P.  S.  229. 

69.  Where  a  fire  policy  provided  that 
it  should  be  void  if  other  insurance 
should  be  placed  upon  the  property,  and 
it  was  in  evidence  that  six  months  after 
the  policy  was  issued,  the  owner's  wife, 
without  his  knowledge,  took  out  a  policy 
in  another  company ;  it  was  held,  that  if 
the  plaintiff  notified  the  company  as  soon 
as  he  learned  of  the  additional  insurance 
and  disclaimed  the  other  policy  and  in- 
sisted upon  standing  by  his  own  he  could 
recover,  but  that  a  charge  to  that  effect 
could  not  be  sustained  under  the  evidence 
in  this  particular  case.  McKdvy  v.  Ger- 
man  American  Ins.  Co.,  161  P.  S.  279. 

70.  Where  the  question  was  whether 
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a  fire  insarance  company  had  approved 
additional  insurance,  and  it  appeared  that 
the  policy  provided  for  the  written  con- 
sent of  the  company,  approved  at  a  reg- 
ular meeting  of  the  board  of  directors, 
and  it  appeared  that  the  plaintiff  told 
the  secretary  that  he  intended  to  take 
out  additional  insurance,  and  was  told 
to  meet  the  board  of  directors  and  have 
it  fixed,  that  when  he  reached  the  office  of 
the  company  the  meeting  of  the  board 
had  adjourned  and  only  three  of  the  six 
directors  were  present,  but  of  this  he  had 
no  knowledge,  that  one  of  the  directors 
handed  the  policy  to  the  president,  who 
said  he  knew  all  about  it,  and  directed 
the  director  to  write  the  necessary  con- 
sent on  the  policy,  and  this  was  done  but 
the  president  did  not  sign  it  and  there 
was  no  formal  action  by  the  directors ;  it 
was  held,  that  the  company  was  estopped 
from  denying  its  approval  of  the  addi- 
tional insurance.  Stauffer  v.  Penn  Mutital 
Fire  In».  Aaa'n,  164  P.  S.  199. 

71.  A  stipulation  in  a  fire  policy  that 
if  the  insured  shall  insure  in  any  other 
company  the  policy  shall  be  considered 
«  sunk,"  renders  the  policy  absolutely  void 
without  any  action  on  the  part  of  the 
company,  when  other  insurance  is  effected. 
Marshall  v.  Insurance  Co.  of  North  Amer- 
ica, 10  C.  C.  87 ;  8.  c.  28  W.  N.  C.  283. 

72.  A  clause  against  double  insurance 
was  held  not  to  be  avoided  by  a  previ- 
ous insurance  upon  the  plaintiff's  horses, 
where  such  previous  insurance  was  not 
authorized  by  the  charter  of  the  com- 
pany which  issued  the  policy ;  the  word 
"goods"  in  the  charter  was  held  not  to 
include  horses.  Knapp  v.  North  Wales 
MtUvioi  Live-Stock   Ins.   Co.,  11  Montg. 

119. 

(10)  Incieued  risk. 

73.  Under  the  clause  as  to  increased 
risk,  if  the  change  in  a  railroad  increased 
the  danger  of  the  building  as  to  fire,  and 
the  insured  knew  that  fact  or  ought  to 
have  known  it,  and  gave  no  notice,  he 
cannot  recover.  Lebanon  Mutual  Insur- 
ance Co.  V.  Hankinson,  3  Atlan.  672. 

74.  A  fire  policy  will  not  be  forfeited 
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by  acts  in  violation  thereof,  where  it 
appears  that  the  acts  complained  of 
would  rather  diminish  than  increase  the 
danger  of  fire.  AUemania  Fire  Insurance 
Co.  V.  White,  11  Atlan.  %. 

75.  A  clause  prohibiting  the  keeping 
of  fireworks  on  the  premises  refers  to 
the  building  insured;  the  building  being 
in  exposition  grounds,  the  policy  is  not 
avoided  by  the  stor^e  of  fireworks  in  a 
stable  some  25  or  30  feet  distant.  AUe- 
mania Fire  Insurance  Co.  v.  Pittsburgh 
Exposition  Society,  11  Atlan.  572. 

76.  Whether  a  change  from  water-power 
to  steam  increased  the  hazard  was  a  ques- 
tion for  the  jury.  Manheim  Mutual  Fire 
Insurance  Co.  v.  Thompson,  1  Cent.  332. 

77.  The  character  of  a  building  as  a 
dwelling-house  is  not  necessarily  changed 
because  the  basement  was  let  to  six 
Italians,  who  occupied  it  and  boarded 
themselves.  Heffron  v.  Kittanning  Insar- 
ance Co.,  132  P.  S.  680;  affirming  s.  c.  1 
Lack.  Jur.  235. 

7a  Where  a  policy  of  fire  insurance 
was  endorsed  that  it  should  cover  pro 
rata  the  goods  insured  in  both  places  dur- 
ing a  contemplated  removal,  and  after 
such  removal,  then  in  the  last  named 
location  only ;  it  was  held,  that  such  in- 
dorsement gave  the  insured  a  privilege 
of  removal  of  which  they  need  not  avail 
themselves  unless  they  chose ;  that  they 
were  not  bound  to  suspend  business  dur- 
ing the  work  of  removal,  and  the  indorse- 
ment did  not  limit  the  policy  to  articles 
in  the  place  from  which  the  goods  were 
to  be  removed  at  the  time  of  its  date; 
that  it  was  the  duty  of  the  assured  when 
they  began  to  remove  to  proceed  with 
reasonable  diligence,  but  that  reasonable 
time  must  be  estimated  from  the  begin- 
ning of  the  removal  and  not  from  the 
date  of  indorsement.  Sharpless  v.  Hart- 
ford Fire  Ins.  Co.,  140  P.  S.  437;  revers- 
ing s.  0.  8  C.  C.  387. 

79.  Where  a  fire  policy  provided  that 
the  premises  should  not  be  occupied  for 
any  purpose  other  than  storage,  and  after 
the  canning  season  was  over  a  fire  was 
built  in  the  furnace  under  the  engine  of 
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the  canning  house  to  blow  out  the  water 
from  the  boiler  and  pipes,  and  on  the  same 
evening  the  premises  were  destroyed  by 
fire ;  it  was  held,  that  the  policy  was  not 
rendered  void  by  building  the  fire.  Krug 
V.  German  Fire  Ins.  Co.,  147  P.  S.  272. 

80.  A  condition  in  a  fire  policy  requir- 
ing written  notice  of  privilege  to  make 
alterations  may  be  waived  by  acquies- 
cence and  collection  of  premiums.  Stauf- 
fer  V.  Manheim  Mutual  Fire  Ins.  Co.,  150 
P.  S.  531. 

81.  A  condition  in  a  fire  policy  that  if 
the  hazard  be  increased,  the  policy  shall 
be  void,  is  intended  to  protect  the  prop- 
erty from  further  hazard  by  reason  of 
change  in  structure,  methods  of  heating, 
addition  of  outbuildings,  etc. ;  such  a  con- 
dition has  no  relation  to  a  judgment  upon 
the  property  or  to  an  execution  upon  a 
judgment.  Collins  v.  London  Assurance 
Corporation,  166  P.  S.  298. 

82.  Under  a  warranty  clause  against 
erroneous  representations,  it  was  held, 
that  only  such  misrepresentations  as  ma- 
terially affected  the  risk  would  avoid  a 
policy.    Haeffer  v.  March,  1  York  29. 

83.  The  use  of  an  inflammable  mate- 
rial necessary  for  carrying  on  a  factoiy 
will  not  prevent  a  recovery  on  a  policy 
on  the  machinery,  although  the  use  of 
said  material  be  expressly  forbidden  in 
the  policy.  •  J^Vai'm  v.  National  Fire  Ins. 
Co.,  170  P.  S.  151.  Fraim  v.  Manchester 
Fire  Ins.  Co.,  170  P.  S.  166. 

(<I)   Description. 

84.  Where  a  pipe-line  company  was 
insured  against  loss  or  damage  by  fire 
"on  oil  while  contained  in  "  a  certain  tank 
in  a  specified  position  on  leased  lands, 
and  a  flood  carried  the  tank  away  from 
its  location  to  another  point  on  the  leased 
land,  where  the  oil  therein  was  destroyed 
by  fire ;  it  was  held,  that  the  description 
of  the  tank's  location  could  only  be  con- 
strued as  a  warranty  of  location  when  the 
insurance  was  effected,  and  that  the  tank 
should  not  be  voluntarily  removed  by  the 
insured,  and  not  an  absolute  warranty 
that  it  would  thereafter  remain  in  the 


same  location.  WeOem  &  Atlantic  Pipe 
Lines  v.  Home  Insurance  Co.,  146  P.  S. 
346. 

89.  Where  a  fire  insurance  company 
set  up  as  a  sole  defence  that  the  tank  con- 
taining the  oil  which  was  destroyed  had 
been  removed  from  its  location  by  a  visi- 
tation of  Providence;  it  was  held  to  be 
estopped  from  setting  up  on  the  trial  the 
defence  that  the  oil  was  not  the  property 
of  the  insured.  Wettem  &  AtUaUic  Pipe 
Lines  v.  Home  Ins.  Co.,  146  P.  S.  346. 

86.  Where  a  policy  of  fire  insurance 
was  upon  a  two-story  brick  dwelling- 
house  with  slate  roof,  and  its  additions 
adjoining  and  communicating,  including 
foundations,  porches,  verandas,  etc.;  it 
was  lield,  that  the  description  embraced 
a  frame  addition  which  not  only  enjoined 
but  also  communicated  with  the  brick 
building.  Carpenter  v.  AHemania  Fire 
Ins.  Co.,  166  P.  S.  37. 

87.  A  fire  insurance  company  cannot 
avoid  a  fire  policy  because  of  the  fraud 
or  mistake  of  its  agent  in  describing  the 
building  insured  as  a  dwelling  instead  of 
a  boarding-house,  where  it  appears  that 
the  plaintiff  fully  and  accurately  described 
the  property  to  the  agent  as  a  boarding- 
house,  and  it  was  seen  and  examined  by 
the  agent,  and  the  misdescription  was  his 
act  alone ;  in  such  a  case  it  was  held,  that 
the  fraud  or  mistake  of  the  agent  might 
be  proved  by  parol  evidence ;  and  this, 
though  the  policy  provided  that  the  de- 
scription of  the  property  should  be  a  part 
of  the  contract  and  a  warranty  by  the 
insured.  DowUng  v.  MerckanUf  Inswnmee 
Co.,  168  P.  S.  234. 

8a  Where  the  insured  asserted  in  his 
application  that  the  building  alone  cost 
thirteen  thousand  dollars,  and  the  evi- 
dence showed  that  the  house  was  worth 
at  the  time  of  the  fire  not  more  than  six 
thousand  dollars ;  it  was  hdd,  that  tiie 
plaintiff  was  entitled  to  recover  in  the 
absence  of  evidence  that  its  original  cost 
was  not  as  stated  Meyers  v.  Lebanon 
Mut.  Ins.  Co.,  166  P.  S.  420. 
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(e)   Assignment  of  policy. 

89.  An  insurance  company  which  as- 
sents to  an  irregular  assignment  of  a  pol- 
icy to  a  mortgagee  is  bound  thereby. 
Wachter  v.  Phoenix  Assurance  Co.,  132 
P.  S.  428 ;  affirming  s.  o.  46  L.  1. 148. 

90.  The  ratification  of  the  assignment 
of  a  policy  endorsed  thereon  is  equivalent 
to  a  prior  consent.  Oould  v.  Dwdling- 
House  Insurance  Co.,  134  P.  S.  670;  s.  c. 
26  W.  N.  C.  168. 

91.  Where  the  charter  of  a  fire  insur- 
ance company  provided  that  the  assent  of 
the  company  to  an  assignment  of  a  pol- 
icy must  be  endorsed  thereon ;  it  was  held, 
that  the  company  was  not  estopped  from 
setting  up  such  a  provision  by  the  fact 
that  the  assignee  notified  the  secretary  of 
the  assignment  and  said,  "  as  long  as  this 
policy  lays  in  the  office  before  it  expires, 
will  it  be  all  right  if  anything  occurs,"  to 
which  the  secretary  replied,  "  yes  " ;  and 
this,  although  the  company  retained  the 
deposit  made  when  the  insurance  was 
effected,  but  the  assignee  had  actual 
knowledge  of  the  requirement  and  made 
no  effort  to  comply  with  it.  Hender  v. 
JVre  Jm.  Co.,  3  Northam.  318. 

(9)  Notice  of  loss. 

92.  If  the  policy  provide  for  immedi- 
ate notice  of  loss,  but  fixes  no  time,  a 
reasonable  time  is  to  be  allowed  therefor. 
The  act  of  27  June  1883  (Brightly's  Pur- 
don  1051)  does  not  exact  the  notice  within 
ten,  or  proofs  within  twenty,  days  of  the 
fire.  If  the  facts  and  circumstances  are 
not  clearly  established  and  the  evidence 
is  conflicting,  the  question  of  reasonable 
time  is  for  the  jury.  Springfield  Fire  & 
Marine  Insurance  Co.  v.  Brown,  128  P.  8. 
392. 

93.  Notice  of  the  fire  is  conclusively 
proved  by  the  fact  that  the  adjuster  was 
sent  to  the  place  under  instructions  from 
the  agent  of  the  company  and  was  there 
a  week  after  the  fire  occurred.  Welsh  v. 
London  Assurance  Corporation,  151  P.  S. 
607. 

94.  A  by-law  of  a  mutual  insurance 
company  requiring    that    when    a    loss 
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occurs  written  notice  of  the  exact  time 
of  the  loss  shall  be  furnished  to  the  com- 
pany will  be  enforced.  Haas  v.  Line 
Lexington  Mutual  Fire  Ins.  Co.,  8  Montg. 
180. 

(.h)  Proofs  of  loss. 

95.  A  submission  of  the  amount  of 
loss  to  appraisers  is  a  waiver  of  the 
clause  in  the  policy  requiring  proofs  of 
loss  to  be  furnished.  AUemania  Fire  In- 
surance Co.  V.  Pittsburgh  Exposition  Co., 
11  Atlan.  672. 

96.  In  a  suit  for  rent,  where  the  lessee 
was  not  to  be  liable  if  the  premises  were 
destroyed  by  fire  not  caused  by  his  neg- 
ligence, the  plaintiff's  proofs  of  loss  are 
evidence  for  the  limited  purpose  of  show- 
ing his  admission  that  the  fire  was  not 
caused  by  negligence.  Philadelphia  Trust 
S.  D.  &  Ins.  Co.  V.  Purves,  12  Cent  669; 
8.  c.  13  Atlan.  936. 

97.  If  proofs  of  loss  be  furnished  in 
time,  a  waiver  of  objections  to  the  same 
may  be  inferred  from  mere  silence  or 
from  subsequent  offers  of  compromise. 
Oould  V.  Dwelling-House  Insurance  Co., 
134  P.  S.  570;  s.  c.  26  W.  N.  C.  168; 
Wlietmore  v.  Dwelling-House  Ins.  Co.,  148 
P.  8.  405. 

9a  A  quibble  over  the  proofs  of  loss 
was  said  to  be  unbecoming,  where  the 
defendants  had  reinsured  the  risk  and 
used  the  same  proofs  of  loss  in  making 
their  own  claim.  McKee  v.  Susquehanna 
Mut.  Fire  Insurance  Co.,  136  P.  8.  644 ; 
s.  0.  26  W.  N.  C.  263. 

99.  If  proofs  of  loss  be  kept  an  un- 
reasonable length  of  time  without  objec- 
tion, it  is  for  the  jury  to  say  whether 
it  is  not  a  waiver  of  any  informality  or 
deficiency  in  them.  Davis  Shoe  Co.  v. 
Eitlanning  Insurance  Co.,  138  P.  8.  73; 
8.  c.  27  W.  N.  C.  108 ;  38  P.  L.  J.  151. 

100.  In  adjusting  a  loss,  a  fire  insur- 
ance company  has  no  right  to  demand  a 
certificate  of  the  officer  in  charge  of  the 
fire  department.  Davis  Shoe  Co.  v.  Kit- 
tanning  Insurance  Co.,  138  P.  S.  73;  s.  c. 
38  P.  L.  J.  151. 

Id.  Where  a  fire  policy  gave  the  com- 
pany the  right  to  elect,  within  thirty  days 
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after  the  completion  of  the  proofs  of  loss, 
whether  to  rebuild  or  pay  the  loss,  and 
the  proofs  were  returned  for  correction 
to  the  assured,  who,  after  some  delay, 
made  the  correction  asked  for  without 
objection;  it  was  held,  that  he  was  es- 
topped from  saying  that  they  were  com- 
plete as  originally  supplied.  Kelly  v. 
Sun  Fire  Office,  141  P.  S.  10. 

lOS.  A  stipulation  for  the  procurement 
of  a  certificate  of  the  nearest  magistrate, 
that  he  believes,  after  examination,  that 
a  loss  has  been  sustained  without  fraud, 
is  obligatory  upon  the  assured.  Kelly  v. 
Sun  Fire  Office,  141  P.  S.  10. 

103.  Where  an  insurance  company, 
after  receipt  of  proofs  of  loss,  adjusted 
and  compromised  the  claim  therefor  and 
promised  to  pay  a  certain  sum  in  liqui- 
dation of  it;  it  was  held,  in  an  action 
to  recover  the  sum  promised,  that  the 
company  could  not  set  up  as  a  defence 
the  breach  by  the  insured  of  conditions 
contained  in  the  policy.  The  proofs  of 
loss  were  admissible  for  the  purpose  of 
showing  that  the  company  had  notice 
of  what  property  was  lost  and  the 
amount  claimed  therefor.  Wagner  v. 
Dwelling-Hmiae  Ins.  Co.,  143  P.  S.  338. 

104.  AVhere  proofs  of  loss  were  to  be 
furnished  within  thirty  days  and  the 
agent  of  the  company  denied  all  liabil- 
ity under  the  policy,  and  the  adjuster, 
failing  to  settle,  said  he  would  be  back 
in  a  short  time,  and  thirty-nine  days 
after  the  fire  the  proofs  were  furnished 
and  retained  for  eighty-six  days  without 
objection ;  it  was  held,  that  no  advantage 
could  be  taken  by  the  company  of  the 
failure  to  furnish  proofs  within  thirty 
days.     Weiss  v.  American  Fire  Ins.  Co., 

148  P.  S.  349. 

105.  Where  there  has  been  a  total 
loss  of  the  building  and  the  company 
has  been  notified  immediately,  no  further 
notice  or  technical  proof  of  loss  is  neces- 
sary.    Roe  V.   Dwelling-Hottse  Ins.   Co., 

149  P.  S.  94. 

106.  A  denial  of  all  liability  on  other 
grounds  than  the  want  of  the  technical 
proofs  is    a  waiver   of   such   technical 


proofs.  Soe  v.  Dwelling-Houae  Ins.  Co., 
149  P.  S.  94. 

107.  An  insurance  company  may  waive 
a  condition  requiring  proof  of  loss  by 
notifying  the  insured  in  a  case  of  total 
loss  that  the  insurance  would  be  paid 
in  full.  Stauffer  v.  Manlieim  Mutual 
Fire  Ins.  Co.,  150  P.  S.  531. 

loe.  Where  the  insured  does  what  he 
intends  as  a  compliance  with  the  require- 
ments of  his  policy  respecting  proofs  of 
loss,  the  company  should  promptly  notify 
him  of  any  objections  thereto;  mere 
sUence  may  so  mislead  him  as  to  be 
sufficient  evidence  of  waiver  by  estoppeL 
Welsh  V.  London  Assurance  Corporation, 
161  P.  S.  607. 

109.  Under  the  act  27  June  1883 
(Brightly's  Purdon  1051),  proofs  of  loss 
may  be  served  upon  the  local  agent  of 
a  fire  insurance  company  who  has  counter- 
signed the  policy.  Wdsh  v.  London  As- 
surance Corporation,  161  P.  S.  607. 

110.  In  an  action  on  a  fire  policy,  where 
the  only  defence  in  the  pleadings  is  that 
the  loss  occurred  after  the  expiratioii  of 
the  policy,  the  defendant  will  not  be  pei^ 
mitted  at  the  trial  to  prove  that  no  proof 
of  loss  was  made  by  the  plaintiff,  where 
a  rule  of  court  provides  that  no  evidence 
will  be  heard  as  to  facts  not  alleged  in 
the  papers  on  file.  Latimore  t.  Dwdling- 
House  Ins.  Co.,  153  P.  S.  324. 

111.  Where  a  fire  insurance  company 
appoints  an  adjuster  and  his  adjustment 
is  received  by  the  company  without  objec- 
tion, it  is  sufficient  evidence  to  submit  to 
the  jury  as  to  whether  the  company  had 
waived  a  provision  in  the  policy  requir- 
ing proofs  of  loss  to  be  furnished  within 
fifteen  days.  Fritz  v.  Lebanon  Mutual 
Ins.  Co.,  154  P.  S.  384. 

112.  A  fire  insunuace  company  which 
retains  without  objection,  proofs  of  loss 
for  over  a  month,  will  be  presumed  to 
have  waived  defects.  Carpenter  v.  Atte- 
mania  Fire  Ins.  Co.,  166  P.  S.  37. 

113.  Where  a  fire  policy  provided  that 
the  insured  should  produce  as  often  as 
required  all  books,  etc.,  for  examination ; 
it  was  hdd,  that  where  the  insured  was 
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called  upon  to  produce  duplicate  bills  of 
articles  contained  in  h'is  statement  of  loss 
and  was  unable  to  produce  such  dupli- 
cates, the  burden  was  upon  him  to  show 
that  he  at  least  made  a  reasonable  effort 
to  do  so  and  was  unsuccessful;  where 
it  appeared  from  his  own  evidence  that 
he  made  no  effort  to  comply  with  the 
demand  of  the  company,  it  was  held, 
that  he  could  not  recover  on  his  policy. 
Langan  v.  Boyal  Jm.  Co.,  162  P.  S.  367. 

114.  Where  there  is  a  total  loss  of 
which  the  company  has  been  immediately 
notified,  no  further  technical  proof  of 
loss  is  necessary ;  in  such  a  case,  where 
the  secretary,  also  acting  as  general  man- 
ager and  adjuster,  goes  promptly  to  the 
ground  and  has  appraisers  appointed  and 
promises  immediate  payment  upon  the 
finding  of  the  appraisers,  the  company 
cannot  subsequently  set  up  the  failure 
of  the  assured  to  make  proof  of  loss  as 
a  defence;  in  such  a  case  a  waiver  of  a 
condition  against  encumbrances  may  also 
be  inferred.  McOonigle  v.  SusqitehanTUX 
Muhud  Fire  Ins.  Co.,  168  P.  S.  1. 

115.  Where  proofs  of  loss  were  re- 
quired to  be  made  within  sixty  days,  and 
the  company's  agent  was  notified  by  tele- 
graph on  the  day  of  the  fire,  and  after- 
wards inspected  the  premises  and  stated 
to  the  plaintiff  that  the  building  was  a 
total  loss,  and  that  he  should  make  out  a 
statement  as  to  the  value  of  the  contents 
and  hold  it  until  called  for,  and  the  plain- 
tiff mailed  a  proof  of  loss  to  the  agent 
twenty-two  days  after  the  fire,  and  about 
three  months  after  the  fire  sent  a  proof 
of  loss  directly  to  the  company,  which 
was  returned  two  months  afterwards;  it 
was  held,  that  the  evidence  was  sufiicient 
to  justify  a  finding  that  a  proof  had  been 
furnished  within  the  time  fixed  by  the 
policy,  and  that  the  company  had  waived 
all  irregularities.  Bowling  v.  Merchants' 
Insurance  Co.,  168  P.  S.  234. 

116.  Where  a  married  woman  obtained 
ijisurance  upoii  a  stock  of  goods,  and  the 
policy  did  not  state  her  sex  or  her  Chris- 
tian name,  her  agent  representing  "Mr. 
F."  as  a  successful  business  man,  and  the 


company  believed  that  it  was  insuring 
the  property  of  a  man  of  business;  it 
was  held,  that  there  was  such  fraud  as 
would  justify  the  company  in  disafi&rm- 
ing  the  contract  even  after  a  loss,  where 
the  fraud  was  not  discovered  until  after 
the  fire;  it  was  further  held,  that  the 
company  was  not  estopped  from  setting 
up  the  defence  by  the  fact  that,  pending 
the  negotiations,  the  wife  made  out  proofs 
of  loss  and  sent  them  to  the  central  office, 
and  received  a  reply,  addressed  "  R.  F., 
Madam,"  and  calling  her  attention  to  a 
defect  in  the  proof,  but  not  admitting 
liability;  such  reply  did  not  justify  the 
court  in  submitting  the  question  of  waiver 
to  the  jury.  Freedman  v.  Fire  Aasocia^ 
tion,  168  P.  S.  249 ;  s.  c.  36  W.  N.  C.  353. 

117.  Where,  after  a  fire,  the  defendant 
denied  the  existence  of  any  contract  of 
insurance  from  the  beginning,  and  de- 
fence was  made  on  that  ground;  it  was 
held,  that  the  right  to  proofs  of  loss  was 
waived.  Consolidated  Manufacturing  Co. 
V.  West  Cheater  Fire  Ins.  Co.,  13  C.  C. 
321. 

118.  In  an  action  upon  a  fire  policy, 
the  statement  of  loss  made  out  by  the 
insured  under  oath  as  required  by  the 
policy  is  not  evidence  as  to  the  extent  or 
amount  of  the  loss.  Smith  v.  Insurance 
Co.,  2  York  43. 

(<)  UabUity  for  loss. 

119.  A  clause  exempting  the  company 
from  liability  for  loss  occasioned  by  "  ex- 
plosions of  any  kind,"  does  not  relieve 
it  from  liability  where  the  fire  resulted 
from  the  explosion  of  a  kerosene  lamp  in 
the  building.  Heffron  v.  Kittanning  In- 
surance Co.,  132  P.  S.  580 ;  a&ming  s.  o. 
1  Lack.  Jur.  236. 

120.  A  fire  }>olicy  does  not  render  the 
company  liable  for  damage  caused  by  the 
smoke  and  soot  of  a  lamp,  whose  flame 
accidentally  flared  up  above  the  lamp 
chimney  to  a  height  of  between  two  and 
three  feet,  causing  damages  to  the  stock 
of  the  insured.  Samuels  v.  Continental 
Ins.  Co.,  2  Dist.  Rep.  397. 

121.  The  refusal  of  a  fire  insurance  com- 
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pany  to  pay  the  loss  on  a  specified  ground 
estops  it  from  asserting  other  ground  re- 
lieving it  from  liability,  of  which  it  had 
full  knowledge,  where  the  insured  has 
incurred  expense,  and  brought  suit  in  the 
belief  that  the  only  objection  was  that 
stated.  McCormick  v.  BoycU  Ins.  Co.,  163 
P.  S.  184. 

122.  An  agreement  to  indemnify  a 
lessee  for  any  loss  accruing  by  reason  of 
having  to  pay  rent  for  such  times  as  the 
building  may  be  untenantable  by  reason 
of  fire,  is  discharged  by  an  agreement  of 
the  insured  to  pay  rent  after  a  re-entry  to 
rebuild.  Such  a  re-entry  suspends  the 
payment  of  the  rent  and  subsequent  pay- 
ments thereof  by  the  tenant  were  volun- 
tary. Heller  v.  Royal  Insurance  Co.,  133 
P.  S.  162;  s.  0.  26  W.  N.  C.  481.  See 
Heller  v.  Boyal  Ins.  Co.,  151  P.  S.  101. 

123.  Where  premises  are  destroyed  by 
fire,  and  the  tenant  agrees  with  his  land- 
lord that  he  may  enter  and  rebuild,  and 
that  such  rebuilding  shall  not  constitute 
an  eviction  or  rescission  of  the  lease,  such 
agreement  will  not,  in  the  absence  of  evi- 
dence of  fraud,  relieve  an  insurance  com- 
pany from  its  liability  to  indemnify  the 
tenant  for  any  loss  by  reason  of  the  pay- 
ment of  rent  while  the  premises  are  un- 
tenantable. Heller  v.  Soyai  Ins.  Co.,  161 
P.  S.  101.  See  Heller  v.  Royal  Insurance 
Co.,  4  Dist  Rep.  433. 

124.  Where  an  authorized  insurance 
agent  employs  another  as  a  sub-agent  to 
solicit  insurance,  the  acts  of  the  sub-agent 
operate  as  if  done  by  the  agent  himself. 
McOonigle  v.  Susquehanna  Mutual  Fire 
Ins.  Co.,  168  P.  S.  1. 


(k)   Payment  of  loss. 

12S.  If  real  estate  upon  which  a  deced- 
ent held  a  policy  of  fire  insurance  be 
destroyed  by  fire  after  his  death,  the  in- 
surance money  is  an  asset  of  the  estate 
with  which  the  administrator  is  charge- 
able; the  right  of  the  heirs  thereto  is 
subordinate  to  that  of  the  creditors.  Ni- 
chol's  Appeal,  128  P.  S.  428. 


126.  Where  a  policy  is  issued  to  a  Ufe 
tenant  for  the  full  value  of  the  fee,  and 
the  full  premium  is  paid  and  there  is  un- 
contradicted evidence  that  the  life  tenant 
intended  to  insure  the  property  for  het^ 
self  and  the  remaindermen,  she  may  re- 
cover the  full  amount  of  the  policy  as 
trustee  for  the  remaindermen.  Wddi\. 
London  Assurance  Corporation,  151  P.  S. 
607. 

127.  A  lessee  of  land  who  has  an  op- 
tion to  purchase  the  demised  premises 
has  an  equitable  estate  in  the  land,  and 
when  he  exercises  his  option,  he  is  to  be 
considered  as  the  owner  ab  initio;  where 
such  a  lessee  insured  the  building  for  the 
protection  of  his  landlord,  the  policy  to 
be  "  payable  to  him  as  his  interest  may 
appear,"  and  before  the  expiration  of 
the  lease  the  buildings  were  burned,  and 
after  the  fire  the  lessee  exercised  his  op- 
tion ;  it  was  held,  that  the  lessee's  title  re- 
verted back  to  the  date  of  the  lease,  and 
that  he  was  entitled  to  the  insurance 
money.  Peoples  Street  Ry.  Co.  v.  S/wn- 
cer,  166  P.  S.  85. 

128.  Where  an  agent  or  consignee  has 
his  principal's  property  in  his  possession, 
and  is  responsible  for  it  and  has  a  special 
interest  in  it  to  the  amount  of  his  com- 
mission, he  may  insure  it  in  his  own 
name,  and  in  case  of  loss  he  may  recover 
the  full  amount  of  his  policy,  holding  all 
beyond  his  own  interest  in  trust  for  his 
principal.  Roberts  v.  Firemen's  Insmr- 
ance  Co.,  166  P.  S.  65. 

129.  Where  a  fire  insurance  on  a  frame 
building  belonging  to  a  tenant  was 
effected  by  a  landlord  as  agent  for  his 
tenant ;  it  was  held,  that  the  proceeds  be- 
longed to  the  tenant.  Hatfield's  Estate, 
12  C.  C.  261. 

130.  Where  a  mortgagee  held  a  fire  pol- 
icy as  a  collateral  security,  but  the  proceeds 
of  the  sale  of  the  land  was  sufficient  to 
satisfy  the  debt ;  it  was  held,  upon  a  dis- 
tribution of  the  assigned  estate  of  the 
mortgagor,  that  a  fund  derived  from  the 
policy  in  payment  of  a  fire  loss  was  distri- 
butable as  personalty  among  all  the  cred- 
itors, and  that  subsequent  lien  creditors 
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had  no.  standing  to  demand  a  prefer- 
ence.   Hatfidd's  Estate,  12  C.  C.  251. 

131.  If  the  entire  insurance  exceeds 
the  entire  loss  all  the  policies  should  be 
treated  as  one,  and  the  loss  apportioned 
as  the  total  amount  of  the  insurance 
stands  to  the  total  loss.  SoUars  v.  Line 
Lexington  Mut.  Fire  Insurance  Co.,  4  Del. 
267. 

(I)  Actions  on  policies. 

132.  A  condition  that  smt  on  a  fire  pol- 
icy must  be  brought  within  six  months 
may  be  waived  by  the  conduct  of  the 
company  and  its  officers.  The  question 
of  waiver  was  left  as  a  question  of  fact 
to  the  jury.  Bonnert  v.  Pennsylvania  In- 
surance Co.,  129  P.  S.  568. 

133.  A  provision  that  no  action  shall 
be  brought  on  a  policy  after  the  expira- 
tion of  twelve  months  is  binding,  though 
the  delay  was  caused  by  the  reversal  of 
a  previous  suit  on  the  ground  that  it  was 
prematurely  brought.  Hocking  v.  How- 
ard Insurance  Co.,  130  P.  S.  170.  See 
B.  0. 116  P.  S.  415. 

134.  A  condition  in  a  policy  of  fire  in- 
surance limiting  action  within  twelve 
months  was  held  not  to  be  waived  by  the 
fact  that  in  a  former  suit  on  the  same 
policy,  which  was  reversed  on  the  ground 
that  the  suit  was  prematurely  brought 
within  sixty  days  after  the  submission  of 
proofs,  the  sufficiency  of  the  proofs  was 
not  established  until  the  decision  of  the 
cause,  and  the  second  action  was  brought 
within  a  year  of  the  decision.     Ibid. 

135.  A  stipulation  that  an  action  on  a 
fire  policy  shall  be  brought  within  twelve 
months  will  not  be  construed  as  requiring 
that  an  alias  summons  must  be  issued 
within  a  like  period  after  the  date  of  the 
original  summons.  Everett  v.  Niagara 
Ins.  Co.,  142  P.  S.  322. 

136.  A  stipulation  in  a  fire  policy  that 
no  action  shall  be  sustained  thereon  un- 
less commenced  within  twelve  months, 
is  valid  and  will  be  enforced.  Everett  v. 
Niagara  Ins.  Co.,  142  P.  S.  322.  To  con- 
stitute a  waiver  of  such  a  condition,  there 
must  be  some  act  of  the  company  dispens- 


ing with  it,  done  during  the  running  of 
the  limitation;  letters  written  by  the 
company  to  its  agent  but  not  made 
known  to  the  plaintiff  are  not  evidence 
of  a  waiver.  Everett  v.  London  &  Lan- 
cashire  Ins.  Co.,  142  P.  S.  332. 

137.  In  a  suit  upon  a  fire  insurance 
policy,  brought  after  the  period  limited 
in  the  policy,  waiver  will  not  be  inferred 
because  the  limitation  was  not  set  up  in 
the  affidavit  of  defence  and  the  pres- 
ident afterwards  proposed  to  settle.  Na- 
tional Insurance  Co.  v.  Brown,  128  P.  S. 
386. 

13a  Where  an  insurance  company 
denies  in  toto  its  liability  for  the  loss,  it 
is  not  entitled  to  the  benefit  of  a  pro- 
vision in  the  policy  giving  sixty  days  for 
the  adjustment  and  payment  of  the  loss, 
and  the  insured  may  recover  interest  from 
the  company  from  the  date  of  the  loss. 
Western  &  Atlantic  Pipe  Lines  v.  Home 
Ins.  Co.,  145  P.  S.  346. 

139.  Debt  lies  on  a  policy  of  fire  in- 
surance, though  it  contains  an  option  to 
rebuild  or  replace  the  building  within  a 
certain  time.  Heffron  v.  Kittanning  In- 
surance Co.,  132  P.  S.  580 ;  affirming  s.  c. 
1  Lack.  Jur.  235. 

140.  The  act  24  April  1857  (amended 
by  the  act  13  May  1889,  Brightly's  Pur- 
don  1059)  does  not  authorize  an  attach- 
ment execution  against  an  insurance  com- 
pany to  be  issued  from  a  county  other 
than  that  in  which  it  has  its  corporate 
residence  and  principal  place  of  business. 
Shipton  V.  Fees,  10  C.  C.  683. 

141.  Under  the  act  13  May  1889 
(Brightly's  Purdon  1059),  the  record  of  a 
justice,  in  an  action  against  a  fire  insur- 
ance company,  is  insufficient  where  it 
shows  that  the  writ  was  returned  as 
served  on  the  defendant  company  by 
leaving  a  copy  of  the  writ  with  its  agent, 
without  further  description  of  the  agent. 
Eberman  v.  American  Insurance  Co.,  164 
P.  S.  516. 

142.  Sufficiency  of  a  statement  in  a 
suit  upon  a  policy  of  fire  insurance.  Mil- 
ler V.  German-American  Fire  Insurance 
Co.,  26  W.  N.  C.  204 
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143.  Actions  on  policies  of  insurance 
are  within  the  affidavit  of  defence  law. 
Oauler  v.  Solidtora?  Loan  &  Trust  Co.,  9 
C.  C.  634 ;  8.  c.  28  W.  N.  C.  208. 

144.  Where  an  action  is  brought  upon 
a  fire  policy  in  the  name  of  a  mortgagee, 
who  holds  it  as  collateral,  such  action 
must  be  treated  as  though  the  issue  was 
joined  between  the  insured  and  the  in- 
surer. Haas  V.  lAne  Lexington  Mvtucd 
Fire  Ins.  Co.,  8  Montg.  180. 

145.  Where  the  agents  of  a  fire  insur- 
ance company  refused  payment,  giving  a 
specified  reason,  this  does  not  estop  the 
company  from  setting  up  other  reasons 
upon  the  trial.  Welsh  v.  London  Assur- 
ance Corporation,  151  P.  S.  607. 

146.  Where  a  fire  insurance  company 
gave  notice  of  its  election  to  rebuild,  and  the 
assured,  denying  its  right  to  do  so,  brought 
suit  to  recover  the  loss ;  it  was  held,  that 
the  company  was  not  bound,  pending  the 
suit,  to  proceed  to  rebuild,  but  might  stand 
upon  its  right  to  rebuild  as  a  matter  of 
defence.  Kelly  v.  Sun  Fire  Office,  141 
P.  S.  10. 

(m)  Subrogation. 

147.  Where  the  plaintiff  and  defendant 
agreed  that  the  former  should  grow  and 
cure  tobacco  on  defendant's  land  and 
divide  the  same,  upon  the  defendant  re- 
ceiving the  whole  of  the  fire  insurance 
money  thereon,  the  plaintiff  can  compel 
him  to  account  for  his  proportion.  Humes 
V.  Dottermus,  13  Atlan.  78 ;  s.  c.  11  Cent 
709. 

148.  Where  a  fire  insurance  company, 
under  stress  of  suit,  paid  a  fire  loss  which 
resulted  from  the  alleged  negligence  of  a 
natural  gas  company,  by  which  an  explo- 
sion occurred  and  set  on  fire  the  property 
of  the  assured,  and  the  assured,  for  a  con- 
sideration not  named,  released  the  gas 
company  from  all  claims  of  every  kind 
arising  out  of  the  explosion,  with  the  pro- 
vision that  the  release  would  not  affect 
claims  for  loss  occasioned  by  fire,  and 
which  claim  the  assured  should  be  enti- 
tled to  receive  in  addition  to  the  sum 
paid  by  the  gas  company;   it  was  held. 


that  such  release  was  no  bar  to  an  action 
by  the  insurance  company  to  recover  the 
amount  of  the  fire  damages  from  the  de- 
fendant, and  parol  evidence  was  inadmis- 
sible to  show  that  the  intention  of  the 
parties  was  to  bar  a  recovery  for  damages 
by  fire  as  well  as  by  explosion;  it  was 
further  held,  that  the  insurance  company 
could  maintain  a  suit  in  the  name  of  the 
assured  without  an  assignment  of  the 
claim  or  formal  order  of  subrogation. 
Fidelity  THOe  &  Trust  Co.  v.  People's  Nat- 
ural Oas  Co.,  160  P.  S.  8. 

149.  Under  the  subrogation  clause  in 
the  standard  policy  of  fire  insurance  pro- 
vided by  the  act  16  April  1891,  sec  2 
(Brightly's  Purdon  1047),  the  right  of  the 
insurance  company  to  subrogation  is  on 
the  footing  of  a  legal  right;  where  the 
property  destroyed  by  fire  was  insured 
under  the  standard  policy  and  the  owner 
signed  a  subrogation  receipt,  and,  join- 
ing with  the  insurance  company,  brought 
suit  against  the  person  whose  negligence 
caused  the  fire;  it  was  lield,  that  the 
amount  recovered  must  be  considered  as 
prima  facie  representing  the  whole  loss, 
and  that  the  insured  was  entitled  to  only 
the  amount  of  the  judgment  in  excess  of 
what  he  recovered  from  the  insurance 
company.  Stoughton  v.  Manufacturer^ 
Natural  Oas  Co.,  166  P.  S.  428.  See  s.  c. 
159  P.  S.  64. 

150.  If  a  vendee  of  real  estate  agrees 
to  insure  and  assign  the  policy  to  the 
vendor,  the  vendee,  upon  drawing  the 
insurance  money  before  title  passes,  will 
be  restrained  from  using  or  applying  it 
to  any  other  purpose  than  the  payment 
or  security  of  the  money  to  the  vendor. 
Norristoum  Land  &  Improvement  Co.  v. 
Thomas,  5  Montg.  123. 

151.  Where  the  defendant's  property 
was  destroyed  by  fire  by  the  sparks  of 
a  locomotive,  and  he  collected  from  the 
plaintiff  a  portion  of  a  fire  policy  on  the 
property,  and  after  the  money  was  paid 
to  him  the  defendant  collected  a  large 
amount  from  the  railroad  company,  for 
the  damage  caused  by  the  fiire,  and  it 
appeared    that    the  defendant   had  re- 
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quested  the  plaintiff  to  join  in  the  litiga- 
tion against  the  railroad  company,  but 
plaintiff  had  refused  to  do  so  and  assured 
the  defendant  that  he  was  welcome  to  all 
he  could  collect;  it  was  Jield,  that  the 
plaintiff  could  not  recover  back  the  money 
paid  on  the  policy,  j^tna  Ins,  Co,  v.  Con- 
fer, 168  P.  S.  698. 

(n)  Liability  of  insurance  agents. 

152.  An  insurance  agent,  who  fails  to 
obey  instructions  of  his  principal  to  can- 
cel a  policy  of  fire  insurance,  is  liable  to 
his  principal  in  damages  for  loss  occa- 
sioned by  a  subsequent  fire.  Kraber  t. 
Union  Inaurance  Co.,  129  P.  S.  8. 

153.  An  agent  of  a  fire  insurance  com- 
pany who  violates  his  instructions  not  to 
insure  a  certain  class  of  risks,  is  liable  to 
the  company  for  any  loss  occasioned  by 
his  violation ;  so,  where  he  receives  or- 
ders to  cancel  a  policy  and  he  delays  doing 
so  until  the  property  is  destroyed  by  fire, 
he  is  liable  to  the  company.  Sun  Fire 
Office  V.  Ermentrmtt,  11  C  C  21. 

See  AoENCY. 

m.  Life  insurance. 

(o)   Insurable  interest. 

(1)  What  is  an  InBuaUe  intentt. 

154.  Where  the  insurance  upon  the 
life  of  an  old  woman  was  taken  by  the 
father  of  her  son-in-law,  his  only  interest 
being  that  he  had  kept  her  for  a  certain 
length  of  time  and  expected  to  keep  her 
as  long  as  she  lived,  the  court  refused  to 
charge  as  a  matter  of  law  that  the  insur- 
ance was  speculative.  Batdorfy.  FeMer, 
9  Atlan.  468. 

155.  Where  a  young  girl  was  befriended 
by  an  elderly  man  who  sent  her  to  school 
and  paid  her  expenses,  and  then  sent  her 
to  a  commercial  college  where  she  re- 
mained until  after  his  death ;  it  was  Md, 
that  she  had  an  insurable  interest  in 
the  life  of  her  benefactor.  Carpenter  v. 
UnUed  States  Life  Ins.  Co.,  161  P.  S.  9. 

156.  The  burden  of  proving  an  insur- 
able interest  is  on  the  plaintiff ;  a  cousin 
has  not  an  insurable  interest ;  the  want  of 


an  insurable  interest  may  be  set  up, 
though  the  policy  by  its  terms  be  incon- 
testable after  three  years.  Brady  v. 
Prudential  Life  Insurance  Co.,  6  Kulp  606. 

157.  If  one  have  an  insurable  interest, 
the  amount  or  extent  of  such  interest 
cannot  be  first  raised  in  the  supreme 
court.    McArthur  v.  Chase,  8  Atlan.  204. 

158.  On  the  subject  of  insurable  inter- 
est, see  note  to  Ruth  v.  Katterman,  3 
Atlan.  836. 

(2)  WasAilaK  pdldes. 

159.  Where  a  person  insures  his  own 
life  and  pays  the  premium  himself  for 
the  benefit  of  another  who  has  no  insur- 
able interest,  such  a  transaction  is  not 
a  wagering  policy.  HUl  v.  United  Life 
Ins.  Ass'n,  164  P.  S.  29. 

160.  A  life  policy  whereby  a  person 
insures  his  life  for  the  benefit  of  his 
heirs  is  not  a  wagering  contract.  North- 
western Masonic  Aid  Ass'n  v.  Jones,  164 
P.  S.  99. 

161.  A  man  may  insure  his  life  and 
pay  the  premiums  himself  for  the  bene- 
fit of  another  who  has  no  insurable  in- 
terest; it  was  not  decided  whether  a 
woman  who  marries  a  man  in  ignorance 
of  the  fact  that  he  had  a  legal  wife 
living  has  an  insurable  interest  in  his 
life.     Overbedk  v.  Overheck,  166  P.  S.  6. 

162.  The  absolute  assignment  of  a  pol- 
icy of  life  insurance  to  one  having  no 
interest  in  the  life  of  the  insured  renders 
it  a  wagering  contract  as  to  the  assignee, 
who  cannot  recover  thereon.  Carpenter 
V.  UnUed  States  Life  Ins.  Co.,  161  P.  S.  9. 

163.  A  wagering  policy  of  life  insur- 
ance cannot  be  enforced  in  this  state, 
although  valid  in  the  state  where  it  was 
signed  and  is  to  be  paid.  McDermott  v. 
Prudential  Ins.  Co.,  7  Kulp  246. 

164.  Where  a  woman  took  out  a  pol- 
icy of  life  insurance  payable  to  her  ex- 
ecutors or  administrators,  and  gave  the 
policy  to  her  daughter-in-law  with  in- 
structions to  pay  the  premiums  on  the 
policy,  to  pay  the  insured's  funeral  ex- 
penses, and  if  anything  was  left  to  give 
it  to  the  granddaughter  of  the  insured; 
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it  was  held,  that  the  policy  was  not  a 
wagering  policy.  Burke  v.  Pmdential 
Ins.  Co.,  166  P.  S.  296. 

165.  Where  the  money  with  which  the 
assured  paid  the  premiums  was  furnished 
by  the  beneficiary,  who  had  no  insurable 
interest  in  the  life  of  the  insured,  but  the 
evidence  was  conflicting  as  to  whether 
the  money  was  furnished  for  that  ex- 
press purpose ;  it  was  Iield,  in  an  action 
to  determine  the  ownership  of  the  pro- 
ceeds, between  the  executor  and  the  ben- 
eficiary, that  the  case  was  for  the  jury. 
Chideater  v.  Yard,  156  P.  S.  483. 

166.  Where  a  nephew  by  marriage  is 
named  as  a  beneficiary  in  a  policy  of  life 
insurance  upon  the  life  of  his  aunt,  and 
he  pays  all  the  premiums  and  assess- 
ments due  under  the  policy,  he  is  only 
entitled  to  retain  out  of  the  money  paid 
to  him  by  the  insurance  company,  the 
premiums  and  assessments  which  he  has 
paid.     Biner  v.  Riner,  166  P.  S.  617. 

167.  Where  a  creditor  took  out  two 
policies  of  two  thousand  dollars  each 
upon  the  life  of  his  debtor ;  it  was  held, 
that  both  policies  should  have  been  con- 
sidered together,  the  true  question  being 
whether  an  insurance  of  four  thousand 
dollars  was  disproportioned  to  the  whole 
indebtedness  existing  when  the  second 
policy  was  issued;  if  the  creditor  paid 
the  funeral  expenses  of  the  deceased, 
they  should  be  included  in  the  indebted- 
ness.   Shaffer  v.  Spangler,  144  P.  S.  223. 

168.  In  an  action  on  a  life  policy 
payable  to  the  administrator,  suit  being 
brought  by  the  administrator;  it  was 
held,  that  an  affidavit  of  defence  was 
sufficient  which  set  up  that  the  policy 
was  issued  and  delivered  to  a  third 
party,  who  took  it  and  paid  all  the 
premiums  on  it  as  beneficiary,  and  that 
such  third  party  had  no  insurable  in- 
terest in  the  life  of  the  insured.  Bren- 
nan  v.  Prudential  Ins.  Co.,  148  P.  S.  199. 

169.  In  ejectment  by  a  vendor  against 
a  vendee  after  the  execution  and  de- 
livery of  the  deed,  parol  evidence  that 
the  original  contract  which  led  to  the 
deed  was  a  gaming  contract  of  insurance 


is  inadmissible.    Smith  v.  Stefy,  6  Lane. 
169. 

(3)  KoMy  paid  to  bratfldadM  wttheot  inximbU 
inteiMt. 

170.  In  a  suit  by  the  administrator  of 
the  insured  against  the  assignee  of  the 
life  policy,  who  had  received  payment 
after  the  death,  the  burden  is  on  the 
plaintiff  to  prove  not  only  that  the  as- 
signee was  not  a  relative,  but  also  that 
he  was  not  his  creditor.  Lertig  v.  Eiten- 
hart,  127  P.  S.  59. 

171.  Where  the  beneficiary  of  a  life 
policy  brought  suit  against  an  assignee 
having  no  insurable  interest  to  recover 
the  proceeds  of  the  policy,  which  had 
been  paid  in  full  to  the  defendant,  and 
the  latter  set  up  an  outstanding  title  to 
one-third  of  the  fund  in  a  third  person, 
as  an  assignee  having  an  insurable 
interest,  and  the  latter  testified  to  a 
surrender  to  the  plaintiff  prior  to  the 
assignment  to  the  defendant;  it  was 
Jield,  that  the  defendant  was  not  entitled 
to  set  up  such  a  defence.  Nor  was  he 
entitled  to  set  up  title  to  another  in- 
terest in  a  fourth  person  without  an 
insurable  interest,  to  whom  he  had  paid 
one-third  of  the  amount  received  by  him 
before  suit  brought  Brennan  v.  ifVoncy, 
142  P.  S.  301. 

172.  In  an  action  by  the  beneficiary  in 
a  life  certificate  to  recover  from  an  as- 
signee without  an  insurable  interest,  the 
amount  received  on  the  policy  by  the 
latter,  the  burden  is  on  the  plaintiff  to 
show  the  want  of  insurable  interest;  a 
prima  fade  case  is  made  out,  however,  by 
proof  that  the  assignment  was  executed 
in  blank  and  afterwards  filled  in  with 
the  assignee's  name,  who  did  not  at  the 
time  claim  to  be  a  relative  or  a  creditor, 
and  that  the  beneficiary  never  knew  the 
assignee.  Vanormer  v.  Homberger,  142 
P.  S.  676. 

173.  Upon  an  assignment  of  an  insur- 
ance for  $1000  for  a  debt  of  JlOO,  the 
disproportion  as  a  matter  of  law  con- 
stituted the  transaction  a  wager,  and  the 
administrator  of  the  insured  could  recover 
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from  the  assignees  all  sums  collected  over 
the  debt,  premiiuns  paid,  and  interest 
Cooper  V.  Shaeffer,  20  W.  N.  C.  123;  s.  c. 
11  Atlan.  780. 

174.  Where  a  life  policy  for  three 
thousand  dollars  was  taken  out  to  cover 
a  debt  of  one  hundred  dollars;  it  was 
held,  in  an  action  by  the  executor  for 
the  money  collected  on  the  policy,  that 
the  defendant  might  show,  that  if  the 
insured  had  lived  out  his  expectancy,  the 
assessments  and  interest  thereon  would 
have  exceeded  the  amount  of  the  policy, 
and  upon  the  production  of  such  evidence, 
the  case  was  properly  submitted  to  the 
jury.  Ulrich  v.  Eeinoehl,  143  P.  S.  238. 
See  Shaffer  v.  Spangler,  144  P.  S.  223. 

175.  In  an  action  by  an  administrator 
to  recover  insurance  moneys  collected  by 
defendant  on  alleged  wager  policies;  it 
was  held,  that  the  defendant  was  en- 
titled to  set  off  counsel  fees  paid  by 
him  in  the  suits  against  the  insurance 
company.  Shaffer  v.  Spangler,  144  P.  S. 
223. 

176.  After  an  executor  or  administrator 
of  a  speculative  assignee  of  a  life  policy 
has  received  the  money  and  distributed  it 
in  good  faith  there  can  be  no  recovery 
against  the  distributees.  Blake  v.  Met»- 
gar,  150  P.  S.  291. 

(b)   Of  the  application. 

177.  A  life  insurance  company  which 
for  years  receives  from  the  beneficiary 
the  premiums  and  retains  them,  cannot 
defend  on  the  ground  that  the  mark  of 
the  beneficiary  to  the  application  was  not 
genuine.  Home  Mutual  Life  Association 
V.  Biel,  1  Mona.  616 ;  s.  c.  17  Atlan.  36. 

17a  Statements  made  by  an  applicant 
for  life  insurance,  which,  though  untrue, 
are  made  in  good  faith,  will  not  avoid 
the  policy  if,  they  are  immaterial  to  the 
risk.  The  act  23  June  1886  (Brightly's 
Purdon  1046),  to  that  effect,  cannot  be 
waived  by  the  assured.  Hermany  v. 
Fidelity  Mut.  Life  Asifn.,  161  P.  S.  17. 

179.  Where  an  applicant  for  a  life 
policy  stated  that  she  had  never  been 


treated  for  heart  disease,  and  subsequently 
wrote  a  letter  stating  that  she  had  been 
treated  for  heart  trouble,  and  the  com- 
pany, three  weeks  after  the  receipt  of  the 
letter,  accepted  an  assessment ;  it  was  hdd, 
that  the  evidence  was  sufficient  for  the 
jury  to  find  that  the  company  had  waived 
the  irregularity  in  the  application.  Silk 
V.  Mutual  Reserve  Fund  Life  As^n,  169 
P.  S.  626. 

180.  In  an  action  upon  a  life  policy,  it 
is  competent  to  show  that  a  truthful 
answer  to  the  interrogatories  in  the  appli- 
cation was  in  fact  given,  but  that  the 
agent  either  intentionally  or  negligently 
wrote  the  answer  down  erroneously,  and 
that  the  insured,  resting  on  the  belief  that 
his  answer  waB  correctly  written,  signed 
the  application  in  good  faith ;  but  where 
the  application  waa  signed  by  the  bene- 
ficiary, and  he  is  alive  and  testifies,  he 
must  show  affirmatively  that  he  signed 
in  ignorance  of  the  fact  that  the  answer 
was  incorrectly  written.  Mullen  v.  Union 
Central  Life  Ins.  Co.,  7  Kulp  422. 

181.  In  an  action  upon  a  life  policy, 
where  the  defence  was  that  the  plaintiff 
and  her  husband,  the  insured,  and  their 
son  had  entered  into  a  conspiracy  to  cheat 
and  defraud  the  company  by  means  of 
false  answers ;  it  was  held,  that  to  find 
the  plaintiff  to  be  a  conspirator,  it  was 
necessary  to  find  that  she  had  agreed  in 
some  way  with  the  others  to  defraud  the 
company  and  to  obtain  the  insurance 
fraudulently.  Leidig  v.  2few  Era  Life 
As^n,  4  York  136. 

182.  In  an  action  on  a  life  policy,  an 
affidavit  of  defence  resting  upon  the  ap- 
plication is  insufficient  if  it  does  not  set 
up  that  the  application  was  attached  to 
the  policy.  Metropolitan  Life  Insurance 
Co.  V.  Jenkins,  6  Cent  876. 

183.  Where  the  application  is  referred 
to  by  the  policy,  but  it  is  not  attached  to 
the  policy  when  offered  in  evidence,  as 
required  by  the  act  11  May  1881  (Bright- 
ly's Purdon  1046),  there  is  no  presump- 
tion that  it  ever  was  attached ;  the  appli- 
cation forms  no  part  of  the  contract  and 
the  policy  is  admissible  without  it     Ma- 
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hon  V.  Pacific  Mutual  Idfe  Ins.  Co.,  144 
P.  S.  409. 

IM.  The  act  11  May  1881  (Brightly's 
Purdon  1046),  directing  that  all  life  in- 
surance policies  shall  contain  or  have 
attached  to  them  copies  of  the  application, 
and  otherwise  that  the  application  shall 
not  be  considered  as  part  of  the  contract, 
applies  to  an  endowment  policy  payable 
at  the  end  of  a  term  of  years  or  within 
sixty  days  after  a  death  occurring  before 
the  expiration  of  that  period.  Hendel  v. 
Beverting  Fund  Assurance  As^n,  2  Dist. 
Eep.  116. 

185.  Where  the  plaintiff  proved  notice 
to  the  defendant  company  to  produce  the 
application  on  which  the  policy  was  issued 
and  the  defendant  failed  to  do  so,  alleging 
that  the  application  was  part  of  the  record 
of  another  case;  it  was  held,  that  the 
policy  was  properly  admitted  in  evidence. 
Fidelity  Mutual  Aid  Ast?n  v.  Leidig,  4 
York  37.  See  Leidig  v.  New  Era  Life 
As^n,  4  York  136. 

186.  Where  an  insurance  company,  in 
disregard  of  the  act  11  May  1881  (Bright- 
ly's Purdon  1046),  fails  to  attach  to  the 
policy  copies  of  the  by-laws  or  application, 
it  is  error  to  permit  them  to  be  put  in 
evidence  against  the  plaintiff's  objection. 
Pickett  V.  Pacific  Mutual  Life  Ins.  Co.,  144 
P.  S.  79. 

187.  The  act  11  May  1881  (Brightly's 
Purdon  1046),  excluding  the  constitution 
and  by-laws  of  life  and  fire  insurance 
companies  as  evidence  unless  attached  to 
the  policy,  does  not  apply  to  an  action 
upon  a  benefit  certificate  in  a  beneficial 
society.  Beatty  v.  Supreme  Commandry 
of  United  Order  of  Chlden  Cross,  164  P. 
S.  484. 

isa  A  beneficial  association  is  not  an 
insurance  company  within  the  act  11  May 
1881  (Brightly's  Purdon  1046),  and  in  an 
action  for  a  death  benefit  the  defendant 
may  give  in  evidence  the  by-laws  though 
they  were  not  attached  to  the  certificate. 
Donlevy  v.  Shield  of  Honor,  11  C.  C.  477; 
Espy  v.  American  Legion  of  Honor,  7 
Kulp  134. 


(e)  CotMtniction  of  policy. 

189.  It  is  presumed  that  a  policy  of 
life  insurance  taken  out  by  a  husband  in 
favor  of  his  wife  is  intended  as  a  pro- 
vision for  her  after  his  death  and  not  as 
a  security  for  his  debt  to  her.  KarcKt 
Estate,  133  P.  S.  84. 

190.  In  construing  contracts  of  insur- 
ance, that  interpretation  will  be  adopted 
which  is  most  favorable  to  the  insured. 
Hendel  v.  Reverting  Fund  Assurance  As^n, 
2  Dist  Rep.  116. 

(<()  Age  of  the  inanred. 

191.  A  false  and  fraudulent  represen- 
tation as  to  age,  verbal  and  not  included 
in  any  written  or  signed  application,  is  a 
good  defence  to  an  action  on  the  policy. 
The  act  of  11  May  1881  (Brightly's  Pur- 
don 1046)  refers  only  to  copies  of  writ- 
ten applications  signed  by  the  applicant 
Norristoum  IHUe  Co.  v.  Hancock  Insurance 
Co.,  132  P.  S.  386;  25  W.  N.  C.  397; 
affirming  s.  c.  6  Montg.  83. 

(«)  Use  of  intoxicating  liquors. 

192.  Where  the  insured,  in  answer  to 
a  question,  stated  that  he  had  never  been 
addicted  to  the  use  of  opium,  alcoholic, 
or  other  stimulants;  it  was  held,  that 
addicted  to  the  use  of  alcoholic  drinks 
meant  "devoted  to  drink  by  customary 
practice,  habitually  practising  drinking, 
giving  up  to  intemperance."  Leidig  v. 
Neui  Era  Life  Ass'n,  4  York  136. 

(9)   Suicide. 

193w  One  clause  of  a  policy  avoided  it  in 
case  of  suicide,  another  provided  that 
after  three  annual  payments  no  defence 
should  be  available  other  than  fraud; 
held,  that  the  latter  clause  had  no  effect 
on  the  condition  against  suicide.  Startk 
V.  Union  Central  Life  Insurance  Co.,  134 
P.  S.  46;  s.  c.  26  W.  N.  C.  12;  reversing 
8.  c.  7  C.  C.  611. 

(fi)   Covenant  against  nnlmrful  acts. 

194.  A  condition  in  a  life  policy,  pro- 
viding for  a  forfeiture  in  case  the  insured* 
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by  any  unlawful  act,  shall  take  his  own 
life  or  impair  his  health,  was  hdd  not  to 
be  violated,  where  the  insured,  while  tres- 
passing on  a  train  of  cars,  was  thrown 
under  the  wheels  and  killed.  Evans  v. 
Fluenix  Mut.  Belief  Att^n,  9  Lane.  69. 

(<)  Previons  rejection. 

195.  Where  the  insured,  in  answer  to 
a  question,  stated  that  he  had  never  been 
rejected  in  an  application  for  life  insur- 
ance; it  was  held,  that  whether,  under 
the  circumstances  of  this  case,  there  had 
been  a  refusal  of  an  application  was  for 
the  jury  to  determine.  Leidig  v.  New 
Era  Life  As^n,  4  York  136. 

(k)  Premiums. 

196.  The  acceptance  of  premiums  on 
three  former  occasions  after  maturity 
does  not  cbntinue  the  policy  after  a  sub- 
sequent def atdt.  Lantz  v.  VetTnont  Life 
Insurance  Co.,  139  P.  S.  646;  s.  c.  27 
W.  N.  C.  276;  reversing  s.  c.  25  Ibid. 
366. 

197.  A  covenant  that  an  omission  to 
pay  assessments  shall  render  the  policy 
void  does  not  amount  to  an  agreement  to 
pay  the  assessments.  New  Era  Life  As- 
sociation V.  Dare,  6  C.  C.  627. 

19a  Where  the  premiums  upon  a  life 
policy  were  pwd  by  a  third  person  with 
the  knowledge  of  the  insured,  and  under 
an  agreement  with  the  agent  that  the 
person  paying  the  premiums  woidd  get 
the  face  of  the  policy,  or  if  not,  then  the 
money  would  be  repaid ;  it  was  held,  that 
such  premiums  could  not  be  recovered  by 
the  administrator  of  the  person  injured, 
where  the  policy  had  been  cancelled  in 
her  lifetime.  McDermott  v.  Prudential 
Ins.  Co.,  7  Kulp  246. 

199.  Where  the  agent  of  a  life  insur- 
ance company  was  indicted  for  offering  a 
rebate  of  insurance  in  violation  of  the 
act  7  May  1889  (Brightly's  Purdon  614), 
the  indictment  should  not  be  quashed 
for  defects  in  matter  of  form  which  are 
amenable,  nor  on  the  ground  that  the 
act    is    unconstitutional.       Comm'th   v. 


Momingstar,  144  P.  S.  103.    See  s.  c.  12 
C.  C.  34. 

200.  Where  an  information  charged 
the  defendant  with  having  offered  a  re- 
bate of  premium  on  a  life  policy  to  Jane 
Orr,  and  the  indictment  charged  him  with 
having  offered  such  rebate  on  a  policy 
to  be  issued  to  Richard  Orr ;  it  was  hdd, 
that  the  variance  was  fatal  and  the  in- 
dictment would  be  quashed.  Comm'th  v. 
Momingstar,  12  C.  C.  34.  See  s.  c.  144 
P.  S.  103. 

(I)  Assignment  of  policy. 

201.  A  life  insurance  company  is  not 
bound  to  delay  payment  for  the  full 
ninety  days  to  give  possible  adverse 
claimants  an  opportunity  to  make  known 
their  claims.  Payment  to  an  assignee 
having  a  prima  facie  regular  title  and 
without  notice  is  good  as  against  the  ex- 
ecutrix. A  letter  from  the  holder,  urging 
prompt  payment  and  offering  indemnity, 
has  in  it  no  element  of  notice  of  an  ad- 
verse claim.  Home  Mvt.  Life  Association 
V.  Seager,  128  P.  S.  533. 

203.  Where  ten  persons  held  policies 
on  their  individual  lives  for  like  amounts, 
and  assigned  the  same  to  an  agency  to 
collect  and  distribute  the  proceeds  in  case 
of  death  to  the  survivors;  it  was  held, 
that  the  assignment  was  good  and  a  pay- 
ment to  the  agency  discharged  the  insur- 
ance company;  but  the  question  of  the 
right  of  the  legal  representatives  of  the 
insured  to  recover  against  the  agency 
was  not  decided.  HiU  v.  United  Life  Ins. 
As^n,  164  P.  S.  29. 

203.  Where  an  assignee  of  a  life  pol- 
icy, who  is  also  a  creditor,  takes  out  letters 
of  administration  on  the  debtor's  estate 
and  recovers  on  the  policy  in  a  suit 
brought  as  administrator,  the  supreme 
court  upon  appeal  will  permit  the  record 
to  be  amended  so  that  the  plaintiff  may 
also  appear  as  assignee.  Clifford  v.  Pru- 
dential Ins.  Co.,  161  P.  S.  257. 

(m)  Notice  and  proof  of  loss. 

204.  Where  the  president  of  the  de- 
fendant company,  in  a  letter  written  to 


3827 


Digitized  by 


Google 


7665 


INSUBANCE,  III. 


7666 


the  plaintiff's  attorney,  stated  that  the 
company  did  not  contest  the  claim  nor 
refuse  to  pay  it,  but  preferred  to  await 
developments  in  another  suit;  it  was 
held,  that  this  was  a  distinct  admission 
of  the  notice  of  the  loss  and  a  waiver 
of  proof  of  loss.  Fiddtty  Mvtual  Aid 
Aaa'n  v.  Leidig,  4  York  37.  See  Leidig 
V.  New  Era  Life  Ass'n,  4  York  135. 

(n)   Liability  lor  lots. 

205.  Where  a  creditor  held  a  life  policy 
for  six  thousand  dollars  on  the  life  of  her 
debtor,  and  agreed  to  take  therefor  a  paid- 
up  policy  for  twenty-five  hundred  dollars, 
and  at  the  time  of  the  transaction  the 
debtor  had  been  dead  for  ten  days,  the 
supreme  court,  in  reversing  a  decree  sus- 
taining a  demurrer  to  a  bill  to  set  aside 
the  transaction,  held,  that  the  transaction 
was  a  bargain  made  under  the  influence 
of  a  mutual  mistake  of  facts,  and  that  it 
would  be  grossly  inequitable  to  hold  the 
plaintiff  to  it.  Reigel  V.American  Life 
Ina.  Co.,  140  P.  S.  193 ;  reversing  s.  c.  7 
C.  C.  445.    See  s.  c.  163  P.  S.  134. 

206.  Where  a  creditor  held  a  life  pol- 
icy on  the  life  of  her  debtor,  whose  where- 
abouts was  unknown,  and  she  made  an 
arrangement  with  the  company,  under 
which  she  surrendered  the  policy  and  took 
a  paid-up  policy  for  twenty-five  hundred 
dollars  in  lieu  thereof,  both  parties  act- 
ing on  the  supposition  that  the  assured 
was  alive  when  in  point  of  fact  he  had 
been  dead  for  ten  days ;  it  was  held,  that 
such  an  agreement  having  been  made 
under  the  influence  of  a  mutual  mistake 
of  fact,  the  plaintiff  was  entitled  to  have 
the  original  policy  reinstated  as  of  the 
date  of  its  surrender.  Seigel  v.  Ameri- 
can Life  Ins.  Co.,  163  P.  8. 134 ;  reversing 
8.  0.  12  C.  C.  177. 

207.  Where  temporary  insurance  was 
effected  from  October  29tii,  1884,  to  Janu- 
ary 24th,  1895;  it  was  held  to  include 
January  24th,  and  to  cover  the  life  of  the 
insured,  who  died  at  8  p.m.  on  that  day ; 
as  there  are  no  fractions  of  a  day  unless 
the  parties  make  them  by  fixing  an  hour 
when  the  insurance  ceases,  it  continues 


in  force  during  the  whole  of  the  day  on 
which  the  renewal  premiiun  is  to  be  paid ; 
although  the  words  "  until,"  "  between," 
"from"  and  "to"  generally  exclude 
the  days  to  which  they  relate,  such  con- 
struction will  yield  to  the  manifest  con- 
trary intention  of  the  parties.  Thomaon^ 
V.  Connecticut  Mutual  Life  Ina.  Co.,  4  Dist 
Rep.  382. 

(o)  Payment  of  loss. 

20&  Where  the  policy  provided  that 
payment  of  loss  should  be  made  to  the  ben- 
eficiary named  in  the  application,  but  the 
beneficiary  was  not  otherwise  designated 
in  the  policy,  and  the  application  was  in 
writing  but  was  not  attached  to  the 
policy;  held,  that  the  witness  who  took 
the  insurance  might  testify  as  to  the 
beneficiary,  if  he  could  do  so  without 
reference  to  or  aid  from  the  application. 
Norriatown  TWe  Co.  v.  HanoocJc  Insurance 
Co.,  132  P.  S.  386;  26  W.  N.  C.  397; 
affirming  s.  c.  6  Montg.  17. 

209.  Where  a  life  policy  authorized 
payment  either  to  an  executor  or  adminis- 
trator, a  husband  or  wife,  or  a  relative  by 
blood  or  connection  by  marriage ;  it  was 
held,  that  an  affidavit  of  defence,  averring 
payment  to  the  mother,  was  suflScient  to 
prevent  a  summary  judgment.  Pfaff'  v. 
PrudenUal  Int.  Co.,  141  P.  S.  662. 

210.  A  condition  in  a  policy  of  life 
insurance  as  to  the  designation  of  the 
beneficiary,  was  lield  to  make  the  com- 
pany the  judge  as  to  who  was  the  per- 
son equitably  entitled  to  the  money; 
it  was  further  held,  that  such  a  con- 
tract was  not  contrary  to  public  policy. 
Thomas  v.  Prudential  Ina.  Co.,  148  P.  S. 
694. 

(P)   Actions  on  policies. 

211.  A  condition  in  a  life  insurance 
policy  that  suit  must  be  brought  within 
six  months  of  the  death  is  binding,  but 
the  same  may  be  waived  by  the  actions 
of  the  officers,  which  were  calculated  to 
and  did  induce  a  postponement  of  die 
suit  Edwards  v.  Metropolitan  Life  In- 
.furance  Co.,  6  Kulp  269. 
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212. .  A  clause  stipulating  that  action 
must  be  commenced  within  six  months 
after  the  decease  is  not  invalidated  by  a 
subsequent  clause  that,  if  the  insured 
shall  die  three  or  more  years  after  the 
date  of  the  policy,  it  shall  be  incontest- 
able. Brady  y.  Prudential  Ins.  Co.,  168 
P.  S.  645;  8.  c.  36  W.  N.  C.  401. 

213.  In  an  action  upon  a  policy  of  life 
insurance,  where  the  statement  and  the 
copy  filed  show  upon  their  face  that 
they  are  not  a  complete  copy  or  a  full 
statement  of  the  contracts,  a  demurrer 
will  be  sustained.  FeM  y.  Phoenix  Mut- 
ual lAfe  Ins.  Co.,  14  C.  C.  183. 

214.  In  an  action  on  an  endowment 
policy,  an  affidavit  of  defence  was  held 
to  be  too  general  and  inferential,  which 
charged  it  to  be  untrue  that  plaintiff 
had  duly  paid  all  premiums  and  com- 
plied in  all  respects  with  the  conditions 
of  the  policy.  Hendd  v.  Reverting  Fund 
Aaamrance  Ast^n,  2  Dist.  Eep.  116. 

215.  In  an  action  upon  a  lif^  policy, 
an  affidavit  of  defence  is  sufficient  which 
avers  that  the  insured  did  not  sign  the 
beneficiary  form,  a  copy  of  which  is  at- 
tached to  the  plaintiff's  statement,  in 
which  the  present  plaintiff  is  named  as 
beneficiary,  or  authorize  any  one  to  sign 
for  her  or  ratify  such  signature  after 
the  making  thereof  by  any  other  per- 
son. Lavetle  v.  Prudential  Ins.  Co.,  2 
Lack.  Jut.  306. 

216.  In  an  action  on  a  life  policy, 
where  the  beneficiaries  are  the  widow 
and  children,  evidence  that  the  assured, 
after  the  date  of  the  policy,  filed  an 
application  for  a  -pension,  in  which  he 
made  statements  inconsistent  with  the 
statements  to  the  company,  is  inadmis- 
sible. Hermany  v.  Fidelity  Mutual  Life 
Aas'n,  151  P.  S.  17. 

217.  Where  a  certificate  of  life  insur- 
ance provided  that  the  company  at  the 
expiration  of  sixty  days  after  proof  of 
death  would  pay  to  the  widow  of  the  in- 
sured three  dollars  for  every  one  thou- 
sand dollars  maximum  sum  of  benefit 
actually  in  force  upon  such  decease  and 
upon  which  the  assessments  were  paid. 


provided  that  the  amount  should  not  ex- 
ceed the  maximum  sum  of  three  thousand 
dollars;  it  was  held,  that  the  burden  of 
proof  was  upon  the  company  to  show  that 
there  were  not  one  thousand  dollars  max- 
imum sums  of  benefits  actually  in  force 
in  the  company  upon  the  decease  of  the 
insured  and  upon  which  mortuary  assess- 
ments had  been  paid.  Leidig  v.  New  Era 
Life  Asifn,  4  York  135. 

218.  In  an  action  on  a  life  policy  where 
the  defendants  set  up  a  release,  but  the 
plaintiff's  testimony  tended  to  show  that 
when  she  applied  for  payment  the  agent 
of  the  company  refused  to  pay  because  the 
assured  had  declared  that  she  had  never 
been  treated  for  heart  disease,  and  he  read 
a  letter  to  the  beneficiary  from  a  doctor 
that  she  had  been  so  treated,  and  it  fur- 
ther appeared  that  this  letter  was  false 
and  the  beneficiary  had  signed  the  release 
in  reliance  upon  the  letter ;  it  was  held, 
that  the  case  was  properly  submitted  to 
the  jury.  SUk  v.  Mutual  Reserve  Fund 
Life  Association,  169  P.  S.  626. 

219.  In  an  action  upon  a  life  policy  it 
was  hdd,  that  the  condition  of  the  health 
of  the  insured  when  the  policy  was  issued 
was  a  question  of  fact,  and  it  would  have 
been  error  to  refuse  to  submit  that  ques- 
tion to  the  jury.  Dietz  v.  Metropolitan 
Life  Ins.  Co.,  168  P.  S.  604;  s.  c.  36  W. 
N.  C.  403. 

IV.  Insurance  against  accident. 

220.  A  corporation  chartered  for  the 
purpose  of  publishing  a  newspaper  has 
no  franchise  to  insure  against  accident, 
and  will  be  ousted  upon  quo  warranto 
from  such  a  pretended  franchise.  Comm'th 
y.  Philadelphia  Inquirer,  15  C.  C.  463. 

221.  Where  a  policy  of  accident  insur- 
ance provided  that  suit  must  be  brought 
within  a  year,  and  the  company,  by  its 
conduct  and  promises  to  pay,  misleads 
the  plaintiff  and  causes  him  to  expend 
time,  labor  and  money  in  following  up 
his  claim,  the  company  will  be  held  to  be 
estopped  from  setting  up  a  defence  of 
failure   to  bring  suit  within    the  year. 
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Harold  v.  People's  Mutuai  Accident  As^n, 
12  C.  C.  464. 

222.  A  limitation  condition  in  a  policy 
of  insurance  must  be  specially  pleaded ; 
it  cannot  be  set  up  imder  the  plea  of  non- 
assumpsit.  Harold  v.  People's  Mutual 
Accident  Insurance  As^n,  12  C.  C.  464. 

223.  The  act  24  April  1857  (amended 
by  the  act  13  May  1889,  Brightly's  Pur- 
don  1069)  and  the  act  8  April  1868  (P.  L. 
70),  authorizing  suits  to  be  brought  against 
insurance  companies  in  any  county  of  the 
commonwealth,  apply  only  to  contracts  of 
insurance;  they  do  not  apply  to  a  con- 
tract for  professional  services.  Gfreeoy 
T.  People's  Mutual  Accident  Association, 
12  C.  C.  286. 

224.  Where  an  accident  policy  consti- 
tutes a  continual  obligation  upon  both 
parties  until  one  or  the  other  choose  to 
put  an  end  to  it,  each  new  injury  requires 
a  new  notice  and  a  new  proof,  without 
which  there  can  be  no  recovery.  Spicer 
V.  Commercial  Mutual  Accident  Co.,  4  Dist 
Rep.  271. 

225.  Where  an  accident  policy  insured 
against  death,  from  violent  and  accidental 
injuries  as  shall  externally  be  visible  upon 
the  person,  the  policy  not  to  cover  inter 
alia  "  inhalation  of  gas  ";  and  the  insured 
went  down  into  a  well  to  make  repairs 
to  a  pump  and  was  found  dead  from 
asphyxia,  resulting  from  the  inhalation 
of  poisonous  gas  at  the  bottom  of  the 
well ;  it  was  Add,  that  the  death  was  by 
external,  violent  and  accidental  means, 
and  that  the  condition  against  inhalation 
of  gas  contemplated  a  volimtary  and  in- 
telligent act  by  the  insured  and  not  an 
involuntary  and  unconscious  act.  Pickett 
V.  Pacific  Mutual  Life  Ins.  Co.,  144  P.  S. 
79. 

226.  Where  an  accident  policy  pro- 
vided that  the  company  should  not  be 
liable  if  the  assured  was  injured  or 
killed  while  upon  a  railroad  bridge, 
trestle  or  road  bed,  and  the  assured 
was  killed  while  crossing  a  railroad  at 
a  well-recognized  crossing  which  had  long 
been  publicly  used ;  it  was  held,  that  a 
recovery  might  be  had  on  the  policy  if 


the  jury  believed  that  the  assured  used 
proper  care  imder  the  circumstances. 
Dougherty  v.  Pacific  Mutual  Life  Ins.  Co., 
164  P.  S.  386. 

227.  A  certificate  entitling  a  member 
to  a  weekly  sum  if  wholly  disabled,  does 
not  entitle  him  to  indemnity  in  case  the 
injury  but  partially  disables  him.  Gracey 
V.  People's  Mut.  Accident  Insurance  Asso- 
ciation, 38  P.  L.  J.  26. 

22a  An  accident  policy  being  against 
total  and  partial  permanent  disability, 
the  insured  not  being  permanently  in- 
jured cannot  recover.  HoUobaugh  v.  Peo- 
ple's Mut.  Accident  Insurance  Aat^n,  138 
P.  S.695;  8.  c.  38  P.  L.  J.  238. 

229.  A  man  having  but  one  eye  was 
insured  against  the  "total  and  perma^ 
nent  loss  of  the  sight  of  both  eyes"; 
hdd,  that  the  company  was  afTected  with 
its  agent's  knowledge  that  the  man  had 
but  one  eye,  and  that  the  insurance  was 
equivalent  to  one  against  the  "  loss  of 
eyesightV  Humphreys  v.  National  Bene- 
fit Association,  139  P.  S.  264;  s.  c.  38  P. 
L.  J.  216. 

230.  An  accident  policy  against  acci- 
dental injuries  and  not  against  disease, 
and  providing  for  indemnity  for  partial 
permanent  disablement,  which  is  defined 
to  be  the  loss  of  one  hand  or  foot  or  both 
eyes,  does  not  cover  indemnity  where  the 
foot  is  not  lost  or  injured  and  may  be 
used  by  means  of  an  appliance  of  a 
plaster-jacket  to  the  spine,  although  the 
foot  cannot  be  used  if  the  appliance  were 
removed.  Stevers  v.  Peopled s  Mutual  Acci- 
dent Insurance  Association,  160  P.  S.  132. 

231.  Under  an  accident  policy  insuring 
against  accident  which  shall  wholly  and 
continuously  disable  the  insured  from 
transacting  any  and  every  kind  of  busi- 
ness pertaining  to  his  occupation,  there 
can  be  no  recovery  where  the  insured  was 
able  during  the  whole  period  to  transact 
and  did  transact  some  parts  or  some  kinds 
of  business  pertaining  to  his  occupation, 
and  attended  to  some  extent  to  all  the 
duties  of  every  kind  connected  with  his 
business.  Spicer  v.  Commercial  Mutual 
Accident  Co.,  4  Dist  Eep.  271. 
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232.  An  accident  insurance  company 
has  the  right  to  invest  in  bonds  of  a 
solvent  street  railway  corporation.  In 
re  Accident  Ins.  Companies,  4  Dist.  Bep. 
227. 

y.  Insurance  against  storm. 

233.  In  an  action  upon  a  policy  of 
insurance  against  stonn,  no  recovery  can 
be  had  unless  a  storm,  and  not  the  inher- 
ent weakness  of  the  plaintifTs  building, 
was  the  cause  of  the  loss.  Haas  v.  Idne 
Lexington  Mutual  Fire  Ins.  Co.,  8  Montg. 
180. 

VI.  Live-stock  insurance. 

234.  The  act  11  May  1881  (Brightly's 
Furdon  1046),  requiring  applications  for 
insurance  to  be  attached  to  the  policy, 
applies  to  a  policy  of  insurance  on  live- 
stock. Mutual  Live-Stode  Ins.  Co.  v. 
Dutton,  6  Del.  148. 

239.  A  clause  against  double  insurance 
was  held  not  to  be  avoided  by  a  previous 
uisurance  upon  the  plaintiff's  horses, 
where  such  previous  insurance  was  not 
authorized  by  the  charter  of  the  com- 
pany which  issued  the  policy ;  the  word 
"  goods "  in  the  charter  was  held  not  to 
include  horses.  Knapp  v.  Iforth  Wales 
Mutual  Live-Stock  Ins.  Co.,  11  Montg. 
119. 

236.  Where  a  live-stock  insurance  com- 
pany, although  organized  upon  the  mutual 
plan,  has  the  power  to  issue  cash  policies, 
the  mere  fact  of  membership  does  not 
necessarily  imply  the  liability  to  assess- 
ment ;  and  such  person  is  not  bound  by  a 
by-law,  of  which  he  has  no  notice,  that 
every  member  shall  be  liable  to  pay  his 
or  her  proportion  of  all  losses  and  ex- 
penses at  such  time  or  times  as  the 
directors  may  require,  in  proportion  to 
the  amount  insured  by  such  members; 
such  a  member  is  not  bound  to  make 
himself  acquainted  with  the  by-laws  be- 
fore he  became  a  member.  Given  v. 
BeUew,  162  P.  8.  638;  affirming  s.  c.  11 
Lane.  114. 


237.  The  record  of  a  justice's  judgment 
for  assessments  on  a  live-stock  insurance 
policy  must  show  that  the  defendant  was 
insured  in  the  company,  and  state  that  it 
was  for  an  assessment  to  pay  losses  and 
for  what  period  of  time;  otherwise  the 
judgment  will  be  reversed  on  certiorari. 
Dauphin  County  Mut.  Live-Stock  Insurance 
Co.  V.  Pidgeon,  7  C.  C.  448. 

238. .  Members  of  a  mutual  live-stock 
insui-ance  company  may  be  assessed  after 
its  insolvency  on  their  notes  or  agree- 
ments to  pay  assessments  for  losses 
which  happened  before  the  insolvency. 
Standard  Mutual  lave-Stock  Ins.  Co.  v. 
Madara,  13  C.  C.  555. 

239.  A  decree  ordering  the  receiver  of  a 
live-stock  mutual  insurance  company  to 
collect  an  assessment,  will  not  be  reversed 
on  the  ground  that  the  assessment  is  ex- 
cessive, where  the  receiver  denies  that 
the  assessment  is  greater  than  is  neces- 
sary to  cover  the  purpose  intended  and 
the  supreme  court  is  not  convinced  to 
the  contrary.  Wood  v.  Standard  Mutual 
Live-Stock  Ins.  Co.,  164  P.  S.  167. 

240.  In  an  action  by  the  receiver  of  a 
live-stock  insurance  company  to  recover 
assessments  levied  for  the  purpose  of 
paying  the  death  losses  of  certain  speci- 
fied horses,  an  affidavit  of  defence  is  suf- 
ficient which  avers  that  at  the  time  the 
assessments  were  made  there  was  no  such 
indebtedness,  nor  is  there  now,  and  that 
the  claims  for  which  the  assessments 
were  made  have  been  paid.  Hoffman  v. 
Whelan,  160  P.  S.  94. 

241.  Notice  to  a  live-stock  insurance 
company  of  the  death  of  a  horse  is  no- 
tice of  an  entire  loss,  and  further  proof 
of  loss  is  unnecessary  imless  requested 
by  the  company.  Beech  v.  Farmer^  and 
Breeder^  M.  L.  S.  L  Ast^n,  137  P.  S.  617. 

242.  Where  a  member  of  a  mutual  live- 
stock insurance  company  fails  to  notify 
the  company  of  the  death  of  the  animal 
insured  as  required  by  the  contract,  he  is 
liable  for  all  assessments  made  during 
the  term  of  his  membership,  notwith- 
standing the  death  of  the  insured  ani- 
mal.    Care  v.  Broxon,  31  W.  N.  C.  601. 
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243.  Where  a  by-law  of  a  live-stock 
insurance  company  provided  that  the  in- 
surance of  the  company  should  be  con- 
fined to  a  distance  not  exceeding  twelve 
miles  from  the  borough  of  Hatboro';  it 
was  held,  that  this  did  not  prevent  a  per- 
son insured  in  the  company  from  recover- 
ing for  the  death  of  a  horse  permanently 
removed  beyond  that  limit  Beck  v.  Hat- 
boro' Mutual  Live-Stock  <fc  Protective  Ins. 
Co.,  163  P.  S.  443;  reversing  a.  c.  12  C.  C. 
320. 

244.  Where  a  policy  of  insurance  upon 
a  horse  provided  that  it  should  not  apply 
where  the  animal  was  destroyed  by  any 
society  for  the  prevention  of  cruelty  to 
animals;  it  was  held,  that  the  company 
was  not  liable  where  the  horse  was  killed 
by  the  order  of  such  a  society  on  the 
ground  that  it  was  incurable.  Hinsworth 
v.  Peoples  Mutual  Live-Stock  Ins.  Co.,  2 
Dist.  Rep.  641 ;  s.  c.  10  Lane.  336. 

245.  Where  a  policy  upon  a  horse  pro- 
vided against  loss  by  death,  accident  or 
theft,  and  the  plaintiff  averred  that  his 
animal  was  taken  with  an  incurable  and 
contagious  disease  and  was  killed  by  the 
direction  of  a  skilled  veterinarian  sur- 
geon; it  was  held,  that  such  a  statement 
was  sufficient  to  require  the  company  to 
file  an  affidavit  of  defence.  Heffner  v. 
Pennsburg  Mutual  Horse  Insurance  &  De- 
tectime  Co.,  11  Montg.  35. 

246.  Where  a  horse  is  taken  sick  within 
the  year  and  dies  of  the  sickness  after  the 
expiration  of  the  year,  its  value  is  fixed 
by  its  appraisement  at  the  beginning  of 
the  year,  unless  the  insured  has  waived 
his  right  to  such  appraised  value.  Gamer 
T.  North  Wales  Mut.  Live-Stock  Insurance 
Co.,  4  Montg.  207. 

247.  Under  the  act  24  April  1857,  as 
amended  by  the  act  13  May  1889  (Bright- 
ly's  Purdon  1059),  a  summons  against  a 
live-stock  insurance  company  may  be 
served  upon  the  president  of  the  com- 
pany at  its  principal  office  in  a  county 
other  than  that  where  the  suit  is  brought, 
and  by  the  sheriff  of  the  latter  county. 
Beech  v.  Farmer^  and  Breeder^  M.  L. 
S.  L  As^n,  137  P.  S.  617. 


Vn.  Fidelity  and  casttalty  innr- 
ance. 

248.  Where  an  insurance  company  in- 
sured a  street  railway  company  from 
liability  from  damages  on  account  of 
injuries  resulting  from  accident  to,  or 
caused  by,  the  horses,  cars,  plant,  ways, 
works,  machinery  or  appliances  used  in 
the  business  of  the  insured  and  described 
in  the  application ;  it  was  held,  that  the 
insurance  company  was  not  liable  for  a 
loss  which  the  car  company  was  obliged 
to  pay  for  personal  injuries  to  a  passen- 
ger, sustained  by  the  upsetting  of  a  large 
omnibus  sleigh  which  was  used  in  place 
of  a  car  while  the  tracks  were  obstructed 
by  ice  and  snow.'  PhUlipsburg  Horse  Oar 
Co.  v.  Fidelity  &  Casualty  Co.,  160  P.  8. 
350. 

Vm.  Mutttal  insurance  companies. 
(o)  Of  the  contract  of  Inrarance. 

249.  Mutual  insurance  companies  have 
no  right,  under  the  act  1  May  1876 
(Brightly's  Purdon  1053),  to  issue  pol- 
icies on  the  joint  stock  plan.  Mutual  Bt- 
surance  Companies,  10  C.  C.  464. 

250.  A  mutual  insurance  company  has 
no  right  to  insure  on  the  joint  stock  plan 
or  to  issue  policies  which  are  non-assess- 
able. Eastern  Mut.  Fire  Ins.  Co.,  4  Dist 
Rep.  228;  s.c.  16C.  C.  311. 

251.  The  charter  of  a  mutual  company 
provided  that  any  member,  before  receiv- 
ing his  policy,  shall  pay  to  the  treasurer 
twenty-five  cents  on  each  $1000  of  instu^ 
ance ;  h£ld,  that  the  clause  did  not  apply 
to  a  member  who  had  insurance  on  his 
bam  and  applied  for  an  extra  insurance 
on  its  contents.  Farmers'  Mut.  Insurmce 
Co.  Y.Mylin,  15  Atlan.  710. 

252.  Where  a  policy  in  a  mutual  insra^- 
ance  company  was  written,  by  mistake, 
for  three  instead  of  five  years,  entered  on 
the  books  of  the  company  as  a  five  years' 
policy,  and  the  insured  paid  assessments 
thereon  after  the  expiration  of  three 
years;  it  was  held,  in  a  suit  for  a  loss, 
that  the  question  of  mistake  was  for  the 
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jury.  Nod  v.  Pymatuning  Mitt.  Fire  In- 
surance Co.,  130  P.  S.  623. 

253.  If  the  by-laws  be  made  part  of 
the  policy  by  reference,  the  policy  holder 
is  bound  by  a  by-law  though  not  appended 
to  the  policy.  Susquehanna  Mutual  Fire 
Ins.  Co.  V.  Leavy,  136  P.  S.  499. 

2M.  All  persons  insured  in  a  mutual 
company  are  affected  with  knowledge  of 
its  laws  and  regulations  and  are  bound  by 
them.  Standard  Mutual  Live-Stock  Ins. 
Co.  v.  Madara,  13  C.  C.  656. 

255.  Where  a  live-stock  insurance  com- 
pany, although  organized  upon  the  mutual 
plan,  has  the  power  to  issue  cash  policies, 
the  mere  fact  of  membership  does  not 
necessarily  imply  the  liability  to  assess- 
ment, and  such  person  is  not  bound  by  a 
by-law  of  which  he  has  no  notice,  that 
every  member  shall  be  liable  to  pay  his 
or  her  proportion  of  all  losses  and  ex- 
penses at  such  time  or  times  as  the  direct- 
ors may  require  in  proportion  to  the 
amount  insured  by  such  members ;  such 
a  member  is  not  bound  to  make  himself 
acquainted  with  the  by-laws  before  he  be- 
came a  member.  GHven  v.  Bettew,  162 
P.  S.  638;  afitoning  s.  o.  11  Lane.  114. 
See  MxOual  Fire  Ins.  Cos.,  16  C.  C.  499. 

(ft)  Forfeiture. 

256.  The  stipulation  that  on  thirty 
days'  default  in  the  payment  of  interest  or 
assessments  the  policy  shall  cease,  is  for 
the  benefit  of  the  company,  who  can  waive 
the  default  and  collect  assessments  levied 
after  the  default.  Susquehanna  M.  Fire 
Insurance  Co.  v.  Leavy,  136  P.  S.  499. 

257.  Where  the  by-laws,  application  or 
policy  of  a  mutual  life  insurance  associa- 
tion contain  no  reference  as  to  the  terms 
upon  which  a  member  might  be  reinstated 
after  forfeiture  of  membership,  but  in  the 
assessment  notice  it  was  stated  that  no 
reinstatement  could  be  made  or  payment 
received  except  upon  condition  that  the 
assured  was  alive  and  in  good  health,  and 
plaintiff  failed  to  pay  several  assessments 
and  was  served  with  the  usual  notice, 
and  he  paid  all  the  past  assessments  and 
furnished   proof   that  he  was  in  good 


health,  and  subsequently  paid  other  as- 
sessments which  were  received  without  ob- 
jection or  condition ;  it  was  held,  that  the 
action  of  the  company  estopped  it  from 
asserting  a  forfeiture  of  plaintiff's  mem- 
bership. Comm'th  v.  Provident  Life  As- 
sociation, 163  P.  S.  374. 

(e)  Assessments. 

25a  Where  the  charter  of  a  mutual  fire 
insurance  company  required  that  when 
they  made  an  assessment  they  should 
"  publish  the  same,"  it  was  held  that  an 
advertisement  in  a  newspaper  was  the 
kind  of  notice  required.  Pennsylvania 
Twining  School  v.  Independent  Ins.  Co., 
127  P.  S.  659. 

259.  Where  an  insurance  note  on  an 
annual  interest  plan  was  not  assessable 
until  the  notes  on  a  different  plan  had 
paid  in  assessments  equal  to  the  interest 
paid  on  the  former,  it  was  held,  that  the 
interest  not  being  paid,  it  was  assessable 
proportionably  with  the  other  notes. 
Crawford  v.  Susquehanna  M.  Fire  Ins. 
Co.,  12  Atlan.  844. 

26a  If  different  classes  of  premium 
notes  are  subject  to  ratable  assessment, 
varying  according  to  the  form  of  the  pol- 
icy, the  assessment  should  not  be  by  per- 
centages upon  their  face,  but  upon  the 
basis  of  the  rating  of  the  risk  applied  to 
the  amount  insured.  Susquehanna  M. 
Fire  Ins.  Co.  v.  Leavy,  136  P.  S.  499. 

261.  Where  a  member  of  a  mutual 
insurance  association  was  assigned  to  a 
particular  class,  and  subsequently  this 
class  was  dissolved  and  the  members  dis- 
tributed among  other  classes  by  a  resolu- 
tion of  the  board,  and  plaintiff  continued 
to  pay  assessments  for  three  years  after- 
wards ;  it  was  held,  that  the  company  had 
a  right  to  assume  that  the  member  had 
assented  to  the  change,  and  that  an  action 
would  not  lie  to  recover  back  the  assess- 
ments paid  on  the  ground  oi  a  breach 
of  contract.  Margut  v.  United  Brethren 
Mutual  Aid  Society,  148  P.  S.  186. 

262.  A  mutual  insurance  company  may 
enforce  a  penalty  of  twenty-five  per  cent 
provided  for  in  the  policy  for  non-pay- 
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ment  of    assessments.    People^a   Mutual 
Fire  Ins.  Co.  v.  aroff,  164  P.  S.  200. 

263.  Upon  the  dissolution  of  a  mutual 
fire  insurance  company  and  the  appoint- 
ment of  a  receiver,  the  latter  imder  the 
direction  of  the  court  has  power  to  levy 
an  assessment  to  pay  losses.  SoUy  v. 
Moore,  11  C.  C.  333. 

264.  Upon  the  insolvency  of  a  mutual 
insurance  company,  which  issued  policies 
upon  three  plans, — all  cash,  perpetual, 
and  premium  notes,  —  the  latter  are  sub- 
jected to  assessment  directed  by  the 
court,  to  pay  fire  losses ;  to  pay  the  ex- 
penses of  the  receivership ;  to  pay  money 
borrowed  by  the  directors  to  pay  losses 
occurring  during  the  life  of  the  policy; 
and  to  raise  a  fund  to  return  deposit- 
money  received  as  perpetual  insurance 
and  used  in  the  payment  of  losses  occur- 
ring during  the  policy's  life.  SoUy  v. 
Potts,  6  Montg.  209. 

265.  The  statutory  period  for  an  ap- 
peal from  an  order  authorizing  an  assess- 
ment by  the  receiver  of  a  mutual  fire 
insurance  company  having  passed,  no 
appeal  lies  to  the  refusal  to  revoke  or  to 
grant  a  rehearing.  Lowenstein  v.  North 
Schuylkill  Insurance  Co.,  132  P.  S.  410. 

266.  A  fieri  facias  for  an  assessment  was 
set  aside  where  the  record  did  not  show 
and  there  was  no  affidavit  filed  showing 
that  there  was  an  assessment  notice  and 
neglect  or  refusal  to  pay  after  notice. 
Lycoming  Fire  Ins.  Co.  v.  Sensenig,  8 
Lane.  289. 

(d)   Actions  for  assessmenta. 

267.  In  an  action  on  a  premium  note 
of  a  mutual  insurance  company,  the 
statute  of  limitations  does  not  begin  to 
run  imtil  an  assessment  is  made.  SoUy 
V.  Moore,  11  C.  C.  333. 

26a  A  mutual  insurance  company  may 
compromise  with  insolvent  policy  holders, 
and  such  compromise  is  no  defence  in  an 
action  against  others  for  delinquent  assess- 
ments. Crawford  v.  Susquehanna  M.  Fire 
Insurance  Co.,  12  Atlan.  844. 

269.  Where  a  policy  of  fire  insurance 
is  subject  to  assessments  occurring  while 


the  policy  was  in  force,  whether  they 
were  made  during  its  life  or  after  it  had 
expired,  an  action  brought  upon  an  assess- 
ment made  after  the  policy  had  expired 
but  for  losses  then  adjusted,  is  no  bar 
to  a  subsequent  action  to  recover  other 
assessments  for  losses  which  had  not 
then  been  adjusted,  but  which  had  oc- 
curred during  the  life  of  the  policy. 
Susquehanna  Mutual  Fire  Ins.  Co.  v. 
Mardorf,  162  P.  S.  22. 

270.  In  a  suit  by  a  mutual  life  insnr- 
ance  company  for  assessments,  the  de- 
fendant's application,  entries  in  the 
plaintiffs'  books,  and  certificates  of  assess- 
ments made,  were  admitted  as  evidence 
to  establish  the  defendant's  membership 
and  liability.  New  Era  Life  Assodatton 
V.  Rosmter,  132  P.  S.  314. 

271.  In  a  suit  upon  an  assessment  by 
a  mutual  life  insurance  company,  it  is  a 
good  defence  that  the  company's  agent, 
at  the  time  of  taking  the  policy,  made  an 
untrue  statement  to  the  defendant  that 
the  company  had  a  paid-up  capital  of  fifiy 
thousand  dollars.  New  Era  Life  Amo- 
datum  V.  Weigle,  128  P.  S.  677. 

272.  In  a  suit  on  a  premium  note 
given  to  a  mutual  life  insurance  com- 
pany, it  may  be  shown  that  there  was  a 
parol  agreement  to  allow  a  rebate  of  a 
certain  proportion  of  the  amount  of  the 
note  at  maturity ;  such  a  parol  agreement 
does  not  contradict  the  note  itself.  Michi- 
gan Mutual  lAfe  Ins.  Co.  v.  WUliams,  165 
P.  S.  405. 

273.  In  an  action  for  an  assessment 
brought  by  a  mutual  insurance  company, 
the  policy  holder  cannot  avail  himself  of 
a  clause  in  the  policy  that  it  shall  become 
nvdl  and  void  upon  failure  of  the  insured 
to  pay  his  assessments ;  so,  he  cannot  set 
up  a  defence  that  more  money  has  already 
been  collected  than  is  necessary  to  pay 
the  losses,  without  furnishing  tihe  court 
also  with  data  as  to  what  would  be  a 
sufficient  assessment,  together  with  his 
proportionate  share  of  the  same.  Dettra 
V.  Saat,  3  Lack.  Jur.  198. 

274.  The  managers  of  a  mutual  fire 
insurance  company  may  exercise  reason- 
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able  discretion  in  fixing  the  amount  of  an 
assessment;  in  an  action  to  recover  an 
assessment,  where  the  statement  avers 
that  the  assessment  was  duly  made,  an 
affidavit  of  defence  is  insufficient  which 
avers  that  the  company  does  not  require 
the  assessment  to  pay  losses  and  neces- 
sary expenses,  and  sets  forth  a  statement 
of  the  condition  of  the  company  six 
months  after  the  assessment  was  made. 
The  affidavit  contemplated  by  the  act  1 
May  1876,  sec.  66  (Brightly's  Purdon 
1054),  has  reference  to  the  method  of 
proof  upon  the  trial  and  not  to  the 
exigencies  of  an  affidavit  of  defence 
law.  Peoples  Mutual  I\re  Ina.  Co.  v. 
Groff,  154  P.  S.  200. 

275.  Though  a  member  of  a  mutual  in- 
surance company  has  been  induced  to 
become  such  by  the  fraudulent  represen- 
tations of  the  officers,  he  cannot  set  up 
such  fraud  as  a  defence  to  an  action  by 
the  receiver  of  the  company  for  assess- 
ments, where  other  persons  have  subse- 
quently joined  the  company  as  innocent 
third  parties.  Dettra  v.  Kestner,  147  P.  8. 
666. 

276.  In  an  action  upon  an  assessment 
the  insolvency  of  the  company  is  no  de- 
fence, and  the  assessment  will  be  pre- 
sumed to  have  been  properly  made. 
Peoples  Mutual  Fire  Ins.  Co.  v.  Bergstres- 
ter,  11  C.  C.  646. 

277.  In  an  action  by  the  receiver  of  an 
insolvent  insurance  company  appointed 
by  the  court  of  another  county  to  recover 
assessments,  the  defendants  cannot  set 
up  in  defence  matters  which  are  the 
proper  subjects  of  adjudication  in  the 
court  appointing  the  receiver.  DeWra  v. 
Hoffman,  6  Del.  321. 

27a  In  a  suit  by  a  receiver  on  a  pre- 
mium note  to  pay  iire  losses,  the  defendant 
may  set  off  a  demand  due  him  by  the 
plaintiff  company,  payable  prior  to  the 
appointment  of  the  receiver,  and  there 
being  no  allegation  of  the  company's  in- 
solvency.   SoUy  V.  Scheetz,  6  Montg.  112. 

279.  In  an  action  on  a  premium  note 
given  by  a  member  of  a  mutual  insurance 
company,  the  detendant  cannot  set  off  a 
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loss  which  occurred  after  the  appoint- 
ment of  a  receiver.  Standard  MiUtuil  Live- 
stock Ins.  Co.  V.  Crawford,  13  C.  C.  566. 

280.  In  an  action  by  the  receiver  of  a 
mutual  insurance  company  to  recover 
unpaid  assessments,  the  defendant  cannot 
set  off  against  such  assessments  a  debt 
due  to  him  by  the  company.  Care  v, 
Broum,  31  W.  N.  0.  601. 

281.  Where  a  receiver  had  been  ap- 
pointed for  a  mutual  insurance  company ; 
it  was  held,  that  a  bill  would  not  lie 
against  the  officers  of  the  company  by 
policy  holders  to  compel  them  to  account ; 
and  it  was  further  held,  that  it  was  the 
duty  of  the  receiver  to  deal  fairly  with 
the  members  of  the  corporation,  and  if 
access  to  the  books  of  the  company  was 
denied  to  members  by  which  they  could 
prepare  affidavits  of  defence  to  suits 
brought  by  the  receiver,  judgment  on 
such  suits  would  be  suspended  until  an 
inspection  was  allowed.  Becker  v.  Neui 
Hanover  Mut.  Fire  Ins.  Co.,  8  Montg.  134. 

(e)   Suits  against  the  company. 

282.  Where  suit  was  brought  on  an 
endowment  policy;  it  was  hsJd,  that  an 
assessment  levied  fifteen  days  after  suit 
brought  could  not  be  set-off  against  the 
plaintiff's  claim;  a  set  off  can  only  be 
made  of  a  demand  existing  at  the  com- 
mencement of  the  action.  Hendd  v. 
Reverting  Fund  Assurance  Asa'n,  2  Dist 
Eep.  116. 

283.  In  an  action  on  a  life  policy  in  a 
mutual  company,  it  is  not  competent  for 
the  plaintiff  to  show  &a  a  reason  for  the 
non-payment  of  his  annual  dues  that  he 
failed  to  receive  notice  that  such  dues 
were  to  be  paid,  that  he  had  been  told  by 
the  agent  of  the  company  that  he  would 
receive  such  notice,  and  that  it  was  the 
custom  of  the  company  to  send  such 
notice.  OttemiRer  v.  Ifeto  Era  I^fe  At^n, 
4  York  6. 

IZ.  Foreign  insurance  companies. 

284.  Where  property  is  insoied  by  a 
foreign  fire  insurance  company,  and  the 
policy  is  duly  delivered,  and  the  property 
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is  subsequently  destroyed  by  fire;  the 
company  will  not  be  heard  to  allege  as  a 
defence  that  there  was  no  evidence  that 
when  the  policy  was  issued  the  company 
was  authorized  to  transact  business  in 
Pennsylvania,  and  that  therefore  the 
policy  was  void.  Hoge  v.  Dwdling-Houte 
Insurance  Co.,  138  P.  S.  66. 

285.  The  act  of  26  April  1887  (Bright- 
ly's  Purdon  1058),  prohibiting,  under  a 
penalty,  the  placing  of  insurance  with  a 
foreign  insurance  corporation  not  author- 
ized to  do  business  in  this  state,  does  not 
apply  to  a  citizen  who  contracts  for  the 
insurance  of  his  own  private  property. 
Comm'th  v.  Biddle,  139  P.  S.  605 ;  s.  c.  27 
W.  N.  C.  287. 

286.  Under  the  act  1  May  1876,  sec.  48 
(Brightly's  Purdon  1057),  the  agents  of 
any  foreign  insurance  company  not  li- 
censed to  do  business  in  this  state  are 
personally  liable  on  all  contracts  of  insur- 
ance made  by  or  through  them  directly 
or  indirectly;  this  liability  extends  not 
only  to  the  general  agents  of  the  com- 
pany but  also  to  the  party  who  acts  for 
the  company  in  the  particular  transaction. 
UcBride  v.  Rinard,  15  C.  C.  422. 

287.  An  insurance  agent  who  without 
taking  out  a  state  license,  issues  policies 
of  insurance  as  agent  of  an  unincorporated 
association  of  one  hundred  individual  un- 
derwriters of  another  state,  is  not  liable 
to  the  penalty  imposed  by  the  act  1  May 
1876,  sec.  47  (Brightly's  Purdon  1067); 
that  act  and  the  act  4  April  1873  (Bright- 
ly's Purdon  1057)  refer  only  to  incorpo- 
rated insurance  companies.  Comm'th  v. 
Reinoehl,  163  P.  S.  287. 

288.  The  insurance  commissioner  has 
no  authority  to  grant  a  license  to  a  Lloyds 
association  organized  under  the  laws  of 
the  state  of  New  York  to  transact  busi- 
ness in  Pennsylvania ;  any  business  trans- 
acted by  such  an  association  in  this  state 
is  unlawful,  and  any  person  making,  exe- 
cuting or  issuing  any  policy  of  fire  insur- 
ance for  them  in  this  state  is  subject  to 
the  penalties  of  the  act  4  February  1870 
(Brightly's  Purdon  514,  1059).  lAoyds 
Association,  15  C.  C.  686. 
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I.  When  interest  is  recoverable. 
II.  When  not  recoverable. 
m.  When  interest  begins  to  run. 
IV.  When  interest  ceases. 
V.  Amount  recoverable. 
VI.  Payment  of  interest 
VIL   Usurious  interest. 

(o)  What  is  usury. 

(b)  When  usurious  interest  m&j 

be  recovered  back. 

(c)  Defence  of  usury. 

(d)  Effect  of  usury. 

(e)  Penalty  for  charging. 

I.  When  interest  is  recoverable. 

1.  Upon  an  appeal  to  the  common 
pleas  from  an  award  of  viewers  the  jury 
may  include  interest  from  the  date  the 
report  of  viewers  was  filed.  W««s  v. 
SofUh  Bethlehem,  136  P.  S.  294 ;  s.  c.  26 
W.  N.  C.  433. 

2.  In  an  action  of  trespass,  interest 
will  be  allowed,  not  as  interest,  but  as 
compensation  for  delay.  Comm,'th  ▼. 
Press  Co.,  156  P.  8.  516;  aflSrMng  s.  c 
2  Dist  Rep.  411. 

3.  Where  liquidating  trustees  of  a 
joint  stock  company  are  also  members 
of  the  association,  and  they  purchase  the 
property  of  the  association  and  secure  the 
purchase  money  by  a  bond  and  mortgage 
payable  when  certain  litigation  between 
themselves  and  another  member  shall  be 
finally  determined,  such  trustees  are 
liable  for  interest  on  the  whole  amount 
of  the  purchase  money.  Jenningtfs  Ccae, 
157  P.  S.  630. 

4.  Where  an  executor  has  advanced 
money  in  payment  of  his  testator's  debts, 
he  cannot  be  denied  interest  thereon  be- 
cause of  negligence  which  did  not  result 
in  loss  to  the  estate,  ffobson'a  EOate,  42 
P.  L.  J.  466. 

5.  Where  an  annuity  was  charged  on 
land  and  no  demand  for  payment  made; 
it  was  held,  in  an  action  for  sixteen  years' 
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arrearages,  that  the  question  whether 
there  was  a  presumption  that  no  interest 
on  the  arrearages  was  intended,  was  for  the 
jury.    Bohn  v.  Odenwdder,  162  P.  S.  346. 

n.  When  not  recoverable. 

6.  The  right  to  charge  interest  may  be 
expressly  relinquished  for  a  consideration. 
Stacker  v.  Butter,  134  P.  S.  19;  s.  c.  26 
W.  N.  C.  221. 

7.  A  municipality  is  not  liable  for 
interest  on  its  bonds  subsequent  to  matur- 
ity if  it  has  provided  the  funds  to  meet 
them  at  maturity.  It  is  not  bound  to 
seek  the  holder  and  tender  the  money  to 
him.  Friend  v.  Pittsburgh,  131  P.  S.  306 ; 
8.  c.  47  L.  I.  615. 

a  In  trespass,  imder  the  act  of  29 
March  1824,  for  double  or  treble  damages 
for  cutting  timber,  the  jury  cannot  award 
interest  in  addition  to  the  penalty.  Mo- 
Cloakey  v.  Powell,  138  P.  S.  383 ;  affirming 
s.  0.  8  C.  C.  22. 

9.  A  widow  who  is  executrix  will  not 
be  allowed  interest  on  money  advanced 
to  pay  debts  where  the  bequest  to  her  is 
subject  to  the  payment  of  debts.  Corby's 
Estate,  1  Northam.  219. 

10.  Equity  will  not  charge  a  husband 
as  a  debtor  for  arrears  of  income  of  his 
wife's  separate  estate  in  the  absence  of 
an  agreement,  express  or  implied,  on  his 
part,  to  pay  interest  Eitiel's  Estate,  166 
P.  S.  446. 

11.  In  an  action  for  negligence  the 
jury  may  properly  consider  the  time 
elapsed  since  the  injury  was  received; 
but  the  plaintiff  is  not  entitled  to  interest 
eo  Tiomine.  Plymouth  Township  v.  Oraver, 
126  P.  S.  24;  Pennsylvania  Schuylkill 
Valley  Railroad  Co.  v.  Ziemer,  124  Ibid. 
660;  Reading  <fe  PottsviUe  Railroad  Co. 
V.  Balthaaar,  126  Ibid.  1. 

12.  In  an  action  for  a  negligent  de- 
struction of  property  it  is  error  to  charge 
that  the  jury  might  include  in  their  ver- 
dict interest  on  the  dami^es.  But  the 
supreme  court  instead  of  reversing  will, 
with  the  plaintiff's  assent,  reduce  the 
judgment  by  striking  off   the  interest. 


Richards  v.  Citizetuf  Naturai  Gas  Co.,  130 
P.  8.  37. 

13.  Interest  should  not  be  included  in 
damages  in  an  action  ex  delicto;  but  the 
supreme  court  will  allow  the  judgment  to 
be  amended  by  remitting  the  interest 
Emerson  v.  Schoonmnker,  136  P.  S.  437. 

14.  Interest  as  such  is  not  allowed 
on  damages  in  condemnation  proceedings, 
but  it  is  proper  for  the  jury  to  consider 
the  lapse  of  time  between  the  taking  of 
the  land  and  the  time  of  the  trial  in  mak- 
ing up  the  damages  for  which  to  render  a 
verdict.  Klages  v.  Philadelphia  &  Read- 
ing Terminal  Co.,  160  P.  S.  386. 

15.  Interest  does  not  follow  the  non- 
payment of  taxes  vmless  the  lien  be  re- 
duced to  judgment  by  scire  facias.  Barclay 
V.  Leas,  9  C.  C.  314. 

16.  Where  a  promissory  note  was  given, 
payable  at  a  future  day  with  interest  pay- 
able semiannually,  subject  to  certain  other 
collateral  agreements  which  provided  that 
in  case  the  note  should  not  be  paid  at 
maturity,  the  plaintiff  should  look  to  cer- 
tain securities  alone  for  payment  of  the 
note,  and  he  expressly  waived  all  right  to 
proceed  against  any  other  property  of  the 
defendant;  it  was  held,  that  plaintiff 
could  not  sustain  an  action  to  recover 
semiannual  interest  accrued  on  the  note, 
as  there  was  no  personal  liability  attached 
to  the  maker  for  the  payment  of  either 
principal  or  interest  Reed  v.  Cassatt, 
153  P.  S.  166. 

17.  A  prothonotary  who  has  received 
fees  for  the  sheriff  or  other  officer,  is  not 
liable  for  interest  thereon  unless  he  has 
refused  to  pay  them  over  after  a  demand. 
Shafer  v.  McTlhaney,  164  P.  S.  58 ;  affirm- 
ing s.  c.  12  C.  C.  27. 

la  Where  a  county  treasurer,  through 
the  neglect  of  the  commonwealth's  offi- 
cers, fuls  to  make  a  prompt  return  of  the 
state  personal  property  tax,  and  subse- 
quently embezzles  the  fund,  the  county 
is  not  liable  for  interest  on  that  portion 
of  the  fund  which  it  is  entitled  to  receive 
back  from  the  state.  Comm'th  v.  Philck' 
delphia  County,  157  P.  S.  531,  560,  668. 

19.   Where  a  daughter  whose  mind  was. 
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so  weak  that  she  was  incapable  of  man- 
aging her  own  property,  assigned  the  pro- 
ceeds of  a  life  insurance  policy  of  five 
thousand  dollars  to  her  mother  without 
any  consideration,  but  upon  the  under- 
standing that  the  income  was  to  be  used 
for  the  maintenance  and  support  of  the 
daughter,  and  the  mother  supported  the 
daughter  for  twenty-five  years  and  made 
no  charge  for  support  and  rendered  no 
account  of  the  income ;  it  was  held,  that 
the  daughter  could  not,  after  the  death  of 
the  mother,  sustain  a  claim  for  interest 
on  the  fund  during  the  time  her  mother 
held  it.    Barker's  Estate,  167  P.  8. 197. 

20.  Where  a  policy  of  fire  insurance 
for  six  thousand  dollars  was  assigned  by 
the  policy  holder  as  collateral  security  to 
the  amount  of  three  thousand  dollars, 
and  subsequently  the  buildings  were  de- 
stroyed and  the  insurance  money  was 
attached  by  a  creditor,  and  on  the  trial 
the  jury  found  that  a  certain  sum  was 
in  the  hands  of  the  garnishee  subject  to 
the  transfer  as  collateral,  and  there  was 
nothing  to  show  that  interest  had  been 
included  in  the  verdict ;  it  was  held,  on  a 
distribution  of  the  fund,  that  the  assignee 
was  only  entitled  to  three  thousand  dol- 
lars without  interest.  Swartley  v.  Mo- 
Cracken,  7  Montg.  49. 

21.  An  assignee  for  creditors  will  not 
be  charged  with  interest  on  the  balance 
in  his  hands  pending  exceptions  to  the 
auditor's  report  on  his  account.  Comm'th 
V.  Anstett,  2  Northam.  192. 

22.  In  an  action  on  a  recognizance  aur 
appeal  from  the  orphans'  court,  interest 
cannot  be  recovered  for  the  period  of 
delay  occasioned  by  an  unsuccessful  ap- 
peal.    CommHh  v.  Wistar,  142  P.  S.  373. 

23.  In  an  action  for  rent,  where  the  de- 
fendant testified  that  he  tendered  to  the 
plaintiff  the  amount  of  rent  due  less  a 
certain  sum,  which  at  the  time  he  stated, 
he  claimed  as  a  set-off  for  work  done  for 
plaintiff,  and  the  plaintiff  agreed  to  take 
the  money  and  give  a  receipt  on  accovmt, 
which  the  defendant  refused ;  it  was  held, 
that  the  tender  was  sufficient  and  that 
defendant  was  not  liable  for  interest  on 


the  amount  of  rent  he  admitted  to  be  due. 
Nichols  V.  Jones,  166  P.  S.  699. 
See  Tendeb. 

m.  When  interest  begins  to  mn. 

24.  Where  an  insurance  company  de- 
nies in.  toto  its  liability  for  the  loss,  it  is 
not  entitled  to  the  benefit  of  a  provision 
in  the  policy  giving  sixty  days  for  the 
adjustment  and  payment  of  the  loss,  and 
the  insured  may  recover  interest  from  die 
company  from  the  date  of  the  loss.  Wat- 
em  &  AHantie  Pipe  Lines  v.  Home  Ins. 
Co.,  146  P.  8.  346. 

25.  Where  a  promissory  note  is  given 
by  a  husband  to  his  vrife,  and  is  payable 
on  demand  "  with  interest  from  this  date 
until  paid,"  the  wife  nmy  recover  from 
his  estate  interest  from  the  date  of  the 
note;  in  such  a  case,  the  presumptiom 
that  the  interest  was  applied  from  year 
to  year  to  the  family  expenses  is  im^pli- 
cable.    Beer's  EstaU,  143  P.  S.  308. 

26.  Where  a  note  was  payable  on  de- 
mand, interest  does  not  begin  until  the 
demand  is  made;  where  there  was  no 
proof  of  demand  before  suit  brought,  the 
bringing  of  suit  is  a  demand  and  interest 
then  begins.  Penn  Safe  Deposit  A  Trust 
Co.  V.  T%omas,  4  Dist.  Bep.  421. 

27.  Interest  does  not  run  upon  a  coOf 
tract  until  the  time  fixed  for  payment; 
where  a  contract  to  pay  a  contractor  tot 
paving  provided  that  payment  should  be 
made  when  the  assessments  were  made 
and  collected,  and  if  they  were  not  col- 
lected at  the  end  of  two  years  then  the 
whole  amount  then  unpaid  to  the  ctnt 
tractor  should  become  due ;  it  was  kdd, 
that  such  amount  did  not  bear  interest 
prior  to  the  end  of  the  two  years.  Booth 
V.  Pittsburgh,  164  P.  S.  482. 

2a  In  the  settlement  of  partnership 
accounts,  interest  has  no  place  until  a 
balance  is  struck.  Breneman  v.  Brms- 
man,  12  Lane.  163. 

29.  Upon  the  conclusion  of  an  active 
partnership  business,  where  one  partner 
takes  all  the  money  of  the  firm  into  his 
possession  and  refuses  to  make  a  prompt 
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settlement,  he  will  be  charged  with  inter- 
est from  a  date  at  which  the  affair  should 
have  been  settled.  Steiger  v.  Bradley,  34 
W.  N.  C.  123. 

30.  If  a  parent  lend  money  to  a  child 
and  take  security,  it  is  a  debt  and  not  an 
advancement;  if  payable  on  demand,  it 
bears  interest  from  the  time  of  demand. 
Daisz's  Estate,  6  Lane.  177;  affirmed  in 
Daisz's  Appeal,  128  P.  S.  572. 

31.  Where  residuary  legatees  have,  by 
mistake,  received  an  amount  in  excess  of 
their  interest,  they  will  be  required  to 
refund  to  the  widow  her  share,  but  in- 
terest will  only  be  allowed  from  the  date 
of  the  demand  for  restitution.  Grim'a 
Estate,  147  P.  S.  190;  affirming  s.  c.  48 
L.  I.  86. 

32.  If  reclamation  be  made  of  moneys 
paid  rmder  a  mutual  mistake,  interest  is 
due  only  from  the  time  the  demand  for 
restitution  is  made.  Orim's  Estate,  48 
L.  I.  86. 

33.  Where,  by  mutual  mistake,  it  was 
not  discovered  that  money  was  owing  to  the 
plaintiff  by  the  defendant  until  after  the 
lapse  of  some  time;  it  was  held,  that 
the  defendant  was  liable  to  interest  only 
from  the  time  he  was  informed  of  the  ex- 
istence of  the  debt  and  a  demand  was 
made  for  its  payment  Myers  v.  Johnson, 
2  York  99. 

34.  A  wife  is  not  entitled  to  interest 
from  her  husband's  estate  on  money  of 
hers  used  by  him  in  his  lifetime,  except 
from  the  date  of  his  death.  Wormley's 
Estate,  137  P.  S.  101 ;  s.  c.  27  W.  N.  C.  13. 

35.  Where  a  judgment  note  was  given 
by  a  husband  to  a  trustee  for  his  wife  for 
borrowed  money  and  was  payable  one  day 
after  date,  and  the  wife  lived  with  the 
husband  seventeen  years  after  the  date 
of  the  note,  and  the  wife's  declarations 
were  proven  that  she  did  not  claim  in- 
terest, the  supreme  court  refused  to  re- 
verse a  decree  of  the  court  opening  the 
judgment  entered  after  the  wife's  death 
with  interest,  and  directing  an  issue  to 
try  how  much  was  due  on  the  note. 
Beaver  v.  Slear,  168  P.  8.  466. 

36.  Where  the  decedent  was  tenant  by 
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the  curtesy  of  the  real  estate  of  his  first 
wife  and  he  received  the  purchase  money 
of  the  property  in  his  lifetime;  it  was 
held,  that  his  first  wife's  children  were 
entitled  as  creditors  of  his  estate  to  in- 
terest on  their  shares  from  the  moment 
of  his  death.  Urian's  Estate,  11  C.  C. 
495;  8.  c.  30  W.  N.  C.  308. 

37.  A  debt  converted  by  a  testator  into 
an  advancement  bears  interest  only  from 
the  time  fixed  by  him.  K  no  date  be 
fixed  by  the  will,  interest  is  chargeable 
upon  the  expiration  of  a  year  after  dece- 
dent's death.  Patterson's  Appeal,  128 
P.  S.  269. 

38.  Where  a  testator  gave  to  his 
daughter  such  wages  for  her  work  and 
labor  as  might  be  recovered  against  his 
estate  by  due  course  of  law ;  it  was  hM, 
that  no  further  proof  of  a  contract  rela- 
tion was  necessary,  and  that  the  gift  was 
a  legacy,  the  amount  of  which  was  to  be 
ascertained  by  a  judicial  proceeding,  in- 
terest to  begin  one  year  from  the  date  of 
testator's  death.  Knausal's  Estate,  148 
P.  S.  266;  reversing  s.  c.  9  C.  C.  621. 

39.  Where  executors  and  legatees  un- 
successfully resist  a  claim  for  collateral 
inheritance  tax,  the  judgment  will  bear 
interest  from  the  expiration  of  one  year 
after  the  date  of  the  decedent's  death. 
SmalVs  Estate,  12  C.  C.  226.  See  s.  c. 
161  P.  S.  1 ;  reversing  s.  c.  11  C.  C.  1. 

40.  The  committee  of  a  lunatic  con- 
ducting his  business  and  becoming  in- 
debted to  his  estate  is  not,  upon  the 
death  of  the  lunatic,  chargeable  with 
interest  until  one  year  thereafter.  Ber- 
cato's  Estate,  2  Northam.  181. 

41.  Interest  on  advancements  is  charge- 
able from  one  year  after  the  ancestor's 
death.    Butter's  Estate,  37  P.  L.  J.  442. 

42.  In  estimating  damages  to  a  lease- 
hold interest  may  be  allowed  on  the  loss 
for  each  year  of  the  term.  Jones  v.  Pitta- 
burgh  &  Lake  Erie  SaUroad  Co.,  10  Gent. 
413. 

43.  Where  a  widow's  interest  is  secured 
on  land  conveyed,  annual  instalments 
draw  interest  from  the  time  they  fall 
due.     Fan  Starch's  Estate,  5  Kulp  389. 


Digitized  by 


Google 


7679 


INTEREST,   IIL-IV. 


7680 


44.  Upon  a  proceeding  to  compel  the 
payment  of  an  annuity  out  of  real  estate 
upon  which  it  is  charged,  the  orphans' 
court  may  allow  interest  on  the  arrears 
from  the  respective  dates  at  which  they 
accrued.  Brotzman'8  Estate,  133  P.  S. 
478. 

45.  Where  royalties  on  a  patent  are 
due  on  the  first  day  of  each  month,  in- 
terest will  be  allowed  on  each  instalment 
as  it  becomes  due.  Jarecki  v.  Hays,  161 
P.  S.  613. 

46.  Where  municipal  claims  are  to  be 
paid  in  instalments,  interest  is  allowable 
on  each  instalment  as  it  falls  due.  ScnUh 
Chester  Borough  v.  Garland,  162  P.  S.  91 ; 
affirming  s.  o.  6  Del.  305. 

47.  Where  the  interest  of  a  devisee 
in  real  estate  was  sold  at  sherifE's  sale 
under  his  mortgage,  subject  to  the  prior 
lien  of  certain  legacies,  the  interest  of 
which  was  payable  by  a  trustee  to  certain 
grandchildren ;  it  was  held,  that  the  trustee 
was  entitled  to  interest  on  the  proceeds 
payable  to  him,  from  the  date  of  confir- 
mation of  sale  to  the  date  of  actual 
payment.    Hays's  Estate,  130  P.  S.  464. 

4&  Where  a  husband  upon  purchasing 
real  estate  took  title  in  his  wife's  name 
and  the  latter  contributed  a  small  amount 
of  the  purchase  money,  and  subsequently 
the  property  was  sold,  and  with  the  pro- 
ceeds the  husband  bought  other  real  es- 
tate in  his  own  name  and  dealt  with  it 
as  his  own  for  several  years,  until  there 
was  a  separation  between  himself  and  his 
wife ;  it  was  hdd,  that  the  evidence  was 
sufficient  to  rebut  the  presumption  of  a 
gift,  but  that  the  wife  was  entitled  to  a 
portion  of  the  purchase  money  contrib- 
uted by  her,  with  interest  from  the  time 
the  husband  sold  the  property  and  began 
to  treat  the  proceeds  aa  his  own.  Moore 
V.  Moore,  165  P.  S.  464. 

49.  Where  a  judgment  for  five  hun- 
dred dollars  was  amicably  revived  for 
"  five  hvmdred  dollars  with  interest " ;  it 
was  h£ld,  that  the  reasonable  intendment 
was  that  the  judgment  was  to  bear  inter- 
est from  the  date  of  revival,  and  interest 
prior  thereto  could  not  be  allowed  on  dis- 


tribution to  the  prejudice  of  a  subsequent 
encumbrancer.  KisUer  v.  Mosaer,  140 
P.  S.  367 ;  reversing  s.  c.  2  Northam.  189. 

50.  If  on  revival  of  a  judgment  the 
interest  be  not  added,  an  auditor  award- 
ing payment  will  allow  interest  from  the 
date  of  the  last  payment  endorsed  on  the 
judgment  bond.  Linville's  Estate,  8 
Lane.  97. 

51.  It  is  the  duty  of  a  judgment  cied- 
itor  to  see  that  his  judgment  is  rightly 
entered  on  the  judgment  docket ;  where  a 
judgment  is  revived  by  amicable  adre 
facias  for  the  specific  amount  of  the 
principal  sum  without  mentioning  inter- 
est, interest  can  only  be  recovered  to  the 
prejudice  of  subsequent  lien  creditors, 
from  the  date  of  the  revival ;  and  this, 
although  it  be  shown  that  interest  had 
actually  been  unpaid  for  two  years 
previous  thereto.  McCamanfs  Estate,  12 
Lane.  251. 

52.  Where  a  landowner  appeals  from 
an  award  and  afterwards  withdraws  his 
appeal,  the  court  will  not  allow  inter^t 
from  the  date  of  the  award,  but  from  the 
date  of  the  withdrawal  of  the  appeal  by 
the  entry  of  judgment  as  of  the  latter 
date.  Donaidaon  v.  Pennsylvania  S.  B. 
Co.,  6  C.  C.  62  n. ;  s.  c.  160  P.  S.  391  n. 

IV.  When  interest  ceases. 

53.  Where  a  mortgagee  claims  against 
the  general  estate  of  an  insolvent  dece- 
dent, he  will  be  allowed  a  dividend  on 
the  principal  of  his  bond  and  interest  to 
the  date  of  the  decedent's  death ;  where 
an  estate  is  insolvent,  interest  upon  all 
claims  can  only  be  computed  to  the  de- 
cedent's death.  Keebler's  Estate,  4  Dist 
Rep.  346. 

54.  Interest  on  money  paid  into  court 
on  the  extension  of  real  estate  ceases 
from  the  time  of  payment  Van  Storch's 
Estate,  5  Kulp  389. 

55.  An  administrator  may  retain  an 
honest  debt  against  the  estate  which  would 
otherwise  be  barred  by  the  statute  of 
limitations,  but  no  interest  will  be  allowed 
after  the  grant  of  letters.    Lazaru^s  E»- 


3840 


Digitized  by 


Google 


7681 


INTEREST,    V.-VI. 


7682 


tote,  6  Kulp  63 ;  affirmed  in  142  P.  S.  104, 
and  reversed  in  145  P.  S.  1. 

56.  One  having  a  judgment  against  a 
township  is  entitled  to  collect  debt  and 
interest  to  the  date  of  actual  payment ; 
but  where  the  judgment  has  been  included 
in  a  schedule  of  debts  marshalled  against 
the  township,  on  the  basis  of  which  a 
special  tax  has  been  ordered  to  pay  all 
debts  and  interest  to  the  date  of  the 
decree,  the  courts  will  not  by  mandamus 
order  the  township  treasurer  to  pay  inter- 
est which  may  accrue  after  the  decree 
imposing  the  special  tax.  In  re  Plains 
Towmhip,  7  Kulp  234. 

57.  Upon  a  sale  for  payment  of  debts, 
interest  on  a  judgment  agaLost  decedent 
should  be  calculated  to  the  return  day 
and  confirmation  of  the  last  sale.  Xe- 
fever's  Estate,  7  Lane.  13L 

V.  Amount  recoyerable. 

sa  In  a  suit  upon  a  note  executed  in 
another  state,  the  rate  of  interest  is  regu- 
lated by  the  statutes  of  that  state. 
Sprawls  T.  McCkmd,  5  Cent  453. 

59.  A  promissory  note  not  made  pay- 
able elsewhere  is  payable  at  the  place 
where  it  was  made,  and  bears  interest 
according  to  the  law  of  the  latter  place. 
Clark  V.  Searight,  136  P.  S.  173. 

60.  The  right  of  the  commonwealth  to 
a  tax  cannot  be  lost  by  the  neglect  or  un- 
faithfulness of  her  agents,  but  this  rule 
applies  only  to  the  tax  and  not  to  the 
penalties ;  where  a  city  collected  the  tax 
on  loans  and  paid  it  over  to  its  treasurer, 
and  for  sixteen  months  afterwards  not  a 
quarterly  return  or  payment  was  re- 
quested or  exacted  by  the  common- 
wealth's officers  ;  it  was  held,  that  inter- 
est on  the  tax  at  twelve  per  cent  should 
be  lowered  to  six  per  cent,  and  that  the 
fees  of  the  attorney-general  should  be 
stricken  off.  GommHh  v.  Philadelphia 
County,  167  P.  S.  658. 

61.  Where  there  was  found  among  the 
effects  of  a  decedent  a  promissory  note 
for  fifty  thousand  dollars  signed  by  him 
to  the  order  of  his  sister,  due  one  day 


after  date,  and  on  the  same  paper  was  a 
memorandum  that  "  this  note  is  invested 
in  government  bonds  at  four  per  cent,  be- 
longing to  Eliza  Gilmor,"  and  the  dece- 
dent had  a  large  sum  of  money  invested  in 
such  government  bonds,  and  there  were 
two  receipts  on  the  note  for  interest  at 
the  rate  of  four  per  cent;  it  was  held, 
that  the  memorandum  was  clearly  insuffi- 
cient to  warrant  an  inference  that  the  de- 
cedent held  the  bonds  in  trust  for  his 
sister ;  and  it  was  further  held,  that  the 
sister  was  entitled  to  interest  on  her  note 
at  the  rate  of  four  per  cent  only.  It 
was  further  held,  that  the  evidence  was 
not  sufficient  to  establish  a  trust  in  cer- 
tain mortgages  and  judgments  found  in  a 
wallet  and  labelled  with  the  name  of  the 
decedent's  sister.  OUmor's  Estate,  158 
P.  S.  186. 

62.  Where  a  vendee  of  land  agreed  to 
pay  the  "  accruing  interest "  on  a  mort- 
gage ;  it  was  held,  that  the  words  "  accru- 
ing interest"  meant  running  or  accumu- 
lating interest,  and  did  not  embrace  any 
part  of  a  six  months'  interest  which  was 
overdue  and  unpaid  at  the  date  of  the 
contract.  Gross  v.  Partenheimer,  159  P. 
S.  666. 

63.  Where  a  mortgage  called  for  six 
per  cent  but  a  decedent  had  collected  in- 
terest for  about  fifteen  years  at  the  rate 
of  five  and  one  quarter  per  cent ;  it  was 
held,  that  after  his  death,  his  executors 
could  coUect  the  interest  at  six  per  cent. 
McElwain's  Estate,  11  Lane.  193. 


VI.  Payment  of  interest. 

6*.  The  payment  of  the  annual  interest 
on  a  bond  may  be  inferred  from  the  fact 
that  the  obligor  was  at  all  times  able  to 
pay,  and  that  the  obligee  was  depend- 
ent upon  the  interest  for  her  support. 
Haine^s  Appeal,  2  Cent.  341.  See  note 
to  Rockhill  V.  Rockhm,  14  Atlan.  762. 

65.  A  payment  of  interest  after  the 
maturity  of  a  debt  is  not  a  sufficient  con- 
sideration to  support  an  agreement  to 
extend  the   time  of   payment;    such  a 
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promise  of  extension  will  not  discharge  a 
surety.     Boring's  Appeal,  9  Cent.  394. 

66.  Where  the  obligee  in  a  bond  en- 
dorses payment  of  interest  on  the  bond 
in  the  presence  of  the  obligor,  each  time 
the  interest  becomes  payable,  it  is  a  suf- 
ficient execution  of  a  gift  of  the  inter- 
est to  the  obligor.  Lewies  Estate,  139 
P.  8.  640. 


vn.  Usttrions  interest 
(a)  What  is  usury. 

67.  A  transaction  is  not  usurious 
merely  because  the  judgment  note  in  con- 
troversy was  given  on  the  same  day  and 
executed  in  exchange  for  royalties  on 
coal,  to  which  the  plaintifE  was  entitled 
under  a  previous  agreement.  Trin^a  Ap- 
peal, 13  Atlan.  765. 

6a  Usiiry  is  not  established  by  the 
fact  that  the  plaintiff  purchased  a  num- 
ber of  small  notes  of  the  defendant  at  a 
discount,  and  two  new  notes  were  taken 
for  their  face  value.  Donehoo^a  Appeal, 
16  Atlan.  924. 

69.  A  bonus  for  a  loan  secured  by  a 
separate  note,  which  is  subsequently 
paid,  may  be  set  up  as  a  credit  against  a 
judgment  given  for  the  original  loan. 
Mymyer  v.  Colvin,  127  P.  S.  114.  See 
Cdvin  V.  mymyer,  121  Ibid.  682. 

70.  Where  a  municipal  lien  was  filed 
for  paving,  and  it  appeared  that  the  de- 
fendant had  loaned  money  to  the  con- 
tractor to  complete  his  contract,  and  that 
the  agreement  of  loan  provided  for  an 
allowance  to  the  defendant  of  ten  per 
cent  upon  all  bills,  which  he  might  have 
to  pay  by  reason  of  his  being  the  owner 
of  real  estate  upon  the  line  of  the  street, 
but  there  was  no  provision  in  the  agree- 
ment as  to  how  or  when  the  loan  should 
be  repaid;  it  was  keld,  that  the  lender 
could  show  by  parol  evidence  that  the 
agreement  between  him  and  the  contrac- 
tor was,  that  the  amount  borrowed  should 
go  as  against  the  claim  of  the  contractor 
for  paving;  and  it  was  further  held,  that 
the  deduction  of  tm  per  cent  was  not 


usurious.    PbOadelphia  y.  Kdi^,  166  P.  S. 
207. 

71.  It  is  usury  for  an  unincorporated 
building  association  to  dednct  premiums 
from  the  principal  of  a  mortgage  executed 
to  a  trustee  in  its  behalf,  and  in  an  action 
by  the  building  association  after  incor- 
poration upon  such  a  mortgage,  the  de- 
fence of  usury  may  be  set  up  by  the 
mortgagor  or  his  assignee  for  creditors. 
BoUmd'a  Estate,  2  York  122. 

(6)  When  asnrioos  interest  may  be  re- 
covered back. 

72.  A  vendee  of  land  who  pays  a  cer- 
tain sum  to  his  vendor  to  be  paid  by  him 
to  a  certain  judgment  creditor,  cannot  re- 
cover from  the  latter  the  nsury  on  his 
judgment  received  by  him  from  the  ven- 
dor.    OuUinger  v.  Zahniaer,  5  Cent  303. 

73.  Upon  the  assignment  of  a  usurious 
judgment  there  is  an  implied  agreement 
in  law  that  the  judgment  is  a  valid  one 
for  the  amount  shown  on  its  face,  and  the 
assignee  may  recover  from  the  assignor 
the  amount  of  usurious  interest,  which 
had  been  paid  on  the  judgment  SOde- 
brand'a  Estate,  3  York  191. 

(«)  Defoice  of  usury. 

74.  A  debtor  cannot,  at  the  time  the 
debt  is  contracted,  waive  his  right  to  ob- 
ject to  the  payment  of  or  to  sue  for  and 
recover  usurious  interest  paid  by  him. 
MeUon'a  Appeal,  7  Atlan.  201. 

75.  The  court  will  not  strike  off  the 
satisfaction  of  a  judgment  and  open  the 
same  to  permit  usurious  interest  therein 
to  be  set  up  as  a  defence  to  a  subsequent 
judgment  for  the  same  debt,  where  it  ap- 
pears that  the  satisfaction  was  entered  at 
the  defendant's  instance  and  not  fraodo- 
lently  as  a  device  to  cover  up  vsraj. 
Petti^a  Appeid,  126  P.  S.  420. 

76.  If  the  eoDsiderstioa  of  a  judgment 
be  twofold,  usury  for  forbearance  in  not 
pressing  a  debt,  and  a  release  bom  a 
certain  contract,  the  judgment  will  be 
opened  to  ascertain  the  propcHtion  whiek 
was  for  forbearance.  SooU  v.  Harper,  i 
Montg.  143. 
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77.  It  is  not  nnlawful  for  a  debtor  to 
pay  more  than  six  per  cent  interest,  and 
another  creditor  has  no  right  to  attack 
such  a  transaction  unless  the  agreement  to 
pay  a  higher  rate  was  part  of  a  scheme 
to  cheat  and  defraud  the  other  creditors 
of  the  debtor.  Selser's  Estate,  141  P.  S. 
529;  affirming  s.  c.  7  C.  C.  417. 

7a  The  mere  omission  by  a  mortgagor, 
at  the  request  of  the  mortgagee,  to  set  up 
the  defence  of  usury  in  a  proceeding  to 
determine  whether  the  mortgage  was  a 
first  or  second  lien,  will  not  estop  the 
mortgagor  from  subsequently  setting  up 
the  defence  of  usury.  Beap  v.  Battle, 
155  P.  S.  265 ;  affirming -a.  c.  6  Kulp  423. 

79.  The  satisfaction  of  a  mortgage  and 
the  taMng  of  a  new  mortgage  in  its  place 
does  not  extinguish  the  mortgagor's  right 
to  have  an  usurious  payment  on  the  first 
mortgage  applied  in  discharge  pro  tanto  of 
the  principal  debt.  Beap  t.  Battle,  155 
P.  S.  265 ;  affirming  s.  c.  6  Kulp  423. 

80.  A  mortgagor  against  whose  land  a 
judgment  has  been  entered  upon  a  scire 
facias,  cannot,  after  the  land  has  been 
sold  at  a  judicial  sale,  have  the  judgment 
opened  on  the  groimd  of  usury,  where  the 
mortgagee  offers  to  file  a  paper  renounc- 
ing and  relinquishing  all  right  to  sue  and 
to  recover  a  judgment  upon  the  bond 
accompanying  the  mortgage.  Beap  v. 
Battle,  155  P.  S.  265;  affirming  8.  o.  6 
Kulp  423. 

81.  In  a  scire  facias  aur  mortgage 
against  the  mortgagor,  who  is  no  longer 
the  owner  of  the  property,  she  has  no 
soeh  interest  in  the  result  of  the  suit  as 
will  enable  her  to  set  up  usury  paid  by 
her  on  the  mortgage.  BroomeU  v.  Ander- 
son, 8  Atlan.  764. 

82.  In  a  scire  facias  sur  mortgage,  the 
only  person  who  can  defend,  because  of 
usury  included  in  the  mortgage,  is  the 
mortgagor;  a  terre  tenant  cannot,  as  a 
general  rule,  make  such  a  defence.  Beap 
T.  Battle,  166  P.  S.  266;  affirming  s.  c.  6 
Kulp  423. 

83.  Where  tiie  mortgtigor,  in  a  scire 
facias  sur  mortgage,  declined  to  defend 
with  terre  tenants  against  usurious  inter- 


est and  repudiated  of  record  any  such 
defence,  and  alter  judgment  was  obtained 
against  the  terre  tenants,  voluntarily  con- 
fessed judgment  to  the  mortgagee,  and 
the  judgment  against  the  terre  tenants 
was  subsequently  reversed ;  it  was  held, 
that  the  mortgagor  was  estopped  from 
joining  with  the  terre  tenants  in  proceed- 
ings to  open  the  judgment  confessed,  and 
from  defending  in  a  subsequent  trial 
against  the  amount  of  the  claim  alleged 
to  be  usurious.  Stayton  v.  Gfraham,  139 
P.  8. 1. 

84.  Upon  the  trial  of  a  sdre  facias  sur 
judgment,  the  only  defence  is  a  denial  of 
the  existence  of  the  judgment  or  proof  of 
satisfaction ;  usury  is  no  defence  to  such 
an  action.    Bickel  v.  Cleaver,  13  C.  C.  314. 

85.  In  an  action  by  a  national  bank  as 
an  endorsee  of  a  promissory  note,  it  is  no 
defence  that  the  note  was  discounted  at 
twenty-five  per  cent,  and  that  by  reason 
of  said  usurious  rate  of  interest,  the  plain- 
tiff was  not  entitled  to  recover  any  interest 
thereon,  nor  to  recover  an  amount  exceed- 
ing the  actual  amount  paid  for  the  note. 
Second  National  Bank  of  Clarion  v.  Mor- 
gan, 166  P.  S.  199. 

(<l)  Effect  of  usury. 

86.  A  surety  upon  a  note  will  not  be 
discharged  by  the  payment  of  usurious 
interest  by  the  principal  unless  there  be 
evidence  of  some  change  in  the  contract. 
.Keener  v.  MiUer,  3  York  217. 

87.  Any  usurious  interest  paid  will  be 
deemed  a  credit  on  the  principal  sum  due, 
but  where  a  judgment  is  regularly  entered 
in  a  court  of  record,  the  proper  forum  to 
determine  the  question  of  usury  is  the 
court  in  which  the  judgment  was  entered 
upon  a  motion  to  open  the  judgment. 
MaJwnetfs  Estate,  15  C.  C.  302. 

8a  As  to  the  effect  of  the  payment  of 
usury  to  an  agent,  see  notes  to  Bonus  v. 
Trefz,  2  Atlan.  376;  and  Nichols  v.  Oabam, 
3  Ibid.  156. 

(«)  Penalty  for  charging. 
89.  The  penalty  for  charging  usurious 
interest  cannot  be  enforced,  where  the 
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usurious  interest  on  a  note  is  included 
in  a  renewal  note,  without  an  t^eement 
that  the  latter  shall  be  in  payment  of  the 
original,  and  a  judgment  on  the  renewal 
note  is  subsequently  paid  in  full.  Kearney 
V.  First  National  Bank,  129  P.  S.  577. 

90.  The  sums  which  may  be  recovered 
from  a  national  bank,  vmder  the  act  of 
Congress  3  June  1864,  for  taking  usurious 
interest  are  penalties.  0»bom  v.  First 
National  Bank  of  Alliens,  154  P.  S.  134. 

91.  An  affidavit  of  defence  cannot  be 
required  in  a  suit  for  a  penalty,  such  as  a 
suit  under  the  National  Banking  Act,  to 
recover  twice  the  amount  of  usurious  in- 
terest ;  and  this,  though  such  penalty  be 
collectable  in  an  action  of  debt.  Union 
Glass  Co.  V.  First  Nat.  Bank  of  Neto- 
castle,  10  C.  C.  666. 

92.  In  a  suit  under  the  National  Bank- 
ing Act  to  recover  twice  the  amount  of 
usurious  interest  paid,  the  bank  cannot 
be  required  to  produce  its  books  to  be 
used  in  evidence  on  the  trial  of  the  cause. 
Union  Glass  Co.  v.  FHrst  National  Bank 
ofNewcastte,  10  C.  C.  674. 


INTERPLEADER. 

See  Execution,  VIII. :  Pleading,  XXIII. 

INTESTACY. 

See  Decedents'  Estates  :  Descent. 

INTOXICATION. 

See  Cbihinal  Law,  in. 

ISLANDS. 

See  Land. 

JAILS. 

See  County  :  County  Commissioneks. 

1.  The  act  1  April  1852  (P.  L.  211) 
having  vested  in  the  county  commis- 
sioners of  Schuylkill  county  the  appoint- 


ment of  the  keeper  of  the  county  prison, 
subject  to  the  approval  of  the  quarter 
sessions ;  it  was  held,  that  the  court  could 
not  review  such  an  appointment  in  pur- 
suance to  the  views,  preferences  and 
opinions  of  any  section  of  the  community, 
nor  could  it  inquire  into  the  reasons 
which  prompted  the  appointment.  Mar- 
tin's Case,  11  C.  C.  279;  Dunkelberger's 
Case,  14  C.  C.  641. 

2.  The  quarter  sessions  has  jurisdic- 
tion to  order  and  conduct  an  investigation 
of  the  management  of  the  county  prisons 
where  the  State  Board  of  Charities  has 
filed  charges  against  a  sheriff  and  keepers ; 
the  court  may  fine  and  imprison  the 
sheriff  and  keepers  for  misconduct  in  the 
management;  it  has  power  to  remove 
prison  keepers  for  misconducting  them- 
selves in  office;  so  it  may  hold  keepers 
to  bail  to  answer  the  charge  of  furnish- 
ing liquor  to  prisoners.  Bucks  County 
Prison,  16  C.  C.  669. 


JOINDER  OF  ACTIONS. 

See  Pleading,  XL 

JOINT  DEBTORS. 

See  Debtob  and  Cbeditob,  L 


JOINT  OWNERS. 

See  Evidence,  XXIX:    Pabtnbeship  : 
Shipping. 

I.  Tenancy  by  entireties. 

II.  Survivorship. 

m.  Tenancy  in  common. 

IV.  Partnership   between   tenants  in 

common. 

V.  Contracts  between. 

VI.  Power  to  bind  co-tenant 

VII.  Acquisition  of  joint  estate. 

VIII.  Rights  of  joint  owners. 

DL  Suits  between  joint  owners. 

X.  Joint  owners  of  personalty. 
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I.  Tenancy  by  entireties. 

1.  Where  land  is  conveyed  to  husband 
and  wife,  they  become  tenants  by  entire- 
ties, and  when,  on  a  sale  of  the  land  so 
held,  they  take  in  their  joint  names  a 
mortgage  for  the  purchase  money,  the  pre- 
sumption is  that  they  intend  to  hold  the 
mortgage  as  they  did  the  land.  Tenancy 
by  entireties  is  not  abolished  by  the  act 
31  March  1812  (Brightly's  Purdon  1089), 
abolishing  survivorship  in  joint  tenancy ; 
nor  by  the  married  persons'  property  act 
3  June  1887  (P.  L.  332).  Bramberry'a 
Estate,  166  P.  S.  628. 

2.  A  husband  and  wife  making  a  de- 
posit in  their  joint  names,  hold  by  entire- 
ties, and  the  survivor  takes  the  whole, 
and  this,  though  the  husband  before  his 
death  gave  notice  of  his  intention  to 
withdraw.  Donnelly's  Estate,  7  C.  C. 
196;  8.  c.  46  L.I.  230. 

3.  Where  a  mortgage  is  assigned  to 
husband  and  wife  in  equal  moieties  or 
half  parts  as  tenants  in  common,  the  hus- 
band and  wife  held  by  entireties,  and 
upon  the  death  of  either,  the  survivor 
takes  the  whole  by  right  of  survivorship. 
Young's  Estate,  15  C.  C  296 ;  s.  o.  36  W. 
N.  C.  164. 

See  HusBAXD  and  Wife. 

n.  Survirorshlp. 

4.  The  act  of  31  March  1812  (Bright- 
ly's Purdon  1089),  abolishing  survivor- 
ship in  joint  tenancy,  does  not  apply  to 
trust  estates.  Harfs  Estate,!  C.  C.  S69; 
8.  c.  46  L.  I.  464. 

m.  Tenancy  in  common. 

5.  A  deed  to  a  grantee  and  her  heirs 
for  the  use  of  the  grantee  and  her  heirs, 
eniunerating  as  her  heirs  four  of  her 
children  by  name,  creates  a  tenancy  in 
common  in  the  grantee  and  the  four  chil- 
dren with  an  immediate  right  of  posses- 
sion in  all.  Brazington  v.  Hanson,  149 
P.  S.  289. 

6.  In  trespass  under  the  act  of  27 
March  1824  (Brightly's  Purdon  2006)  for 


cutting  timber,  if  the  plaintiffs  show 
title  to  an  undivided  three-fourths  of  the 
land  and  the  defendants  are  in  possession 
of  the  remaining  one-fourth,  though  under 
a  defective  title,  the  parties  must  be 
regarded  as  tenants  in  common.  Bush,  v. 
Gamble,  127  P.  S.  43. 

7.  Where  the  plaintiff  claimed  to  be  the 
joint  owner  of  an  engine,  and  he  brought 
suit  against  the  defendant  to  recover  a 
portion  of  the  proceeds  of  the  sale  of  the 
engine  made  by  the  defendant,  who  claimed 
that  plaintiff  either  had  no  interest  or  if 
he  had,  the  defendant's  principal  was 
plaintiffs  trustee,  but  there  was  evidence 
that  plaintiff  had  exercised  acts  of  own- 
ership, and  declarations  of  defendant  were 
offered  to  show  that  plaintiff  had  an 
independent  interest  in  the  property;  it 
was  lield,  that  the  case  was  for  the  jury. 
Means  v.  Oridley,  164  P.  S.  387. 

a  Where  the  claimant  and  three  de- 
fendants were  lessees  in  an  oil  lease  and 
the  plaintiff  claimed  a  fourth  interest, 
and  it  appeared  by  an  agreement  between 
the  defendants  that  one  of  them  was  to 
have  a  one-eighth  interest,  and  there  was 
evidence  of  a  prior  parol  agreement  by 
which  plaintiff  was  entitled  to  one-half  of 
the  one-eighth ;  it  was  held,  that  the  evi- 
dence was  sufficient  to  overcome  the  pre- 
sumption that  the  parties  were  to  share 
equally.  Smiley  v.  Gailagher,  164  P.  S. 
498. 

9.  Where  three  tracts  of  land  are  all 
subject  to  the  same  oil  and  gas  lease  and 
are  devised  respectively  to  the  owner's 
three  children,  the  royalties  accruing 
under  the  lease  are  divisible  among  the 
three  devisees ;  and  this,  although  all  of 
the  wells  are  sunk  on  one  only  of  the 
three  tracts.  Wettengd  v.  Oormley,  160 
P.  S.  669. 

10.  Where  certain  employees  of  the 
owner  of  the  farm  were  to  raise  tobacco 
upon  it  and  were  to  receive  one-half  of  it 
as  compensation  for  their  labor;  it  was 
held,  that  such  employees  were  but  crop- 
pers, and  as  such,  they  acquired  no  prop- 
erty in  the  tobacco  until  it  was  divided. 
McCormick  v.  SkUes,  163  P.  S.  590. 
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IV.  Partnership  between  tenants 
in  common. 

11.  An  agreement  between  two  tenants 
in  common  of  an  oil  lease  to  drill  an 
additional  well  at  their  common  cost, 
will  not  as  between  themselves  create  a 
partnership ;  in  the  absence  of  a  distinct 
agreement  the  presumption  is  that  they 
treated  with  each  other  as  owners  of 
separate  interests  in  an  undivided  lease. 
Dunham  v.  Loverock,  158  P.  S.  197. 

12.  No  presumption  of  partnership 
arises  from  the  operation  of  an  oil  well 
bj  tenants  in  common.  Neill  v.  Sham- 
burg,  158  P.  S.  263. 

13.  Where  two  tenants  in  common  of 
a  mine  lease  entered  into  an  agreement 
with  each  other  to  drill  wells  on  the 
property  and  each  to  pay  one-half  the 
costs  of  sinking  the  well  and  pumping 
the  oil,  and  the  oil  produced  was  to  be 
run  into  pipe  lines,  serving  the  district 
and  there  credited,  one-half  to  each  of  the 
tenants  in  common ;  it  was  held,  that  no 
partnership  existed  between  them.  But- 
ler Savings  Bank  v.  Osborne,  159  P.  S.  10. 

14.  A  division  of  the  product  between 
tenants  in  common  does  not  make  them 
partners;  persons  who  join  in  the  pur- 
chase of  goods  for  the  purpose  of  divid- 
ing them  among  themselves  and  not  for 
the  purpose  of  selling  them  are  not  Uable 
to  third  parties  as  partners.  Taylor  v. 
IHed,  161  P.  S.  53. 

15.  Where  the  recorded  title  to  real 
estate  is  in  tenants  in  common  who  are 
also  partners,  and  no  purchaser  or  lien 
creditor  appears,  and  there  is  no  contract 
expressly  made  upon  the  faith  of  soch 
title,  it  may  be  shown  by  parol  that  the 
property  was  bought  with  partnership 
money,  and  that  it  was  the  intention  of 
the  partners  to  hold  it  as  partnership 
property ;  and  this  may  be  shown  by  the 
testimony  of  the  surviving  partner  where 
such  testimcmy  neither  helps  to  establish 
a  liability  in  his  own  favor,  nor  to  shift 
upon  the  deceased  partner  a  burden  which 
the  estate  was  not  already  carrying,  but 
simply  aids  in  deciding  to  which  of  two 


conceded  creditors  a  fund  ought  to  go. 
Mttler's  Estate,  14  C.  C.  147. 

16.  That  land  was  conveyed  to  three 
persons  as  tenants  in  common,  who  were 
partners  and  subsequently  used  it  in  con- 
nection with  the  partnership  business, 
does  not,  standing  alone,  make  it  a 
partnership  property.  Shafer's  Estate,  1 
Northam.  153. 

V.  Contracts  between. 

17.  Where  a  tenant  in  common  mort- 
gaged his  interest  to  his  co-tenant  to  in- 
demnify him  against  a  contingent  loss, 
by  having  to  pay  a  guaranty  to  third  per- 
sons, and  after  the  execution  of  the  mort- 
g£^e,  the  mortgagor  sold  and  conveyed 
the  mortgaged  premises  to  the  mortgagee ; 
it  was  held,  that  there  was  no  such  confi- 
dential relations  between  the  parties  as 
required  the  mortgagee  to  disclose  to  the 
mortg{^or  the  facts  concerning  the  pro- 
duction of  oil  on  a  neighboring  leasehold, 
owned  by  the  mortgagee.  NeUl  v.  Shamr 
burg,  158  P.  S.  263. 

VI.  Power  to  bind  co-tenant. 

la  Upon  a  contract  to  sell  land  to 
three  vendees,  a  delivery  of  the  deed  to 
one  amounts  to  an  acceptance  of  delivery 
by  all.     Payne  v.  Echols,  15  Atlan.  895. 

19.  Where  several  tenants  in  common 
appoint  one  of  their  number  to  collect 
the  rents,  one  of  the  joint  owners  has  a 
right,  at  any  time,  to  revoke  the  agency 
so  far  as  his  own  interest  is  concerned, 
and  after  notice  of  such  revocation,  it  is 
the  duty  of  the  tenant  to  pay  over  to  the 
revoking  owner  his  proportionate  share 
of  the  rent.  Barrett  v.  BemdmaMs,  163 
P.  8.  122. 

20.  In  an  action  for  rent  by  one  of  sev- 
eral joint  owners  of  a  house  and  lot, 
where  it  appeared  that  all  of  the  j<Hnt 
owners  had  appointed  one  of  their  nunk- 
ber  a  trustee  to  collect  the  rent,  and  that 
the  trustee  had  rented  the  premises  to  the 
defendant  for  one  year  with  the  privilege 
of  renewal,  and  prior  to  the  expiration  of 
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the  year,  he  had  renewed  the  lease  and 
the  plaintiff  claimed  that  she  had  revoked 
the  appointment  of  the  trustee  and  noti- 
fied the  defendant  to  pay  her  share  of 
the  rent  to  herself ;  it  was  Jidd,  that  an 
afBdavit  of  defence  that  the  defendant 
had  no  notice  that  the  trustee  was  not  to 
renew  the  lease,  and  that  no  notiee  had 
been  given  to  her  as  provided  in  the 
lease,  and  that  she  had  continued  to  pay 
the  rent  to  the  trustee,  was  held  to  be 
sufficient  to  prevent  judgment  Barrett 
V.  Bemelmans,  165  P.  S.  204. 

21.  Where  a  brother  of  full  age,  acting 
for  himself  and  as  next  friend  of  his 
minor  sister,  asserts  a  forfeiture  of  an  oil 
lease  of  land  owned  by  them  in  common, 
he  cannot  afterwards  recover  for  himself 
his  share  of  the  monthly  damages  stipu- 
lated in  the  lease  and  accruing  between 
the  date  of  the  assertion  of  forfeiture  and 
the  institution  of  the  suit ;  it  seems  that 
if  the  action  of  the  brother  was  judicious 
and  for  the  best  interests  of  the  minors, 
the  forfeiture  would  be  sustained  against 
them.  WUatm  v.  Goldstein,  162  P.  S.  624 ; 
reversing  s.  c.  12  C.  C.  337.  See  Heinouer 
V.  Jones,  169  P.  S.  228. 

22.  Where  the  lessees  of  an  oil  and 
gas  lease  were  not  tenants  in  common, 
but  joint  grantees  of  a  right  or  privilege, 
and  were  bound  jointly  to  perform  the 
covenants  of  the  contract;  it  was  hdd, 
that  the  declarations  and  acts  of  two  of 
the  lessees  were  binding  upon  the  third. 
Hooks  V.  Forst,  166  P.  S.  238. 

2&  Where  land  is  devoted  by  the  own- 
ers to  a  particular  purpose  (as  church 
property),  which  use  entered  into  the  con- 
sideration of  the  contract  of  purchase, 
one  of  the  tenants  in  common  cannot  de- 
feat the  joint  purpose  by  partition  with- 
out the  consent  of  the  co-tenants ;  equity 
has  no  jurisdiction  to  decree  partition  of 
church  property  owned  in  common  by 
two  congregations.  Swoyer  v.  Schaeffer, 
13  C.  C.  346. 


vn.  Acqtdsitioii  of  joint  estate. 

24.  That  a  tenant  in  common  cannot 
acquire  a  tax  title  to  the  prejudice  of  his 
co-tenants,  see  note  to  Chace  v.  Durfee, 
14  Atlan.  919. 

25.  A  joint  owner  of  an  oil  lease,  work 
upon  which  had  been  temporarily  discon- 
tinued, who,  through  an  agent,  procures 
another  lease  of  the  same  property  to 
himself,  holds  a  proportional  part  of  the 
same  as  trustee  for  his  co-tenant.  Wei- 
hies  Appeal,  127  P.  S.  34. 

26.  One  tenant  in  common  cannot  pur- 
chase an  encumbrance  or  an  outstanding 
title  and  set  it  up  against  his  co-tenants 
for  the  purpose  of  depriving  them  of  their 
interests ;  where  a  tenant  in  common  pur- 
chases with  his  own  money,  in  the  name 
of  another,  the  estate  in  common  at  a  tax 
sale,  the  purchase  inures  to  the  benefit 
of  all  his  co-tenants.  Tanney  v.  Tanney, 
169  P.  S.  277;  affirming  a.  c.  41  P.  L.  J. 
43. 

27.  A  purchase  by  a  tenant  in  common 
at  a  tax  sale  of  the  estate  held  in  com- 
mon, does  not  create  a  resulting  trust 
under  the  act  22  April  1856  (Brightly's 
Purdon  1212),  so  as  to  bar  the  other  ten- 
ants in  common  from  the  right  to  insti- 
tute an  action  of  ejectment  after  the  ex- 
piration of  five  years  from  the  tax  sale. 
Tanney  v.  Tanney,  159  P.  S.  277  ;  affirm- 
ing 8.  c.  41  P.  L.  J.  43. 

2a  Where  tenants  in  common  accept 
the  proceeds  of  a  tax  sale  of  the  estate  in 
common,  in  ignorance  of  the  fact  that  the 
estate  has  been  bought  by  one  of  their 
own  number,  they  will  not  be  estopped 
from  subsequently  avoiding  the  deed  to 
the  purchaser.  Tanney  v.  Tanney,  169 
P.  S.  277 ;  affirming  s.  c.  41  P.  L.  J.  43. 

29.  One  of  several  tenants  in  common 
cannot  purchase  a  mortgage  upon  the 
land  and  set  it  up  against  his  co-tenants 
for  the  purpose  of  depriving  them  of 
their  interests ;  a  sheriff's  sale  on  such  a 
mortgi^  will  be  restrained  by  injunction. 
Fisher  v.  Hartman,  166  P.  S.  16. 
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Vm.  Rights  of  joint  owners. 

30.  yniere  three  persons  built  a  build- 
ing, and  the  property  being  divided  be- 
tween them,  the  stairways  being  wholly 
upon  the  portion  allotted  to  the  defend- 
ants; it  was  held,  that  the  right  of  the 
plaintiff  to  use  the  stairways  was  a  per- 
manent servitude.  Pierce  v.  CMand,  133 
P.  S.  189;  affirming  s.  c.  1  Lack.  Jur. 
185. 

31.  Where  four  brothers  purchased  a 
burial  lot,  and  erected  a  monument  thereon 
at  their  joint  expense,  and  on  each  side 
of  the  monument  inscribed  the  name  of 
one  of  the  brothers,  and  set  apart  the 
space  opposite  each  name  for  such 
brother's  family;  it  was  held,  that  no 
one  of  the  brothers  could  permit  the  in- 
terment in  his  portion  of  the  lot  without 
the  consent  of  the  other  owners,  of  any 
person  not  a  member  of  the  family ;  and 
where  the  executors  of  the  widow  of  one 
of  the  brothers  cut  off  the  raised  letters 
on  one  face  of  the  monument;  it  was 
hdd,  that  a  court  of  equity  would,  by 
a  mandatory  injunction,  require  an  en- 
tirely new  monument  to  be  erected  at  the 
expense  of  the  widow's  estate.  Lewia  v. 
Walker,  165  P.  S.  30. 


EC.  Suits  between  joint  owners. 

32.  One  tenant  in  common  may  main- 
tain assumpsit  against  his  co-tenant  for 
a  share  of  the  profits,  upon  proof  that 
the  whole  was  received  by  the  defendant 
Haggerty  v.  McOeever,  5  Kulp  463. 

33.  A  tenant  in  common  working  a 
coal  mine  belonging  to  joint  owners  is 
bound  to  pay  to  his  co-tenant  a  propor- 
tion of  the  money  realized  by  the  sale  of 
the  coal.  Southwest  Coal  <fc  Coke  Co.  v. 
Warden,  1  Atlan.  421. 

34.  If  one  tenant  in  common  in  exclu- 
sive possession  operate  a  slate  quarry 
opened  and  developed,  the  measure  of 
the  damages  of  his  co-tenant  under  the 
act  of  25  April  1850  is  the  fair  market 
value  of  the  slate  in  place,  the  royalty  or 
slate-leave  to  be  obtained  for  the  privi- 


lege of  removal.    Fulmer's  Jfpeal,  128 
P.  S.  24. 

35.  Where  one  of  several  heirs  has 
had  possession  of  the  real  estate,  equity 
will  compel  him  to  account  to  his  co-heirs 
for  their  proportions  of  the  rental  value 
of  the  land ;  and  this,  whether  his  exclu- 
sive possession  was  with  or  without  the 
consent  of  the  other  owners.  Clayton  v. 
McCay,  143  P.  S.  225. 

36.  Tenants  in  common,  who  are  also 
trustees,  and  who  occupy  part  of  the 
common  real  estate,  are  liable  to  their  co- 
tenants  for  rent  of  the  same.  SpeUbrinJi^a 
Estate,  15  C.  C.  506. 

37.  Each  tenant  in  common  has  an 
equal  right  to  the  possession  of  the 
whole,  and  one  could  only  maintain  an 
action  of  account  at  common  law  against 
his  companion,  in  the  case  where  he 
had  expressly  constituted  him  his  bailiff. 
Kennedy's  Estate,  1  Lack.  L.  N.  135. 

3a  Where  two  joint  owners  owned 
three-fourths,  and  another  co-owner  owned 
the  other  fourth,  and  the  whole  tract  was 
charged  with  a  dower  charge  of  $2475, 
payable  to  nine  heirs,  of  which  the  last 
mentioned  co-owner  was  one,  and  the 
first  two  owners  paid  $2200  to  the  other 
heirs,  and  received  their  release,  and 
subsequently  their  interest  was  sold  at 
sheriff's  sale ;  it  was  held,  upon  distribu- 
tion, that  the  third  coowner  was  not  en- 
titled to  recover  any  of  the  proceeds,  as 
the  other  two  joint  owners  had  already 
paid  more  of  said  dower  than  they  were 
bound  to  pay.  Bovoman  v.  Bowman,  1 
Tork  215. 

39.  In  ejectment  against  a  co-owner 
where  the  defendant  claims  title  by  ad- 
verse possession,  a  parol  gift  from  th& 
father  to  the  defendant,  though  not  good 
in  itself,  is  evidence  that  he  entered  ad- 
versely.    Craig  v.  Craig,  11  Atlan.  60. 

40.  A  tenant  in  common  may  recover 
in  ejectment  against  a  co-tenant  who 
takes  possession  of  the  whole  premises 
and  asserts  title  thereto ;  the  actual  ous- 
ter need  not  be  accompanied  by  actual 
force.  Shrawder  v.  Snyder,  6  Montg.  66  j 
reversed  on  another  point  in  142  P.  S.  L 
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41.  Trespass  for  damages  for  cutting 
timber  by  two  co-tenants  against  a  stranger 
will  not  lie  where  the  cutting  was  actu- 
ally done  by  one  of  the  co-tenants,  though 
the  stranger  may  have  been  concerned 
therein.  Ramsey  v.  Brown,  1  Mona.  641 ; 
8.  c.  17  Atlan.  207. 

.  42.  The  act  of  4  May  1869  (Brightly's 
Purdon  2082),  though  it  gives  a  tenant 
in  common  the  same  remedy  against  his 
co-tenant  as  against  a  stranger,  does  not 
authorize  in  his  favor  the  penalty  of 
double  or  treble  damages  provided  by 
the  act  of  27  March  1824  (Brightly's 
Purdon  2006).  Bmh  v.  QanMe,  127  P. 
S.43. 

43.  Where  the  lessee  of  a  tenant  in 
common  is  lawfully  in  possession  of  the 
whole  tract,  an  entry  by  the  other  tenant 
in  common,  coupled  with  an  unlawful 
taking  of  a  portion  of  the  crop,  becomes 
a  trespass  ab  initio;  the  remedy  of  the 
excluded  tenant  iti  common  is  an  action 
against  the  co-tenant,  or,  if  he  repudiates 
the  lease,  he  may  sue  the  lessee  for  mesne 
profits  or  for  use  and  occupation.  Baker 
V.  Lewis,  150  P.  S.  251. 

44.  Trespass  lies  by  one  tenant  in  com- 
mon against  another  where  there  has  been 
a  total  destruction  of  the  subject-matter  of 
the  tenancy  in  common ;  it  lies  by  a  land- 
owner against  his  neighbor  for  the  cut- 
ting down  of  a  tree  standing  upon  the 
boundary  line  between  his  lands  and  his 
neighbor's.  Miller  v.  Holland,  13  C.  0. 
622;  8.  0.  3  Dist  Rep.  449. 

45.  Where  a  tree  is  on  the  line  between 
two  adjoining  properties,  a  court  of  equity 
will  enjoin  its  destruction  at  the  instance 
of  one  of  the  owners.  Comfort  v.  Ever- 
hardt,  35  W.  N.  C.  364. 

46.  One  of  three  joint  owners  of  an 
oil  lease  is  not  liable  to  a  second  owner, 
employed  by  the  third  owner  without  de- 
fendant's consent,  for  a  share  of  the  ex- 
penses in  working  the  well,  and  this 
though  he  had  received  his  share  of  the 
product.  Thompson  v.  Newton,  7  Atlan. 
64. 

47.  One  tenant  in  common  may  be- 
come a  creditor  of  his  co-tenant  for  the 


amoimt  expended  by  him  in  the  improve- 
ment of  the  joint  property.  Kieffer's 
Estate,  136  P.  S.  536;  s.  c.  26  W.  N.  C. 
561. 

4a  Where  a  writ  of  estrepement  was 
issued  at  the  suit  of  one  tenant  in  com- 
mon against  another  to  prevent  the  cut- 
ting and  removal  of  timber ;  it  was  held, 
that  the  court  had  power  to  open  the 
writ  so  far  as  to  permit  the  defendant, 
upon  entering  security,  to  remove  the 
timber  which  had  been  cut.  Hensal  v. 
WrigU,  10  C.  C.  416. 


X.  Joint  owners  of  personalty. 

49.  A  devise  of  income  to  three  chil- 
dren, naming  them,  vests  in  each  of  the 
children.  The  incident  of  survivorship 
is  taken  from  the  joint  tenancy  by  the 
act  of  31  March  1812  (Brightly's  Purdon 
1089).  KdlocVs  Estate,  7  C.  C.  348; 
8.  c.  46  L.  J.  281. 

50.  Upon  a  bequest  of  income  to  two, 
"  to  be  paid  to  them  equally  during  their 
natural  lives,"  and  upon  their  death  the 
principal  to  be  divided;  AcZd, that  upon 
the  death  of  one  the  svirvivor  was  en- 
titled to  the  entire  income  for  life.  Er- 
win's  Estate,  5  Montg.  18. 

51.  Upon  a  bequest  of  income  to  two 
brothers  during  the  terms  of  their  natural 
lives,  and  at  their  decease  to  be  divided 
between  nephews  and  nieces ;  held,  that 
on  the  death  of  one  brother  the  survivor 
became  entitled  to  the  whole  income  for 
life.    Morison's  Estate,  6  Montg.  155. 

52.  If  there  be  satisfactory  evidence  of 
the  assent  of  the  plaintiffs  co-owners  to 
his  action  of  replevin,  and  claim  of  title, 
the  defendant  cannot  defeat  the  action  by 
setting  up  the  title  of  the  plaintiff's  co- 
owners.  Ferguson  v.  Rafferty,  128  P.  S. 
337. 

53.  In  an  action  against  two  upon  an 
alleged  joint  contract,  a  letter  by  one  de- 
fendant to  the  other  is  admissible  on 
the  question  of  ratification.  Zoebisch  v. 
Ranch,  133  P.  S.  532. 

54.  Where  one   of  two  owners  of  a 
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patent  agreed  to  paj  half  of  the  profits  of 
the  manufacture  to  his  coH)wner,  and  the 
two  owners  applied  for  a  reissue  of  the 
patent;  it  was  held,  that  the  agreement 
between  the  parties  was  not  affected  by 
the  fact  that  such  reissue  was  refused. 
Culp  v.  Allen,  166  P.  S.  286. 

95l  One  joint  owner  of  a  patent  cannot 
sue  another  for  infringement  nor  compel 
a  contribution  of  profits.  Battin  y.  Mar- 
tin, 10  Lane.  209. 


JOINT  STOCK  COMPANIES. 

I.  Organization. 

(a)  Names  in  articles. 

(b)  Contribution  and  description 

of  property. 

(c)  Individual  liability  of  part- 

ners. 

(d)  Becording  articles. 
II.   Elections. 

III.  Management  of  business. 

IV.  Powers  and  liabilities. 
V.  Mortgages. 

VT.  Rights  of  bondholders. 

VII.  Promissory  notes. 

VIII.  Checks. 

IX.  Suits  against  joint  stock  companies. 

X.  Assignment  of  interest. 

XI.  Dissolution  by  limitation. 

XIL  Insolvency. 


I.  Organization. 

(o)  Names  in  articles. 

1.  If  the  articles  of  agreement  do  not 
contain  the  full  names  of  all  the  parties, 
if  the  amoimt  subscribed  does  not  corre- 
spond with  the  amount  stated,  if  it  be  not 
stated  when  and  how  the  subscriptions 
were  to  be  made,  if  the  location  of  the 
business  be  not  specified,  and  there  be  no 
certificate  as  to  the  condition  of  the  sub- 
scriptions, there  is  no  compliance  with 
the  act  of  2  June  1874  (Brightly's  Pur- 
don  1086).  Pears  v.  Barnes,  1  Atlan. 
658. 

3.  The  requirement  that  the  statement 
shall  set  forth  the  full  names  of  the  mem- 


bers is  suf&ciently  complied  with  whan 
the  names  are  given  with  initials,  if  they 
are  so  used  by  the  persons  in  business,  and 
those  by  which  they  are  generally  known 
in  the  community.  Lajlin  v.  Stefikr,  146 
P.  S.434. 

3.  The  requirement  as  to  full  names  of 
members  is  met  by  giving  the  initials 
alone,  where  such  form  is  usually  used  \sj 
the  members  in  business  and  they  ate  so 
known  in  the  community.  Oearihg  v. 
CarroU,  161  P.  S.  79. 


(6)  Conttibntian  and  description  of 
property. 

4.  Where  property  has  not  been  con- 
tributed, scheduled  and  valued  as  directed 
by  the  act  1  May  1876  (Brightly's  Par- 
don 1088),  there  is  no  payment  of  the  cap- 
ital and  the  partners  are  liable  as  general 
partners;  property  described  as  having 
been  purchased  by  ^^  partners  from 
another  limited  company  subject  to  the 
payment  of  its  debts,  is  not  such  a  contri- 
bution of  property  as  that  act  contemr 
plates,  and  so  an  item  of  "  bills  receivable 
^2206.17  "  is  insufficient  where  no  other 
information  is  given  by  which  a  creditct 
could  ascertain  whether  the  notes  were 
worth  anything  or  not  Hadet  v.  Kent, 
160  P.  S.  86. 

5.  A  contribution  of  a  sum  certain 
representing  the  difference  between  the 
estimated  assets  and  liabilities  of  a  sob- 
scribing  firm  renders  the  organizatioa 
defective ;  and  this,  though  the  certificate 
would  certify  in  this  respect  according  to 
the  fact  Van  Horn  v.  Corcoran,  127  P. 
S.  255. 

6.  The  fact  that  patent  rights,  contrib- 
uted under  the  act  of  1  May  1876  (Bri^t 
ly's  Purdon  1088),  subsequently  sold  for 
much  less  than  valued  at,  is  not  snfSdent 
to  hold  the  members  liable  as  geoenl 
partners.  Bekjuss  v.  Moore,  134  P.  8. 
462;  afftrming  s.  o.  47  L.  L  36.  Seeac. 
46  L.  I.  26. 

7.  Under  the  act  1  May  1876  (Bright- 
ly's Purdcm  1088),  allowing  oontributions 
to  be  made  in  real  or  persona)  estate 
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mines  or  other  property  at  a  valuation  to 
be  approved  by  all  the  members,  a  sched- 
ule containing  a  description  and  valuation 
of  the  property  to  be  inserted  in  the 
articles  of  association ;  it  was  held,  that 
land  lying  in  an  adjoining  state  may  be 
the  subject  of  such  a  contribution;  that 
it  is  immaterial  that  the  lands  were  en- 
ciunbered,  at  least  when  notice  of  that 
fact  was  given  in  the  articles,  nor  does  it 
matter  that  the  title  consisted  only  of  a 
contract  of  purchase  on  which  nothing 
had  been  paid,  an  accident  having  delayed 
performance  which  was  carried  out  a  few 
months  afterwards.  When  the  schedules 
contained  a  full  description  by  location 
metes  and  bounds  and  area  and  a  state- 
ment of  the  undivided  interest  therein 
contributed  by  each  member,  with  the  val- 
uation of  the  total  contribution  so  made 
by  each,  and  a  valuation  of  all  the  lands  as 
a  whole,  the  requirements  of  the  act  arc 
substantially  complied  with;  the  com- 
pany may  fix  the  valuation  to  suit  itself, 
and  that  it  is  excessive  is  immaterial,  nor 
is  it  necessary  that  each  piece  of  prop- 
erty be  valued -separately.  Cock  v.  Bailey, 
146  P.  S.  328;  Laflin  v.  SteyOer,  146  P. 
8.434. 

a  Where  part  of  the  stock  is  sub- 
scribed for  by  paying  in  the  notes  of  a 
third  person,  the  members  become  indi- 
vidually liable  for  the  debts  of  the  com- 
pany. Frank  v.  Leuoia  Foundry  &  Machine 
Co.,  41  P.  L.  J.  33. 

9.  The  certificate,  under  the  act  of  1 
May  1876  (Brightly's  Purdon  1088),  must 
set  forth  such  a  description  of  the  prop- 
erty contributed  as  will  enable  creditors 
to  ascertain  precisely  of  what  the  prop- 
erty consisted  and  judge  of  its  value. 
A  description,  as  "  merchandise,  lumber, 
book  accounts,  and  bills  receivable,"  is 
insufficient.  Van  Horn  v.  Corcoran,  127 
P.  S.  255;  Sheble  v.  Strong,  128  Ibid. 
316. 

10.  Where  the  description  of  property 
contributed  as  cash  is  too  general  to  en- 
able any  one  to  form  a  correct  estimate 
of  its  extent,  and  a  lumpage  valuation 
renders  it  difficult  to  judge  of  value,  they 


cannot  be  supplemented  by  oral  testi- 
mony, and  the  members  are  liable  as 
general  partners.  Gearing  v.  Carroll,  161 
P.  S.  79. 

11.  When  property  contributed  is  an 
equity  subject  to  payment  of  liens  or 
debts  of  any  kind,  the  certificate  should 
state  that  fact;  a  certificate  is  defective 
which  alleges  a  cash  subscription  of 
$24,000,  of  which  fifty  per  cent  is  to  be 
paid  by  a  given  date,  and  the  balance 
when  required,  when  it  appears  that  no 
cash  was  ever  paid,  and  only  notes  were 
given  after  much  delay.  Reynolds  v. 
Creveling,  4  Dist.  Kep.  419. 

(e)   Individual  liability  of  partners. 

12.  If  the  certificate  of  organization  be 
defective,  the  parties  are  liable  to  a  com- 
mon law  action  as  general  partners; 
creditors  are  not  confined  to  the  remedy 
provided  by  the  second  section  of  the  act 
of  2  June  1874  (Brightly's  Purdon  1086). 
Van  Horn  v.  Corcoran,  127  P.  S.  255. 

13.  A  judgment  against  a  limited  part- 
nership (imder  the  act  of  2  June  1874, 
Brightly's  Purdon  1086)  is  no  bar  to  an 
action  for  the  same  debt  against  the 
members  as  general  partners.  SJteble  t. 
Strong,,  128  P.  S.  316. 

14.  If  the  capital  be  paid  into  the 
hands  of  the  treasurer,  the  members  will 
not  be  held  liable  as  general  partners, 
because  a  portion  is  subsequently  applied 
to  carrying  out  a  bad  bargain  in  the 
purchase  of  property  connected  with  the 
partnership  business.  Masters  v.  Lander, 
131  P.  S.  195. 

19.  Where  a  person  subscribes  a  siun 
of  money  to  a  limited  partnership,  to  be 
applied  to  the  payment  of  a  mortgage  on 
real  estate  which  he  has  contributed  to 
the  association,  and  in  consequence  of  his 
failure  to  pay  the  same  the  mortgage  is 
foreclosed,  and  the  real  estate  is  bought 
in  by  the  mortgagee,  such  subscriber 
may  be  compelled  to  pay  the  money  by 
execution  against  him  personally  on  a 
judgment  against  the  association.  Cox 
V.  Watts,  157  P.  S.  93. 

16.  Where  two   members  of  a  joint 
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stock  company  granted  to  the  association 
the  coal  under  certain  land,  reserving 
royalties,  and  the  grantors  assigned  the 
royalties  to  the  plaintiff,  who  brought 
suit  for  same  against  the  members  of  the 
company  as  general  partners;  it  was 
hdd,  that  the  assignors,  being  members  of 
a  company  who  contracted  among  them- 
selves that  their  liability  should  be  limited 
to  the  stock  subscribed,  they  and  the 
plaintiffs  claiming  under  them  were  es- 
topped from  alleging  that  the  association 
was  defectively  organized  and  the  liabil- 
ity general.  Egbert  v.  Kimberly,  146  P.  S. 
96. 

17.  Where  a  creditor  assists  in  the 
organization  of  a  joint  stock  company 
by  his  debtors  and  others,  and  subse- 
quently, as  arranged  beforehand,  receives 
the  bonds  of  the  company  in  payment 
of  the  indebtedness,  he  is  estopped  from 
alleging  a  defective  organization  so  as  to 
hold  the  members  liable  as  general  part- 
ners. Allegheny  Nat.  Bank  v.  Bailey,  147 
P.  S.  111. 

la  Sufficiency  of  an  affidavit  of  defence 
to  an  action  against  a  joint  stock  company 
seeking  to  make  the  members  liable  as 
general  partners.  Masters  v.  Lander,  10 
Cent.  830. 

19.  Partners  are  not  necessarily  made 
liable  as  general  partners  by  reason  of  a 
failure  to  keep  a  subscription-list  book; 
this  provision  may  be  treated  as  directory 
if  the  book  is  capable  of  being  made  up 
from  other  books  and  accounts.  Beynolda 
v.  Creveling,  4  Dist.  Rep.  419. 

(<f)  Recording  articles. 

20.  The  failure  of  a  joint  stock  com- 
pany to  record  its  articles  before  the 
commencement  of  negotiations  which  cul- 
minated in  a  contract  after  the  articles 
were  recorded,  was  Jield  not  to  render 
the  members  of  the  association  liable  as 
individuals  or  general  partners  for  the 
goods  delivered  under  the  contract. 
Hinds  V.  Battin,  163  P.  S.  487.    , 


n.  Elections. 

21.  The  members  of  a  joint  stock  «m- 
pany  may  agree  that  in  the  management 
of  the  company  there  shall  be  two  votes 
of  equal  power,  one  belonging  to  one 
member  and  the  other  belonging  to  the 
other  two  remaining  members,  and  such 
an  agreement  applies  to  the  election  of 
liquidating  trustees ;  in  such  a  case,  where 
one  vote  is  cast  for  one  set  of  trustees 
and  the  other  vote  for  another  set,  there 
is  no  election  and  the  court  has  power  to 
appoint  the  trustees.  Imperial  Sted  Co., 
2  Dist  Rep.  826. 

22.  An  executor  cannot  vote  the  stock 
of  his  testator  in  a  joint  stock  company. 
Frank  v.  Lewis  Foundry  &  Machine  Co., 
41  P.  L.  J.  33. 

23.  A  transfer  of  stock  to  third  persons 
for  the  purpose  of  having  them  elected 
directors,  the  stock  remaining  the  prop- 
erty of  the  original  owner,  is  not  a  valid 
proceeding,  and  directors  so  elected  can- 
not hold  their  of&ce.  Frank  v.  Lewis 
Foundry  &  Machine  Co.,  41  P.  L.  J.  33. 

m.  Management  of  business. 

24.  Upon  a  bill  by  the  minority  of  the 
members  of  a  joint  stock  company,  for 
the  manufacture  and  sale  of  steel,  equity 
will  enjoin  a  change  in  the  location  of  the 
works.    Jennings's  Appeal,  16  Atlan.  19. 

25.  Where,  by  an  agreement  in  writing 
between  the  members,  it  was  provided 
that  subject  to  the  control  of  the  major- 
ity in  questions  relating  to  the  business, 
a  certain  member  should  have  special 
charge  of  the  mills  and  manufactnring; 
it  was  held,  that  such  agreement  created  a 
term  of  employment  for  the  life  of  the 
partnership  that  could  not  be  terminated 
by  a  vote  of  the  majority  in  number  and 
value  of  interests ;  that  the  superintend- 
ent, though  he  tendered  his  resignation 
but  withdrew  it  before  it  was  accepted, 
was  entitled  to  the  salary  until  the  disso- 
Ijation  of  the  partnership ;  but  in  an  ac- 
tion to  restrain  the  superintendent  from 
acting  as  such  and  for  damages,  it  was 
held,  that  he  could  not  recover  in  additkn 
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to  his  salary,  the  costs,  counsel  fees  and 
expenses  incurred  by  him  in  independent 
litigation  with  the  plaintiffs.  Jennings  v. 
Beale,  146  P.  S.  125.  See  Jennings's  Case, 
157  P.  S.  630. 


IV.  Powers  and  liabilities. 

26.  A  limited  partnership  for  the  mak- 
ing of  springs  has  power  to  purchase  with 
its  surplus  the  stock  of  a  steel  manufact- 

/  uring  corporation,  especially  when  the 
purchase  is  made  to  secure  stoel  on  favor- 
able terms.  Layng  v.  French  Spring  Co., 
149  P.  S.  308. 

27.  The  contract  of  a  construction  com- 
pany who  took  the  bonds  and  stock  of  a 
gas  company  in  payment,  to  pay  interest 
on  advance  payments  upon  the  purchase 
of  the  gas  company's  stock,  was  held  not 
to  be  ultra  vires.  It  was  further  hdd, 
that  the  company  would  be  bound  by 
such  a  contract  if  they  continued  to  use 
the  same  form  of  subscription  after  the 
time  had  expired  during  which  interest 
was  to  be  allowed.  Hetfield  v.  Addicks, 
164  P.  S.  1.  See  Porter  v.  Beacon  Con^ 
struclion  Co.,  154  P.  S.  8. 

2a  The  manager  of  a  construction 
company  was  held  not  to  be  liable  upon 
the  contract  of  the  company  to  pay  inter- 
est on  advance  payments  on  subscriptions 
of  stock.  Hetfield  v.  Addicks,  154  P.  S. 
1.  See  Porter  v.  Beacon  Construction  Co., 
164  P.  S.  8. 

29.  The  managers  of  a  joint  stock  com- 
pany will  be  restrained  by  a  preliminary 
injunction  from  selling  the  entire  business 
and  property  of  the  association  without 
the  consent  of  all  the  shareholders. 
Carter  v.  Producers'  and  Refiner^  OU  Co., 
164  P.  S.  463;  alarming  s.  c.  41  P.  L.  J. 
380. 

30.  A  joint  stock  company  is  liable  for 
the  tortious  act  which  it  authorizes,  but 
its  members  and  officers  are  not  person- 
ally responsible  for  such  acts  unless  they 
participated  in  them.  Whitney  v.  Backus, 
149  P.  S.  29. 

31.  All  contracts  exceeding  five  hun- 


dred dollars  must  be  reduced  to  writing  ^ 
and  signed  by  at  least  two  managers,  to 
be  binding  on  the  association.     Walker  v. 
Keystone  Brewing  Co.,  131  P.  S.  646. 

32.  Where  a  draft  for  a  sum  exceeding 
five  hundred  dollars  drawn  upon  a  joint 
stock  company  was  accepted  in  the  name 
of  the  drawee  "  per  Bernard  Lauth,  chair- 
man," and  Lauth  was  the  only  manager 
who  signed  the  acceptance,  and  the  draft 
was  afterwards  delivered  by  another  of 
the  managers  to  the  payee,  who  had  it 
discounted  by  a  bank;  it  was  held,  that 
the  bank  was  bound  to  know  that  the 
signatures  of  two  managers  were  neces- 
sary to  a  valid  acceptance,  and  it  was 
further  held,  that  if  Lauth  signed  the 
acceptance  with  the  understanding  that 
his  name  was  to  be  one  of  the  two  re- 
quired by  the  statute,  and  that  it  was  to 
be  signed  also  by  the  manager  by  whom 
it  was  delivered  and  placed  in  his  hands 
for  that  purpose,  then  Lauth  did  not  be- 
come personally  liable  by  reason  of  the 
neglect  of  his  fellow-manager  to  complete 
the  acceptance.  Mercantile  Nat.  Bank 
v.  LaiUh,  143  P.  S.  53. 

33.  A  written  coqtract  of  a  joint  stock 
association,  being  for  a  liability  exceeding 
five  hundred  dollars,  and  signed  but  by 
one  manager,  will  not  be  reformed  in 
equity.  Andrews  v.  Youngstown  Coke 
Co.,  7  C.  C.  67. 

34.  If  a  partner  contribute  real  estate 
subject  to  encumbrances,  and  subsequently 
pays  the  partnership  sums  on  account 
thereof,  which  applies  the  payments  to 
the  partnership  business ;  upon  the  prop- 
erty being  sold  for  the  mortgage  debt, 
the  partnership  is  liable  for  any  defi- 
ciency.    Tasker  v.  Brown,  8  C.  C.  390. 

35.  The  act  2  June  1874,  sec.  6 
(amended  by  the  act  10  May  1889,  Bright- 
ly's  Purdon  1087),  was  not  intended  to 
relieve  the  association  of  liability  for  in- 
debtedness contracted  for  its  own  benefit 
in  the  regular  course  of  its  business  and 
approved  by  formal  resolutions  upon  the 
minutes ;  and  this,  though  the  indebted- 
ness exceed  five  hundred  dollars  and  is 
not  reduced  to  writing  and  signed  by  two 
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managers.   Pittston  Engine  &  Machine  Co. 
V.  Fuller,  11  C.  C.  182. 

36.  Where  the  members  of  a  joint- 
stock  company  unanimously  gave  the 
chairman  exclusive  control  of  all  pur- 
chases, and  he  subsequently  made  a  ver- 
bal agreement  with  the  plaintiff  to 
purchase  a  bill  of  iron,  the  whole  amount 
of  which  was  upwards  of  two  thousand 
dollars,  but  which  was  delivered  in  nine 
separate  shipments  on  separate  days, 
each  shipment  being  less  than  five  hun- 
dred dollars,  and  the  company  accepted 
the  ore  and  used  it ;  it  was  held,  that  the 
company  was  liable  for  its  value.  Mc- 
Laughlin V.  Centre  Mining  Co.,  10  0.  0. 
633. 

V.  Mortgages. 

37.  The  mortgage  of  a  leasehold  by  a 
joint  stock  company  is  a  valid  lien  on  the 
leasehold  notwithstanding  defects  in  the 
recorded  statement,  and  a  neglect  of 
statutory  requirements  in  the  manage- 
ment of  the  association.  Briar  HiU  Coal 
&  Iron  Co.  V.  Atlxia  Works,  146  P.  S.  290. 

VI.  Rights  of  bondholders. 

38.  Where  the  bonds  of  a  joint  stock 
company  are  secured  by  a  mortgage,  and 
the  bondholders  through  a  trustee  desig- 
nated by  them  purchase  the  mortgaged 
premises  subject  to  the  mortgage,  they 
cannot  afterwards  proceed  upon  the  bond 
and  collect  the  amount  thereof  from 
the  company  or  from  the  defendants  as 
individuals.  Cock  v.  Bailey,  146  P.  S. 
328. 

Vn.  Promissory  notes. 

39.  If  a  joint  stock  company  has  re- 
ceived the  proceeds  of  a  note,  made  or 
endorsed  in  its  name  by  its  secretary,  it 
cannot  set  up  an  illegal  making  or  in- 
dorsement as  a  defence.  McChorge  v. 
Harrison  Chemical  Manufacturing  Co.,  141 
P.  S.  575 ;  affirming  s.  c.  26  W.  N.  C.  327. 

40.  The  note  of  a  joint  stock  company 
executed  by  its  treasurer,  is  negotiable 


though  bearing  the  impress  of  a  device 
purporting  to  be  the  seal  of  the  associa- 
tion, but  imattested.  Stevens  v.  fhiadd- 
phia  Ball  Club,  142  P.  S.  52. 

40,.  To  charge  the  members  individually 
with  a  note  because  of  the  omission  of 
the  word  "  limited  "  from  the  indorsement, 
it  must  appear  that  the  members  sought 
to  be  charged  have  participated  or  ac- 
quiesced in  the  omission.  SeOersviOe 
Nat.  Bank  v.  Banks,  9  C.  C.  92 ;  s.  a  2 
Northam.  292. 

43.  In  an  action  against  a  joint  stock 
company  upon  its  indorsement  of  a  prom- 
issory note ;  it  was  held  to  be  a  good  de- 
fence that  the  indorsement  was  not  made 
by  two  managers  of  the  company,  but 
judgment  was  permitted  to  be  taken  for 
five  hundred  dollars.  Bank  v.  Wattcm, 
30  W.  N.  0.  47 ;  s.  0. 1  Dist  Eep.  423; 
contra,  Bank  v.  Walton,  1  Dist.  Bep.  422. 

Vm.  Checks. 

43.  A  check  given  by  a  joint  stock  c(Hn- 
pany  must  contain  the  full  name  of  the 
company,  or  else  the  parly  signing  it  will 
be  held  individually  liable ;  and  this,  in  the 
absence  of  fraud  and  where  all  the  parties 
knew  that  the  check  was  intended  as  a 
partnership  check.  Baltimore  Jb  Ohio 
B.  B.  Co.  V.  WVkins,  10  0.  C.  269. 

IX.  Suits  against  joint  stock 
companies. 

44.  In  an  action  against  a  joint  stock 
company,  a  sheriff's  return  of  a  summons 
as  served  by  giving  a  true  and  attested 
copy  thereof  to  a  "superintendent  and 
agent"  of  the  company  and  making 
known  to  him  the  contents  thereof,  is  a 
good  return.  McOeorge  v.  Harrison 
Chemical  Manufacturing  Co.,  141  P.  S. 
275;  affirming  s.  c.  25  W.  N.  C.  327. 

45.  Where  a  bill  is  filed  in  the  name 
of  a  joint  stock  company  and  certain  of 
its  members  against  another  member  of 
the  association  as  defendant,  and  Ute 
supreme  court  orders  the  costs  to  be  paid 
by  plaintiff,  the  decree  for  costs  is  against 
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the  indiyidaal  plaintiffs  and  not  against 
the  association.  Jenningifa  Case,  157  P. 
8.630. 

46.  A  member  of  an  association,  under 
the  act  of  2  June  1874  (Brightly's  Purdon 

/  1086),  may  maintain  an  action  against  it 
for  a  debt  due  him.  McOeorge  v.  Harri- 
son Chemical  Manufacturing  Co.,  141  P.  S. 
666 ;  affirming  s.  c.  25  W.  N.  C.  327. 

47.  Where  a  bill  was  filed  by  a  mem- 
ber of  a  joint  stock  company  praying  for 
a  dissolution  and  an  account,  and  a  decree 
for  an  account  was  entered  by  consent; 
it  was  held,  that  after  the  master  had 
made  his  report  stating  the  account,  it 
was  too  late  for  the  defendants  to  object 
that  such  a  bill  would  not  lie.  Wetter  v. 
Wood,  6  Kulp  526. 

X.  Assignment  of  interest. 

4&  The  provision  of  the  act  2  June 
1874,  sec.  4  (since  amended  by  the  act  25 
June  1885,  Brightly's  Purdon  1087),  re- 
stricting the  right  of  the  transferee  of  an 
interest  to  participate  in  the  business 
until  he  or  she  shall  be  elected  or  ad- 
mitted as  a  member,  is  for  the  protection 
of  the  remaining  shareholders  and  may 
be  waived  by  them;  where  one  of  the 
members  on  the  day  of  organization  trans- 
ferred his  shares  to  his  mother,  who  was 
never  elected  a  member,  but  the  remain- 
ing members  continued  the  son  in  a  board 
of  management  as  his  mother's  represen- 
tative ;  it  was  held,  that  this  was  an  in- 
formal but  effectual  consent  to  the  assign- 
ment, and  the  members  did  not  thereby 
become  liable  as  general  partners.  Globe 
Befining  Co.'s  Estate,  161  P.  8.  668. 

49.  Under  the  act  2  June  1874,  sec.  4 
(amended  by  the  act  25  June  1885, 
Brightly's  Purdon  1087),  where  trans- 
ferees of  an  interest  in  an  association 
have  not  been  elected  to  membership,  they 
are  entitied  to  the  appointment  of  an  ap- 
praiser to  fix  the  price  and  terms  upon 
which  such  interest  shall  be  taken  by 
the  association,  and  upon  the  application 
for  such  an  appraiser,  the  court  will  not 
decide  a  dispute  in  regard  to  the  title  of 


the  petitioners  to  the  interest  which  they 
claim.    In  re  Hunt,  2  Lack.  Jur.  310. 


ZI.  Dissolution  by  limitation. 

50.  Under  sec.  9  of  the  act  2  June 
1874  (amended  by  the  act  10  May  1889, 
Brightly's  Purdon  1088),  where  an  asso- 
ciation ends  by  its  own  limitation,  it  is 
dissolved  by  the  voluntary  action  thereof, 
and  the  winding  up  of  the  business  must 
be  by  three  trustees ;  in  such  a  case  a  bill 
for  an  accoimt  and  a  receiver  cannot  be 
sustained.     Tindd  v.  Park,  154  P.  8.  36. 

51.  Where  liquidating  trustees  of  a 
joint  stock  company  are  also  members  of 
the  association,  and  they  purchase  the 
property  of  the  association  and  secure  the 
purchase  money  by  a  bond  and  mortgage 
payable  when  certain  litigation  between 
themselves  and  another  member  shall  be 
finally  determined,  such  trustees  are  li- 
able for  interest  on  the  whole  amount  of 
the  purchase  money.  Jenningtfs  Case,  167 
P.  S.  630. 

52.  Liquidating  trustees  are  entitled 
to  credit  for  salaries  paid  to  persons  em- 
ployed in  the  management  and  care  of 
the  business,  and  they  are  also  entitled  to 
compensation  for  their  services  as  trus- 
tees.   Jennings's  Case,  157  P.  8.  630. 

53.  The  only  legal  method  of  prolong- 
ing the  existence  of  a  joint  stock  company 
after  the  time  limited  in  the  articles  is 
by  executing  new  articles;  where  the 
business  is  continued  by  a  parol  agree- 
ment among  the  partners,  it  becomes  a 
common  law  or  unlimited  partnership. 
Where  one  of  the  partners  died  after  the 
original  term  had  expired  and  the  bxisi- 
ness  was  continued  by  another  of  the 
partners ;  it  was  held,  that  the  latter  had 
no  authority  to  bind  the  association  by 
confession  of  judgments,  and  that  the 
partnership  could  only  be  woimd  up  by 
the  election  of  three  liquidating  trustees 
in  accordance  with  the  act  10  May  1889 
(Brightly's  Purdon  1088).  It  is  very 
doubtful  whether  a  partner  can  bind  the 
company  by  a  confession  of  judgment 
even  during  the  existence  of  the  assoda- 
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tion,  but  he  surely  cannot  do  so  after  the  as- 
sociation has  been  dissolved,  and  whether 
the  partnership  be  limited  or  unlimited. 
Eichelberger  v.  Woltman,  7  York  85. 

ZII.  Insolvency. 

54.  A  joint  stock  company  having  given 
a  mortgage  to  secure  an  indebtedness, 
and  then  made  an  assignment  for  credit- 
ors, the  court  refused  to  restrain  the  sale 
of  the  property  under  the  mortgage  at 
the  suit  of  the  assignee.  Fisher's  Appeal, 
14  Atlan.  225;  s.  c.  12  Cent.  678. 

55.  Upon  an  assignment  for  creditors 
by  a  joint  stock  company,  a  member  of 
the  company  may  claim  as  a  creditor, 
and  is  entitled  to  receive  his  pro  rata 
share  of  the  fund  with  the  other  credit- 
ors. Globe  Refining  Co.'s  Estate,  151 
P.  S.  558. 

56.  Upon  the  distribution  of  the  pro- 
ceeds of  real  estate  of  a  joint  stock  com- 
pany, and  a  contest  between  judgment 
creditors,  it  was  held,  that  the  company 
did  not  acquire  title  until  the  execution 
and  delivery  of  a  deed  from  the  grantor 
(a  married  woman),  as  required  by  stat- 
ute. Gardner  v.  Meadville  Glass  Works, 
8  C.  C.  199. 

57.  Stockholders  of  a  joint  stock  com- 
pany may  at  a  meeting,  duly  called  and 
held,  direct  the  chairman  and  secretary 
to  make  an  assignment  for  the  benefit  of 
creditors;  such  an  assignment  was  held 
to  be  legal  without  a  formal  authoriza- 
tion by  the  board  of  managers;  and  this, 
though  the  by-laws  provided  that  the 
board  of  managers  should  have  entire 
control  of  the  company's  business.  Badg- 
ers Printing  Co.  v.  Santa  Claus  Co.,  11 
C.  C.  529. 

5a  Equity  has  jurisdiction  of  a  bill 
filed  for  the  appointment  of  a  receiver 
for  a  joint  stock  company.  Frank  v. 
Lewis  Foundry  &  Machine  Co.,  41  P.  L. 
J.  33. 

59.  Where  the  members  of  a  joint 
stock  company  acquiesced  in  its  illegal 
organization  for  ten  years,  when  some  of 
them  owing  to  increased  hazards  filed  a 


bill  for  a  receiver;  it  was  held,  that  this 
acquiescence  did  not  estop  them  from  set- 
ting up  the  illegal  organization.  Frank 
v.  Lewis  Foundry  &  Machine  Co.,  41  P. 
L.  J,  33. 

JUDGES. 

1.  The  act  4  May  1893  (Brightly's 
Purdon  320),  constituting  Lebanon  coimty 
a  separate  judicial  district,  abolished  the 
ofiice  of  associate  judge  not  learned  in 
the  law  in  that  county,  and  in  case  of  a 
vacancy  the  governor  could  fill  the  same 
only  until  that  act  went  into  effect  Leb- 
anon County  Associate  Judges,  14  C.  C. 
146. 

3.  Where  the  president  judge  of  a 
district  is  under  no  disability  to  hold  tiie 
regular  term  but  only  to  try  a  particular 
case,  he  cannot  certify  that  case  under 
the  act  1  May  1861  (Brightly's  Purdon 
329)  to  any  judge  in  the  commonwealth, 
but  he  must  transmit  it  to  the  nearest 
disinterested  president  judge,  under  the 
act  22  April  1856  (Brightly's  Purdon 
329) ;  under  the  latter  act  the  judge  called 
in  may  try  the  single  case  at  the  regular 
term  with  the  regular  panel  of  jurors,  and 
thus  dispense  with  the  delay,  expense  and 
machinery  of  a  special  court  Comm'lh 
V.  White,  161  P.  S.  576. 

3.  Where  a  law  judge  of  another  dis- 
trict is  called  upon  under  the  act  24 
March  1887  (Brightly's  Purdon  314),  he 
may  file  his  opinions  in  vacation  dispos- 
ing of  pending  motions  for  new  trials; 
and  this,  although  such  motions  be  dis- 
posed of  adversely  to  the  wishes  of  the 
associate  judges  not  learned  in  the  lav. 
Korman's  Applicaiion,  162  P.  S.  151. 

4.  Associate  judges  unlearned  in  the 
law  may  grant  a  liquor  license  notwith- 
standing the  dissent  of  the  president 
judge.    Branch's  License,  164  P.  S.  427. 

5.  The  associate  judges  have  no  power 
to  strike  off  a  judgment  refusing  a  liquor 
license  and  to  enter  a  different  jadgment 
without  notice  to  the  parties.  Sahret't 
License,  12  C.  C.  12. 

6.  A  judge  is  not  required  to  take  an 
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additional  oath  before  entering  upon  the 
duty  of  selecting  jurors.  Klemmer  v. 
MmirU  Perm  OravUy  B.  R.  Co.,  163  P.  S. 
621.     Comm'th  v.  Smith,  12  Lane.  337. 

7.  The  expediency  of  jointly  indicting 
prisoners  is  for  the  district  attorney  to 
determine  and  not  for  the  judge.  Frank- 
lin's Appeal,  163  P.  S.  1. 

8.  A  judge  of  the  oyer  and  terminer 
and  quarter  sessions  cannot,  of  his  own 
motion,  and  without  notice  or  hearing, 
make  an  adjudication  of  the  office  costs 
in  certain  cases  at  the  previous  session 
of  the  court,  and  file  it  "  subject  to  the 
exception  in  writing  by  the  respective 
officers  concerned  and  hearing  upon  the 
same."    IVanklin's  Appeal,  163  P.  S.  1. 


JUDGMENT. 
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I.  Entry  and  assignment  of  judg- 
ment. 

(a)  Entry  of  judgment. 

1.  A  valid  judgment,  even  for  costs, 
cannot  be  entered  by  a  divided  court. 
Nolde  V.  Madlem,  5  Cent  728.  See  Mad- 
km'a  Appeal,  103  P.  S.  584. 

2.  The  words  "  I  hereby  confess  judg- 
ment for  the  said  amount"  at  the  end  of 
a  note  are  sufficient  authority  for  the  at- 
torney of  the  holder  to  enter  up  a  judg- 
ment thereon.  James  v.  Crownover,  6 
Atlan.  42. 

3.  Under  the  act  24  February  1806 
(Brightly's  Purdon  1093),  the  prothono- 
tary  will  not  be  compelled  by  mandamus 
to  enter  one  judgment  on  several  judg- 
ment notes  for  one  fee.  Moyer  v.  Wren, 
9  C.  C.  441. 

4.  Where  an  instrument  is  not  techni- 
cally assigned,  as  provided  by  the  act 
of  28  May  1715  (Brightly's  Purdon  224), 
judgment  is  properly  entered  thereon  in 
the  name  of  the  payee  to  the  use  of  the 
assignee.    Harris  v.  Berry,  7  C.  C.  239. 

5.  Where  a  judgment  note  is  payable 
to  "  myself  or  bearer,"  judgment  may  be 
entered  thereon  by  the  bearers  through 
their  attorney.  Vietor  v.  Johnson,  148 
P.  S.  683. 

6.  Where  a  note  is  payable  to  order 
with  the  warrant  of  attorney  to  confess 
judgment  "  in  favor  of  the  holder  of  the 
note,"  a  judgment  may  be  entered  in  favor 
of  a  subsequent  holder.  Champlin  v. 
Smith,  164  P.  S.  481. 

7.  The  insertion  in  the  body  of  a  prom- 
issory note  of  the  words  "  on  default  of 
payment  I  hereby  confess  judgment  in 
the  above  amount "  is  sufficient  to  warrant 
the  entry  of  a  judgment  by  the  prothono- 
tary  in  case  of  default.  Burgtmder  v. 
Lederer,  12  C.  C.  222. 

a  Where  a  judgment  note  was  dated 
April  Ist,  1888,  and  was  payable  one  year 
after  date  and  judgment  was  entered 
thereon  in  August,  1886 ;  it  was  held,  that 
it  must  be  presiuned  that  the  note  was 
delivered  to  the  plaintiff  as  evidence  of 
a  then  existing  indebtedness  payable  in 


future,  and  the  warrant  to  confess  judg- 
ment became  operative  at  the  pleasnie 
of  the  payee  immediately  on  delivery. 
Vdkenand  v.  Drum,  143  P.  S.  525;  re- 
versing s.  0.  6  Kulp  153. 

9.  Where  a  bond  is  given  conditioned 
for  the  payment  of  certain  notes  as  they 
become  due,  judgment  may  be  entered 
upon  a  warrant  of  attorney  accompanying 
the  bond,  before  the  notes  become  due, 
but  execution  cannot  issue  until  default  is 
made  in  the  payment  of  the  notes.  In- 
tegrity Title  Ins.  Trust  &  Safe  Deposit  Co. 
V.  Bau,  153  P.  S.  488. 

la  A  confession  of  judgment  by  a 
husband  to  his  wife  was  held  to  be  un- 
conditional and  authorized  the  entry  of 
judgment  by  the  prothonotary.  Richards 
V.  Richards,  135  P.  S.  239;  s.  c.  26  W. 
N.  C.  339. 

11.  The  prothonotary  may,  under  the 
act  of  24  February  1806  (Brightiy's  Pur- 
don 1093),  enter  judgment  upon  a  bond 
payable  in  instalments  and  containing  a 
confession  of  judgment  for  the  amount 
unpaid,  with  indorsements  of  payments. 
Duties  and  powers  of  a  prothonotary  con- 
sidered. Whitney  v.  Hopkins,  135  P.  S. 
246;8.  0.26  W.N.  C.  337. 

12.  Where  an  instrument  for  the  pay- 
ment of  money  in  instalments  authorized 
the  prothonotary  to  enter  judgment  for 
the  amount  of  any  instalment  due  and 
unpaid  as  fixed  by  the  affidavit  of  the 
party  of  the  first  part ;  it  was  held,  that 
the  filing  of  an  affidavit  was  a  condition 
precedent  without  which  the  prothono- 
tary had  no  authority  to  enter  judgment ; 
and  it  was  further  held,  that  the  court  had 
no  authority  to  authorize  an  affidavit  to 
be  filed  nunc  pro  time  Koons  v.  Hen- 
dricks, 6  Kulp  165 ;  s.  c.  4  Del.  423. 

13.  A  judgment  by  confession  against 
a  partnership  should  show  the  names  of 
all  the  partners  and  be  indexed  against  all 
of  them.     Gardner  v.  Attttin,  14  C.  C.  549- 

14.  A  power  of  attorney  to  confess 
judgment  is  not  revoked  by  the  subsequrait 
insanity  of  the  defendant ;  judgment  may 
be  entered  thereon.  Spencer  v.  Beynoldt, 
9  C.  C.  249. 
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15.  Upon  tlie  conviction  of  a  licensee 
of  a  violation  of  the  liquor  laws,  the  dis- 
trict attorney  should  enter  up  judgment, 
by  virtue  of  the  warrant  attached  to  the 
bond,  against  him  and  his  sureties  for 
the  amount  of  the  fine  and  costs  im- 
posed only ;  if  judgment  be  entered  for 
the  full  penal  sum  the  court  will  strike  it 
off  for  the  excess,  but  the  bond  will  stand 
for  the  use  of  all  persons  interested  there- 
in.    Comm'th  V.  Johnson,  8  C.  C.  378. 

16.  In  entering  a  judgment  against  a 
married  woman,  a  statement  may  be  filed 
therewith  showing  the  nature  of  the  in- 
debtedness for  which  the  note  was  given. 
Krumrine  v.  Bottarf,  12  C.  C.  67. 

17.  A  mistake;  in  the  entry  of  a  judg- 
ment will  not  be  corrected  to  the  prej- 
udice of  subsequent  lien  creditors. 
Stroudtiburg  Bank  v.  La  Bar,  7  C.  C. 
163. 

18.  In  the  absence  of  fraud,  accident 
or  mistake,  parol  evidence  is  not  admis- 
sible to  contradict  a  judgment  note  by 
proof  that  judgment  was  not  to  be  entered 
upon  it.  lAppincott  v.  Bittenhouae,  9 
Montg.  159;  s.  c.  6  Del.  343. 

19.  A  judgment  irregularly  entered  by 
the  attorney  and  not  taken  in  open  court, 
as  required  by  the  rules  of  court,  is  void- 
able only  at  the  instance  of  the  defend- 
ant and  cannot  be  attacked  by  a  stranger 
in  a  collateral  proceeding.  Brundred  v. 
Egbert,  164  P.  S.  616. 

20.  It  is  not  a  fraud  in  law  for  an  exec- 
utor to  confess  a  judgment  for  a  bonajide 
debt,  barred  by  the  statute.  Woods  v. 
Inoin,  141  P.  S.  278. 

21.  Under  the  act  2  August  1842 
(Bri^htly's  Puidon  1094),  judgment  may 
be  entered  against  some  of  the  defendants 
for  want  of  a  sufficient  affidavit  of  defence, 
while  a  rule  for  judgment  is  discharged 
as  to  other  defendants,  but  the  liquida- 
tion of  the  judgment  must  be  postponed 
lutil  the  final  disposition  of  the  case. 
CampbeU  v.  Moyd,  163  P.  S.  84 ;  affirming 
8.  0.  39  P.  L.  J.  263. 

22.  In  an  action  against  several  per- 
sons on  a  joint  debt,  judgment  cannot  be 
entered  against  certain  of  the  defendants 


for  want  of  a  sufficient  affidavit  of  defence, 
unless  judgment  be  also  entered  against 
those  of  the  defendants  who  have  made 
no  defence  whatever.  Roibinson  v.  Floyd, 
153  P.  S.  98 ;  reversing  s.  c.  39  P.  L.  J. 
266.    Murtland  v.  Floyd,  163  P.  S.  99. 

23.  A  judgment  for  an  amount  admitted 
to  be  due  in  an  affidavit  of  defence,  taken 
in  court,  after  notice  of  counsel,  will  not 
be  reversed  by  the  supreme  court  CoU 
weU  V.  Wehrly,  150  P.  S.  623. 

See  Pbaotice. 

(6)  Attorneys'  commlsaions. 

24.  The  defendant  will  not  be  sub- 
jected to  the  payment  of  attorney's  com- 
missions in  the  absence  of  evidence  of  a 
demand  before  entering,  and  this  rule  ap- 
plies although  the  note  was  left  in  the 
hands  of  an  attorney,  and  before  the 
entry  the  defendant  was  informed  of  that 
fact,  and  that  if  he  desired  to  make  pay- 
ment he  should  call  upon  the  attorney  to 
do  so.    Lindley  v.  Ross,  137  P.  S.  629. 

25.  Where  real  estate  was  subject  to  a 
mortgage,  and  the  terre  tenant  being 
informed  that  payment  was  demanded, 
requested  a  statement  which  was  ren- 
dered on  August  30,  and  marked  "  good 
until  September  11,"  and  on  September  6 
a  scire  facias  was  issued,  and  on  Septem- 
ber 11  the  terre  tenant  paid  the  debt  and 
interest,  the  costs  to  be  adjusted  in  the 
pending  suit;  it  was  held,  that  the  mort- 
g^ee  was  not  entitled  to  recover  attorney's 
commissions  provided  for  in  the  mort- 
g^e.  Ifational  Samngs  Astfn  v.  Waters, 
141  P.  S.  498. 

26.  An  attorney's  commissions  in  a 
judgment  note  are  not  costs,  but  a  part  of 
the  plaintiffs  claim.  MiUer  v.  Miller, 
147  P.  S.  648. 

27.  In  a  scire  facias  aur  mortgage,  a 
preliminary  demand  for  payment  is  not 
necessary  to  entitle  the  plaintiff  to  re- 
cover his  attorney's  commissions,  nor  is 
it  any  defence  that  the  amount  of  the 
mortgage  was  paid  before  execution. 
Where  the  mortgage  was  for  fifteen 
thousand  dollars  and  provided  for  five 
per  cent  commissions,  the  court  allowed 
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two  per  cent.  Warwick  Iron  Co.  v.  Mor- 
ton, 148  P.  S.  72 ;  affirming  8.  c.  7  Montg. 
87. 

28.  Upon  the  distribution  of  the  pro- 
ceeds of  a  sheriff's  sale  paid  into  court,  a 
subsequent  judgment  creditor  has  no 
standing  to  contest  the  amount  of  attor- 
ney's commissions,  included  in  a  prior 
judgment.     Zug  v.  Searight,  150  P.  S.  506. 

29.  Upon  an  issue  to  determine  the 
validity  of  a  judgment  note,  where  both 
parties  acknowledged  that  the  rate  of  the 
attorney's  commission  was  inserted  after 
the  delivery  of  the  note,  the  question  as 
to  who  made  the  alteration  was  for  the 
jury.    Martin  v.  Kline,  157  P.  S.  473. 

30.  The  plaintiff  in  a  judgment  is  en- 
titled to  stipulated  attorney's  commis- 
sions, though  he  himself  be  an  attomey- 
at-law  and  collects  the  same.  Hook  v. 
Montgomery,  7  C.  C.  268. 

31.  An  attorney's  commission  for  col- 
lection is  subject  to  the  equitable  control 
of  the  court;  where  a  judgment  note  for 
nine  hundred  dollars  provided  for  a  com- 
mission of  ten  per  cent,  and  after  the 
note  was  entered  up  the  defendant  ob- 
tained a  rule  to  open  the  judgment,  which 
was  discharged,  the  court  allowed  an 
attorney  fee  of  five  per  cent.  Saisburg  v. 
Mack,  11  C.  C.  408. 

32.  An  attorney's  commission  will  be 
ordered  to  be  paid  where  it  is  provided 
for  in  the  body  of  the  note  and  the 
execution  is  endorsed  "five  per  cent  at- 
torney's commission  " ;  and  this,  though 
the  commission  be  not  added  into  the 
stated  amount  for  which  judgment  was 
entered.     Clarkaon  v.  States,  13  C.  C.  66. 

33.  Upon  a  scire  faciaa  sur  mortgage 
for  one  thousand  dollars,  it  was  held  to 
be  a  good  affidavit  of  defence  that  the  de- 
fendant had  tendered,  subsequent  to  the 
filing  of  the  scire  facias,  the  amount  of 
principal,  interest  and  costs  and  two  and 
one  half  per  cent  commission,  which  was 
refused  on  the  ground  that  the  plaintiff 
was  entitled  to  five  per  cent,  it  being 
further  alleged  that  the  last  semiannual 
interest  was  paid  the  day  it  was  due  and 
the  mortgage  was  assigned  to  the  plaintiff 


two  days  afterwards,  who  issued  the  «ctr« 
facias.     TeOer  v.  WiUeU,  31  W.  N.  C.  127. 

34.  In  an  action  on  a  mortgage  contain- 
ing an  attorney's  commission  clause,  it  is 
no  ground  for  a  new  trial  that  the  jury 
found  for  the  plaintiff  less  the  commis- 
sion.   Krug  T.  Brandstaedter,  6  York  155. 

(«)  Assignment  of  judgment. 

35.  The  purchaser  of  a  judgment  has  a 
right  to  rely  on  the  record ;  he  is  not 
bound  by  an  agreement  between  his  as- 
signor and  the  purchaser  of  a  junior 
judgment  against  the  same  parties  that 
the  lien  of  the  latter  judgment  shall  be 
superior  to  the  former.  Winton's  Appeal, 
5  Atlan.  433. 

36.  A  portion  of  a  judgment  against  a 
municipality  being  assigned  of  record  to 
a  third  pei^on,  the  defendant  paid  the 
whole  judgment  to  the  plaintiff  and  the 
court  refused  to  allow  a  mandamus  for 
the  portion  assigned.  A  municipality  is 
not  bound  to  recognize  an  assignment  of 
part  of  its  obligation.  Schuck  v.  PitU- 
burgh,  11  Atlan.  651. 

37.  The  assignment  of  a  judgment,  if 
for  a  fair  and  honest  consideration,  need 
not  set  out  the  purposes  to  which  the  pro- 
ceeds are  to  be  devoted  by  the  assignee. 
First  Natimai  Bank  v.  Ladd,  126  P.  S. 
188. 

3a  The  assignment  of  a  judgment  sub- 
ject to  a  previous  assignment  of  $500  of 
it  to  a  third  person,  makes  the  second  as- 
signee a  trustee  for  the  first  to  the  extent 
of  the  $500.    Ibid. 

39.  Where  the  assignment  of  a  judg- 
ment was  absolute  on  its  face,  and  the 
evidence  of  the  parties  was  conflicting  as 
to  whether  the  assignment  was  merely 
made  for  collection ;  it  was  held,  that  the 
question  whether  the  defendant  held  the 
money  in  trust  for  the  plaintiff  was  prop- 
erly for  the  jury.  Schwartz  v.  Bersker, 
140  P.  S.  560. 

40.  An  attorney  at  law  has  no  implied 
authority  to  assign  his  client's  judgment 
in  consideration  of  the  cancellati(Hi  of 
his  own  individual  obligation.  Boder  t. 
Searight,  149  P.  S.  241. 
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41.  Where,  after  the  entry  of  a  judg- 
ment, portions  of  the  land  bound  thereby 
■were  demised  for  oil  and  gas  production, 
and  upon  the  issue  of  an  execution  the 
grantees,  under  the  act  22  April  1856 
(Brightly's  Purdon  1095),  applied  for  an 
order  on  the  plaintiff  to  sell  first  the  un- 
aliened  land,  or  otherwise  on  payment  of 
the  judgment  to  assign  the  same,  and  the 
petitioners  paid  the  money  into  court ;  it 
was  held,  that  independently  of  the  act 
22  April  1856,  the  petitioner  having  paid 
the  money  into  court  in  compliance  with 
an  order  made  at  the  plaintiff's  instance, 
such  payment  was  the  equivalent  of  a 
payment  to  the  plaintiff,  and  it  was  not 
error  for  the  court  to  enter  a  final  order 
for  the  assignment  of  the  judgment  to 
the  petitioner.  Porter  v.  Vanderlin,  146 
P.  S.  138. 

42.  Upon  the  assignment  of  a  judg- 
ment which  is  a  lien  on  real  estate,  a 
collateral  parol  agreement  that  the  as- 
signors were  to  receive  a  credit  upon 
account  of  their  indebtedness  to  the  as- 
signee is  not  within  the  statute  of  frauds. 
Goldbeck  v.  Kensington  Nat.  Bank,  147 
P.  S.  267 ;  aflarming  s.  c.  10  C.  C.  97 ;  48 
L.  I.  76. 

43.  The  transfer  of  a  judgment  by  a 
husband  to  a  wife  at  a  time  when  the 
husband  is  out  of  debt  is  a  valid  gift; 
the  consideration  of  natural  love  and 
affection  will  sustain  it.  Reese  v.  Reese, 
167  P.  S.  200. 

44.  The  assignees  of  different  portions 
of  a  judgment  can  only  recover  or  collect 
the  judgment  on  the  original  plaintiff's 
title  and  in  his  name ;  where  one  of  sev- 
eral assignees  has  issued  a  scire  facias  to 
revive  and  is  then  paid  the  amount  of  his 
claim,  another  of  the  assignees  may  as- 
sess his  dam£^es  upon  the  writ  thus 
issued  without  issuing  a  separate  writ. 
EmsCs  Estate,  164  P.  S.  87. 

45.  Where  different  portions  of  a  judg- 
ment have  been  assigned  to  different 
persons,  any  one  of  them  has  the  right  to 
use  the  legal  name  of  the  plaintiff  to  re- 
vive it,  and  when  the  writ  is  issued  by 
«ne,  it  is  for  the  benefit  of  all;  if  the 


actre/ocias  recites  the  name  of  the  legal 
plaintiff  and  defendant,  the  number  and 
term  of  the  judgment  and  its  date  and 
amount,  the  renewal  is  valid;  and  this, 
although  the  names  of  the  use  plaintiffs 
are  not  recited  in  the  writ.  Ernst's  Es- 
tate, 164  P.  S.  87. 

46.  A  defendant,  without  notice  of  the 
assignment  of  a  judgment,  is  justified  in 
paying  it  to  the  plaintiff  of  record.  Cow- 
den  v.  McClelland,  4  Montg.  133. 

47.  The  plaintiff  will  be  restrained  by 
injunction  from  proceeding  to  execution 
upon  the  complaint  of  one  who  has  pur- 
chased the  judgment  from  him  by  parol. 
Jamison  v.  Deck,  1  Northam.  98. 

4a  Where  a  wife  holds  a  judgment 
against  her  husband,  her  assignment  to 
her  husband's  creditor  as  collateral  for 
his  debt  is  valid,  upon  proof  of  her  hus- 
band's oral  assent  thereto.  Jones  v.  Jones, 
2  Northam.  341 ;  s.  c.  4  Del.  396. 

49.  Where  the  vendee  of  a  house  and 
lot  gave  in  part  payment  a  judgment 
against  a  third  party;  it  was  held,  that 
the  vendor  and  assignee  of  the  judgment 
had  no  recourse  against  the  vendee  be- 
cause of  the  existence  of  a  prior  judgment 
against  the  defendant ;  it  was  the  duty  of 
the  assignee  to  have  discovered  the  exist- 
ence of  such  prior  j  udgment.  Hildebrand's 
Estate,  3  York  191. 

50.  Upon  the  assignment  of  a  usurious 
judgment,  there  is  an  implied  agreement 
in  law  that  the  judgment  is  a  valid  one 
for  the  amount  shown  on  its  face,  and 
the  assignee  may  recover  from  the  as- 
signor the  amount  of  usurious  interest 
which  had  been  paid  on  the  judgment. 
HOdebrand's  Estate,  3  York  191. 

51.  Where  a  subsequent  lien  creditor 
has  paid  a  prior  judgment  under  a  legiti- 
mate effort  to  protect  his  interests,  his 
right  to  subrogation  is  clear;  but  where 
the  prior  judgment  creditor  has  issued 
execution,  the  court  will  not  compel  him 
to  accept  payment  from  a  subsequent  lien 
creditor,  and  to  assign  his  judgment  to 
him.    mick  v.  TTeWer,  3  York  206. 


3861 


Digitized  by 


Google 


7723 


JUDGMENT,   IL 


7724 


n.  Transfer  of  judgments. 

(a)   To  another  county. 

SX  The  court  of  the  county  to  which 
a  judgment  is  transferred  has  no  power 
over  it  save  for  purposes  of  lien  and  ex- 
ecution ;  it  may,  however,  pass  upon  the 
regularity  of  its  process  thereon.  Ndaon 
v.  Ouffey,  131  P.  S.  273 ;  reversing  s.  c. 
37  P.  L.  J.  66. 

53.  No  testatum  fieri  facias  can  issue 
upon  a  judgment  entered  upon  an  exem- 
plification from  another  county,  nor  upon 
a  judgment  of  revival  thereon.    Ibid. 

54.  The  court  of  a  county  to  which 
a  judgment  is  transferred  having  full 
power  to  set  aside  a  testatum  fieri  facias 
improi)erly  issued  thereon,  it  is  error  for 
the  court  of  the  county  to  which  the 
writ  is  directed  to  enjoin  the  plaintiff 
from  procuring  its  enforcement.     Ibid. 

55.  The  court  to  which  a  judgment  is 
removed  has  no  power  over  it  except  for 
purposes  of  execution.  Brown  v.  Belles, 
6  Kulp  15. 

56.  Though  a  judgment  in  one  county 
has  lost  its  lien  as  to  realty  there,  it 
may,  upon  exemplification,  be  transferred 
to  another  county,  and  entered  of  record, 
judgment  taken,  damages  assessed,  and 
execution  had  against  personalty.  Horn- 
berger  v.  Whitely,  12  C.  C.  10. 

57.  Where  a  judgment  was  obtained 
before  a  justice  in  Sullivan  county  against 
a  non-resident,  and  a  transcript  of  the 
same  was  entered  before  a  justice  in 
Schuylkill  county ;  it  was  Aeid,  upon  cer- 
tiorari to  the  latter  judgment,  that  the 
common  pleas  of  Schuylkill  had  power 
to  inquire  into  the  validity  of  the  orig- 
inal judgment.  Bea  v.  Titman,  14  C.  C. 
661. 

58.  Although  a  court  cannot  directly 
review  the  judgment  of  a  justice  rendered 
outside  of  its  jurisdiction,  yet  when  a 
transcript  of  such  a  judgment  is  delivered 
to  a  justice  within  the  jurisdiction,  and 
judgment  is  entered  thereon,  a  writ  of 
certioraai  will  lie  to  the  latter ;  and  if  it 
be  foxmd  that  the  original  judgment  is 
void,  the  latter  judgment  will  be  reversed. 


Montgom,ery  v.  Souder,  8  Lane.  185.    See 
Worst  V.  Souder,  8  Lane.  187. 

(b)  Of  a  justice's  transcript. 

59.  A  judgment  entered  upon  a  tran- 
script is  superseded  by  an  appeal  duly 
taken,  perfected  and  filed  within  twenty 
days  from  the  date  of  the  original  judg- 
ment   MaliTioski  v.  Oorski,  6  Kulp  210. 

60.  There  is  no  authority  for  the  entry 
of  a  justice's  transcript  except  in  the 
county  where  the  original  judgment  was 
obtained;  such  a  judgment  entered  in 
another  county  will  be  stricken  off.  Bow- 
man V.  SUvus,  6  Kulp  496. 

61.  Where  the  transcript  of  a  justice 
fails  to  show  how  a  personal  service  of 
the  summons  was  made,  the  judgment 
is  not  void  but  voidable  and  can  only 
be  impeached  by  direct  proceedings. 
Cockley  v.  Rehr,  12  C.  C.  343. 

62.  The  court  cannot  amend  a  justice's 
transcript  filed  as  a  lien,  so  as  to  change 
the  defendant's  name.  Koehler  v.  (yDon- 
aid,  2  Northam.  315 ;  Bachman  v.  Keiper, 
Ibid.  316. 

63.  An  execution  issued  upon  a  tran- 
script of  a  justice  without  a  previous 
execution  before  the  justice  and  a  return 
of  nuila  bona  is  not  void,  but  voidable; 
it  is  an  irregularity  of  which  the  defend- 
ant alone  can  take  advantage.  Strouds- 
burg  Bank  v.  La  Bar,  7  C.  C.  163. 

64.  An  attachment  execution  may, 
under  the  act  9  May  1889  (Brightly's 
Purdon  1144),  be  issued  on  a  justice's 
transcript  of  a  judgment  for  one  hundred 
dollars  or  upwards,  although  the  same  be 
not  filed  in  the  common  pleas  until  ten 
years  after  the  judgment  was  rendered 
and  no  return  of  nulla  bona  has  been 
made  to  the  justice.  Miller  v.  Stone, 
14  C.  C.  362. 

65.  An  attachment  execution  cannot 
issue  upon  the  transcript  of  a  justice's 
judgment  more  than  five  years  old,  with- 
out a  revival.  Pysher  v.  Pysher,  2  No^ 
tham.  233. 

66.  The  court  cannot  open  a  judgment 
entered  upon  a  transcript,  but  where  it 
appears  to  be  void  on  its  face,  such  » 
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judgment  may  be  stricken  o£E.      Ward 
V.  Fannon,  7  Eulp  488.    CocMey  v.  Rehr, 

12  C.  C.  343. 

67.  The  common  pleas  has  no  jurisdic- 
tion to  open  a  judgment  entered  on  a 
transcript  and  to  let  the  defendant  into 
a  defence;  and  this,  though  the  statute 
of  limitations  would  be  an  effective  plea. 
BreiuUe  v.  Oorley,  14  C.  C.  113.     See  s.  o. 

13  C.  C.  654. 

68.  The  common  pleas  has  no  power  to 
open  a  judgment  entered  on  the  transcript 
of  a  justice;  the  act  23  March  1877 
(Brightly's  Purdon  437),  authorizing  tax- 
payers to  become  parties  to  suits  against 
municipal  corporations,  does  not  give  the 
common  pleas  the  right  to  inquire  into 
the  validity  of  a  judgment  recovered 
before  a  magistrate,  upon  the  petition  of 
a  taxpayer.  Driacoll  v.  Cheater,  5  Del. 
887. 

69.  If  the  filed  transcript  of  a  justice's 
judgment  be  void  upon  its  face,  the  court 
should  on  motion  strike  it  from  its  rec- 
ords. McKinney  v.  Brown,  130  P.  8. 
365. 

70.  Where  an  appeal  has  been  entered 
from  the  judgment  of  a  justice,  a  tran- 
script of  the  judgment  filed  in  the  com- 
mon pleas  will  be  stricken  off.  Bubinaky 
V.  Patrick,  13  C.  C.  262. 

71.  Where  a  judgment  entered  in  the 
common  pleas  upon  a  justice's  transcript 
is  void  on  its  face  for  want  of  jurisdic- 
tion, it  will  be  stricken  off  on  motion,  and 
the  court  has  no  authority  to  permit  the 
transcript  to  be  amended.  Klinger  v. 
KooM,  13  C.  C.  641. 

72.  Where  a  judgment  is  taken  before 
a  justice  by  default  and  the  record  does 
not  show  that  the  constable  was  sworn  to 
his  return,  a  transcript  of  the  judgment 
entered  in  the  common  pleas  will  be 
stricken  off.  CoucA  v.  Heffron,  15  C.  C. 
636. 

73.  Where  the  judgment  of  a  justice 
is  void  for  want  of  jurisdiction,  neither 
"time  nor  knowledge  of  its  existence  will 
prevent  a  transcript  of  the  same  being 
fitricken  from  the  record  of  the  common 
pleas.     CoMcA  v.  Heffron,  16  C.  C.  636. 


74.  A.  transcript  of  a  justice's  judg- 
ment will  be  stricken  off  where  an  appeal 
has  been  entered  within  the  time  limited 
by  law;  and  this,  although  the  bail  on 
the  appeal  be  defective.  Shugar  v.  Mum- 
ford,  1  Dist.  Eep.  324. 

75.  Where  the  transcript  of  a  justice's 
judgment  shows  a  return  by  the  constable 
and  a  personal  service,  yet  fails  to  disclose 
that  the  return  was  made  under  oath,  a 
judgment  by  default  entered  by  the  jus- 
tice is  void  and  the  transcript  will  be 
stricken  off.  Knoblauch  v.  Hefron,  3  Dist. 
Rep.  765. 

76.  Upon  a  motion  to  strike  off  a  judg- 
ment entered  on  a  justice's  transcript, 
where  it  appeared  that  suit  was  brought 
against  three  persons,  and  that  only  one 
appeared  and  the  justice  entered  judg- 
ment for  plaintiff  and  against  defendants, 
the  same  being  by  default  as  against  two ; 
it  was  hdd,  that  the  record  showed  a 
good  judgment  against  the  one  who  ap- 
peared and  the  court  refused  to  strike  it 
off.     Coolbaugh  v.  Huether,  6  Kulp  209. 

77.  Upon  a  rule  to  strike  off  a  judg- 
ment entered  on  a  justice's  transcript, 
where  the  record  of  the  justice  does  not 
show  the  date  of  the  return  of  service,  it 
will,  in  the  absence  of  affirmative  proof 
to  the  contrary,  be  presumed  that  the 
summons  was  returned  before  the  hearing 
of  the  case.  Shea  v.  Plains  Township,  7 
Kulp  654. 

7a  Where  a  transcript  of  a  justice's 
judgment  is  void  upon  its  face,  it  will  be 
stricken  from  the  records  of  the  court; 
where  the  record  did  not  show  any  ap- 
pearance at  the  hearing,  or  that  any  evi- 
dence had  been  taken  and  the  judgment 
was  entered  by  default,  the  court  struck 
off  the  judgment  although  the  defendant 
had  been  guilty  of  gross  laches  in  not 
applying  for  relief  for  more  than  ten 
years.  Stanton  v.  Oroff,  10  Lane.  68 ;  s.  c. 
5  Del.  206. 

79.  Where  a  justice's  transcript  showed 
that  the  plaintiff  had  not  personally 
appeared  before  the  justice,  but  had 
merely  sent  his  affidavit  and  the  justice 
had  refused  a  continuance  to  enable  the 
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defendant  to  employ  counsel,  the  court 
refused  to  strike  off  the  judgment  where 
the  defendant  had  not  taken  an  appeal  or 
certiorari  in  time.  Johns  v.  Humphry- 
viae,  11  Lane.  180;  s.  o.  5  Del.  474. 

80.  The  transcript  of  a  justice's  judg- 
ment will  not  be  stricken  off  because  it 
was  not  entered  until  thirteen  years  after 
judgment.  Pyaher  v.  Pysher,  2  Northam. 
233. 

81.  Where  it  appears  that  a  judgment 
has  been  entered  upon  a  justice's  tran- 
script and  that  the  defendant  is  a  married 
woman,  the  court  will  allow  a  writ  of 
certiorari  to  bring  up  the  record  and  stay 
proceedings  upon  an  execution  issued 
upon  the  transcript  pending  the  decision 
of  the  certiorari.  Davidson  v.  McWHr 
liams,  4  Del.  456. 

82.  Prior  to  the  act  3  June  1887  (P. 
L.  332),  where  a  justice  gave  a  judg- 
ment against  a  married  woman  and  his 
docket  did  not  show  a  binding  cause  of 
action  against  her ;  it  was  held,  that  the 
judgment  was  void  and  that  a  transcript 
filed  in  the  common  pleas  would  be 
stricken  off.  Rice  v.  Foy,  2  Lack.  Jur. 
419.     See  Foy  v.  Bice,  3  Lack.  Jur.  17. 

83.  The  transcript  of  a  justice's  judg- 
ment against  a  married  woman,  which 
dees  not  show  af^rmatively  her  liability 
tmder  the  statute,  will  be  stricken  off. 
Boyer  v.  Wolf,  7  Lane.  315. 

84.  Where  a  judgment  is  entered  on  a 
justice's  transcript,  and  it  is  shown  that 
the  defendant  was  a  married  woman 
when  the  judgment  was  given,  and  the 
transcript  does  not  show  that  the  cause 
of  action  is  such  as  would  render  a  mar- 
ried woman  liable,  the  judgment  will  be 
stricken  off.  Barney  v.  Fahs,  8  Lane  193; 
8.  c.  4  Del.  442.  See  Davidson  v.  Ma- 
WiUiams,  4  Del.  466. 

85.  Where  a  transcript  of  a  ju^ment 
before  a  justice  s^^nst  a  husband  and 
wife  did  not  show  that  the  debt  was  con- 
tracted by  the  wife  or  incurred  for  any- 
thing for  which  she  could  bind  herself, 
and  it  appeared  that  the  copy  of  the  sum- 
mons for  the  husband  was  left  with  the 
wife  without  setting  forth  his  absence 


from  home,  the  judgment  as  to  the 
wife  was  stricken  off,  but  the  court  field, 
that  the  judgment  as  to  the  husband  was 
at  most  only  irregular  or  voidable  and 
was  conclusive  until  reversed  by  legal 
proceedings.  Domes  v.  Staley,  10  Lane 
89.     See  Shreiner  v.  Dommd,  10  Lane.  90. 

86.  Where  a  married  woman  confessed 
judgment  before  a  justice  and  a  transcript 
was  entered  in  the  common  pleas,  the 
court  refused  to  strike  off  the  judgment 
although  the  record  showed  her  covert- 
ure and  did  not  show  her  liability. 
Shreiner  v.  WaUcer,  11  Lane.  318. 

See  Husband  and  Wife,  IV.  (t). 

JUDGMBNT,  IV.  (o)  (8). 
JUDOJCENT,  IV.  (6)  (4). 

m.  Effect  of  a  judgment. 

87.  A  debtor  in  failing  circumstances 
may  prefer  his  creditors,  by  confession 
of  judgment,  as  he  sees  fit  In  giving 
several  judgments  to  his  attorney  to  be 
entered  up,  he  may  prefer  his  attorney's 
judgment  to  the  others.  Harris's  Appeal, 
5  Cent  663. 

8a  A  sheriff's  sale  under  a  judgment 
for  want  of  an  appearance  against  an  ex- 
ecutrix and  devisee  upon  a  scire  facias  to 
revive  a  judgment  against  the  decedent  is 
not  rendered  invalid  by  a  subsequent  in- 
qtdsition  in  lunacy  finding  that  she  had 
been  a  lunatic  for  four  or  five  years  pre- 
viously. Shannon  v.  Neaton,  132  P.  S. 
376 ;  aflBrming  s.  c.  5  Monl^.  167. 

89.  A  judgment  for  want  of  an  affidavit 
of  defence  is  not  void,  though  the  instru- 
ment filed  be  not  within  the  rule  of 
court;  it  is  but  voidable.  Clarion,  Ma- 
honing and  Pittsburgh  BaUroad  Co.  v. 
HamUton,  127  P.  S.  1. 

90.  A  debt  or  claim  not  in  judgment 
cannot  be  set  off  against  a  judgment;  nor 
a  claim  due  by  a  third  person.  Cotoden 
V.  McClelland,  4  Montg.  133. 

91.  The  plaintiff  in  a  judgment  against 
a  decedent  is  not  bound  by  an  agreement 
among  the  latter's  heirs,  upon  partition, 
that  each  shall  pay  an  equal  part  Wood 
V.  Codding,  134  P.  S.  91. 
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IV.  Opening  and  striking  off  judg- 
ments. 

(a)   Opening  judgments. 
(1)  When  a  judgment  will  be  opened. 

92.  A  judgment  entered  on  a  note  was 
properly  opened  where  the  petition 
averred  payment  and  the  use  plaintiff 
denied  the  allegations  of  the  petition, 
but  the  depositions  showed  a  conflict  of 
testimony  as  to  the  question  of  payment. 
Hunter  v.  Malioney,  148  P.  S.  232. 

93.  An  accommodation  judgment  note 
under  seal  when  given  without  restric- 
tion may  be  pledged  to  secure  an  antece- 
dent debt  of  the  payee,  but  where  the 
payee  has  received  it  with  the  restriction 
that  he  use  it  to  obtain  a  loan,  he  cannot 
pledge  it  for  an  antecedent  debt,  and  a 
judgment  entered  thereon  will  be  opened. 
AUoona  Second  Nat.  Bank  v.  Dunn,  161 
P.  S.  228. 

94.  A  judgment  on  a  scire  facias  aur 
mortgage  will  be  opened  upon  the  proof 
of  payments  to  the  plaintiff's  assignor 
where,  though  the  evidence  was  sufficient 
to  put  the  defendant  on  inquiry  as  to 
plaintiffs  title,  yet  there  was  evidence 
which  made  it  a  question  for  the  jury 
whether  the  plaintiff  knowingly  or  negli- 
gently permitted  the  assignor  to  act  so  as 
to  mislead  the  defendant  to  suppose  that 
the  assignor  had  authority  to  receive  the 
payments.  Fisher  v.  Cf  Dmrndl,  163  P.  S. 
619 ;  reversing  s.  c.  9  Lane.  301. 

95.  Where,  upon  a  rale  to  open  judg- 
ment, it  appeared  that  there  was  nothing 
due  to  the  plaintiff  when  the  judgment 
was  entered,  that  the  plaintiff  had  as- 
signed the  judgment  on  condition  that 
the  assignee  should  collect  the  same  and 
account  to  the  plaintiff  after  deducting 
fees  and  expenses,  and  subsequently  plain- 
tiff revoked  the  authority  of  the  assignee ; 
it  was  held,  that  the  judgment  would  be 
opened  and  an  issue  awarded  to  determine 
how  much  was  equitably  due  to  the  as- 
signee, and  in  such  issue,  the  burden  was 
on  the  assignee  to  show  the  amount  of 
his  expenses,  that  they  were  proper  in 
nature  and  amount,  and  that  they  had 


been  incurred  in  good  faith  before  he 
was  notified  that  his  power  had  been  re- 
voked. Vanderpod  v.  Vanderpool,  162 
P.  S.  394. 

96.  Where  a  judgment  was  entered  on 
a  warrant  of  attorney  of  an  illiterate 
woman  nearly  seventy  years  of  age,  and 
she  denied  that  she  had  ever  signed  the 
note,  and  averred  that  she  had  never  had 
any  transaction  with  the  plaintiff  whereby 
she  became  liable  to  him  for  any  sum 
whatever,  and  she  further  averred  that 
she  had  loaned  the  plaintiff  five  hundred 
dollars,  for  which  he  gave  her  a  judgment 
note,  and  it  appeared  that  though  the 
plaintiff  averred  that  he  had  loaned  the 
money  and  had  paid  his  own  note  on  a 
certain  date,  yet  in  a  letter  of  a  subse- 
quent date  addressed  to  the  defendant's 
daughter,  he  had  requested  her  to  send 
him  the  note  for  five  hundred  dollars,  as 
he  desired  to  pay  some  money  on  it;  it 
was  held,  on  appeal,  that  the  court  should 
have  opened  the  judgment.  Steiner  v. 
SckoU,  163  P.  S.  466. 

97.  A  father  devised  to  his  daughter 
a  mill  property,  which  he  had  previously 
conveyed  to  her.  His  executors  entered 
up  a  bond  and  warrant  for  the  purchase 
money,  which  they  found  among  his 
papers ;  as  the  enforcement  of  the  judg- 
ment would  principally  disinherit  the 
daughter,  the  judgment  was  opened  and 
an  issue  directed  to  hear  testimony  dehors 
the  will  in  order  to  establish  its  intent. 
DuMon  V.  Suplee,  8  C.  C.  92. 

98.  A  judgment  for  want  of  an  affi- 
davit of  defence  will  be  opened  on  terms 
where  it  appears  that  the  defendant  was 
out  of  the  county  and  could  not  have 
been  reached  in  time  to  enable  him  to 
make  defence.  Kunes  v.  McCloskey,  10 
C.  C.  542. 

99.  A  judgment  will  be  opened  where 
the  testimony  discloses  such  a  state  of 
facts  as  would  move  a  chancellor  to  de- 
cree the  note  to  be  void  or  to  be  reformed 
because  of  fraud  or  forgery.  Silverman 
V.  Shulausky,  16  C.  C.  131. 

100.  A  judgment  given  by  a  fatiier 
to  a  son  without  consideration  will  be 
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opened  where  there  is  any  evidence  of 
imposition  or  undue  influence.  Brehony 
v.  Brehony,  6  Kulp  266. 

101.  A  judgment  for  the  purchase 
money  of  a  bottling  business  will  be 
opened  on  evidence  of  false  representa- 
tions as  to  the  number  of  boxes  filled 
with  bottles  in  the  hands  of  customers. 
Volkenand  v.  Drum,  6  Kulp  267 ;  s.  o.  4 
Del.  36.  See  s.  c.  4  Kulp  623.  See 
Volkenand  v.  Drum,  143  P.  S.  626. 

102.  The  court  may,  in  an  extreme 
case,  open  a  judgment  on  an  award  of 
arbitrators.  Kase  v.  Danville,  Hazleton 
&  W.  B.  Railroad  Co.,  5  Kulp  637. 

103.  The  alteration  of  the  individual 
judgment  note  of  a  partner,  by  the  sub- 
sequent signature  of  his  co-partner,  and 
the  words  "  trading  as,  etc.,"  is  a  material 
alteration,  and  a  judgment  entered  thereon 
against  the  firm  will  be  opened  at  the 
instance  of  the  original  maker.  Kocher 
V.  Schoener,  6  Kulp  41. 

104.  Upon  a  rule  to  open  a  judgment 
entered  upon  a  judgment  note,  where 
three  disinterested  witnesses  testified  that 
the  signature  of  the  defendant  was  not 
genuine,  and  the  plaintiff  offered  no  evi- 
dence, the  judgment  was  opened.  Peters 
V.  McDmudd,  7  Kulp  308. 

105.  A  judgment  will  be  opened  where 
the  credibility  of  witnesses  is  involved, 
and  there  is  more  than  one  oath  gainst 
oath,  and  the  court  is  in  doubt  about 
the  facts.  Arm^yrust  v.  Kennedy,  7  Kulp 
620. 

106.  A  judgment  will  be  opened  where 
it  appears  that  an  appeal  from  a  justice's 
judgment  on  the  same  instrument  is 
pending,  and  that  the  defendant  has  com- 
plied with  the  conditions  of  the  bond. 
Rosso  V.  Maresco,  1  Lack.  Jur.  414. 

107.  The  signature  by  a  mark  to  a 
judgment  note  without  a  subscribing  wit- 
ness may  be  proved ;  but  if  denied  under 
oath  by  the  alleged  maker,  the  judgment 
entered  thereon  wUl  be  opened.  Burrows 
V.  Davis,  6  Lane.  398. 

loe.  A  judgment  for  want  of  an  affi- 
davit of  defence,  caused  by  neglect  of 
defendant's  counsel,  will  be  opened  where 


a  clear  defence  is  disclosed  by  the  depo- 
sitions.    Keenan  v.  Dugan,  6  Lane.  408. 

109.  Where  it  appeared  that  the  judg- 
ment was  entered  on  a  judgment  note 
given  by  the  agent  of  a  manufacturer  of 
mowing  machines  to  his  principal  for 
unsold  machines,  the  court  opened  the 
judgment  upon  evidence  that  the  plain- 
tiff subsequently  took  away  the  machine 
from  the  defendant's  warehouse;  and 
this,  although  the  plaintiff  claimed  to 
have  given  the  defendant  fall  credit  for 
the  machine  on  the  note  filed  and  others. 
Morgan  v.  Stoner,  12  Lane.  164. 

lia  The  court  will  open  a  judgment 
where  tiie  preponderance  of  the  testi- 
mony is  that  the  defendant  was  to  be 
credited  thereon  with  certain  services 
rendered.  Meredith  v.  Stre^per,  4  Montg. 
187. 

111.  Where  the  defendant  testified  that 
the  note  in  suit  was  a  forgery,  and  the 
plaintiffs  made  no  answer,  the  oonrt 
opened  the  judgment.  Albertson  v.  Bay- 
den,  5  Mont^.  164. 

112.  If  the  consideration  of  a  judg- 
ment be  twofold,  usury  for  forbearance 
in  not  pressing  a  debt,  and  a  release  from 
a  certain  contract,  the  judgment  will  be 
opened  to  ascertain  the  proportion  which 
was  for  forbearance.  Scott  v.  Harper,  6 
Montg.  143. 

113.  A  judgment  entered  on  a  note 
will  be  opened  where  it  appears  that  it 
was  given  at  a  time  at  which  the  maker 
has  been  subsequently  found  to  have  been 
insane ;  and  this,  although  the  judgment 
plaintifi  was  not  a  party  to  the  proceed- 
ings in  lunacy.  Gtossv.  jHiUary,30W.  N. 
C.268. 

114.  Where  it  appeared  that  the  de- 
fendant signed  the  note  when  he  was  on 
a  drunken  spree,  and  he  testified  that  he 
had  no  knowledge  of  signing  the  note, 
and  the  plaintiff  was  unable  to  show 
clearly  the  defendant's  indebtedness;  it 
was  hdd,  that  the  judgment  should  be 
opened,  and  the  case  sent  to  a  jury. 
Marshall  v.  Hale,  4  York  6. 

115.  Where  the  original  judgment  was 
upon  a  note  given  by  a  weak  and  igno- 
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lant  man,  threatened  with  arrest  for 
felony,  though  no  felony  had  been  com- 
mitted, and  the  judgment  had  been  re- 
vived by  default,  the  court  opened  the 
judgment,  even  after  the  lapse  of  thirteen 
years  and  the  making  of  two  payments 
on  account.  Brumbaugh  v.  Fink,  5 
York  98. 

1X6.  A  judgment  entered  on  a  judg- 
ment note  will  be  opened  where  it  ap- 
pears that  the  defendant  is  an  illiterate 
person  and  that  the  note  had  been  falsely 
read  to  him,  and  he  had  been  induced  to 
sign  it  by  a  trick  or  fraud  practised  upon 
him  by  the  party  obtaining  the  writing. 
OkwOer  v.  Bupp,  7  York  134. 

117.  A  judgment  was  opened  where 
the  defendant  swore  that  his  signature 
was  a  forgery,  and  a  comparison  of  the 
defendant's  signature  with  admitted  sig- 
natures showed  an  apparent  difference  in 
the  handwriting,  and  the  witness  for 
plaintiff,  who  testified  that  he  saw  the 
defendant  sign  the  note,  contradicted  him- 
self as  to  what  notes  he  saw  signed.  Os- 
borne V.  Snyder,  8  York  3. 

U&  Where  a  judgment  note  was  given 
by  a  husband  to  a  trustee  for  his  wife  for 
borrowed  money  and  was  payable  one 
day  after  date,  and  the  wife  lived  with 
her  husband  seventeen  years  after  the 
date  of  the  note,  and  the  wife's  declara- 
tions were  proven  that  she  did  not  claim 
interest,  the  supreme  court  refused  to 
reverse  a  decree  of  the  court  opening  the 
judgment  entered  after  the  wife's  death 
with  interest,  and  directing  an  issue  to 
try  how  much  was  due  on  the  note.  Bea- 
wr  V.  Slear,  168  P.  S.  466. 

(2)  WlMn  a  Jndgmeiit  will  not  be  opened. 

119.  Pending  a  acire  facias  to  revive  a 
judgment  entered  thirteen  years  before, 
it  is  not  error  to  refuse  to  open  the  judg- 
ment upon  an  allegation  of  payment  and 
to  permit  the  defence  to  be  made  on  the 
trial  of  the  «cjre,^icta«.  Sicttards's  Appeal, 
127  P.  S.  63. 

190.  A  judgment  on  a  bond  given  in 
settlement  of  a  prosecution  for  forni- 
cation and  bastardy  will  not  be  opened 


on  an  averment  that  it  was  executed 
while  the  defendant  was  in  prison,  that 
he  was  innocent,  that  no  living  child  had 
been  bom  of  the  obligee,  who  had  died 
unmarried  and  without  issue.  The  duress 
was  one  of  law.  Pflaum  v.  McClintock, 
130  P.  8.  369. 

121.  A  bond  and  warrant  given  for  the 
purpose  of  obtaining  money  upon  it  re- 
sembles accommodation  paper ;  want  of 
consideration  cannot  be  set  up  against  it 
even  though  the  holder  knew  that  it  was 
made  for  the  accommodation  of  the  payee. 
W&gley  v.  Cmrade,  132  P.  S.  147  ;  s.  o. 
26  W.  N.  C.  285. 

122.  A  rule  to  open  a  judgment  at  the 
instance  of  a  subsequent  creditor  will  be 
discharged  as  a  matter  of  course.  The 
proper  practice  is  to  apply  for  a  rule  on 
the  plaintiff  and  sheriff  to  show  cause 
why  the  money  produced  by  the  sheriff's 
sale  should  not  be  paid  into  court,  and 
dispute  the  validity  of  the  judgment 
before  an  auditor  or  apply  for  an  issue  to 
be  tried  in  court.  Under  the  act  16  June 
1836  (Brightly's  Purdon  854),  the  right 
to  an  issue  is  not  a  matter  of  right ;  an 
issue  will  be  refused  where  the  applica- 
tion is  resisted  and  sustained  by  de- 
positions which  are  sufficient.  Moore  v. 
Dunn,  147  P.  8.  359 ;  afarming  s.  o.  10 
C.  C.  79.  As  to  the  proper  practice  in 
such  cases  see  the  opinion  of  Arnold,  J., 
in  this  case. 

123.  Where  a  certificate  of  the  balance 
due  by  a  collector  of  school  taxes  was 
filed  by  the  board  under  sec.  13  of  the 
act  11  April  1862  (Brightly's  Purdon  338), 
and  judgment  entered  for  the  amount 
gainst  the  collector  and  his  sureties ;  it 
was  held,  that  there  was  no  power  given 
to  the  court  to  open  the  judgment,  and 
that  the  fact  that  the  collector  had  not 
been  furnished  with  a  warrant  when  the 
duplicate  was  placed  in  his  hands,  gave 
him  no  equity  to  require  the  court  to  open 
the  judgment.  Comm'th  v.  Titman,  148 
P.  S.  168. 

124.  There  is  no  authority  for  opening 
a  judgment  of  non-suit.  A  motion  should 
be  made  to  take  it  off,  and  upon  a  refusal 
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to  take  it  off.  the  plaintiff  should  except 
to  such  refusal ;  otherwise,  no  appeal  will 
lie.    Harvey  v.  Pollock,  148  P.  S.  534. 

125.  A  declaration  by  the  maker  of  a 
judgment  note  to  an  intended  purchaser, 
that  it  is  good  and  will  be  paid,  followed 
by  an  offer  to  pay  the  holder  about  the 
time  of  its  maturity,  will  operate  to  estop 
the  maker  from  instituting  proceedings 
to  open  the  judgment.  Humphrey  v. 
Tozier,  164  P.  S.  410. 

126.  A  mortgagor  against  whose  land 
a  judgment  has  been  entered  u]X)n  a  scire 
facias,  cannot,  after  the  land  has  been 
sold  at  a  judicial  sale,  have  the  judgment 
opened  on  the  ground  of  usury,  where  the 
mortgagee  offers  to  file  a  paper  renounc- 
ing and  relinquishing  all  right  to  sue  and 
to  recover  a  judgment  upon  the  bond 
accompanying  the  mortgage.  Reap  v. 
Baitle,  156  P.  S.  266;  affirming  s.  c.  6 
Kulp  423. 

127.  Where  a  farm  was  conveyed  by  a 
father  to  a  son  and  notes  were  given  to 
the  father  in  favor  of  a  brother  and  sister, 
but  the  father  retained  possession  of  the 
notes;  it  was  held,  upon  a  rule  to  open 
judgments  entered  on  the  said  notes  after 
the  death  of  the  father,  where  the  defend- 
ant contended  that  the  conveyance  of  the 
farm  was  intended  merely  as  an  advance- 
ment, and  that  the  judgments  did  not  rep- 
resent any  indebtedness,  that  the  evidence 
was  insufficient  to  sustain  the  contention. 
Doty  V.  Doty,  155  P.  S.  285. 

128.  The  court  refused  to  open  a  judg- 
ment on  the  ground  that  the  plaintiff  and 
defendant  were  partners,  and  that  a  settle- 
ment had  been  made  between  them  show- 
ing that  the  plaintiff  was  indebted  to  the 
defendant  for  more  than  the  amount  of 
the  judgment,  where  the  evidence  to 
establish  such  a  settlement  was  held*  to 
be  insufficient.  Seaton  v.  Shaner,  168 
P.  S.  69. 

129.  A  judgment  will  not  be  opened 
on  the  ground  that  the  bond  was  given 
to  compound  a  felony,  where  the  evidence 
shows  that  there  was  no  actual  agreement 
not  to  prosecute,  and  that  the  obligor, 
although  charged  with  a  felony,  did  not 


actually  commit  it     Wodfd  v.  Havrntr, 
169  P.  S.  446.    See  s.  c.  169  P.  8.  448. 

isa  Where  several  purchasers  of  a 
store,  by  direction  of  the  vendor  and  as 
part  of  the  consideration,  gave  a  judg- 
ment note  to  a  creditor  of  the  vendor, 
certain  of  the  obligors  cannot  allege  as  a 
ground  for  opening  the  judgment  that 
they  joined  in  the  purchase  for  the  pur- 
pose of  helping  a  third  party  who  for- 
merly owned  the  store  and  who  agreed  to 
run  it  and  pay  the  note.  Mingle  v.  Bo» 
man,  161  P.  S.  366.  See  Krumrine  v. 
Grenoble,  166  P.  S.  98. 

131.  Under  the  retail  license  set  13 
May  1887  (Brightly's  Purdon  1226),  a 
contract  between  a  brewer  and  an  appli- 
cant for  a  retail  license  by  which  the 
brewer  furnishes  the  capital  and  is  to  be 
paid  by  instalments,  is  not  invalid,  and  a 
judgment  confessed  for  the  capital  so 
furnished  will  not  be  opened.  Oerman- 
town  Brewing  Co.  v.  Booth,  162  P.  S.  100; 
reversing  s.  c.  14  C.  C.  189. 

132.  Where  a  mortgage  is  executed  to 
secure  negotiable  promissory  notes  and  it 
is  assigned  to  innocent  holders  of  the 
notes  for  value  before  maturity  smd  with- 
out notice  of  any  defence,  a  judgment 
entered  upon  the  mortgage  will  not  be 
opened  on  the  ground  that  the  considera- 
tion for  the  notes  has  failed.  Welion  v. 
Littlejohn,  163  P.  S.  206. 

133.  Where  a  note  is  given  on  Sunday 
and  contains  a  confession  of  judgment,  the 
court  will  not  open  the  judgment  becante 
confessed  on  that  day.  Lee  v.  Drake,  10 
C.  C.  276. 

13*.  Upon  a  rule  to  open  a  judgment, 
where  it  appeared  that  it  was  confessed 
to  a  life  tenant  of  several  promissoir 
notes  or  their  proceeds,  and  who  yielded 
up  the  notes  upon  tiie  delivery  of  the 
judgment;  it  was  held,  that  the  agree- 
ment was  based  upon  a  sufficient  consid- 
eration and  the  judgment  would  not  be 
opened.  Woodring  v.  Woodring,  11  C.  C. 
603. 

135.  Where  execution  was  issued  upon 
a  judgment  without  waiver,  and  before  Ae 
writ  was  returned  execution  was  issued 
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upon  another  judgment  with  waiver  be- 
tween the  same  parties,  made  up  in  part 
of  the  same  debt,  the  court  refused  to 
open  the  latter  judgment  or  to  set  aside 
the  execution  thereon.  McHugh  v.  Mc- 
Htigh,  12  C.  C.  380. 

136.  A  judgment  in  ejectment  under  a 
lease  will  not  be  opened  at  the  instance 
of  a  third  party  claiming  title  to  the 
property  and  claiming  that  the  tenant  is 
in  possession  under  him  and  not  under 
the  plaintiff,  where  it  appears  that  there 
had  been  three  actions  of  ejectment  be- 
tween the  plaintiff  and  such  third  person, 
two  of  which  were  determined  in  favor 
of  the  plaintiff  and  one  of  which  is 
still  pending.  McLaughlin  v.  Zeidler,  13 
C.  C.  47. 

137.  A  judgment  against  a  garnishee 
will  not  be  opened  upon  the  application , 
of  a  third  party,  who  gave  notice  to  the 
garnishee  that  the  money  in  its  hands 
belonged  to  him  and  not  to  the  defendant 
in  the  execution.  Shultz  v.  Hoffman,  13 
C.  C.  90. 

13a  Where,  upon  a  rule  to  open  judg- 
ment, the  testimony  of  the  maker  and 
subscribing  witness  of  a  judgment  note 
containing  a  waiver  of  exemption  showed 
that  the  maker  intended  to  make  a  plain 
judgment  note ;  that  he  was  an  illiterate 
man  and  that  it  was  represented  to  him 
to  be  a  plain  judgment  note;  the  court 
refused  to  open  the  judgment  but  struck 
the  waiver  of  exemption  from  the  record. 
Brewing  Co.  v.  Keziah,  5  Del.  11. 

139.  A  judgment  will  not  be  opened  to 
admit  a  defence  based  on  an  agreement 
not  connected  with  the  judgment  or  the 
consideration  on  which  it  rests.  HUdreth 
V.  Davis,  6  Kulp  322. 

140.  Where  a  judgment  note  was  given 
for  two  thousand  cigars  and  a  safe,  and 
the  safe  was  not  to  become  the  property 
of  the  defendant  unless  he  paid  the  note 
promptly  when  it  became  due,  and  the 
defendant  did  not  pay  the  note  when  it 
became  due  and  the  plaintiff  took  the  safe 
away,  the  court  refused  to  open  the  judg- 
ment ;  the  contract  was  in  effect  an  agree- 
ment that  the  defendant  should  have  the 


whole  property  for  a  certain  price  if  the 
purchase  money  should  be  paid  punctu- 
ally, but  that  if  it  should  not  be  so  paid, 
he  should  have  less  property  for  the 
price.     Thimer  v.  Smith,  7  Kulp  139. 

141.  The  court  will  not  open  a  judg- 
ment to  enforce  a  parol  agreement  to 
accept  a  conveyance  of  land  in  satisfac- 
tion.   Linen  v.  Sweeney,  1  Lack.  Jur.  196. 

142.  A  judgment  for  want  of  an  appear- 
ance will  not  be  opened  upon  the  mere 
suggestion  that  the  case  involves  impor- 
tant questions  of  law ;  the  default  must 
be  excused  and  a  defence  shown.  Boiet 
V.  Scranton,  1  Lack.  Jur.  204. 

143.  A  judgment  will  not  be  opened 
because  of  the  mere  fact  that  it  was 
entered  in  the  name  of  the  "Peach  Bot- 
tom School  District "  instead  of  "  School 
District  of  Peach  Bottom."  Peach  Bot- 
tom School  District  v.  Swagert,  2  York  9. 

144.  A  judgment  will  not  be  opened 
on  the  allegation  that  plaintiff  is  indebted 
to  defendant  on  a  partnership  account. 
Amdt  V.  Woodring,  4  Del.  221. 

145.  A  confessed  judgment  will  not  be 
opened  to  let  in  evidence  of  a  set-off 
against  it.  Swe^  v.  Clark,  1  Lack.  Jur. 
124. 

146.  A  judgment  by  confession  will 
not  be  opened  upon  an  unsuppoi-ted  alle- 
gation that  a  book  account  is  to  be  set  off 
against  the  judgment;  the  defalcation 
act  does  not  apply  to  a  judgment  entered 
by  confession.  Clark  v.  Clark,  2  Lack. 
Jur.  249. 

147.  A  judgment  will  not  be  opened 
merely  upon  proof  that  the  defendant  has 
an  account  against  the  plaintiff  which  is 
equal  to  the  amount  of  the  judgment. 
Croop  V.  Dodson,  7  Kulp  13. 

14a  Where  the  wife  of  a  defendant 
was  separated  from  him  and  petitioned  to 
open  the  judgment  i^ainst  him  on  the 
ground  that  it  was  collusively  confessed 
for  the  purpose  of  depriving  her  of  her 
dower;  it  was  held,  i^at  the  judgment 
would  not  be  opened,  but  that  the  proper 
practice  was  to  direct  an  issue  to  deter- 
mine the  validity  of  the  judgment  as 
against  the  wife.    Taylor  v.  Neff,  9  York  5. 
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(3)  Laches. 

149.  A  delay  of  two  months  in  making 
application  to  open  a  judgment  will 
not  bar  the  defendant,  where  it  appears 
that  the  suit  was  pending  for  three  years 
before  the  plaintiff  became  urgent  for 
Judgment.  FHaher  v.  CPDonneU,  153  P.  S. 
619 ;  reversing  s.  c.  9  Lane.  301. 

150.  Where  defendants  in  ejectment 
appeared  in  propria  persona  and  filed  a 
plea,  but  failed  to  serve  a  copy  on  the 
plaintiff,  whereupon  judgment  was  taken 
against  them  and  execution  issued  and 
duly  executed,  the  court  refused  to  open 
the  judgment  and  let  the  defendant  into 
a  defence,  where  the  application  was  made 
several  months  afterwards  and  no  good 
excuse  or  meritorious  defence  was  shown. 
Letchioorth  v.  Bunting,  12  C.  C.  587. 

191.  Where  a  defendant  had  not 
authorized  an  attorney  to  enter  judg- 
ment for  him,  but  he  had  actual  knowl- 
edge that  service  had  been  accepted  by 
the  attorney  and  that  judgment  had  been 
entered  by  default ;  it  was  held,  that  he 
would  not  be  permitted  after  the  lapse  of 
ten  years  to  disavow  the  action  of  the 
attorney  and  have  the  judgment  opened. 
Lytle  v.  Forrest,  i  Dist.  Rep.  292. 

152.  A  judgment  for  want  of  an  affi- 
davit of  defence  will  not  be  opened  after 
the  lapse  of  eighteen  months,  unless  the 
depositions  show  a  clear  and  meritorious 
defence.     Ware  v.  Baldwin,  7  Kulp  278. 

153.  If  the  objections  to  a  judgment 
are  meritorious,  the  court  will  not  refuse 
to  open  it  for  mere  delay  in  presenting 
the  petition.  Steckel  v.  Steyer,  1  Nor- 
tham.  363. 

154.  Upon  a  rule  to  open  judgment, 
long  delay  in  making  the  application  is  a 
very  strong  circumstance  against  the 
petitioner  and  calls  for  clear  proof  on  his 
part.    Iface  v.  Cole,  3  Northam.  77. 

(4)  Bnidmi  of  proof. 

155.  Upon  a  rule  to  open  a  judgment, 
the  burden  of  proof  is  on  the  defendant 
to  establish  a  defence.  RoenigMs  Appeal, 
2  Cent.  68;   Vogely's  Appeal,  16  Atlan. 

878. 


156.  Upon  the  opening  of  a  judgment 
entered  on  a  bond  and  warrant,  if  fraud 
be  raised  as  a  defence,  it  must  be  affirma- 
tively and  positively  proved.  Hipp*  v. 
WardU,  1  Atlan.  727. 

157.  Upon  an  application  to  open  a 
judgment,  where  the  plaintiff  makes  a 
full  and  responsive  answer  under  oath 
denying  the  defendant's  allegations,  the 
biirden  of  proof  is  thrown  upon  the  de- 
fendant   Markle  v.  Fichter,  7  Kulp  549. 

15a  Upon  a  rule  to  open  a  judgment, 
the  presumption  is  in  favor  of  the  sound- 
ness of  the  judgment;  it  will  not  be 
opened  upon  a  mere  conflict  of  testimony. 
Herr  v.  Miller,  12  Lane.  238. 

159.  A  judgment  confessed  to  an  at- 
torney by  his  client  will  stand  as  secur- 
ity only  for  what  is  actually  due,  and  on 
an  allegation  of  fraud  will  be  opened. 
The  burden  is  on  the  attorney  to  establish 
its  fairness.  Acker  v.  Lambert,  4  Montg. 
189. 

IGO.  In  a  contest  between  a  plaintiff 
and  a  defendant  in  a  judgment  as  to 
whether  certain  payments  were  made  on 
it,  the  burden  of  proof  is  upon  the  party 
attempting  to  show  such  payments,  and 
where  the  only  evidence  is  that  of  the 
parties  to  the  judgment  who  contradict 
each  other,  the  credits  cannot  be  allowed. 
Fuhrman  v.  Fuhrman,  2  York  169. 

(6)  SnfBdeiicy  of  erideiiM. 

161.  Upon  an  application  to  open  a 
judgment  entered  upon  a  warrant  of  at- 
torney, the  court  has  a  right  to  pass  upon 
the  evidence ;  and  this,  though  there  be 
a  conflict  in  the  testiriiony  filed  by  the 
parties.  It  is  an  equitable  proceeding, 
addressed  to  the  discretion  of  tiie  court 
Applebee's  Appeal,  126  P.  S.  385. 

162.  If  the  prima  facie  case  created  by 
the  execution  and  delivery  of  a  bond  and 
mortgage  be  not  overcome,  the  court  may, 
in  its  discretion,  refuse  to  open  the  judg- 
ment on  the  bond ;  and  this,  though  there 
be  conflicting  evidence  in  the  averment 
of  fraud.    Lenare's  Appeal,  126  P.  S.  400. 

163.  A  judgment  will  not  be  opened 
on  the  unsupported  oath  of  defendant, 
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which  is  directly  contradicted  by  other 
testimony.  Rhine  v.  Sioartley,  16  Atlan. 
846. 

164.  Upon  a  petition  to  open,  if  the 
oath  of  the  petitioner  is  the  only  evidence 
and  is  contradicted  by  the  oath  of  the 
plaintiff,  the  refusal  to  open  will  not  be 
interfered  with  by  the  supreme  court. 
Barton's  Appeal,  5  Cent.  469. 

165.  A  judgment  will  not  be  opened 
on  the  unsupported  testimony  of  the  de- 
fendant alleging  fraud  in  the  procure- 
ment of  the  note,  which  is  opposed  by 
the  sworn  testimony  of  the  plaintiff. 
Lomison  v.  Faust,  145  P.  S.  8. 

166.  A  judgment  will  not  be  opened 
upon  the  uncorroborated  testimony  of  the 
defendant,  where  the  evidence  of  the 
plaintiffs  agent,  a  disinterested  witness, 
is  a  flat  denial  of  the  defendant's  testi- 
mony and  is  supported  by  other  evidence, 
Christie  v.  Steelsmith,  168  P.  S.  117. 

167.  As  a  general  rule  a  judgment 
should  not  be  opened  upon  the  defend- 
ant's oath  alone  when  he  is  contradicted 
by  the  plaintiff;  but  where  there  are  cor- 
roborative circumstances  or  circumstances 
from  which  inferences  may  be  drawn 
corroborative  of  the  defendant,  it  is  proper 
to  open  the  judgment  and  refer  the  ques- 
tion to  the  jury.  Stockwdl  v.  Webster, 
160  P.  S.  473. 

16a  A  judgment  will  not  be  opened 
on  the  affidavit  of  defendant  that  the 
not«  was  altered  after  he  signed  it,  he 
being  contradicted  by  the  corroborated 
testimony  of  the  plaintiff.  Bender  v. 
Oabd,  4  Del.  192. 

169.  Where  the  allegations  of  fraud 
set  forth  by  the  defendant  upon  a  motion 
to  open  a  judginent  are  all  fully  denied 
by  the  plaintiff  and  there  are  no  corrobo- 
rating circumstances,  the  judgment  will 
not  be  opened.  Knode  v.  Comman,  6 
Del.  113. 

170.  Where  there  is  oath  against  oath, 
the  court  will  discharge  a  rule  to  open 
the  judgment.  Flosser  v.  Bhoadea,  6  Kulp 
320;  8.  c.  4  Del.  600. 

171.  A  judgment  will  not  be  opened 
npon  the  uncorroborated  testimony  of  the 


defendant  which  is  positively  contra- 
dicted by  two  witnesses.  HUdreth  v. 
Davis,  6  Kulp  336. 

172.  A  judgment  given  for  the  pur- 
chase money  of  personal  property  will 
not  be  opened  upon  the  oath  of  a  defend- 
ant alleging  a  warranty,  against  the  oath 
of  a  plaintiff  denying  it.  McN&d  v. 
Banks,  6  Kulp  371. 

173.  The  court  refused  to  open  a  judg- 
ment upon  the  uncorroborated  testimony 
of  the  defendant  that  the  note  was  a 
forgery,  where  such  testimony  was  di- 
rectly contradicted  by  that  of  the  sub- 
scribing witness.  Turner  v.  Smith,  7 
Kulp  139. 

174.  A  rule  to  open  judgment  will  be 
discharged  if  the  testimony  of  the  de- 
fendant is  uncorroborated  and  is  contra- 
dicted by  the  plaintiff.  Keener  v.  Shank, 
7  Lane.  339. 

175.  A  judgment  will  not  be  opened 
upon  the  testimony  of  the  defendant 
alone,  where  the  same  is  denied  by  the 
plaintiff  who  is  corroborated  by  other 
evidence.   Reger  v.  Williams,  8  Montg.  87. 

176.  A  judgment  will  not  be  opened 
where  there  is  oath  against  oath,  and  the 
evidence  of  defendant  as  to  payment  is 
vague  and  indefinite.  Phipps  v.  Rapine, 
9  Montg.  109. 

177.  A  judgment  will  not  be  opened 
on  the  unsupported  testimony  of  the  de- 
fendant directly  opposed  by  the  testi- 
mony of  the  plaintiff.  Klein  v.  Daney,  3 
Northam,  76 ;  Nace  v.  Cole,  3  Northam.  77. 

17a  Upon  a  rule  to  open  a  judgment, 
where  the  petition  is  met  by  an  answer 
denying  some  of  the  facts  and  demand- 
ing proof  of  the  others,  a  decree  making 
the  rule  absolute  is  irregular  if  the  record 
does  not  show  either  that  the  petition 
waa  supported  by  proofs  or  that  the 
plaintiff  consented  to  a  hearing  without 
them.     Woods  v.  Irwin,  141  P.  S.  278. 

179.  A  judgment  will  not  be  opened 
on  the  ground  of  alleged-  fraud  upon  the 
uncorroborated  averment  of  the  defend- 
ant, which  is  denied  by  the  plaintiff  in  a 
sworn  answer.  Tidioute  &  Tiona  OH  Co. 
V.  Shear.  161  P.  S.  608. 
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180.  A  jadgment  will  not  be  opened 
where  the  answer  of  the  plaintiff  is  re- 
sponsive to  the  petition  and  denies  under 
oath  every  allegation  therein,  unless  such 
answer  is  overcome  by  the  testimony  of 
two  witnesses,  or  of  one  witness  corrob- 
orated by  circumstances  equivalent  to 
another.  Hoffman  v.  Jacobs,  12  Lane. 
25. 

ISL.  In  order  to  open  a  judgment  by 
confession  upon  the  ground  of  fraud  in 
procuring  the  instrument,  where  no  testi- 
mony denying  the  fraud  is  presented,  it 
is  not  requisite  that  the  charge  of  fraud 
be  sustained  by  more  than  one  witness. 
Yost  V.  Mensch,  141  P.  S.  73. 

182.  Upon  a  rule  to  open  judgment, 
where  the  defendant  swears  that  he  did 
not  know  that  the  note  was  a  judgment 
note,  but  his  testimony  is  discredited  by 
the  denial  of  the  plaintiff  and  by  three 
other  witnesses,  the  court  will  be  justi- 
fied not  only  in  disbelieving  him  upon 
that  matter,  but  also  in  refusing  to  be- 
lieve him  as  to  other  defences.  Fiaher  v. 
King,  153  P.  S.  3.  See  Ivea  r.  Snyder,  7 
Kulp  393. 

183.  A  judgment  entered  upon  a  judg- 
ment note  will  not  be  opened  until  the 
same  is  overcome  by  testimony  which,  if 
believed,  ought  to  move  a  chancellor  to 
decree  the  note  to  be  void  or  to  be  re- 
formed because  of  forgery,  fraud  or  mis- 
take.   Mangan  v.  McHale,  6  Kulp  469. 

184.  A  judgment  will  not  be  opened 
where  the  testimony  is  conflicting  and 
unsubstantial  and  infirm  in  character. 
Rishel  V.  Grouse,  162  P.  S.  3. 

185.  Where  a  judgment  has  been  vol- 
untarily confessed,  it  will  not  be  opened 
in  the  absence  of  strong  evidence  of 
fraud,  accident  or  mistake  incident  to  its 
execution.  Woodring  v.  Woodring,  11 
C.  C.  603. 

186.  In  order  to  set  aside  the  judg- 
ment for  fraud,  the  evidence  must  be 
clear,  precise  and  indubitable;  a  judg- 
ment will  not  be  opened  where  all  the 
witnesses  for  the  defendant  are  interested 
and  uncorroborated  except  by  one  another, 
and  the  plaintiffs  evidence  is  corrobo- 


rated by  disinterested  witnesses  and  by 
circiunstances.  Markle  v.  Fichter,  7  Kulp 
549. 

187.  A  rule  to  open  a  judgment  will 
be  discharged  if,  upon  the  testimony,  the 
court  would  set  aside  the  verdict  for  the 
defendant.  Ackerman  v.  Condroch,  6  Kulp 
226. 

18a  A  judgment  will  not  be  opened 
where,  upon  all  the  facts  and  circum- 
stances, the  court  would  not  sustain  a 
verdict  for  the  defendant  Ives  v.  Sny- 
der, 7  Kulp  393. 

189.  Where  tiie  defendant  had  been 
adjudged  an  habitual  drunkard  for  one 
year  prior  to  the  adjudication,  and  a 
judgment  note  was  given  within  the 
year,  the  presumption  arising  from  the 
adjudication  was,  on  a  rale  to  open,  held 
to  be  overcome  by  the  testimony  of  the 
plaintiff  that  the  defendant  was  sober 
when  he  signed  the  note  in  suit;  and 
this,  though  contradicted  by  the  testi- 
mony of  the  defendant  and  one  witness. 
Donehoo's  Appeal,  15  Atlan.  924. 

190.  On  a  rule  to  open  judgment  on 
the  ground  of  forgery,  the  preponder- 
ance of  the  testimony  was  held  to  be  in 
favor  of  the  validity  of  the  note.  Es- 
sitJ^a  Appeal,  1  Mona.  588. 

(6)  Jadgmenta  apon  a  iMse. 

191.  If  a  judgment  be  confessed  by  coun- 
sel in  ejectment  under  a  warrant  contained 
in  a  lease,  and  be  regular  on  its  face,  a 
defence  can  only  be  set  up  on  a  rule  to 
open ;  a  rule  to  strike  off  is  properly  dis- 
charged. Dakeman  v.  Butterfidi,  135 
P.  S.  236;  Richards  v.  Richards,  Ibid. 
239 ;  Whitney  v.  HdpMna,  Ibid.  246. 

192.  The  court  will  not  open  a  judg- 
ment in  ejectment  entered  upon  a  lease 
upon  the  allegation  of  a  parol  lease  which 
would  change  the  term,  where  the  evi- 
dence of  the  lessee  is  not  corroborated, 
but  is  contradicted  by  the  lessor,  and  the 
time  of  the  alleged  parol  agreement  was 
when  the  lessee  was  already  bound  by 
the  written  lease  for  a  further  term  of 
two  years.     Gibson  v.  Vetter,  162  P.  S.  26. 

193.  Upon  a  warrant  of   attorney  to 
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confess  judgment  in  a  lease  for  breach  of 
covenants  therein,  where  the  facts  are 
denied,  the  court  will  open  the  judgment 
and  submit  the  disputed  questions  of  fact 
to  a  jury.    Hughes  v.  Moody,  10  C.  C.  306. 

(7)  Judgments  against  mauled  women. 

194.  Where  a  married  woman  had 
taken  no  appeal  from  the  judgment  of  a 
justice ;  it  was  Jidd,  that  she  could  not, 
after  a  delay  of  three  years,  and  after  a 
transcript  had  been  filed  in  the  common 
pleas,  have  the  judgment  opened  to  let 
her  into  a  defence.  Littster  v.  LUtster, 
161  P.  S.  474 

195.  Where  a  judgment  was  entered 
upon  a  bond  executed  by  a  married  woman 
for  her  husband's  debt,  and  to  save  the 
contents  of  his  store  from  being  sold  by 
the  sheriff,  and  it  appeared  that  she  was 
in  no  way  interested  in  the  store  and 
was  not  originally  liable  for  the  debt ;  it 
was  hdd,  that  the  judgment  was  properly 
opened.    Harris  v.  Reinhard,  165  P.  S.  36. 

196.  Where  a  judgment  was  confessed 
by  a  woman  who  was  married  to  a  man 
who  had  a  previous  wife  living,  the  court 
refused  to  open  it,  though  the  defendant 
did  not  know  of  the  former  marriage. 
Hunt  V.  Cleveland,  6  C.  C.  592. 

197.  A  judgment  against  a  married 
woman  must  show  on  its  face  her  liability ; 
otherwise  it  is  void  and  cannot  be  cured 
by  collateral  proof  of  the  consideration. 
Bichey  v.  Carpenter,  9  C.  C.  106 ;  s.  o.  7 
LaJic.  407. 

196.  Upon  a  rule  to  open  a  judgment, 
the  defendant  will  be  permitted  to  prove 
that  she  is  a  married  woman  if  the  record 
&u1b  to  show  it,  but  the  plaintiff  will  also 
be  permitted  to  show  that  her  husband 
has  deserted  her  and  that  she  is  still  liable 
under  the  acts  22  February  1718  and 
4  May  1855  (Brightly's  Purdon  903). 
Kreba  v.  Clark,  9  C.  C.  420.  See  Mclntire 
V.  Bimber,  9  C.  C.  463. 

199.  Upon  a  rule  to  strike  off  a  judg- 
ment where  the  evidence  is  conflicting  as 
to  whether  the  judgment  was  given  by  a 
"wife  as  a  guaranty  for  her  husband  or  was 
^ven  for  property  used  in  the  manage- 
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ment  of  her  separate  estate,  the  court  will 
open  the  judgment  for  the  purpose  of 
taking  testimony.  Ouignon  v.  Covell,  10 
C.  C.  195. 

200.  A  judgment  entered  upon  the 
judgment  note  of  a  married  woman  will 
not  be  opened  although  it  does  not,  on  its 
face,  disclose  suf&cient  groimd  to  sustain 
a  judgment  against  her  where  the  state- 
ment, however,  filed  with  the  note,  alleges 
a  cause  of  action  within  the  statute. 
Glaasmire  v.  Neill,  10  C.  C.  418. 

See  Husband  and  Wife,  IV.,  (*),  (t). 

(8)  Justices'  transcripts. 

201.  Where  the  transcript  of  a  justice's 
judgment  is  filed  in  the  common  pleas  as 
a  lien,  that  court  has  no  jurisdiction  to 
open  the  judgment.  Littster  v.  lAtttter, 
161  P.  S.  474. 

202.  A  judgment  upon  the  transcript 
of  a  justice  will  not  be  opened  where  it 
appears  that  the  proceeding  was  carried 
on  with  the  knowledge  of  the  defendant, 
who  contested  it  in  some  of  its  stages, 
and  that  the  defendant  had  endeavored 
by  fraud  to  elude  execution.  Bohrbacker 
V.  Schvltz,  10  C.  C.  282. 

203.  The  common  pleas  has  no  power 
to  open  or  strike  off  a  judgment  entered 
as  a  lien  on  the  transcript  of  a  justice. 
Coddey  v,  Behr,  12  C.  C.  343. 

(9)  Plea  of  the  statute  of  limitations. 

20«.  A  judgment  should  not  be  opened 
for  the  sole  purpose  of  affording  an  op- 
portunity to  plead  the  statute  of  limita^ 
tions  to  a  defendant  who  has  already  had 
his  day  in  court;  such  a  plea  is  regarded 
as  a  dishonest  defence,  for  which,  alone, 
a  judgment  should  never  be  opened. 
Woods  V.  Irwin,  141  P.  S.  278. 

205.  Where  creditors  of  a  decedent  do 
not  allege  fraud  or  collusion,  they  have 
no  standing  to  ask  that  a  judgment  con- 
fessed by  the  executor  be  opened,  on  the 
ground  that  the  debt  was  barred  by  the 
statute  of  limitations;  and  this,  though 
the  estate  be  insolvent  Woods  v.  Irwin, 
141  P.  S.  278. 

206.  It  is  within  the  discretion  of  the 
'3 
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court  of  common  pleas  to  open  a  con- 
fessed judgment  entered  upon  a  judg- 
ment note  not  under  seal  for  the  purpose 
of  permitting  the  statute  of  limitations  to 
be  pleaded  thereto.  Bates  t.  CtUlum,  163 
P.  S.  234. 

a07.  The  signing  of  a  judgment  note 
opposite  a  place  for  a  seal  indicated  by 
a  printed  blank  and  the  letters  "  L.  S." 
does  not  imply  a  seal,  and  where  judg- 
ment is  entered  on  such  a  note  more 
than  six  years  after  its  execution,  the 
court  will  open  the  judgment  to  allow 
the  plea  of  the  statute  of  limitations. 
Bennett  v.  AUen,  10  C.  C.  266. 

200.  if  a  judgment  note  show  upon  its 
face  that  it  is  barred  by  the  statute,  the 
judgment  entered  thereon  will  be  opened 
to  let  in  such  a  defence.  Wagner  v.  Hem- 
ley,  6  Kulp  280. 

(10)  Healing  —  Eyidence  —  Deciee. 

a09.  Upon  a  rule  to  open  a  judgment 
confessed  by  one  defendant  in  an  action 
of  tort,  the  non-confessing  defendant  has 
no  right  to  be  heard  in  opposition.  WU- 
liama  v.  Le  Bar,  2  Northam.  274.  See 
8.  c.  141  P.  S.  149. 

210.  After  a  rule  to  open  a  judgment 
has  been  discharged,  the  court  has  power 
to  grant  a  rehearing;  and  this,  notwith- 
standing the  term  has  ended.  Silverman 
V.  ShiUausky,  16  C.  C.  131. 

211.  Where  a  judgment  note  was  given 
in  Armstrong  county  in  this  state  in  a 
transaction  arising  there,  and  it  was  en- 
tered up  in  this  county  by  use  plaintiffs, 
in  business  here,  and  the  defendant  took 
a  rule  to  open  the  judgment,  and  under 
said  rule  took  another  rule  to  take  depo- 
sitions in  Armstrong  county,  the  court 
refused  to  strike  off  the  latter  rule.  Hill- 
man  V.  Babbitt,  12  C.  C.  611. 

212.  Where  judgment  is  entered  on 
a  judgment  note  executed  in  the  name 
of  two  persons,  it  is  doubtful,  where  one 
defendant  is  dead,  whether  the  other  de- 
fendant upon  a  rule  to  open  the  judg- 
ment is  competent  to  testify  that  he 
did  not  sign  the  note  and  that  it  is  a 
forgery.    Peters  v.  McDonald,  7  Kulp  308. 


213.  Upon  a  rule  to  open  a  judgment, 
where  it  appears  that  there  was  no  ser- 
vice of  the  writ,  the  court  will  not  set 
aside  the  return  of  service,  but  will  open 
the  judgment  and  permit  the  defendant 
to  file  a  plea  in  abatement  to  the  juris- 
diction.   Keyes  v.  Moorhead,  11  C.  C.  43. 

214.  Where  the  plaintiff's  intestate  col- 
lected rents  and  acted  as  agent  for  de- 
fendant in  regard  to  his  houses,  and  the 
plaintiff's  intestate  had  entered  up  a 
judgment  against  the  defendant  for  an 
indebtedness,  and  the  defendant  had 
moved  to  open  the  judgment  and  the 
parties  had  agreed  that  the  court  should 
ascertain  the  amount  due  to  the  plaintiff 
on  the  judgment;  it  was  hdd,  that  the 
plaintiff  could  not  charge  to  the  defend- 
ant on  such  judgment  money  paid  for 
extra  work  on  the  houses  and  money 
paid  to  the  defendant  for  his  own  use. 
Snivdy  v.  Throne,  8  York  15. 

215.  Upon  a  rule  to  open  a  judgment 
and  set  aside  an  execution,  where  it  ap- 
peared that  execution  had  been  issued  for 
fifteen  hundred  dollars,,  although  eight 
hundred  dollars  had  been  paid  on  the 
judgment,  it  was  ordered  that  a  credit  of 
eight  hundred  dollars  be  entered  on  the 
record,  and  that  the  plaintiff  pay  the 
costs  upon  the  fieri  facias  and  the  rule, 
and  that  when  said  credit  was  entered 
and  costs  paid,  the  rule  be  discharged. 
SooU  V.  Scott,  8  York  93. 

(11)  IMU  and  trial. 

216.  If  a  defendant,  upon  a  role  to 
open,  set  up  an  agreement  to  release  him, 
made  since  the  judgment  was  entered,  he 
is  entitled  to  an  issue  to  determine  the 
question.  Brock  v.  Vockroth,  1  Lack.  Jnr. 
434. 

217.  Where  an  application  is  made  to 
open  a  judgment  on  the  ground  that  it 
has  been  paid,  the  proper  practice  is  not 
to  open  the  judgment,  but  to  award  an 
issue  and  allow  a  jury  to  determine 
whether  the  judgment  has  or  has  not 
been  paid.     Lee  v.  Lindsay,  13  C  C  309. 

218.  Where  a  proceeding  is  instituted 
to  open  a  judgment  for  matters  outside 
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the  record,  an  issue  should  be  made  up 
by  a  petition  verified  by  affidavit  with 
answer  responsive  thereto,  and  the  testi- 
mony should  be  limited  to  the  issue  thus 
made  up,  and  the  court  should  state  its 
reasons  for  the  decree.  Fisher  v.  King, 
163  P.  S.  3.  See  Ivea  v.  Snyder,  7  Kulp 
393. 

219.  Where  a  judgment  is  opened  and 
an  issue  is  framed  to  determine  its  valid- 
ity, and  several  questions  are  to  be  deter- 
mined by  the  issue,  such  questions  should 
be  incorporated  in  the  order  of  the  court, 
and  the  jury  should  be  required  to  answer 
them  separately.  Martin  v.  Kline,  157 
P.  S.  473. 

220.  Where,  upon  the  opening  of  sev- 
eral judgments,  issues  were  awarded,  and 
the  issue  in  the  case  at  bar  had  been  tried 
five  times,  upon  the  discovery  that  no  issue 
had  actually  been  allowed  in  that  case  the 
court  permitted  an  amendment  of  the  rec- 
ord nunc  pro  tunc  so  as  to  include  it. 
Kittanning  Insurance  Co.  v.  Adams,  10 
Atlan.  896. 

221.  If  a  judgment  be  erroneously 
opened,  all  subsequent  proceedings  on  the 
feigned  issue  will  be  set  aside.  Weigley 
V.  Cmrade,  132  P.  S.  147 ;  s.  c.  26  W.  N. 
C.  286. 

222.  If  in  an  answer  under  oath  to  a 
rule  to  open  a  judgment  the  plaintiff  avers 
that  two  of  the  defendants  are  sureties 
only,  he  is  estopped  on  the  trial  from 
proving  ui  their  absence  that  the  other 
defendant  declared  that  he  and  one  of  the 
others  were  joint  borrowers,  ^on  v. 
Cessna,  10  Atlan.  29. 

223.  Where  a  judgment  entered  upon 
a  judgment  note  is  opened  by  the  agree- 
ment of  the  parties  without  terms,  the 
plaintiff  by  putting  the  note  in  evidence 
establishes  a  prima  facie  case  and  puts 
the  burden  of  proof  on  the  defendant. 
Harbaugh  v.  Btitner,  148  P.  S.  273. 

224.  Where  a  judgment  was  opened  on 
the  ground  that  the  defendant's  signature 
to  the  judgment  note  was  a  forgery,  and 
the  defendant  pleaded  non-assumpsit ;  it 
was  held,  that  the  plaintiff  was  put  to  the 
proof  that  the  obligation  was  duly  exe- 


cuted and  duly  delivered  by  the  defendant, 
and  it  was  error  to  direct  a  verdict  for  the 
plaintiff  where  he  simply  offered  the  note 
in  evidence  without  further  proof.  Harris 
V.  Harris,  164  P.  S.  501. 

225.  Feigned  issues  are,  in  a  special 
manner,  within  the  equitable  power  of 
the  court;  where  an  issue  has  been 
awarded  on  the  opening  of  a  judgment, 
the  court,  if  dissatisfied  with  the  verdict, 
may  set  aside  the  verdict  and  judgment 
though  two  years  have  elapsed  from  the 
rendition  and  entry  thereol  Wilson  v. 
WUson,  142  P.  S.  672. 

(12)  Appeal. 

226.  After  an  ^^eement  of  stay,  be- 
tween the  parties  to  a  judgment,  and 
subsequent  payments  on  account,  the 
supreme  court  declined  to  interfere  with 
the  refusal  of  the  court  below  to  open 
the  judgment.  Dmmmond's  Appeal,  12 
Atlan.  668. 

227.  The  act  of  4  April  1877  (Bright- 
ly's  Purdon  789),  providing  for  appeals 
in  cases  of  application  for  opening  judg- 
ments on  warrants  of  attorney,  does  not 
include  a  judgment  confessed  in  an 
amicable  action.  Mythe  Township's  Ap- 
peal, 12  Atlan.  849. 

228.  The  refusal  to  open  a  judgment 
can  only  be  reviewed  by  appeal.  Error 
does  not  lie.  Oillegpie  v.  Campbell,  1  Cent. 
568. 

229.  Neither  appeal  nor  error  lies  to 
the  refusal  to  open  a  judgment  regularly 
entered  on  a  verdict  CkutkUl  v.  Crawford, 
130  P.  S.  28. 

230.  Opening  a  judgment  upon  a  scire 
facias  to  revive,  rests  on  the  sound  dis- 
cretion of  the  court  and  is  not  reviewable 
by  the  supreme  court  Gibson  v.  Sim- 
mans,  134  P.  S.  189. 

231.  Under  the  act  20  May  1891 
(Brightly 's  Purdon  789),  an  appeal  will 
lie  from  an  order  made  prior  to  the  pas- 
sage of  the  act,  opening  a  judgment  taken 
for  want  of  an  appearance ;  on  such  an 
appeal,  however,  the  supreme  court  will 
only  determine  whether  the  discretion  of 
the  lower  eovat  has  been  properly  exer- 
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cised.     Eelber  v.  Pittsburgh  Nat.  Plough 
Co.,  146  P.  S.  485. 

232.  Where  a  judgment  for  want  of  an 
affidavit  of  defence  is  opened  upon  the 
petition  of  the  defendant  that  she  was 
prevented  by  illness  from  appearing,  that 
she  never  received  notice  of  the  assign- 
ment to  the  plaintiff,  and  that  she  had 
paid  nearly  the  whole  of  the  amount  of 
the  mortgage  to  the  plaintifFs  assignor, 
and  that  only  a  small  balance  remained 
for  which  she  tendered  judgment,  the 
supreme  court  will  not  review  the  order 
opening  the  judgment.  Foster  v.  Car- 
son, 147  P.  S.  167.     See  s.  c.  13  C.  C.  86. 

233.  Where  a  judgment  in  ejectment  is 
entered  under  a  warrant  in  a  lease,  in 
which  the  lessee  has  waived  his  right  to 
an  appeal,  no  appeal  lies  to  the  supreme 
court  from  the  refusal  of  the  court  below 
to  open  the  judgment.  Oroll  v.  Oegen- 
heimer,  147  P.  S.  162. 

234.  Upon  an  application  to  open  a 
judgment,  the  judge  acts  as  a  chancellor, 
and  the  supreme  court,  on  appeal,  will 
only  see  that  his  discretion  has  been 
properly  exercised.  Comm'th  v.  Titman, 
148  P.  S.  168. 

235.  Where,  upon  a  scire  facias  to  col- 
lect taxes  whose  lien  is  gone,  judgment  is 
entered  for  want  of  an  affidavit  of  de- 
fence, the  supreme  court  will  not,  on 
appeal,  open  the  judgment  for  invalidity 
of  the  lien;  the  taxes  may  still  be  due 
and  collectible,  although  the  lien  is  gone, 
and  the  opening  of  the  judgment  in  such 
a  case  is  a  matter  for  the  court  below. 
Philadelphia  v.  Kates,  150  P.  S.  30. 

236.  The  act  20  May  1891  (Brightly's 
Purdon  789)  does  not  extend  the  power 
of  the  common  pleas  to  open,  vacate  or 
strike  off  a  judgment;  it  simply  extends 
the  right  of  appeal  to  certain  orders 
which  had  been  previously  regarded  as 
within  the  discretionary  powers  of  the 
lower  court.  Pennock  v.  Kennedy,  163 
P.  S.  579. 

237.  The  affirmance  of  a  judgment 
entered  for  want  of  an  affidavit  of  de- 
fence is  conclusive  as  to  all  matters  that 
were  actually  considered,  and  those  which 


might  have  been  considered  if  the  de- 
fendant had  been  vigilant ;  after  such  an 
affirmance,  an  appeal  cannot  be  taken 
from  a  subsequent  order  of  the  lower 
court,  refusing  to  open  the  judgment, 
where  the  only  ground  alleged  was  after- 
discovered  evidence,  which  was  not  offered 
before  on  account  of  the  unwillingness  of 
witnesses  to  give  information.  Pennock 
V.  Kennedy,  153  P.  S.  679. 

238.  An  order  refusing  to  open  a  judg- 
ment will  not  be  reviewed  by  the  supreme 
court,  where  the  plaintiff's  testimony  is 
not  brought  up  with  the  record;  where 
such  testimony  has  been  lost  or  mislaid, 
it  must  be  supplied  in  the  proper  way. 
Humphrey  v.  Tozier,  154  P.  S.  410. 

239.  Where  a  judgment  is  opened  by 
the  court  below,  the  supreme  court  will 
not  interfere  where  the  evidence  is  con- 
flicting, and  there  is  doubt  as  to  the 
weight  of  the  evidence,  or  as  to  the  credi- 
bility of  the  witnesses.  Klopfer  v.  Ekis, 
155  P.  S.  41. 

240.  An  order  opening  a  cautionary 
judgment  will  not  be  reversed  on  the 
ground  of  delay  in  making  the  motion. 
Duane  v.  Jddicks,  155  P.  S.  124. 

241.  A  refusal  to  open  a  judgment  will 
not  be  reversed  on  appeal  unless  it  ap- 
pear that  the  discretion  of  the  lower 
court  has  been  abused.  Walter  t.  Fees, 
155  P.  S.  65 ;  PhUadelphia  v.  Weaver,  155 
P.  S.  74. 

242.  Where  the  testimony  is  conflict- 
ing, the  supreme  court  will  not  disturb 
an  order  refusing  to  open  a  judgment 
Range  v.  Oulbertson,  168  P.  S.  324. 

(b)   Striking  off  judgments. 
(1)  Wlien  a  jndgment  will  be  stilckan  oS. 

243.  The  widow  and  heirs  must  be 
proceeded  against  within  ten  years  in 
order  to  charge  real  estate  of  the  dece- 
dent in  their  hands.  If  not  proceeded 
against  within  that  time,  a  judgment 
improvidentiy  entered  against  tiiem  will 
be  stricken  off.  Allen  v.  Krips,  125  P.  S. 
504;  Allen  v.  Krips,  119  P.  S.  1. 

244.  Where  a  sales  agent  gave  a  bond 
and  warrant  of  attorney  to  truly  account 
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for  all  moneys  coming  into  his  posses- 
sion, and  judgment  was  confessed  by  the 
obligee's  attorney,  not  for  the  penal  sum, 
but  for  an  indebtedness  that  arose  prior 
to  the  date  of  the  bond ;  it  was  not  error 
to  strike  the  judgment  from  the  record. 
Bemiett  v.  Haley,  142  P.  S.  253. 

245.  A  judgment  will  be  stricken  off 
where  the  defendant  swears  that  she  had 
no  knowledge  that  a  suit  had  been  brought 
against  her  until  execution  was  issued, 
that  the  attorney  who  had  accepted  ser- 
vice was  not  her  attorney,  and  that  she 
had  never  consulted  him  professionally  in 
respect  to  the  said  suit,  and  that  he  had 
no  authority  from  her  to  accept  service 
as  her  attorney.  Bryn  Mauir  National 
Bank  v.  James,  152  P.  S.  364. 

246.  A  judgment  entered  on  a  judg- 
ment note  will  be  declared  invalid  where 
the  auditor  finds  that  the  note  was  signed 
by  the  obligor  in  the  extremity  of  his 
last  illness,  forty-eight  hours  before  his 
death,  when  he  was  entirely  prostrated 
mentally  and  physically  from  understand- 
ing the  effect  of  his  act,  that  the  contents 
of  the  paper  was  not  explained  to  him 
and  the  subscribing  witnesses  are  unable 
to  say  that  he  made  an  afi&rmative  answer 
when  asked  whether  the  signature  was 
his.  Kedward  v.  Campbell,  166  P.  S. 
366. 

247.  A  judgment  will  be  stricken  off 
where  the  signature  of  the  alleged  maker 
of  the  note  is  shown  clearly  to  be  a 
forgery.  Reeser  v.  Brenneman,  4  Dist. 
Rep.  143. 

248.  A  judgment  will  be  stricken  off 
where  it  appears  from  the  evidence  upon 
the  rule  that  the  signature  of  the  defend- 
ant to  the  judgment  note  is  a  forgery,  and 
this,  notwithstanding  the  ride  that  judg- 
ments will  not  be  stricken  off  ordinarily 
where  the  record  is  valid  and  regular. 
Bower  v.  Altland,  8  York  137; 

249.  The  treasurer,  a  director  and  man- 
ager of  a  corporation  cannot  sign  a  valid 
power  of  attorney  to  confess  judgment 
i^inst  the  corporation  without  authority 
from  the  board  of  directors  or  an  execu- 
tive officer  of  the  company ;  such  a  judg- 


ment will  not  bind  the  corporation  and 
will  be  vacated  and  set  aside.  Jackson 
V.  Cartvoright  lAimber  Co.,  2  Dist.  Rep. 
680. 

250.  A  judgment  will  be  set  aside 
where  it  appears  by  the  testimony  of 
two  physicians  that  the  body  of  the  de- 
fendant was  found  drowned  before  the 
day  on  which  judgment  was  entered,  and 
there  is  no  evidence  showing  that  the  de- 
fendant was  living  at  the  time  of  the 
entry  of  judgment  against  him.  DeUone 
v.  Wagner,  2  York  41. 

251.  A  judgment  in  ejectment  entered 
against  a  tenant  on  a  warrant  of  attorney 
for  breach  of  condition  of  the  lease  will 
be  stricken  off,  if  the  defendant  has  had 
no  opportunity  to  be  heard  on  the  ques- 
tion of  breack  Secor  v.  Shippey,  7  C.  C. 
655. 

252.  If  the  defendant  moves  promptly 
the  court  will  strike  off  a  judgment  for 
want  of  an  affidavit  of  defence,  where  the 
statement  does  not  bring  the  case  within 
the  affidavit  of  defence  law.  Ide  v.  Booth, 
8C.  C.  499;  s.  o.  4  Del.  236. 

253.  Where,  in  a  pending  suit,  a  judg- 
ment is  confessed  by  the  defendant  after 
the  death  of  the  plaintiff  and  before  the 
substitution  of  his  personal  representa- 
tives, such  judgment  will  be  set  aside  on 
the  application  of  the  latter.  Wentz  v. 
Bealor,  14  C.  C.  337. 

254.  Where  the  defendant  filed  an 
affidavit  of  defence  and  the  prothonotary 
neglected  to  fill  up  the  jurat,  a  judgment 
entered  for  want  of  an  affidavit  of  de- 
fence was  stricken  off  and  the  prothono- 
tary directed  to  complete  the  record. 
Harmon  v.  Hock,  6  Lane.  307. 

255.  Where  a  bond  was  signed  by  one 
person  and  the  accompanying  warrant 
was  signed  by  another  person,  and  author- 
ized an  attorney  in  an  action  of  debt 
against  the  former  to  appear  and  confess 
judgment  against  the  latter ;  it  was  held, 
that  a  judgment  entered  on  such  a  war- 
rant was  irregular  and  would  be  stricken 
off.  Liberty  Grotto  v.  Meade,  11  C.  C. 
340 ;  s.  c.  30  W.  N.  C.  227. 

256.  Where  a  judgment  was  entered 
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against  a  terre  tenant  upon  two  returns  of 
nihil  to  a  scire  facias  sur  mortgage,  the 
judgment  was  stricken  from  the  record  at 
the  instance  of  the  terre  tenant ;  two  re- 
turns of  nihil  against  a  terre  tenant  are 
not  equivalent  to  a  service.  Bryi>'  Mawr 
Trust  Co.  V.  WUkira,  10  Montg.  101 ;  s.  c. 
5  Del.  494. 

(2)  Wliea  not  ttiickMi  off. 

257.  A  judgment  cannot  be  stricken  off 
for  irregularity  unless  such  irregularity 
appear  on  the  record.  Frarux  v.  Ruddi- 
man,  126  P.  S.  257. 

25&  A  judgment  should  not  be  set 
aside  or  stricken  off  except  upon  some 
ground  which  appears  upon  the  face  of 
the  record.    Adams  v.  Grey,  154  P.  S.  258. 

299.  A  judgment  for  want  of  an  affida- 
vit of  defence  will  not  be  stricken  off 
where  the  statement  was  filed  with  the 
praecipe,  because  of  the  fact  that  a  copy 
of  the  statement  was  served  upon  the  de- 
fendant the  day  before  the  service  of  the 
writ.  Gorman  v.  Hibernian  Building  & 
Loan  Ass'n,  154  P.  S.  133. 

260.  A  j  udgment  for  want  of  an  appear- 
ance and  affidavit  of  defence  will  not  be 
stricken  off  where  more  than  two  years 
has  elapsed  after  the  entry  of  judgment 
before  the  motion  was  made,  and  such 
motion  was  not  accompanied  by  any  affi- 
davit explaining  the  cause  of  delay. 
Dimling  v.  Herat,  39  P.  L.  J.  292. 

261.  The  court  refused  to  strike  off  a 
judgment,  where  there  was  no  testimony 
offered  and  the  rule  was  supported  simply 
by  the  affidavit  of  the  defendant's  at- 
torney that  he  had  entered  an  appearance 
in  time.    K%dp  v.  Shock,  8  Lane.  114. 

262.  A  judgment  given  by  a  husband  to 
his  wife  will  not  be  set  aside  where  the 
evidence  is  clear  that  the  wife  had  sepa- 
rate property  and  that  she  paid  the 
money  to  her  husband  at  the  time  the 
judgment  notes  were  given  by  him  to  her. 
Buser  v.  Buser,  2  York  97 ;  s.  c.  6  Lane. 
290. 

263.  Where  a  judgment  is  entered  upon 
a  warrant  of  attorney  signed  by  a  partner- 
ship name,  it  will  not  be  stricken  off 


where  there  is  no  evidence  by  whom  the 
name  was  signed.  Gardner  v.  Austin,  14 
C.  C.  549. 

264.  A  judgment  against  a  partnership 
will  not  be  set  aside  and  a  receiver  ap- 
pointed to  settle  its  affairs  where  it 
appears  that  the  judgment  was  obtained 
upon  a  judgment  note  given  by  one  mem- 
ber of  the  firm  for  a  partnership  debt,  and 
it  had  been  previously  agreed  to  dissolve 
and  that  each  partner  should  pay  one- 
half  of  the  firm  debts  and  each  hand  over 
to  the  other  one-half  the  money  due  the 
firm  and  received  by  him.  Stickd  v. 
NuU,  39  P.  L.  J.  403. 

265.  A  judgment  entered  on  a  bond 
and  warrant  more  than  ten  years  old 
without  affidavit  and  motion  as  required 
by  rule  of  court,  will  be  allowed  to  stand 
on  filing  the  affidavit  nunc  pro  tunc,  but 
an  execution  issued  thereon  will  be  set 
aside  upon  the  petition  of  a  subsequent 
execution  creditor.  Woods  v.  Woods,  126 
P.  S.  396. 

266.  Where  a  judgment  is  entered  upon 
a  warrant  more  than  ten  years  old  and 
without  the  motion  and  affidavit  required 
by  rule  of  court,  the  court  may,  in  its  dis- 
cretion, refuse  to  strike  it  off,  where  it 
appears  that  the  parties  are  living  and 
the  execution  of  the  warrant  and  the  ex- 
istence of  the  debt  are  admitted.  Emery 
V.  SmUh,  12  C.  C.  281. 

267.  Where  a  judgment  was  entered 
upon  a  warrsmt  of  attorney  more  than 
ten  years  old  without  leave  of  court  and 
an  attachment  execution  was  issued  there- 
on, the  court  refused  to  strike  off  the 
judgment  but  permitted  the  plaintiff  to 
file  his  affidavit  and  petition  for  leave 
nunc  pro  tune.  SeMomridge  v.  Swope,  12 
Lane.  91. 

(3)  Jodgments  against  manied  women. 

268.  Where  a  note  in  favor  of  a  married 
woman  was  altered  by  an  interlineation 
by  her  husband,  without  her  knowledge, 
the  court  refused  to  strike  off  the  judg- 
ment, but  simply  opened  it  to  the  extent 
of  the  amount  so  added  to  the  note. 
Weaver  v.  Fainter,  3  Cent  269. 
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269.  Where  a  judgment  note  is  given 
by  a  husband  and  wife  for  part  of  the 
consideration  money  of  land  conveyed  to 
the  husband,  a  judgment  entered  thereon 
as  to  the  wife  will  be  stricken  off.  Wentz 
V.  BecUor,  14  C.  C.  337. 

270.  A  judgment  entered  against  a 
married  woman  upon  a  judgment  note 
executed  by  her  as  surety  for  her  co- 
obligor  is  void,  and  will  be  stricken  ofE. 
Moyer  v.  Capp,  16  C.  C.  126. 

271.  Where  a  beer  bottler  who  was  the 
owner  of  real  estate  gave  to  a  brewing 
company  a  judgment  note  to  secure  pay- 
ment for  beer  purchased,  and  such  note 
was  signed  by  himself  and  his  wife,  who 
was  also  the  owner  of  real  estate,  the 
judgment  against  the  wife  was  stricken 
off.  Germania  Brewing  Co.  v.  Hambrighl, 
8  Lane.  305. 

272.  Where  a  judgment  was  entered 
by  default  against  a  married  woman  upon 
a  note  executed  before  the  year  1887 ;  it 
was  keldf  that  an  affidavit  that  the  de- 
fendant at  the  time  was  a  married  woman 
living  with  her  husband,  and  that  the  note 
was  not  given  for  necessaries  or  ptirchase 
money,  was  sufficient  to  authorize  the 
court  to  strike  off  the  judgment.  Hunter 
V.  Kimble,  10  Montg.  36. 

273.  Under  the  act  29  February  1872 
(P.  L.  21),  authorizing  married  women  to 
contract  for  sewing  machines ;  it  was  hdd, 
that  a  judgment  entered  upon  a  bond  with 
a  warrant  of  attorney  executed  by  a 
married  woman  in  payment  of  a  sewing 
machine  was  void,  and  would  be  stricken 
off.  Singer  Sewing  Machine  Co.  v.  Wil- 
am,  2  York  98. 

274.  A  judgment  entered  upon  the 
judgment  note  given  by  a  married  woman 
for  a  debt  due  by  her  husband  will  be 
stricken  off;  to  establish  a  ratification 
of  such  a  note  after  the  death  of  her 
husband,  the  promise  must  be  clear  and 
distinct,  and  the  recovery  must  be  on 
the  new  promise.  Eppleman  v.  Bott,  7 
York  186. 

275.  Since  the  passage  of  the  act  3 
June  1887  (P.  L.  332)  a  judgment  against 
-a  married  woman  will  not  be  stricken  off 


because  the  record  fails  to  set  out  the 
facts  which,  before  the  passage  of  that 
act,  were  necessary  to  give  the  judg- 
ment validity.    Reifanyder  v.  Missimer, 

9  Montg.  94;  Spahr  v.  Heas,  9  Montg. 
192. 

27&  Where  a  judgment  against  a  mar- 
ried woman  does  not  show  on  its  face 
her  coverture,  such  judgment  will  not 
be  stricken  off,  although  the  fact  that 
she  was  a  married  woman  may  appear 
in  the  evidence,  if  such  evidence  also 
establishes  facts  which  render  her  liable 
under  the  act  3  June  1887  (P.  L.  332). 
Krumrine  v.  Bottorf,  12  C.  C.  67. 

277.  Since  the  passage  of  the  act  3 
June  1887  (P.  L.  332),  the  judgment  of 
a  married  woman  is  presumably  valid  and 
not  presvimably  void,  as  before  that  act. 
AheU  V.  Chaffee,  164  P.  S.  264 ;  AdaTtis  v. 
Qrey,  164  P.  S.  268 ;  overruling  Reed  v. 
Hurley,  7  C.  C.  125;  Hartley  v.  Decker,  7 
C.  C.  127 ;  Rich^  v.  Carpenter,  9  C.  C.  106 ; 
8.  c.  7  Lane.  467;  Raymond  v.  Ooetz,  9 
C.  C.  363;  Jacobs  v.  Tdiver,  10  C.  C. 
623;  Singer  Manufacturing  Co.  v.  Cole, 
11  C.  C.  214;  Sec(md  Poplar  Building 
As^n  V.  Johnson,  11  C.  C.  463 ;  Ritter  v. 
Crater,  7  Montg.  47;  McDonald  v.  Mc- 
Donald, 37  P.  L.  J.  263;  Barney  v.  Fahs, 

10  C.  C.  424;  8.  0.  8  Lane.  193;  4  Del. 
442;  Stouffer  v.  Thrnnas,  10  C.  C.  421. 
See  Elinger  v.  Koons,  13  C.  C.  641; 
Jester  v.  Hunter,  2  Dist  Rep.  690;  Da- 
vidson V.  Mc  Williams,  4  Del.  466. 

27a  Upon  a  rule  to  strike  off  a  judg- 
ment where  the  fact  of  the  defendant's 
coverture  does  not  appear  upon  the  face 
of  the  record,  proof  may  be  given  of  her 
coverture,  but  the  judgment  wiU  not  be 
stricken  off  if  the  circumstances,  con- 
sideration and  purposes  of  the  con- 
tract appear  to  be  such  as  to  invest 
her  with  the  powers  and  liabilities  of  a 
feme  sole.  Janeway  v.  Fisher,  2  Dist.  Rep. 
122. 

279.  A  judgment  against  a  married 
woman  will  not  be  stricken  off  where 
there  is  some  evidence  under  the  rule 
that  the  judgment  was  given  by  her  in 
the  prosecution  and  management  of  the 
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business   in   which    she   was    engaged. 
Rosenherry  v.  Oetty,  8  Montg.  80. 
See  Husband  and  Wife,  IV.,  (A:),  (/). 

(4)  JottlcM'  tiansciipt*. 

280.  Where  a  transcript  of  a  justice's 
judgment  shows  a  return  by  the  constable 
and  a  personal  service,  yet  fails  to  dis- 
close that  the  return  was  made  under 
oath,  a  judgment  by  default  entered  by 
the  justice  is  void,  and  the  transcript  will 
be  stricken  off.  Knoblauch  v.  Hefron,  3 
Dist.  Rep.  766. 

281.  The  court  cannot  open  a  judgment 
entered  upon  a  transcript,  but  where  it 
appears  to  be  void  on  its  face,  such  a 
judgment  may  be  stricken  off.  Ward  v. 
Fannon,  7  Kulp  488.  See  Cockley  v. 
Rehr,  12  C.  C.  343. 

282.  Upon  a  rule  to  strike  off  a  judg- 
ment entered  on  a  justice's  transcript, 
where  the  record  of  the  justice  does  not 
show  the  date  of  the  return  of  service; 
it  will,  on  the  absence  of  affirmative  proof 
to  the  contrary,  be  presumed  that  the 
summons  was  returned  before .  the  hear- 
ing of  the  case.    Shea  v.  Plains  Township, 

7  Kulp  554. 

283.  Where  the  justice's  transcript 
showed  a  summons  issued  December  15 
1889,  and  served  December  17  1890,  and 
that  judgment  was  rendered  December 
23  1889,  and  execution  issued  February 

8  1890,  the  court  refused  to  strike  off 
the  judgment,  the  presumption  being  that 
the  date  of  service  was  a  clerical  error. 
Simpson  v.  Musser,  3  Lack.  Jur.  96 ;  s.  c. 
6  York  163.     See  b.  c.  7  York  74. 

284.  Where  a  transcript  of  a  justice's 
judgment  is  void  upon  its  face,  it  will  be 
stricken  from  the  records  of  the  court; 
where  the  record  did  not  show  any  ap- 
pearance at  the  hearing  or  that  any  evi- 
dence had  been  taken,  and  the  judgment 
was  entered  by  default,  the  court  struck 
off  the  judgment,  although  the  defendant 
had  been  guilty  of  gross  laches  in  not 
applying  for  relief  for  more  than  ten 
years.  Stanton  v.  Gfroff,  10  Lane.  68; 
8.  c.  5  Del.  206. 

285.  Where     a     justice's     transcript 


showed  that  the  plaintiff  had  not  per- 
sonally appeared  before  the  justice  but 
had  merely  sent  his  afidavit,  and  the 
justice  had  refused  a  continuance  to  en- 
able the  defendant  to  employ  counsel,  the 
court  refused  to  strike  off  the  judgment, 
where  the  defendant  had  not  taken  an 
appeal  or  certiorari  in  time.  Johns  v. 
HumphreviUe,  11  Lane.  180 ;  s.  c.  5  DeL 
474. 

See  Husband  and  Wife,  IV.,  (t). 
Judgment  II.,  (b) ;  IV.,  (a). 

(6)  Appeal. 

286.  A  writ  of  error  to  a  refusal  to 
strike  off  a  void  judgment  lies  at  any 
time;  if  the  judgment  be  but  erroneous 
or  voidable,  the  writ  of  error  must  issue 
within  the  statutory  period.  Clarion, 
MaJuming  &  Pittsburgh  BaUroad  Co.  v. 
Hamilton,  127  P.  S.  1. 

287.  An  appeal  lies  to  the  supreme 
court  from  the  refusal  of  the  common 
pleas  to  strike  a  judgment  from  its  record 
which  is  in  law  a  nullity,  but  upon  such 
appeal  no  other  question  will  ordinarily 
be  presented  than  the  suf&ciency  of  the 
record  to  sustain  the  judgment.  PhUtt- 
ddphia  V.  Jet^ns,  162  P.  S.  451. 


V.  Lien  of  a  judgment. 

(a)  General  principles. 

A  verdict  for  defendant  cannot, 
under  the  act  of  22  March  1877  (Brightr 
ly's  Purdon  2070),  be  entered  as  a  lien 
on  the  judgment  index.  Deacon  v.  Oreen- 
fidd,  26  W.  N.  C.  264. 

289.  A -judgment  against  a  vendor  ob- 
tained subsequent  to  his  agreement  to 
convey  is  a  lien  upon  the  unpaid  pur- 
chase money;  but  if  such  unpaid  pur- 
chase money,  represented  by  a  note,  be 
transferred  to  a  bona  fide  holder  for 
value,  the  lien  is  gone.  Riddle's  Appeal, 
7  Atlan.  232. 

290.  A  judgment  entered  s^ainst  a 
vendor  after  he  has  signed  articles  to 
sell  and  before  the  execution  of  the  deed 
is  a  lien  upon  the  land,  and  the  vendca^ 
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is  not  entitled  to  his  exemption  against 
it.     Oodahalk  v.  Bailey,  4  Montg.  211. 

291.  The  lien  of  a  judgment  t^ainst  a 
grantee  in  a  deed  will  not  be  divested  by 
a  subsequent  surrender  of  the  deed  to  the 
grantor,  and  the  execution  of  a  new  deed 
of  the  same  date  to  a  new  grantee.  Feely 
V.  Hoover,  130  P.  S.  107. 

292.  The  act  23  March  1877  (Bright- 
ly's  Purdon  2070),  providing  that  verdicts 
shall  be  a  lien,  does  not  authorize  the 
entry  of  a  judgment  on  the  same  day  that 
the  verdict  was  rendered,  and  such  a  judg- 
ment cannot  stand  in  the  way  of  a  motion 
for  a  new  trial  made  within  the  pre- 
scribed time  or  a  subsequent  order 
pending  such  motion  under  proper  cir- 
cumstances authorizing  a  discontinuance; 
and  this,  although  such  discontinuance 
will,  by  necessary  implication,  carry  with 
it  the  verdict.  Moravian  Seminary  v. 
Bethlehem,  163  P.  S.  683 ;  reversing  s.  c.  3 
Northam.  351. 

293.  The  failure  of  a  judgment  cred- 
itor to  revive  and  continue  the  lien  of  a 
judgment  against  the  real  estate  of  a 
principal  debtor,  does  not  release  the 
surety  where  the  surety  died  within  five 
years  after  the  last  revival.  Searight's 
EOate,  163  P.  S.  210. 

294.  Where  a  judgment  has  lost  its 
lien  before  the  date  of  the  sheriffs  sale, 
the  sale  is  invalid  and  passes  no  title  to 
the  purchaser.  Hockemeyer  v.  Hartman, 
2  York  173.  See  Carl  v.  Striner,  1  York 
141;  2  York  76. 

(»)  Priority  of  lien. 

295.  A  decree  for  the  payment  of  the 
costs  of  the  committee  of  an  habitual 
drunkard,  entered,  upon  the  judgment 
docket,  has  all  the  effect  of  a  lien  from 
the  date  of  such  entry.  Hohman'a  Ap- 
peal, 127  P.  S.  209. 

296.  If  a  devisee  accept  a  devise  at  a 
price  to  be  paid  by  him,  the  land  in  his 
hands  is  charged  with  a  lien  for  such 
price,  which  is  superior  to  subsequent 
judgments  entered  against  him.  A  re- 
lease by  a  trustee  for  the  person  entitled 
to   the   valuation   money,   though    duly 


recorded,  will  not  as  against  subsequent 
judgment  creditors  relieve  the  land  from 
the  charge,  if  it  appears  that  the  release 
was  without  consideration.  LancaMer 
County  National  Banlda  Appeal,  127  P.  S. 
214. 

297.  Where  the  lien  of  a  judgment  is 
permitted  to  expire,  a  subsequent  judg- 
ment, entered  before  the  revival,  takes 
precedence  in  the  distribution  of  the  pro- 
ceeds of  real  estate.  Miller  v.  Miller,  147 
P.  S.  548. 

29a  A  judgment  note  signed  by  the 
name  of  the  firm  is  a  lien  on  the  partner- 
ship real  estate,  and  such  a  judgment  will 
be  supported  for  the  purpose  of  the  dis- 
tribution of  the  proceeds  of  the  firm's 
real  estate.  Moore  v.  Moore,  163  P.  S. 
495. 

299.  A  jiidgment  which  has  been  given 
as  collateral  security  for  the  payment  of 
promissory  notes,  does  not  lose  its  prior- 
ity of  lien  by  the  renewal  of  the  notes  as 
they  fall  due.  Jxiucks  v.  Michael,  154 
P.  S.  356. 

300.  Where  a  married  woman  executes 
and  delivers  a  deed,  and  receives  the  pur- 
chase money,  but  does  not  acknowledge 
the  deed  until  several  months  after  the 
execution,  her  creditors,  who  have  in  the 
meantime  obtained  a  judgment,  acquire 
no  lien  upon  the  land  conveyed.  Meade 
V.  Clarke,  159  P.  S.  159. 

301.  Where  the  owner  of  a  senior 
judgment  satisfied  the  judgment  by  mis- 
take, and  the  court  subsequently  struck 
off  the  satisfaction ;  it  was  held,  that  the 
judgment  did  not  lose  its  priority  of  lien 
over  junior  judgments  in  existence  at  the 
time  the  satisfaction  was  entered ;  but  as 
to  a  judgment  entered  pending  the  rule 
to  strike  off  the  satisfaction  where  the 
plaintiff  advanced  money  upon  the  state 
of  the  record;  it  was  held,  that  such 
judgment  might  be  asserted  in  priority  to 
the  satisfied  one,  but  not  as  against  the 
intermediate  judgments ;  such  later  judg- 
ment would  only  be  entitled  to  be  paid 
upon  distribution  where  the  fund  was 
large  enough  to  pay  the  intermediate 
judgments,  and  would  have  gone  to  the 
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junior  judgment  if  the  senior  judgment 
had  been  actually  paid.  McCune  v.  Mc- 
Cune,  164  P.  S.  611. 

302.  Where  a  judgment  creditor  allows 
the  lien  of  his  judgment  to  expire  before 
the  confirmation  of  the  sale  of  real  estate 
by  an  assignee  for  creditors,  he  not  only 
loses  his  priority  of  lien,  but  he  also  loses 
all  preference  as  a  lien  creditor,  and  can 
only  take  jtro  rata  with  the  general  cred- 
itors, after  the  living  liens  have  been  satis- 
fied.    Snively's  Estate,  9  C.  C.  422. 

303.  Where  two  holders  of  judgment 
notes  against  a  common  defendant  started 
for  the  court-house  at  the  same  time,  to 
have  their  judgments  entered  and  to  get 
execution,  and  the  one  who  was  in  ad- 
vance was  stopped  by  a  false  cry  of 
"Stop,  thief!"  raised  by  the  other,  and 
was  thus  wrongfully  prevented  from  get- 
ting his  execution  first  in  the  sheriff's 
hands ;  it  was  held,  that  the  execution  of 
the  person  who  raised  the  cry  would  be 
postponed.    Davis's  Estate,  16  C.  C.  634. 

304.  The  lien  of  a  judgment  is  not 
affected  by  the  omission  of  the  prothono- 
tary  to  docket  it.  McLaughlin  v.  PhUlips, 
10  C.  C.  382. 

305.  Where  Sarah  Jane  Thomas  agreed 
to  sell  a  farm,  and  signed  the  agreement 
as  Jane  Thomas,  and  a  bank  subsequently 
entered  judgment  against  Jane  Thomas 
on  a  note  signed  by  her  as  "  Mrs.  S.  Jane 
Thomas,"  and  afterwards  a  deed  was  de- 
livered by  her  to  the  purchasers,  she 
signing  it  as  Sarah  Jane  Thomas;  it 
was  hdd,  that  the  judgment  was  notice 
to  the  purchasers.  Work  v.  Darby,  13 
C.  C.  269. 

306.  It  is  the  duty  of  a  judgment  cred- 
itor to  see  that  his  judgment  is  rightly 
entered  in  the  judgment  docket;  in  for- 
eign attachment  where  the  description  of 
the  property  was  not  filed  in  the  pro- 
thonotary's  office,  nor  did  the  prothon- 
otary  enter  upon  the  judgment  docket 
the  names  of  the  parties  vrith  the  date 
of  the  execution  of  the  writ  and  the 
amount  of  bail  required,  and  the  prop- 
erty was  subsequently  sold  to  bona  fide 
purchasers  who  had  no  actual  notice  of 


the  attachment ;  it  was  hdd,  that  an  ex- 
ecution in  the  attachment  proceedings 
could  not  prevail  i^ainst  such  subse- 
quent purchasers.  SchaU  y.  Bvtledge,  1 
York  33. 
See  Execution  XV. 

(c)  £zt«nt  of  the  lien. 

307.  Though  mortgages,  with  a  re- 
stricted lien,  were  directed  to  be  given 
by  the  purchaser  at  an  orphans'  court 
sale,  yet,  if  bonds  be  also  given  bearing 
even  date,  without  any  restriction,  judg- 
ments entered  thereon  will  have  a  general 
lien.    Stauffer  v.  Ansbacher,  5  Kulp  369. 

308.  A  judgment  entered  for  want  of 
an  appearance  in  a  suit  commenced  by 
foreign  attachment  binds  only  the  prop- 
erty attached ;  process  for  its  collectioD 
does   not  extend  to  other  property;  so, 

-unsuccessful  efforts  to  open  or  set  aside 
such  a  judgment  do  not  convert  it  into 
a  judgment  tnperaojiam.  Smithy.  Eyre, 
149  P.  S.  272. 

309.  An  article  .of  agreement  for  the 
sale  of  land  is  an  interest  in  the  land, 
and  such  interest  may  be  bound  by  judg- 
ment, the  lien  of  which  attaches  to  the 
land  regardless  of  the  vendee's  assign- 
ment to  a  third  person ;  such  a  judgment 
binds  the  legal  estate  the  instant  it  vests 
in  the  vendee.  Winter  v.  Thompson,  3 
Lack.  Jur. ', 


(d)   Duration  of  lien. 

3W.  Under  the  act  19  May  1887 
(Brightly's  Purdon  828)  real  estate  can- 
not be  taken  in  execution  under  a  judg- 
ment more  than  five  years  old  prior  to  a 
revival  of  such  judgment ;  the  issuing  oi 
a  scire  facias  on  the  same  day  as  the  Jieri 
facias  will  not  answer  the  requirements 
of  the  act  Maier  v.  Miller,  147  P.  S. 
646.  See  Mmer  v.  MiOer,  147  P.  S.  648; 
Eisen  v.  Benner,  2  Dist.  Bep.  363. 

311.  Where  land  is  bound  by  a  judg- 
ment and  is  conveyed  by  the  owner  to  his 
wife,  with  the  knowledge  of  the  judgment 
creditor,  and  the  husband  and  wife  con- 
tinue to  live  upon  the  land,  the  transfer 
of  the  title  to  the  wife  carries  with  it  the 
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right  to  the  possession,  and  the  possession 
thus  acquired  by  the  wife  is  sufficient 
notice,  under  the  act  16  April  1849,  sec.  8 
(Brightly's  Purdon  1098),  to  require  pro- 
ceedings to  revive  the  judgment  to  be  com- 
menced within  five  years  from  the  date 
of  the  deed  to  the  wife.  Wetmore  v. 
Wetmore,  165  P.  S.  607. 

312.  Where  land  is  subject  to  the  lien 
of  a  judgment  and  is  conveyed  to  another, 
and  after  the  conveyance  the  judgment  is 
revived  against  the  original  owner,  but 
not  against  his  alienee,  a  sheriff's  sale  on 
an  execution  imder  the  judgment  thus  re- 
vived, occurring  more  than  five  years 
after  the  conveyance,  passes  no  title  to 
the  land;  and  this,  though  the  alienee 
died  while  the  judgment  by  virtue  of  a 
scire  facias  was  still  a  lien  upon  the 
land.  The  act  24  February  1834,  sec.  25 
(Brightly's  Purdon  693),  which  provides 
that  judgments  which  exist  at  the  time 
of  the  death  of  a  decedent  shall  continue 
a  lien  for  five  years  without  revival,  ap- 
plies only  to  a  judgment  against  a  dece- 
dent which  is  a  lien  on  his  land  at  the  time 
of  his  death ;  it  does  not  regulate  the  lien 
of  a  judgment  on  land  aliened.  Long  v. 
mCmnell,  168  P.  S.  573. 

313.  Where  an  owner  of  land  subject 
to  a  judgment  executed  a  deed  to  his  son 
and  delivered  it  to  a  third  person  to  hold 
until  all  the  debts  of  the  grantor  had  been 
paid  by  the  son,  and  he  further  directed 
in  his  will  that  the  deed  should  not  be 
delivered  to  his  son  until  the  debts  were 
paid,  and  after  the  grantor's  death  the 
son  obtained  possession  of  the  deed  with- 
out having  paid  the  debts,  and  subse- 
quently signed  an  amicable  scire  facias  to 
revive  the  judgment  as  terre  tenant  and 
also  as  his  father's  executor ;  it  was  held, 
that  the  son  took  the  land  under  the  deed 
and  not  under  the  will,  that  his  title  was 
a  voidable  one,  and  that  the  amicable 
scire  facias  operated  to  continue  the  judg- 
ment against  the  land.  Landon  v.  Brown, 
160  P.  S.  638. 

314.  The  act  1  June  1887  (Brightly's 
Purdon  1097),  amending  the  act  26  March 
1827,  by  adding  a  clause  preventing  the 


continuance  of  a  lien  of  a  judgment  as 
against  a  terre  tenant  whose  deed  is  re- 
corded, does  not  affect  the  act  24  Febru- 
ary 1834,  sec.  24  (Brightly's  Purdon  691), 
continuing  the  lien  of  judgments  against 
the  lands  of  decedents.  Searighfs  Estate, 
163  P.  S.  210. 

315.  Where  land  is  subject  to  a  judg- 
ment lien  and  is  conveyed  within  the  five 
years,  the  issuing  of  a  scire  facias  before 
the  lien  expires  continues  the  lien  against 
the  vendor  and  the  terre  tenant  for  five 
years  from  the  issuing  of  the  writ ;  and 
this,  though  the  writ  be  issued  against 
the  vendor  only  and  service  had  only 
upon  him,  and  though  the  terre  tenant  has 
had  his  deed  recorded  for  more  than  five 
years,  and  no  scire  f ados  has  been  issued 
against  or  served  upon  him.  If  a  second 
scire  facias  against  a  terre  tenant  be  issued 
against  him  and  served  within  five  years 
from  the  issuing  of  the  first  writ,  such 
second  scire  facias  will  continue  the  lien 
against  the  terre  tenant.  Duncan  v.  Flynn., 
9  C.  C.  321. 

316.  The  lien  of  a  judgment,  though 
not  revived,  is  without  limit  as  against 
the  lands  of  the  debtor  in  the  hands  of  his 
heirs  or  devisees.  Timmon's  Estate,  7 
Lane.  97.  See  Act  18  June  1895  (P.  L. 
197). 

317.  Under  the  act  4  April  1798 
(Brightly's  Purdon  1096),  the  lien  of  a 
judgment  is  limited  to  five  years  only 
against  purchasers  and  lien  creditors ; 
the  lien  against  the  defendant  and  volun- 
teers is  indefinite  and  no  change  is  made 
in  this  respect  by  the  act  26  March  1827 
(Brightly's  Purdon  1097).     Carl  v.  Strine, 

1  York  141 ;  affirmed  in  Peeling's  Appeal, 

2  York  76.  See  Hockemeyer  v.  Hartman, 
2  York  173. 

31B.  The  defendant  never  having  any 
personal  liability  to  the  plaintiff  and  the 
statutory  liability  of  his  land  having  ex- 
pired, the  moral  obligation  to  pay  a  barred 
indebtedness  will  not  be  enforced  without 
clear  evidence  of  the  intention  of  the 
debtor  to  renew  his  liability.  Miller  v. 
Miller,  47  L.  I.  476. 
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(e)  Revival  of  judgment 
(1)  Amicable  leTiral. 

319.  Upon  an  amicable  action  to  revive 
three  judgments  and  that  judgment  be 
entered  thereon,  the  prothonotary  may 
consolidate  them  into  one  judgment. 
Beahler's  Estate,  129  P.  S.  268. 

320.  An  amicable  agreement  to  revive 
is  void  where  it  is  not  signed  by  the  de- 
fendant, the  lien  of  the  judgment  has  ex- 
pired, and  the  terre  tenant  who  signed 
the  paper  denies  that  it  was  signed  with 
any  such  intention,  which  denial  is  uncon- 
tradicted. MiUer  v.  MUler,  137  P.  S.  47 ; 
s.  c.  27  W.  N.  C.  23. 

321.  Upon  an  amicable  scire  facias  to 
revive  a  judgment  against  a  married 
woman  given  prior  to  the  act  of  3  June 
1887  (P.  L.  332),  a  judgment  confessed 
since  the  passage  of  that  act  is  valid. 
The  original  judgment  is  sufficient  con- 
sideration to  support  the  new  undertak- 
ing.   Lyons  v.  Bums,  47  L.  I.  222. 

(2)  Of  tlw  adn  fadu. 

322.  The  lien  of  a  judgment  was  held 
to  be  preserved  as  against  the  lands  of  a 
terre  tenant  where  the  amicable  scire  facias 
to  revive  described  the  names  of  the  par- 
ties, the  term  and  number  of  the  case, 
and  the  date  and  amount  of  the  judg- 
ment; and  this,  though  the  terre  tenant 
in  signing  did  not  designate  himself  as 
terre  tenant  and  the  entry  in  the  judg- 
ment docket  did  not  so  designate  him, 
but  he  was  so  designated  in  the  caption 
of  the  case  in  the  appearance  docket  and 
in  the  agreement  for  revival.  White  v. 
Harden,  154  P.  S.  387. 

323.  A  sdre  facias  to  revive  a  judg- 
ment must,  in  order  to  continue  the  lien, 
correctly  recite  the  original  judgment  and 
substantially  identify  it  as  to  parties,  date 
and  amount.  Landon  v.  Brown,  160  P.  S. 
538. 

334.  The  act  of  1  June  1887  (Bright- 
ly's  Purdon  1097),  requiring  terre  tenants 
to  be  named  in  an  original  scire  facias  to 
revive,  has  no  retroactive  effect  upon  an 
original  scire  facias  issued  before  its  pas- 


sage.   Salmon  v.  Bachman,  8  C.  C.  144. 
See  Duncan  v.  Mynn,  9  C.  C.  32L 

325.  An  alias  writ  of  sdre  facias  to  con- 
tinue the  lien  against  terre  tenants  must 
issue  within  five  years  of  the  issuing  of 
the  original  scire  fbcuis  against  the  de- 
fendant. In  such  case  it  is  not  requisite 
that  judgment  be  had  within  five  years 
of  the  judgment  of  revival  against  the 
defendant  in  the  first  writ    Ibid. 

326.  A  scire  facicu  to  revive  a  judg- 
ment may  be  signed  by  a  deputy  prothon- 
otary as  well  as  by  his  principaL  The 
power  of  a  deputy  to  act  is  unaffected  by 
the  act  of  12  February  1874  (Brightly's 
Purdon  1741),  requiring  prothonotaries  to 
appoint  principal  deputies  to  act  in  case 
of  death.    Harden  v.  Roberts,  9  C.  C.  160. 

327.  Upon  the  death  of  a  defendant, 
an  order  of  court  is  necessary  to  bring  * 
the  name  of  his  executor  upon  the  record 
as  a  defendant,  and  such  an  order  can 
only  be  made  after  notice;  before  the 
record  is  so  completed  a  sdre  facias  can- 
not issue  to  revive  the  judgment.  Calla- 
han V.  Fahey,  10  C.  C.  488. 

32a  A  sdre  facias  sur  judgment  was 
held  not  to  be  such  an  action  of  assumpsit 
under  the  procedure  act  of  25  May  1887 
(Brightly's  Purdon  1728)  as  requires  an 
affidavit  of  defence.  Cowden  v.  Kennedy, 
7  C.  C.  312. 

(3)  What  U  a  g«od  dcfoiee. 

329.  To  a  sdre  facias  to  revive  a  judg- 
ment by  an  administrator  upon  a  bond 
to  pay  the  amoimt  to  the  estate  of  the 
obligee  after  his  death,  in  accordance 
with  his  last  will,  it  is  a  good  affidavit 
of  defence  that  the  will,  which  was  sub- 
sequently revoked,  gave  one-third  of  the 
residue  of  the  obligee's  estate  to  the  ob- 
ligor to  be  deducted  from  the  bond,  and 
that  the  estate  has  not  been  settled. 
Smith  V.  Smith,  136  P.  S.  48. 

330.  To  a  sdre  facias  to  revive  a  judg- 
ment, it  is  a  good  defence  that  payment 
was  made  by  defendant's  brother  to  an 
attorney  who  was  associated  with  the 
plaintiff's  attorney  of  record;  and  this, 
though    a    previous  assignment   to  the 
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brother  and  a  satisfaction  entered  by 
him  had  been  stricken  off.  Phillips  v. 
BeaMy,  135  P.  S.  431. 

33L  To  a  scire  facias  to  revive  a  judg- 
ment it  is  sufficient  affidavit  of  defence  to 
allege  that  twenty  years  had  elapsed  since 
it  was  entered.  The  defendant  is  not 
bound  to  swear  that  it  has  been  paid. 
Wheelen  v.  PhiUips,  140  P.  S.  33;  afarm- 
ing  s.  c.  47  L.  I.  416;  8  Lane  116. 

332.  Upon  a  scire  facias  to  revive  a 
judgment,  the  only  defences  allowable 
are  a  denial  of  the  existence  of  the 
original  judgment,  and  a  subsequent 
satisfaction  thereof,  in  whole  or  in  part. 
Beifsnyder  v.  Missimer,  9  Montg.  94. 

333.  Upon  a  scire  facias  to  revive  a 
judgment,  it  is  a  good  defence  that  the 
judgment  was  obtained  before  a  justice 
on  a  promissory  note  signed  by  the 
defendant  while  a  minor.  Smith  v.  Ruth, 
7  York  189. 

334.  Upon  a  scire  facias  sur  judgment, 
payment  of  the  judgment  to  the  original 
payee  and  the  use  plaintiff  is  a  good  de- 
fence ;  sufficiency  of  an  allegation  of  pay- 
ment in  an  affidavit  of  defence.  Stand- 
ard Building  As^n  v.  HisJiel,  7  York  81. 

335.  Upon  a  scire  facias  to  revive  a 
judgment  where  the  defence  is  that  the 
defendant's  mother  paid  to  the  plaintiff 
a  sum  of  money  which,  tliough  smaller 
than  the  judgment,  was  in  full  satisfac- 
tion, evidence  of  the  existence  of  a  mort- 
gage prior  to  the  judgment  is  immaterial. 
Fowler  v.  Smith,  153  P.  S.  639. 

336.  Upon  a  scire  facias  to  revive  a 
judgment,  an  affidavit  of  defence  by  a 
terre  tenant  that  the  defendant  never 
had  title,  and  that  when  the  judgment 
was  obtained  the  title  was  in  another 
person  imder  whom  he  claims,  is  suffi- 
cient    Hill  V.  Taggart,  5  Kulp  279. 

(4)  Wluit  is  not  a  good  defence. 

337.  Upon  a  scire  facias  to  revive,  the 
defendant  must  deny  the  original  judg- 
ment altogether,  or  show  it  has  been 
satisfied  since;  down  to  the  time  of  its 
entry  it  is  conclusive.  Weber  v.  Det- 
willer,  8  Atlan.  910. 


33a  To  a  scire  facias  to  revive  a  judg- 
ment against  a  terre  tenant,  it  is  no  de- 
fence that  it  was  erroneously  recited  that 
its  consideration  was  for  purchase  money. 
Hammond  v.  McClure,  14  Atlan.  412; 
8.  0.  12  Cent.  664. 

339.  Upon  a  scire  facias  to  revive,  un- 
settled partnership  accounts  against  the 
plaintiff  are  not  admissible  as  set-off. 
Jenkins  v.  Anderson,  11  Atlan.  568. 

340.  Upon  a  scire  facias  to  revive  a 
judgment,  a  set-off  is  inadmissible,  xmless 
followed  by  evidence  that  the  plaintiff 
accepted  and  acknowledged  it  as  a  credit 
upon  the  judgment.  Bishop  v.  Ghodhardt, 
136  P.  S.  374. 

341.  Upon  a  scire  facias  to  revive  a 
judgment,  no  defence  can  be  interposed 
which  existed  before  the  original  action 
was  brought.  Supplee  v.  Halfman,  161 
P.  S.  33. 

342.  Upon  a  scire  facias  to  revive  a 
judgment,  no  defence  can  be  made  ex- 
cept one  which  has  arisen  since  the 
judgment;  where  a  judgment  had  been 
entered  against  husband  and  wife  and 
revived  without  any  indication  of  the 
relationship  of  the  defendants;  it  was 
held,  that  upon  its  again  being  revived 
against  them  as  husband  and  wife,  the 
presumption  was  that  the  coverture  took 
place  after  the  first  revival,  and  that 
therefore  coverture  could  not  be  pleaded 
upon  a  scire  facias  to  revive  tie  last 
judgment.  Lauer  v.  Ketner,  162  P.  S. 
266. 

343.  Upon  the  trial  of  a  sdre  facias 
sur  judgment,  no  inquiry  can  be  made 
into  the  consideration ;  the  only  defence 
which  can  be  made  is  a  denial  of  the 
existence  of  the  judgment  or  proof  of 
a  subsequent  satisfaction  or  discharge. 
Mulligan  v.  Devlin,  12  C.  C.  466. 

344.  Upon  the  trial  of  a  scire  facias 
sur  judgment,  the  only  defence  is  a  de- 
nial of  the  existence  of  the  judgment  or 
proof  of  satisfaction ;  usury  is  no  defence 
to  such  an  action.  Bickd  v.  Cleaver,  13 
C.  C.  314. 

345.  It  is  no  defence  to  a  scire  facias 
to  revive  a  judgment  that  the  note  on 
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which  the  original  judgment  had  been  ob- 
tained was  signed  as  the  result  of  mis- 
take or  misrepresentation.  Cfamon  t. 
McCappin,  2  Dist  Bep.  363. 

346.  Upon  a  scire  facias  to  revive  a 
judgment,  it  is  not  a  good  defence  that 
the  defendant  had  no  notice  of  the  judg- 
ment until  three  years  after  it  was  en- 
tered, and  that  he  then  notified  the  plain- 
tiff to  secure  the  amount  from  a  third 
party  who  owed  it,  and  for  whom  the 
defendant  was  merely  security.  Swift  v. 
Aument,  8  Lane.  244. 

347.  Upon  a  scire  facias  sur  judgment, 
it  is  no  defence  that  the  judgment  is  void 
for  irregularities  appearing  on  its  face; 
the  only  defences  admissible  are  a  denial 
of  the  existence  of  the  judgment  and 
a  subsequent  satisfaction.  Watson  v. 
Wehrly,  11  Lane.  49.  See  s.  c.  9  Lane. 
179;  10  Lane.  97. 

34a  Upon  a  scire  facias  to  revive  a 
judgment,  it  was  hdd,  that  the  plaintiff 
could  not  be  defeated  by  a  verbal  agree- 
ment that  the  defendant  waa  to  have  sat- 
isfaction of  the  judgment  and  the  plaintiff 
was  to  hold  certain  lots  in  fee  discharged 
of  defendant's  equitable  interest  therein, 
such  parol  agreement  being  void  within 
the  statute  of  frauds.  Alderfer  v.  Boyer, 
7  Montg.  53. 

349.  To  a  sctVe /acios  s?«r  judgment  for 
a  fiduciary  debt,  it  is  no  defence  that  the 
defendant  has  been  discharged  in  bank- 
ruptcy. Weaver  v.  Weaver,  1  Northam. 
373. 

350.  Upon  a  scire  facias  to  revive  a 
judgment  more  than  twenty  years  old, 
the  question  whether  the  payment  had 
been  made  thereon  within  the  twenty 
years  was  properly  left  to  the  jury. 
Jenkins  v.  Anderson,  11  Atlan.  558. 

351.  Upon  a  scire  facias  to  revive  a 
judgment  nearly  twenty  years  old,  it  is 
not  a  sufficient  affidavit  of  defence  which 
alleges  payment  of  the  antecedent  debt, 
but  not  of  the  judgment  itself.  Nealon 
T.  McNeal,  3  Lack.  Jur.  117;  s.  o.  6  Del 
326. 


(6)  Jadgment  of  xevlTaL 

358.  Where  a  judgment  was  entered 
before  bankruptcy  of  defendant,  upon  a 
scire  facicu  to  revive  after  bankruptcy,  the 
verdict  was  moulded  so  as  to  affect  only 
real  estate,  on  which  it  was  a  lien  prior  to 
the  bankruptcy  proceedings.  Walters  v. 
Oyster,  1  Atlan.  430. 

353.  If  a  judgment,  upon  revival,  have 
added  to  it  a  waiver  of  exemption  and  s 
provision  for  attorney's  commissions,  such 
additions  do  not  break  the  continuity  of 
its  lien  in  favor  of  other  liens  existing 
at  the  date  of  such  revival.  EaHy  r. 
Zeiders,  137  P.  S.  467;  s.  c.  26  W.  N.  C. 
633;  reversing  s.  c.  7  C.  C.  669. 

354.  Upon  a  writ  of  scire  facias  to  re- 
vive, the  judgment  should  follow  the 
original  in  the  amount,  date,  and  names 
of  the  parties.  Such  a  defect  is  fatal 
upon  a  plea  of  nul  tid  record;  if  there  be 
no  such  plea,  however,  the  judgment  will 
stand  as  effective  if  the  record  show  an 
identity  of  the  proceeding;  and  this, 
though  there  be  an  irregularity  in  the 
names  of  the  plaintiffs.  Wood  v.  Codr 
ding,  134  P.  8.  91. 

355.  Where  a  purchaser  of  land  bound 
by  a  judgment  does  not  record  his  deed  or 
take  possession,  a  revival  of  his  judgment 
within  the  five  years  against  the  defend- 
ant alone  will  continue  its  lien  as  against 
such  purchaser.  Conklin  v.  Clevelawi,  37 
W.  N.  C.  143 ;  reversing  s.  c.  14  C.  C.  154. 

356.  Upon  two  returns  of  ftihU  to  a 
scire  facias  sur  judgment,  judgment  can- 
not be  taken  by  default  until  ten  days 
after  the  return  day  of  the  alias.  Blooms- 
burg  Iron  Co.  V.  Lance,  4  Del.  264. 

357.  Upon  a  scire  facias  to  revive  a  judg- 
ment, judgment  cannot  be  entered  upon 
two  returns  of  "  non  est  inventus;  "  such 
a  return  is  only  applicable  to  a  capia*. 
Toolan  v.  Morrison,  2  Lack.  Jur.  77. 

35a  Upon  a  writ  of  scire  facias  skt 
judgment  against  several  defendants,  and 
judgment  against  all  but  one  defendant, 
the  latter  is  not  entitled  to  a  judgment 
for  costs  against  the  plaintiff.  Freymm 
V.  Bean,  6  Montg.  163. 

359.  Opening  a  judgment  upon  a  son 
facias  to  revive,  rests  in  the  sound  dis- 
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cretion  of  the  court  and  is  not  reviewable 
by  the  supreme  court  Gibson  v.  Sim- 
mons, 134  P.  S.  189. 

360.  Where  judgment  was  entered  for 
want  of  an  appearance  on  a  scire  facias 
to  revive  upon  two  returns  of  nihil,  the 
same  will  be  opened  upon  proof  that  the 
judgment  was  twenty  years  old  when 
the  scire  facias  was  issued;  the  presump- 
tion is  that  a  judgment  over  twenty  years 
old  has  been  paid,  and  the  burden  is  on 
the  plaintiff  to  show  the  contrary.  Oreen 
v.  Plattsburg,  13  C.  C.  335. 

361.  If  judgment  of  revival  be  had  on 
two  nihilt,  the  court  will  afford  a  defend- 
ant, who  has  not  been  guilty  of  laches, 
an  opportunity  to  plead  an  equitable 
defence.  Nelson  v.  Oujffif,  37  P.  L.  J. 
65. 

362.  Where  a  judgment  for  five  hun- 
dred dollars  was  amicably  revived  for 
"five  hundred  dollars  with  interest";  it 
was  held,  that  the  reasonable  intendment 
was  that  the  judgment  was  to  bear  interest 
from  the  date  of  revival,  and  interest 
prior  thereto  could  not  be  allowed  on  dis- 
tribution, to  the  prejudice  of  a  subsequent 
encumbrancer.  Kistler  v.  Mosser,  140  P. 
S.  367 ;  reversing  s.  c.  2  Northam.  189. 

363.  If  on  revival  the  interest  be  not 
added,  an  auditor  awarding  payment  will 
allow  interest  from  the  date  of  the  last 
payment  endorsed  on  the  judgment  bond. 
Linville's  Estate,  8  Lane.  97. 

364.  It  is  the  duty  of  a  judgment  cred- 
itor to  see  that  his  judgment  is  rightly 
entered  on  the  judgment  docket;  where 
a  judgment  is  revived  by  amicable  scire 
facias  for  the  specific  amount  of  the  prin- 
cipal sum  without  mentioning  interest, 
interest  can  only  be  recovered  to  the  preju- 
dice of  subsequent  lien  creditors  from  the 
date  of  the  revival ;  and  this,  although  it 
be  shown  that  interest  had  actually  been 
unpaid  for  two  years  previous  thereto. 
McCamant^s  Estate,  12  Lane.  251. 

(6)  Effect  of  lerlTal. 

365.  The  amicable  revival  of  a  judg- 
ment is  valid  against  one,  although  the 
original   judgment  be   entered    against 


him  and  another  defendant     Beahler's 
Estate,  129  P.  S.  268. 

366.  If  a  judgment  in  favor  of  A. 
against  himself  and  others  be  assigned  to 
B.  and  revived  by  B.,  it  is  good  against 
A.  and  his  creditors.  Sponsler's  Appeal, 
127  P.  S.  410. 

367.  A  revival  by  agreement  against  a 
terre  tenant,  there  being  nothing  to  show 
of  what  land  the  defendant  is  an  alienee, 
does  not  create  a  personal  judgment,  nor 
does  it  create  a  lien  on  land  purchased 
by  him  from  the  judgment  debtor,  prior 
to  the  entry  of  the  original  judgment 
La  Bar's  Estate,  7  C.  C.  171.  See  Strouda- 
burg  Bank  v.  La  Bar,  Ibid.  163. 

VL  Conclusiveness  of  a  judgment. 

(a)  General  principles. 

368.  If  a  defendant  has  had  his  day  in 
court  and  neglected  to  make  his  defence, 
that  is  the  end  of  the  contention.  He 
cannot  afterwards  restrain  execution  by 
bill  in  equity.  JIfaher'a  Appeal,  2  Cent 
864. 

369.  The  conclusiveness  of  a  former 
adjudication  depends  upon  the  identity 
of  the  rights  involved;  a  point  which 
might  have  been  made  on  a  former  trial 
is  concluded  by  the  judgment  therein, 
whether  actually  made  or  not  Myers  v. 
Kingston  Coal  Co.,  126  P.  S.  682.  See 
Myeri^s  Appeal,  16  W.  N.  C.  137. 

370.  As  to  what  matters  in  a  former 
action  are  rea  adjudicata,  see  note  to 
Almy  V.  Daniels,  4  Atlan.  758. 

(6)  Who  are  concluded  by  a  Judgment. 

371.  Where  a  defendant  in  attachment 
execution  appears  at  the  hearing  before  a 
justice  and  claims  the  benefit  of  the  ex- 
emption law  and  the  justice  disallows  the 
claim  and  enters  judgment  against  the 
garnishee,  from  which  judgment  the  de- 
fendant takes  no  appeal,  he  cannot  after- 
wards question  the  validity  of  the  judg- 
ment by  a  rule  to  show  cause  why  the 
money  paid  into  court  by  the  garnishee 
should  not  be  withdrawn  by  the  defend- 
ant   Boland  v.  Spitz,  163  P.  S,  690. 
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372.  Upon  the  distribution  of  an  as- 
signed estate,  creditors  cannot  attack  a 
judgment  because  it  is  a  fraud  on  the 
debtor ;  but  only  when  it  has  been  fraud- 
ulently and  coUusively  given,  for  the 
purpose  of  hindering  and  delaying  them. 
Sponsler's  Appeal,  127  P.  S.  410. 

373.  Where  a  widow  was  enjoined  from 
disposing  of  certain  property  claimed  by 
the  executors  of  her  husband,  until  the 
final  settlement  of  the  estate,  she  claim- 
ing the  property  as  a  gift  from  her  hus- 
band, and  her  claim  was  stistained  in  a 
court  of  equity  and  afiSrmed  by  the  su- 
preme com-t;  it  was  held,  that  the  cred- 
itors of  the  decedent  were  precluded  by 
such  judgment  from  any  further  proceed- 
ings in  the  orphans'  court.  Koon^s  Es- 
tate, 6  Kulp  620.  See  Koons  v.  Koons, 
4  Kulp  30. 

374.  An  order  of  sale  for  the  payment 
of  debts  obtained  upon  the  petition  of  a 
son  and  administrator  of  the  decedent, 
the  principal  item  being  a  judgment  ob- 
tained in  the  common,  pleas  by  the  son 
against  the  estate,  will  not  be  vacated 
upon  the  petition  of  a  daughter  alleging 
that  the  debt  was  not  due  by  the  estate, 
but  that  the  judgment  was  upon  obliga- 
tions entered  into  by  the  widow  of  tie 
decedent  in  her  lifetime ;  the  validity  of 
such  a  judgment  cannot  be  impeached 
collaterally  except  on  the  groimd  of  fraud. 
Schmidt's  Estate,  36  W.  N.  C.  162. 

375.  In  a  scire  facias  against  an  execu- 
tor, widow  and  devisees  to  charge  the  tes- 
tator's real  estate  with  the  payment  of  a 
debt,  under  sec.  34  of  the  act  24  February 
1834  (Brightly's  Purdon  696),  a  prior 
judgment  for  the  same  debt  against  the 
executor  is  conclusive  upon  him  when  de- 
fending as  devisee.  Comm'th  v.  Cochran, 
146  P.  S.  223. 

376.  A  judgment  cannot  be  questioned 
collaterally  or  by  any  stranger  thereto 
except  he  be  a  lien  creditor.  Philadel- 
phia V.  Dohson,  10  C.  C.  34. 

377.  Where  a  judgment  has  been  ob- 
tained on  a  scire  facias  issued  on  a  me- 
chanic's claim  which  contains  a  description 
of  the  lot  on  which  the  biiilding  is  erected. 


and  the  property  is  sold  by  a  teceivei 
under  order  of  court,  an  auditor  appointed 
to  distribute  the  money  has  no  power,  at 
the  instance  of  a  mortgage  creditor,  to  de- 
fine the  curtilage  of  the  mechanic's  hen  so 
as  to  include  only  a  part  of  the  property; 
a  judgment  on  a  mechanic's  lien  cannot  be 
impeached  collaterally  by  third  persons 
except  for  fraud  or  collusion;  and  this, 
although  they  are  lien  creditors  of  the 
defendant.  See  act  16  June  1836,  sec  9 
(Brightly's  Purdon  1308).  Sicardi  v.  Keg- 
stone  OU  Co.,  149  P.  S.  139. 

378.  In  ejectment  by  a  sheriff's  vendee 
under  a  judgment  confessed,  the  plaintifi's 
title  cannot  be  impeached  by  evidence 
that  at  the  time  the  judgment  note  was 
given  the  defendant  was  a  lunatic 
Weaver  v.  Brenner,  145  P.  S.  299. 

379.  A  judgment  of  a  court  of  compe- 
tent jurisdiction  which  is  perfectly  regular 
and  valid  on  its  face  cannot  be  impeached 
in  a  collateral  proceeding  by  showing 
that  the  defendant  was  a  married  woman. 
Breckwaddt  v.  Morris,  149  P.  S.  291. 

380.  The  record  and  proceedings  for 
specific  performance,  under  and  by  virtne 
of  which  defendants  acquired  title,  are 
admissible  in  evidence  in  ejectment,  and 
parol  evidence  is  not  admissible  to  con- 
tradict the  record  in  order  to  show  that 
one  of  the  plaintiffs  had  no  guardian. 
Cochran  v.  Sanderson,  161  P.  S.  591. 

381.  A  decree  appointing  as  guardian 
the  executor  of  the  estate  in  which  the 
minors  are  interested  cannot  be  collater- 
ally attacked;  where  an  executor  ap- 
pointed guardian  and  under  a  decree 
of  court  sold  at  private  sale  certain  real 
estate  belonging  to  the  minors;  it  was 
held,  that  such  minors  on  coming  of  age 
could  not  bring  ejectment  and  allege  the 
invalidity  of  the  guardian's  appointment 
Kramer  v.  Mugele,  163  P.  S.  493. 

382.  A  judgment  on  a  scire  fadcu  nr 
mortgage,  where  the  return  of  the  sheriff 
shows  a  regular  service  of  the  writ  as  if 
against  an  adult,  cannot  be  subsequently 
attacked  in  an  action  of  ejectment  by 
proof  dehors  the  record  that  the  defendr 
ant  was  an  infant,  at  the  time  of  the 
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seirice  of  the  writ  Kennedy  y.  Baker, 
159  P.  S.  146. 

383.  Upon  the  distribution  of  an  as- 
signed estate,  a  judgment  against  a  firm, 
of  which  the  deceased  assignor  was  a  mem- 
ber, cannot  be  charged  against  his  indirid- 
nal  property,  the  record  of  the  judgment 
not  showing  the  names  of  the  individual 
members  of  the  firm.  Foa^s  Appeal,  11 
Atlan.  228. 

381.  A  judgment  recovered  against  a 
borough  for  damages  for  injuries  from  a 
defective  sidewalk  is,  in  an  action  over 
by  the  borough  against  a  property  owner, 
conclusive  as  to  the  defect,  the  liability 
of  the  borough,  and  the  amount  of  dam- 
ages, if  he  had  notice  and  could  have  de- 
fended the  action.  He  is  not,  however, 
estopped  thereby  from  showing  that 
he  was  under  no  obligations  to  repair. 
BrookvOle  v.  Arthurs,  130  P.  S.  501. 

385.  Since  the  act  3  June  1887  (since 
supplied  and  repealed  by  the  act  8  June 
1893,  Brightly's  Purdon  1299),  a  married 
woman  may  engage  in  business  and  enter 
into  contracts  in  regard  to  it  or  in  regard 
to  the  management  of  her  separate  estate, 
or  for  necessaries  as  fully  as  a  feme  sole; 
and  she  may  confess  a  judgment  for  an 
indebtedness  whenever  by  her  contract 
she  may  subject  herself  to  the  liability  to 
be  sued;  such  a  judgment  cannot  be 
questioned  on  distribution  by  a  stranger 
to  it  on  the  ground  that  the  record  does 
not  exhibit  facts  showing  that  it  was 
authorized.  KoecMing  v.  Henkd,  144  P.  8. 
216. 

386.  A  judgment  irregularly  entered  by 
the  attorney  and  not  taken  in  open  court, 
as  required  by  the  rules  of  court  is  voidable 
only  at  the  instance  of  the  defendant  and 
cannot  be  attacked  by  a  stranger  in  a  col- 
lateral proceeding.  Brundred  v.  Egbert, 
164  P.  S.  615. 

387.  Where  two  writs  of  scire  facias 
gur  mortgage  were  issued,  and  a  return  of 
"  non  est "  was  made  to  the  first  writ,  and 
of  "nihU  liabit "  to  the  second ;  it  was  held, 
that  the  irregularity  to  the  return  to  the 
first  writ  would  not  render  void  the  judg- 
ment entered  upon  the  second  writ ;  such 


judgment  was  only  voidable  at  the  in- 
stance of  the  defendant  if  he  acted  with- 
in a  reasonable  time,  and  could  not  be 
attacked  by  a  person  other  than  the  de- 
fendant in  an  action  of  ejectment  thirty 
years  after  the  judgment  was  entered. 
Brundred  v.  Egbert,  164  P.  S.  616. 

388.  In  covenant  upon  a  bond  against 
principal  and  surety,  conditioned  for  the 
faithful  performance  by  principal  of  his 
duties  as  business  agent  for  plaintiff,  a 
judgment  in  account  render  against  the 
principal  is  conclusive  against  the  surety 
as  to  the  amount  due.  Holmes  v.  Frost, 
126  P.  S.  328. 

389.  In  an  action  on  a  replevin  bond, 
the  surety  cannot  set  up  as  a  defence 
matters  that  were  controverted  in  the 
action  of  replevin  and  settled  by  the  ver- 
dict and  judgment  in  that  case.  Cox  v. 
Hartranft,  164  P.  S.  467. 

(e)  Who  are  not  concluded. 

39a  The  record  of  the  conviction  of  a 
third  person  of  adultery  with  the  plain- 
tiff in  an  ejectment,  is  not  evidence 
against  her,  she  not  being  a  party  to  the 
criminal  proceeding.  McKendry  v.  Mo- 
Kendry,  131  P.  S.  24. 

391.  An  order  of  removal  imappeaJed 
from  is  not  conclusive  as  against  any 
other  district  than  the  one  from  which 
the  pauper  was  removed.  Jenkins  Tomnr 
ship  V.  Paradise  Township,  8  C.  C.  164. 

39a.  In  a  suit  by  one  judgment  creditor 
against  another,  alleging  a  conspiracy 
with  the  common  defendant  to  cheat  and 
defraud  the  plaintiff  by  procuring  the 
revival  of  the  defendant's  judgment,  the 
plaintiff  may  show  that  tiie  latter  had 
been  paid  previous  to  its  revival.  Elsbree 
V.  Morley,  2  Mona.  281. 

393.  Where  a  testator  left  four  chil- 
dren and  a  grandson,  who  was  a  son  of  a 
deceased  daughter,  and  he  gave  a  specific 
siun  to  a  trustee,  the  income  of  which 
was  to  be  paid  to  the  executors,  who  were 
to  use  it  at  their  discretion  for  the 
purpose  of  maintaining  and  educating 
the  grandson  until  he  should  arrive  at 
the  age  of  twenty-five  years,  and  then  the 
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whole  of  the  income  was  to  be  paid  to 
him  and  at  his  death  the  principal  was 
to  be  paid  to  his  issue,  or  in  default,  to 
the  testator's  children;  and  by  a  codicil 
it  was  directed  that  "  should  any  attempt 
be  made  at  law  or  otherwise  "  during  the 
minority  of  his  grandson  to  withdraw  his 
person  from  the  custody  of  his  executors, 
by  the  boy's  father  or  any  other  person, 
then  the  executors  were  to  suspend  all 
further  payments  and  all  provision  for 
the  grandson  was  revoked ;  and  after 
testator's  death,  it  appeared  that  the  boy 
was  voluntarily  surrendered  to  the  cus- 
tody of  his  father  and  the  executors  sub- 
sequently filed  an  account,  and  upon  their 
application  and  that  of  the  testator's  four 
children  the  attorney  for  the  executors 
was  appointed  auditor,  and  no  notice  was 
given  to  the  grandson  or  his  father  of  the 
proceedings,  and  the  auditor  distributed 
the  whole  estate  to  the  testator's  four 
children ;  it  was  held,  that  the  decree  of 
distribution  was  not  conclusive  upon  the 
grandson ;  that  the  words  "  any  attempt " 
in  the  codicil  did  not  mean  a  surrender 
as  the  result  of  correspondence ;  but  the 
grandson  had  no  right  to  any  income 
withheld  before  his  twenty-fifth  year  by 
the  executors  in  the  exercise  of  their  dis- 
cretion, but  that  he  was  entitled  to  all 
the  income  accruing  after  he  reached  the 
age  of  twenty-five  years.  White's  Estate, 
103  P.  S.  388 ;  affirming  s.  c.  2  Dist.  Rep. 
207.  See  s.  o.  1  Dist.  Rep.  508 ;  12  C.  C. 
93. 

394.  A  decree  of  the  orphans'  court 
directing  a  sale  of  real  estate  for  the 
payment  of  debts,  is  not  binding  in  a 
collateral  proceeding,  upon  persons  whose 
rights  and  interests  were  injurioiisly  af- 
fected by  the  decree,  but  who  were  not 
parties  to  the  proceeding  and  never  had 
a  day  in  court.  Soger  v.  Mead,  164  P.  S. 
126. 

395.  A  judgment  obtained  against  an 
executor  does  not  conclude  heirs  and 
devisees  in  the  distribution  of  the  real 
estate  of  the  testator ;  they  may  question 
any  item  included  in  the  judgment 
Zuber's  Estate,  10  Montg.  137. 


(<I)   What  judgments  are  conclnsiTe. 

396.  A  judgment  against  the  defend- 
ant, an  upper  riparian  owner,  for  divert- 
ing the  water  of  a  stream,  is  conclusive, 
in  a  subsequent  action  by  the  same  plain- 
tiff, of  his  right  to  recover.  Punitive 
damages  may  be  given  in  the  second 
suit  for  such  continued  diversion.  Ijong 
V.  Trexler,  8  Atlan.  620. 

397.  The  judgment  of  a  referee,  ap- 
pointed to  distribute  a  fund  produced  by 
a  sheriff's  sale,  that  the  judgment  under 
which  the  sale  was  made,  given  to  a 
trustee  for  defendant's  wife  and  others, 
was  not  fraudulent,  is  res  adjvdicata  in 
a  subsequent  proceeding  by  attachment 
execution  issued  by  a  contesting  judg- 
ment creditor  against  the  trustee.  Welher- 
ald  V.  Van  Stavoren,  125  P.  S.  636. 

390.  A  judgment  on  a  scire  facias  sur 
mortgage  is  conclusive  on  the  distribu- 
tion by  an  auditor  of  the  proceeds  of 
a  sheriff's  sale  thereunder.  Thompson's 
Appeal,  126  P.  S.  434. 

399.  The  auditor  of  an  assignee's  ac- 
count has  no  power  to  inquire  into  the 
validity  of  a  judgment  regular  on  its 
face,  but  he  may  receive  evidence  that 
a  judgment  given  for  one  purpose  has 
been  fraudulently  used  for  another  pur- 
pose.   Starl^s  Appeal,  128  P.  S.  645. 

400.  A  judgment  confessed  for  a  sum 
certain  cannot  be  collaterally  attacked 
in  a  smt  by  the  defendant  against  the 
plaintiff  for  the  breach  of  an  agreement, 
the  consideration  of  which  was  the  judg- 
ment itself.  Weaver  v.  Adams,  132  P.  S. 
392. 

401.  The  validity  of  a  judgment,  reg- 
ular on  its  face,  cannot,  there  being  no 
allegation  of  collusion,  be  inquired  into 
by  an  auditor,  on  the  distribution  of  a 
fund  arising  from  the  sale  of  a  dece- 
dent's real  estate,  but  evidence  may  be 
received  of  payments  thereon.  Lefever's 
Estate,  7  Lane.  131. 

402.  An  action  for  maliciously  obtain- 
ing a  judgment  in  trover  against  the 
plaintiff  by  fraud  cannot  be  maintained 
where  such  judgment  is  still  existing; 
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it   cannot   be  so    collaterally  attacked. 
Stackhouse  v.  Keiger,  25  W.  N.  C.  436. 

403.  If,  after  the  dissolution  of  a  for- 
eign attachment,  a  second  be  issued  with- 
out leave,  it  will  be  dissolved  and  the  writ 
quashed;  it  is  rea  adjudicata.  Graham 
V.  Canton  &  WayneiUmrg  Railroad  Co.,  26 
\V.  N.  C.  203.    See  s.  o.  25  Ibid.  65. 

404.  After  a  sherifTs  sale  under  a  mort- 
gage and  the  delivery  of  the  deed  to 
the  purchaser,  it  is  too  late  to  question 
the  validity  of  the  acknowledgment  of  the 
mortgage  or  the  regularity  of  the  pro- 
ceedings under  the  acire  facias,  prior  to 
the  acknowledgment  and  delivery  of  the 
sheriffs  deed.  Benninghoff  v.  Stej>hen- 
son,  161  P.  S.  440. 

405.  Where  a  creditor  conducts  pro- 
ceedings for  an  account  against  an  as- 
signee and  is  held  by  his  acts  to  be 
estopped  from  setting  up  or  enforcing 
the  assignment,  he  cannot  afterwards  in 
another  proceeding  establish  a  trust  be- 
tween himself  and  the  assignee  as  regards 
the  same  property.  Bobb  v.  Van  Horn, 
150  P.  S.  608.  See  Crania  Appeal,  9 
Atlan.  282. 

406.  One  who  applies  for  an  inter- 
pleader under  the  act  11  March  1836 
(Brightly's  Pnrdon  1064),  must  be  a  mere 
stakeholder  and  must  offer  to  bring  the 
property  into  court;  when  the  case  has 
proceeded  to  judgment  for  the  plaintiff, 
the  defendant  cannot  have  the  right  of 
recovery  tried  over  again  by  bringing  in 
the  claim  of  an  adverse  right,  which 
was  available  as  a  defence  to  the  action. 
De  Zouche  v.  Garrison,  140  P.  S.  430. 

407.  Where  land  has  been  condemned 
for  the  purposes  of  a  bridge  and  damages 
paid  to  the  owner,  and  subsequently  addi- 
tional land  of  the  same  owner  is  con- 
demned by  reason  of  a  change  in  plans ; 
in  an  adjustment  of  damages  in  the  sec- 
ond proceeding,  the  former  proceedings 
are  res  adjudicata  as  to  the  plaintiff's 
special  benefits  from  the  construction  of 
the  bridge;  in  the  second  proceedings 
the  inquiry  must  be  limited  to  the  dam- 
ages sustained  and  the  benefits  conferred 
by  the  change  in  the  plan.    McElheny  v. 


McKeesport  &  Duquesne  Bridge  Co.,  163 
P.  S.  108. 

406.  The  affirmance  of  a  judgment 
entered  for  want  of  an  affidavit  of  de- 
fence is  conclusive  as  to  all  matters  that 
were  actually  considered  and  those  which 
might  have  been  considered  if  the  de- 
fendant had  been  vigilant;  after  such 
an  affirmance,  an  appeal  cannot  be  taken 
from  a  subsequent  order  of  the  lower 
court  refusing  to  open  the  judgment, 
where  the  only  ground  alleged  was  after- 
discovered  evidence  which  waa  not  of- 
fered before,  on  account  of  the  unwilling- 
ness of  witnesses  to  give  information. 
P&inock  V.  Kennedy,  163  P.  S.  579. 

409.  In  trespass  qttare  dauaum  fregit 
for  cutting  timber,  the  record  of  an  ac- 
tion of  ejectment  in  which  the  plaintiffs 
recovered  against  the  defendants,  with 
the  execution  and  return,  establishes  the 
actual  possession  of  the  plaintiffs  at  the 
time  of  suit  brought.  Bush  v.  Garnble, 
127  P.  S.  43. 

410.  In  an  action  for  mesne  profits, 
where  the  plaintiff  has  previously  re- 
covered in  ejectment,  the  judgment  in 
ejectment  is  conclusive  of  the  plaintiff's 
right  to  the  possession  of  the  premises, 
and  to  recover  the  mesne  profits  as 
against  the  defendant  in  the  ejectment 
Shaeffer  v.  Eichert,  10  C.  C.  360. 

411.  The  confirmation  of  the  finding 
of  an  inquisition  in  lunacy  is  a  judicial 
decree  and  cannot  be  attacked  collater- 
ally, except  for  fraud.  /Siegfried's  Estate, 
1  Northam.  49 ;  affirmed  in  Halsey's  Ap- 
peal, 120  P.  S.  209. 

41Z  A  defendant  who  has  been  heard 
on  his  objections  to  a  sheriff's  sale  can- 
not, on  the  principle  of  res  adjudicata,  be 
heard  on  the  same  reasons  on  motion  to 
set  aside.    Morse  v.  Freck,  7  C.  C.  456. 

413.  Where  a  judgment  is  attacked  in 
the  common  pleas  by  a  judgment  creditor, 
it  cannot  subsequently  be  attacked  in  the 
orphans'  court  by  the  same  party.  Bal- 
aton's Estate,  168  P.  S.  645. 

414.  Upon  a  conveyance  of  land  in  one 
county  to  a  trustee  residing  in  another 
county,  the  decree  of  the  court  of  the 
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former  county  upon  the  trustee's  account 
will  be  held  as  conclusive,  where  it  ap- 
pears that  no  objection  had  been  made 
to  its  jurisdiction.  Helfenstein's  Estate, 
135  P.  S.  293;  8.  c.  26  W.  N.  C.  194. 

415.  The  judgment  of  the  orphans' 
court,  on  an  application  of  trustees  of 
an  incorporated  charity  for  leave  to  sell 
real  estate,  is  within  the  jurisdiction  of 
that  court  and  conclusive  upon  the  com- 
mon pleas.  Jifercer  Home  v.  Fisher,  162 
P.  S.  239.  See  Mercer  Home,  162  P.  S. 
232 ;  affirming  s.  o.  3  Lack.  Jur.  367 ;  9 
Montg.  171. 

416.  A  prior  decree  in  the  orphans' 
court  is  only  conclusive  as  to  the  fund 
thereby  distributed.  Pepper's  Estate,  13 
C.  C.  407 ;  8.  c.  32  W.  N.  C.  323. 

417.  A  decree  of  the  orphans'  court 
upon  the  adjudication  of  an  executor's 
accoimt  is  a  final  decree,  but  it  is  only 
conclusive  as  to  what  is  in  the  account, 
and  is  no  bar  to  a  petition  for  an 
account  of  moneys  not  contained  therein. 
Young's  Estate,  14  C.  C.  647 ;  s.  o.  34  W. 
N.  C.  166. 

418.  The  confirmation  of  a  widow's 
appraisement  by  the  orphans'  court  is 
a  judgment  in  rem  conclusive  and  bind- 
ing upon  all  the  world,  and  can  only  be 
questioned  on  the  ground  of  fraud.  TVan- 
su£'s  Estate,  2  Northam.  393. 

419.  Where  a  summons  issued  by  a 
justice  shows  a  return  of  "served  by 
copy,"  the  judgment  entered  thereon 
cannot  be  attacked  in  an  action  of  re- 
plevin to  recover  the  goods  sold  on  exe- 
cution under  the  judgment;  and  this, 
although  the  justice's  docket  contains 
the  entry  "served  by  leaving  copy  at 
place  of  busiaess."  Sweeney  v.  Girolo, 
154  P.  S.  609. 

420.  Where  a  taxpayer  furnished  ma- 
terials to  the  supervisors  for  which  he 
was  allowed  a  credit  on  his  road  taxes, 
and  a  dispute  having  arisen  between  him 
and  the  supervisors,  he  brought  suit 
against  the  township  before  a  justice, 
and  at  the  hearing  the  justice,  with  the 
consent  of  the  parties,  made  an  entry  on 
his  docket  that  the  parties  appeared  and 


settled  by  the  defendants  giving  the  plain- 
tiff a  credit  in  full  for  all  road  taxes,  in- 
cluding the  current  year,  and  the  town- 
ship subsequently  sued  the  taxpayer  for 
such  road  taxes;  it  was  hdd,  that  the 
written  agreement  of  the  parties  on  the 
docket  of  the  justice  was  conclusive 
against  the  claim;  and  this,  though 
neither  of  the  parties  had  signed  the 
docket  French  Greek  Township  v.  Moore, 
165  P.  S.  229. 

421.  Where  the  transcript  of  a  justice 
fails  to  show  how  a  personal  service  of 
the  summons  was  made,  the  judgment  is 
not  void  but  voidable  and  can  only  be 
impeached  by  direct  proceedings.  Cocfc- 
ley  V.  Rehr,  12  C.  C.  343. 

422.  The  adjudication  of  a  justice  that 
a  tenant  is  entitled  to  defalcate  his 
account  against  rent  is  conclusive  in  an 
action  brought  by  the  tenant  against  the 
landlord  for  distraining  for  and  selling 
more  than  the  amount  of  the  balance 
after  deducting  the  set-off  allowed.  Low- 
enstein  v.  Helfrich,  7  Eulp  533. 

423.  A  magistrate's  judgment  of  non- 
suit against  the  plaintiff  is  conclusive 
unless  appealed  from.  The  magistrate 
cannot  open  it  and  grant  a  rehearing. 
Gord  V.  MiddieTnan,  25  W.  N.  C.  656. 

42ft.  Upon  an  appeal  from  a  judgment 
on  a  rule  for  judgment  for  want  of  a  suf- 
ficient affidavit  of  defence,  the  judgment 
of  the  supreme  court  ought  to  be  "ap- 
peal dismissed  but  without  prejudice"; 
where,  however,  there  was  no  dispute  as 
to  the  amount  due,  and  the  only  question 
submitted  to  the  court  was  as  to  the  legal 
construction  of  a  written  contract ;  it  was 
held,  that  a  judgment  of  the  supreme 
court  was  conclusive  of  the  right  of  ac- 
tion; and  this,  although  the  statutory 
form  was  not  strictly  followed.  Bobon 
V.  Hey,  6  Del.  162 ;  afBrmed  in  168  P.  S. 
418. 

See  Judgment,  VIII. 

(e)  What  judgments  are  not  conclnslTC 
425.  Where  a  terre  tenant  filed  a  bill 

against  the  mortgagor  and  mortgagee  al- 
leging fraud,  and  the  same  was  dismissed 
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without  prejudice  to  plaintiff's  right  to 
set  up  the  defence  to  the  scire  facias  sur 
mortgage,  it  was  field,  that  the  decree  was 
not  res  adjvdicata,  so  as  to  prevent  the 
same  defence  being  made  to  the  scire 
facias.  BaUentine  v.  BaUentine,  15  Atlan. 
859. 

426.  An  order  of  support  in  desertion 
proceedings,  while  evidence  in  subse- 
quent proceedings  of  the  desertion,  is  no 
bar  to  evidence  pro  and  con  upon  the 
question  of  reasonable  cause.  Hahn  v. 
BetUar,  132  P.  S.  242 ;  s.  c.  25  W.  N.  C. 
361 ;  Fan  Dyke  v.  Van  Dyke,  135  P.  S. 
459;  8.  0.  26  W.  N.  C.  227;  reversing 
8.  c.  46  L.  I.  507. 

427.  Where  it  is  alleged  by  a  party  to 
a  judgment  that  it  has  been  obtained 
against  him  by  fraud,  he  may  assail  it 
directly  either  by  appeal  or  by  a  motion 
to  open,  but  he  cannot  impeach  it  in  an 
action  to  recover  the  money  collected  by 
regular  process  issued  upon  it.  Ogle  v. 
Baker,  137  P.  S.  378. 

42a  In  an  action  by  a  purchaser  at 
sheriff's  sale  against  the  sheriff  and  the 
second  execution  creditor,  who  sold  the 
property  as  the  property  of  the  original 
defendant  a  second  time ;  it  was  held,  that 
the  validity  of  the  first  judgment  could 
be  properly  inquired  into,  but  such  valid- 
ity could  not  be  affected  by  declarations 
of  the  defendant,  not  made  in  the  pres- 
ence of  the  plaintiff.  Kline  v.  McCand- 
lets,  139  P.  S.  223. 

429.  A  party  to  a  judgment  is  estopped 
from  relitigating  questions,  the  decision 
of  which  was  involved  therein ;  but  this 
rule  does  not  extend  to  estop  th6  plaintiff 
from  setting  up  in  a  subsequent  action, 
where  the  cause  of  action  is  not  the  same, 
the  unconstitutionality  of  a  statute  upon 
which  the  prior  action  proceeded.  Philor 
delphia  v.  Bidge  Avenue  By.  Co.,  142  P.  S. 
484 

430.  Where  a  rule  to  strike  off  a  judg- 
ment was  made  absolute,  and  the  plaintiff, 
with  leave,  afterwards  withdrew  the  note 
from  the  files  and  again  entered  judg- 
ment thereon;  it  was  Jidd,  that  he  was 
Dot  thereby  estopped  from  alleging  error 
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in  the  order  striking  the  original  judg- 
ment from  the  record.  Volkenand  v.  Drum, 
143  P.  S.  526 ;  reversing  s.  c.  6  Kulp  153. 

431.  Where  defendant's  grantors  ap- 
plied for  an  injunction  against  the  plain- 
tiff and  was  refused  the  decree  prayed  for 
on  the  groimd  that,  as  there  was  a  doubt 
about  the  title,  it  should  first  be  tried  at 
law ;  it  was  held,  that  the  record  of  such 
proceeding  was  not  evidence,  in  a  subse- 
quent ejectment,  of  an  adjudication  of  the 
title  against  the  defendants.  HoUoway  v. 
Jones,  143  P.  S.  664. 

432.  Where,  by  a  suit  in  foreign  at- 
tachment, a  judgment  in  another  court  in 
favor  of  the  defendant  against  the  gar- 
nishee has  been  attached,  and  subse- 
quently such  judgment  is  opened  and  it 
appears  that  an  attaching  creditor  who 
opposed  this  action  was  paid  the  amount 
of  his  claim  and  a  verdict  and  judgment 
is  obtained  for  the  defendant,  and  it  ap- 
pears further  that  this  was  in  pursuance 
of  a  fraudulent  agreement  between  plain- 
tiff and  defendant,  a  case  is  made  out 
which,  if  unexplained,  would  justify  the 
jury,  upon  the  trial  of  the  foreign  attach- 
ment, that  there  was  collusion  and  fraud; 
in  such  case  the  verdict  and  judgment  for 
defendant  would  not  be  conclusive  upon 
the  plaintiff  in  the  foreign  attachment, 
and  the  burden  would  be  on  the  garnishee 
to  show  that  there  was  nothing  really 
due  on  the  judgment  attached.  Palmer 
V.  Gilmore,  148  P.  S.  48.  See  Sommer  v. 
Qilmore,  160  P.  S.  129. 

433.  Where  there  is  evidence  dehors 
the  record  as  to  what  was  included  and 
adjudicated  in  another  action,  it  would  be 
error  to  instruct  a  jury  that  the  plaintiff's 
claim  had  been  so  adjudicated,  but  the 
question  must  be  submitted  to  the  jury. 
Kaster  v.  Welsh,  167  P.  S.  590. 

434.  The  record  and  decree  of  the 
orphans'  court  may  be  impeached  in  a 
collateral  proceeding  where  it  is  alleged 
that  the  decree  was  obtained  by  fraud. 
Phelps  V.  Benson,  161  P.  S.  418. 

435.  A  judgment  by  the  supreme  court 
upon  an  appeal  from  the  probate  of  a 
double  will,  that  either  party  to  it  may 
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revoke  it  either  before  or  after  the  de- 
cease of  the  other,  ivill  not  prevent  the 
same  will  from  being  attacked  on  the 
ground  that  the  testatrix  lacked  testa- 
mentary capacity  and  was  subjected  to 
undue  influence ;  the  decision  on  the  first 
appeal  was  not  res  judicata  as  to  those 
questions.  Cawley's  Estate,  162  P.  S. 
620.    See  Cawley's  Estate,  136  P.  S.  628. 

436.  Where,  upon  the  distribution  of  a 
balance  in  the  hands  of  the  committee  of 
a  lunatic,  a  claim  which  was  barred  by 
the  statute  of  limitations  was  allowed ;  it 
was  held,  that  the  confirmation  of  the 
auditor's  report  was  not  such  a  conclusive 
adjudication,  as  would  preclude  the  luna- 
tic from  pleading  the  statute  in  an  action 
upon  the  claim  against  him,  after  being 
restored  to  reason.  Raeder's  Lunacy,  167 
P.  S.  597 ;  aflBrming  s.  c.  7  Kulp  275. 

437.  Where  it  is  sought  to  set  off  a 
judgment  in  one  county  against  a  judg- 
ment in  another  county,  such  set-off  will 
be  refused  where  it  appears  upon  the  in- 
spection of  the  record  in  the  other  county 
that  the  court  which  entered  the  judg- 
ment had  no  jurisdiction.  Hamor  v. 
Loeh,  9  C.  C.  609. 

43a  Where  a  verdict  is  rendered  for 
the  plaintiff  and  is  set  aside  and  a  new 
trial  granted,  and  the  court  states  that  a 
non-suit  should  have  been  entered  but 
does  not  give  the  reasons  therefor,  such  a 
judgment  cannot  be  pleaded  as  a  defence 
to  the  plaintiff's  claim  subsequently  pre- 
sented in  the  orphans'  court  against  the 
estate  of  the  decedent.  Dunkvy's  Estate, 
10  C.  C.  454. 

439.  Upon  a  motion  for  a  new  trial  in 
an  action  of  ejectment,  the  finding  of  the 
jury  is  only  advisory  and  is  not  conclu- 
sive upon  the  trial  judge.  Lotz  v.  Read- 
ing Iron  Co.,  10  C.  C.  497 ;  Henninger  v. 
Boyer,  10  C.  C.  506. 

440.  The  issue  of  letters  of  adminis- 
tration cannot  be  regarded  as  an  adjudi- 
cation that  the  decedent  died  intestate, 
in  a  proceeding  to  prove  a  lost  or  de- 
stroyed will.  Buchle's  Estate,  14  C.  C. 
99;  8.  0.  33  W.  N.  C.  393. 

See  Judgment,  VIII. 


0)  Jndgments  of  coorta  of  otber  itatei. 

441.  In  an  action  on  a  judgment  of 
another  state  it  is  no  defence  that  the 
judgment  was  obtained  by  fraud  and 
collusion.  The  court  in  which  the  judg- 
ment was  entered  is  the  one  to  redress 
such  a  wrong.  Wyoming  Manufacturing 
Co.  V.  Molder,  1  Mona.  622;  a.  c.  17 
Atlan.  31. 

442.  The  plaintiff's  statement  should 
exhibit  the  full  record  of  a  suit  in  the 
United  States  circuit  court  upon  which 
the  right  of  recovery  depends ;  "  particu- 
lar reference "  can  only  be  made  to  rec- 
ords in  the  proper  county.  Campbell  v. 
Pittsburgh  &  Western  Railway  Co.,  137 
P.  S.  574;  s.  o.  27  W.  N.  C.  79 ;  s.  c.  38 
P.  L.  J.  149. 

44a  In  a  suit  upon  a  judgment  recov- 
ered in  another  state,  the  judgment  is 
conclusive  up  to  its  date,  and  nothing 
which  occurred  previous  thereto  can  be 
set  up  in  defence;  but  where,  pending 
the  original  suit,  an  i^reement  was  made 
in  settlement  thereof,  and  the  judgment 
was  subsequently  entered,  and  after  its 
entry  the  agreement  was  carried  out;  it 
was  held,  that  the  agreement  was  only  an 
accord  and  not  a  satisfaction,  and  the  sat- 
isfaction might  be  set  up  in  the  suit  here. 
Potters.  Hartnett,  148  P.  S.  15;  reversing 
8.  0.28  W.N.  C.  120. 

444.  In  an  action  on  a  foreign  judg- 
ment in  which  the  record  shows  an  ap- 
pearance for  the  defendant,  it  is  not  a 
good  averment  in  an  afi&davit  of  defence, 
that  if  an  appearance  was  entered  for  the 
defendant  he  had  no  knowledge  of  it 
whatsoever ;  such  an  averment  is  evasive. 
Moore  v,  PhiUips,  164  P.  S.  204. 

445.  In  an  action  on  a  foreign  judg- 
ment, it  is  a  good  affidavit  of  defence, 
that  the  defendant  was  a  citizen  of  Penn- 
sylvania, and  that  he  only  had  a  tempo- 
rary residence  in  Loudon  and  had  sailed 
for  home  nearly  a  month  prior  to  the 
alleged  service  by  mail,  and  that  personal 
service  was  never  mads  on  him.  Moore 
V.  PhUMps,  10  C.  C.  552.  See  Moore  v. 
PhiUips,  154  P.  S.  204. 
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44&  In  an  action  upon  a  judgment  en- 
tered in  the  court  of  another  state,  the 
record  may  be  contradicted  by  evidence 
of  facts  impeaching  the  jurisdiction  of 
the  court ;  it  is  a  good  defence  that  the 
appearance  recited  was  merely  con- 
structive, and  that  the  defendant  was 
not  in  fact  served  with  process  and  did 
not  appear  and  had  no  knowledge  of  the 
suit  until  demand  was  made  upon  him  in 
this  jurisdiction  for  payment.  Price  v. 
Schaeffer,  161  P.  S.  630. 

447.  In  a  suit  upon  a  foreign  judgment, 
an  af&davit  of  defence  is  sufficient  which 
avers  that  no  personal  service  was  ever 
had  on  the  defendant,  that  the  judgment 
was  fraudulent  and  that  the  defendant 
never  appeared  in  the.  suit  until  after 
judgment  was  entered,  and  then  only  for 
the  purpose  of  having  the  judgment  set 
aside  on  the  ground  of  fraud.  Wisaler  v. 
Herr,  162  P.  S.  562. 

44a  An  action  upon  a  foreign  judg- 
ment cannot  be  sustained  where  the  cer- 
tificate of  the  clerk  of  the  court  in  which 
the  judgment  is  obtained  was  made,  not 
by  the  clerk  but  by  his  deputy.  Ensign 
V.  Kindred,  163  P.  S.  638. 

449.  Where  real  estate  has  been  sold 
by  executors  in  another  state  and  admin- 
istration raised  there,  the  decree  of  the 
foreign  court  as  to  compensation  due  the 
executors  in  connection  with  the  sale  is 
conclusive  here.  Stock?iam's  Estate,  7 
C.  C.  321;  8.  0.46  L.  1.281. 

450.  In  a  suit  upon  a  judgment  of  an- 
other state,  an  allegation  that  the  defend- 
ant is  not  indebted  to  the  plaintiff  and 
had  no  knowledge  that  a  judgment  had 
been  obtained  against  him,  or  even  that  a 
suit  had  been  brought,  is  not  a  good  de- 
fence.   Bright  v.  Smitten,  10  C.  C.  647. 

451.  Where  a  transcript  from  the 
docket  of  a  justice  filed  in  a  court  of  rec- 
ord in  another  state  becomes  a  judgment 
of  that  court,  it  is  entitled  to  the  same 
faith  and  credit  in  this  state  as  a  judg- 
ment originally  obtained  in  that  court. 
Bright  v.  Smitten,  10  C.  C.  647. 

452.  In  a  suit  on  a  foreign  judgment, 
the  statute  of  limitations  does  not  apply ; 


and  this,  although  the  original  cause  of 
action  may  have  been  based  on  a  contract 
not  under  seal.  Weise^erger  v.  Nm)il,  11 
C.  C.  40, 

453.  A  judgment  of  another  state  can 
have  no  greater  force  in  this  state  than 
in  the  state  in  which  it  was  obtained; 
where  suit  was  brought  upon  a  Maryland 
judgment  more  than  twelve  years  old, 
which  in  that  state  is  not  good  and  plead- 
able, it  should  not  be  admitted  in  evidence 
in  this  state.  Bowersox  v.  Oitt,  12  C.  C. 
81 ;  s.  c.  2  Dist  Eep.  100. 

454.  In  an  action  on  a  foreign  judg- 
ment, an  averment  that  process  was  not 
legally  served  is  not  a  sufi&cient  affidavit 
of  defence  when  the  record  shows  that 
the  defendants  were  summoned ;  the  affi- 
davit should  set  out  sufficient  grounds  to 
show  that  jurisdiction  was  not  acquired. 
Matter  v.  WOty,  12  C.  C.  82. 

455.  Where  the  record  of  a  foreign 
judgment  does  not  show  a  service  on  the 
defendant  but  simply  avers  that  the  de- 
fendant appeared  by  attorney,  he  may 
show  in  a  suit  on  the  judgment,  that  the 
attorney  who  entered  an  appearance  for 
him  had  no  authority  to  do  so.  Home 
Friendly  Society  v.  Tyler,  12  C.  C.  623; 
8.  0.  3  Northern.  366,  369. 

456.  In  an  action  upon  a  judgment 
rendered  in  another  state,  an  affidavit  of 
defence  that  an  appeal  has  been  taken 
from  such  judgment,  which  is  a  super- 
sedeas  to  any  proceedings  thereon,  is  not 
sufficient  to  prevent  judgment  in  this 
state,  but  the  court  will  stay  the  execu- 
tion here  pending  the  final  determination 
of  the  appeal.  Wood  Mowing  &  Reaping 
Co.  V.  Berry  Harvester  Co.,  6  Del.  101; 
s.  c.  4  Dist.  Rep.  141. 

457.  In  an  action  upon  a  foreign  judg- 
ment the  statement  need  not  have  an- 
nexed an  exemplification  of  the  record 
sued  upon.  American  Bell  Telephone  Co. 
V.  Parish,  7  Lane.  206. 

458.  In  a  suit  on  a  foreign  judgment, 
it  was  held  to  be  a  good  defence  that  the 
requirements  of  the  law  of  the  state  in 
which  judgment  was  obtained,  that  an 
order  of  court  should  be  obtained  grant- 
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ing  leave  to  bring  suit  on  the  judgment, 
had  not  been  complied  with.  McClean  v. 
Keener,  8  Lane.  313. 

459.  A  court  of  equity  has  power  to 
nullify  a  judgment  of  another  court  of 
concurrent  jurisdiction  on  the  ground  of 
fraud,  and  decree  a  sheriff's  sale  there- 
under to  be  of  no  effect,  but  such  jurisdic- 
tion will  not  be  assumed  where  the  plain- 
tiff's bill  contains  substantially  the  same 
averments  as  were  contained  in  a  petition 
in  such  other  court  praying  that  the  judg- 
ment be  stricken  off  and  the  execution 
set  aside,  upon  which  petition  such  rules 
were  discharged.  Wallace  v.  Stevenson, 
42  P.  L.  J.  363. 

460.  An  affidavit  of  defence  setting 
up  a  judgment  for  the  same  cause  of 
action  in  another  state  must  aver  that 
it  is  conclusive  iu  such  state.  Diack  v. 
Wason,  27  W.  N.  C.  261. 

4ei.  The  authenticated  records  of  a 
lunacy  proceeding  in  a  foreign  state  will 
be  received  as  proof  of  lunacy  in  this 
state.     Jn  re  lAnton,  29  W.  N.  0.  660. 

462.  In  an  action  on  a  foreign  judg- 
ment, where  the  record  showed  a  service 
on  the  defendant  by  the  sheriff  and  an 
appearance  by  counsel  and  a  judgment 
for  want  of  a  plea,  answer  or  demurrer, 
an  affidavit  of  defence  was  hdd  to  be 
insufKcient  which  set  forth  that  the 
summons  served  did  not  state  the  place 
at  which  the  defendant  was  summoned 
to  appear,  and  that  the  attorney  who 
appeared  had  no  authority  to  represent 
the  defendant.  Polk  County  Bank  v. 
Fleming,  33  W.  N.  C.  76. 

463.  In  an  action  on  a  foreign  judg- 
ment, a  return  of  service  by  the  sheriff 
is  conclusive  where  it  appears  that  the 
defendant  was  a  resident  of  the  state 
in  which  the  judgment  was  given ;  where 
an  irregularity  is  alleged  but  the  courts 
of  the  other  state  have  refused  relief 
against  the  judgment,  such  irregularity 
cannot  be  set  up  in  this  state.  Stewart 
V.  SclMeffer,  33  W.  N.  0.  366. 

464.  In  a  suit  upon  a  judgment  recov- 
ered in  a  sister  state,  the  declaration 
need  not  contain  averments  of  fact  es- 


sential to  the  foreign  jurisdiction,  if 
the  foreign  court  was  a  court  of  general 
jurisdiction.  Thompson  v.  Owen,  8  Kulp 
36. 

465.  Where  a  judgment  has  been  re- 
covered against  a  married  woman  in 
another  state  for  a  cause  of  action  in 
which,  in  such  other  state,  coverture 
would  have  been  no  defence,  although 
it  would  have  been  a  good  defence  in 
this  state,  such  coverture  cannot  be  set 
up  as  a  defence  in  a  suit  upon  the  judg- 
ment in  this  state.  Thompson  v.  Owen, 
8  Kulp  36. 

Vm.  Plea  of  former  recovery. 

(a)   General  principles. 

466.  Where  the  narr.  in  a  previous 
suit  was  sufficient  to  cover  the  claim  in 
a  second  suit,  and  judgment  was  taken 
in  the  first  suit  by  agreement,  the  party 
alleging  that  the  settlement  did  not  in- 
clude the  claim  in  the  second  suit,  has 
the  burden  of  proving  that  fact.  Moser 
V.  Guarantee  Trust  &  S.  D.  Co.,  3  Atlan. 
464. 

(ft)  What  may  be  pleaded  aa  a  former 
recovery. 

467.  A  judgment  in  an  amicable  action 
between  a  claimant  and  an  administrator 
of  a  lunatic's  estate  to  test  the  amount 
due  for  maintenance  and  attendance  until 
her  death  and  burial,  is  a  bar  to  any 
further  claim  against  the  estate  to  the 
time  of  burial.  Montgomery's  Appeal,  7 
Atlan.  231. 

46a  The  prior  recovery  of  a  final  judg^ 
ment  in  another  proceeding  between  the 
same  parties  is  a  bar  to  a  recovery  in  a 
proceeding  by  attachment  imder  the  act 
of  17  March  1869  (Brightly's  Purdon  70), 
and  this,  though  the  defendant  filed  no 
bond  under  sec.  3  of  that  act.  Miller  v. 
Sohrer,  127  P.  S.  384. 

469.  A  former  judgment  is  a  bar  to 
any  future  suit  on  the  same  cause  of 
action  between  the  same  parties;  and 
this,  although  in  a  subsequent  case  be- 
tween   other  parties   or  upon    another 
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cause  of  action  the  court  may  have  re- 
versed its  rulings  and  decided  the  same 
principles  differently.  BoUon  v.  Hey,  168 
P.  S.  418 ;  afltoning  s.  c.  6  Del.  162. 

470.  A  judgment  in  favor  of  the  plain- 
tiff upon  a  scire  faciasto  revive,  personally 
served,  is  a  conclusive  adjudication  of 
every  fact  essential  to  the  court's  juris- 
diction of  the  parties  and  of  the  cause  of 
action,  including  the  fact  that  the  defend- 
ant in  the  scire  facias  was  the  person 
against  whom  the  original  judgment 
was  obtained.  Burke  v.  Gibson,  6  Kulp 
310. 

471.  A  court  of  equity  will  not  enjoin 
execution  upon  a  judgment  on  a  scire 
facias  «?(r  municipal  lien,  after  the  dis- 
charge of  a  rule  to  set  aside,  based  on  the 
same  facts.  Felts  v.  Wilkes-Barre,  6  Kulp 
79.  See  mikes-Barre  v.  FeUs,  134  P.  S. 
629 ;  affirming  WUkea-Barre  v.  Rvcketts,  5 
Kulp  429. 

472.  Where,  upon  a  rule  to  open  a  judg- 
ment, an  issue  was  framed  to  determine 
whether  the  judgment  was  given  in  part 
as  an  indemnity,  and  a  verdict  was  ren- 
dered for  the  plaintiff;  it  was  hdd,  that 
such  verdict  was  an  adjudication  that 
the  plaintiff  was  entitled  to  recover,  and 
was  a  bar  to  a  second  submission  of  the 
question  upon  the  trial  of  a  scire  facias 
to  revive,  which  had  been  issued  pending 
the  proceedings  to  open.  Wilson  v.  Wil- 
son, 137  P.  S.  269.  See  Wilson  v.  WU- 
sm,  142  P.  S.  572. 

473.  The  discharge  of  a  rule  to  show 
cause  why  a  bond  given  by  a  railroad 
company  to  secure  damages  should  not  be 
stricken  from  the  record,  is  a  bar  to  a 
subsequent  bill  in  equity  to  restrain  the 
completion  of  the  railroad  upon  the  same 
grounds  of  relief.  WaUaee  v.  NetvcasUe 
Northern  By.  Co.,  138  P.  S.  168. 

474.  In  an  action  for  a  breach  of  war^ 
ranty,  it  was  held,  that  the  fact  that  the 
defects  in  the  engine  set  up  in  the  suit 
had  been  set  up  on  a  rule  to  open  the 
judgment  entered  on  a  promissory  note 
given  for  the  engine,  and  that  said  rule 
was  discharged,  would  not  estop  the 
plaintiffs  from  setting  up  the  same  de- 


fects if  it  appeared  that  the  plaintiffs  had 
abandoned  the  rule  and  paid  the  claim 
under  the  compulsion  of  an  execution  to 
prevent  a  sacrifice  of  their  goods ;  but  if 
the  rule  had  been  abandoned  without  such 
excuse,  the  mere  fact  that  no  depositions 
were  taken  or  argument  made  would  not 
prevent  such  discharge  from  operating  as 
an  effectual  estoppel.  Himes  v.  Kiehl, 
164  P.  S.  190. 

475.  Where  a  bond  and  mortgage  was 
executed  by  a  wife  to  secure  her  hus- 
band's debt,  and  the  court  struck  off  the 
judgment  as  to  the  wife,  but  refused  to 
strike  it  off  or  open  it  as  to  the  husband ; 
it  was  held,  in  an  action  on  the  mortgage, 
that  such  adjudication  was  a  determina- 
tion of  all  questions  of  fraud,  want  or 
failure  of  consideration  and  was  conclu- 
sive not  only  as  to  the  husband  but  also 
as  to  the  wife.  Heilman  v.  Kroh,  166 
P.  S.  1. 

476.  Where  a  rule  to  open  a  confessed 
judgment  has  been  discharged,  the  de- 
fendant cannot,  upon  a  subsequent  scire 
facias  to  revive,  set  up  the  same  matters 
in  defence  that  were  passed  upon  on  the 
rule  to  open.  In  such  a  case  on  an  ap- 
peal from  a  judgment  on  the  scire  facias 
the  appellant's  paper-book  must  contain 
the  affidavit  of  defence  to  the  scire  facias 
and  the  opinion  of  the  court  discharging 
the  rule  to  open.  .AM  v.  Ooodhart,  161 
P.  S.  466. 

477.  Where  a  rule  to  set  aside  a  judg- 
ment and  a  sale  thereunder  has  been 
discharged,  the  defendant  cannot  be  heard 
as  to  the  same  matters  upon  a  bill  in 
equity  to  set  aside  the  judgment  and 
sale  and  enjoin  an  action  of  ejectment. 
Haneman  v.  Pile,  161  P.  S.  699. 

478.  Where  trustees  under  a  will  mort- 
gaged the  real  estate  under  an  order  of 
court  for  the  purpose  of  paying  a  prior 
lien  and  repairing  and  improving  other 
portions  of  the  estate,  and  a  judgment  upon 
the  bond  was  opened  and  the  defendants 
let  into  a  defence  and  the  trial  was  had 
upon  the  merits ;  it  was  held,  that  the 
court  of  common  pleas  had  jurisdiction 
to  decide  everything  at  issue  and  that  the 
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defendants  had  no  standing  in  the  orphans' 
court  to  enjoin  a  sale  of  the  mortgaged 
premises  upon  a  petition  similar  to  that 
presented  to  the  common  pleas.  Law- 
reruns  Estate,  169  P.  S.  185.  Keversing 
8.  0. 14  C.  C.  662. 

479.  Where,  in  committing  a  lunatic 
who  was  a  pauper,  the  court  granted  a 
rule  upon  the  overseers  of  a  township  to 
show  cause  why  they  should  not  pay  to 
the  county  the  expenses  and  costs  of  a 
proceeding  in  lunacy,  and  the  overseers 
denied  their  liability  and  the  settlement 
and  the  rule  was  discharged  without  prej- 
udice to  further  proceedings  against  the 
township  of  last  settlement  when  ascer- 
tained; it  was  hdd,  that  such  rule  was 
conclusive  in  favor  of  the  township,  and 
that  a  second  action  would  not  lie  against 
the  same  township.  ArmMrong  County  v. 
Plum  Creek  Township,  158  P.  S.  92. 

480.  Where  a  plaintiff  prosecutes  his 
claim  to  judgment  in  a  court  not  hav- 
ing jurisdiction,  he  cannot  maintain  a 
second  suit  in  a  court  of  competent  juris- 
diction ;  the  aid  of  the  former  court  hav- 
ing been  invoked  by  him  to  his  own 
benefit    Levey  v.  Norton,  10  C.  C.  278. 

481.  Where,  in  partition  proceedings 
in  the  common  pleas,  an  agent  was  al- 
lowed to  intervene  and  set  up  his  claim 
to  a  one-third  interest  in  the  lands  under 
his  contract  with  the  decedent,  and  the 
decree  of  the  court  was  adverse  to  the 
agent's  claim ;  it  was  held,  that  such  decree 
was  a  bar  to  the  j^ent's  right  to  subse- 
quently maintain  a  bill  for  specific  per- 
formance of  the  contract  of  agency  and  a 
contract  of  sale  made  under  it  after  the 
death  of  his  principal  Shisler's  Estate, 
13  C.  C.  513. 

482.  A  recovery  on  an  oil  lease  of  the 
royalties  provided  for  therein  is  a  bar  to 
a  subsequent  suit  for  damages  for  breach, 
during  the  same  period,  of  the  implied 
covenant  for  proper  and  sufficient  opera- 
tions. ,  mil  V.  Joy,  149  P.  S.  243. 

483.  A  bill  for  an  injunction  will  not 
lie  for  the  same  injury  for  which  a  re- 
covery in  damages  was  sought  in  a  previ- 
ous action  in  trespass  brought  by  the 


plaintiff  against  the  defendant.    Bierer  v. 
Hurst,  162  P.  S.  1. 

484.  The  final  decree  of  a  court  of 
equity  dismissing  a  bill  upon  its  merits 
is  a  bar  to  another  bill  between  the  same 
parties  for  the  same  matter,  but  where  a 
bill  has  been  dismissed  upon  the  ground 
that  the  court  had  no  jurisdiction,  such 
dismissal  is  not  a  bar  to  a  second  bilL 
Weigley  v.  Coffman,  144  P.  S.  489. 

485.  A  verdict  and  judgment  for  plain- 
tiff for  an  undivided  part  of  the  land 
sued  for  in  an  equitable  ejectment  is  a 
bar  to  a  subsequent  action  to  recover  the 
other  undivided  parts  of  the  same  land. 
Schive  V.  Fausold,  137  P.  S.  82. 

486.  One  verdict  and  judgment  in  an 
equitable  ejectment  has  all  the  conclu- 
siveness of  a  decree  in  chancery  as  to 
every  matter  therein  litigated,  and  where 
the  record  is  so  general  that  it  does  not 
show  what  particular  matters  were  liti- 
gated, it  is  competent  to  show  by  ex- 
trinsic evidence  what  those  matters  were. 
Oermatir-American  Title  &  Trust  Co.  v. 
Shallcross,  147  P.  S.  486. 

487.  A  verdict  and  judgment  in  an 
action  of  ejectment  upon  an  equitable 
title  have  all  the  conclusive  effect  which 
the  decree  of  a  chancellor  would  have. 
Schvltz  V.  Oriffin,  2  Lack.  Jur.  261. 

48a  In  an  action  of  ejectment,  where 
the  plaintiff  put  in  evidence  a  deed  from 
"M.  R.,  late  M.  B.,"  divorced;  it  was 
hdd,  that  a  proceeding  in  equity,  in  which 
the  defendant  was  a  plaintiff,  and  wherein 
a  final  decree  was  entered,  establishing 
the  validity  of  the  same  deed,  and  the 
fact  of  the  divorce  decided,  was  properly 
admitted  in  evidence,  together  with  the 
deed,  and  further,  that  the  defendant  was 
estopped  from  alleging  that  the  deed  was 
obtained  by  fraud.  BenneOtum  v.  Bowers, 
141  P.  S.  106. 

489.  An  adjudication  upon  the  account 
of  an  executor  and  trustee  ordering  the  in- 
vestment of  a  definite  sum  for  the  benefit 
of  a  legatee,  is  conclusive  against  the  claim, 
on  a  second  adjudication,  of  the  legatee  for 
interest  on  the  sum  from  the  death  of  the 
testator.    Mtyyer's  Estate,  141  P.  S.  125. 
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490.  A  justice's  judgment  for  posses- 
sion in  favor  of  the  landlord  is  a  good 
defence  to  an  action  of  trespass  brought 
by  the  tenant's  wife  for  damages  result- 
ing from  the  legal  execution  of  the  writ 
of  possession.  McClelland  y.  Patterson, 
6  Cent.  734. 

491.  The  judgment  of  a  justice  for 
defendant  in  a  proceeding  under  the  act  of 
3  April  1830  (Brightly's  Purdon  1167)  for 
possession  for  non-payment  of  rent  is  a  bar 
to  any  other  proceeding  before  another 
justice  to  recover  for  non-payment  of  rent 
for  the  same  term.  Marsteller  v.  Marstel- 
ler,  132  P.  S.  617 ;  s.  c.  26  W.  N.  C.  421. 

492.  Where  a  suit  has  been  commenced 
before  a  justice,  and  judgment  entered, 
and  no  appeal  taken,  such  judgment  is  a 
bar  to  a  subsequent  suit  before  another 
justice  for  the  same  cause  of  action. 
Nalen  v.  Burke,  12  C.  C.  490. 

493.  A  suit  before  a  justice  on  a  claim 
not  yet  due  and  a  dismissal  at  the  plain- 
tiffs cost  is  a  bar  to  a  subsequent  suit 
when  the  claim  is  due.  Buzzard  v.  Neio- 
hart,  2  Northam.  268. 

494.  Where  a  defendant  in  a  suit  before 
a  justice  presents  a  book  account  as  a 
set-oft,  and  such  set-off  is  disallowed  by 
the  justice,  the  defendant  cannot  after- 
wards bring  suit  against  the  plaintiff  for 
the  same  account.  DeBurkhart  v.  Frank, 
1  York  113. 

495.  In  an  action  before  a  justice,  the 
neglect  of  a  defendant  to  bring  in  his 
claim  of  set-off  is  a  bar  to  any  subse- 
quent suit  by  the  defendant  against  the 
plaintiff  for  the  amount  of  such  set-off. 
Shetter  v.  Metzgar,  4  York  8. 

496.  Where  there  has  been  an  arrest 
and  a  dismissal,  after  hearing,  upon  a 
charge  of  desertion,  and  nothing  has  been 
done  to  change  the  situation,  such  adju- 
dication will  be  treated  as  conclusive  in 
a  subsequent  prosecution  for  the  same 
offence.  Comm'th  v.  Cawley,  4  Dist.  Bep. 
69;  s.  c.  7Kulp639. 

497.  Where  the  record  of  a  former 
action  is  offered  to  show  that  the  plain- 
tiffs demand  is  res  adjudicata,  the  ques- 
tion, if  determinable  from  such  record,  is 


one  of  law  for  the  court.  Ooodhart  v. 
Bishop,  142  P.  S.  416. 

49a  When  a  judgment  is  and  is  not 
a  bar  to  a  subsequent  suit,  see  note  to 
Kirkpatrick  v.  McElroy,  7  Atlan.  649. 

See  Judgment,  VI. 

(c)   What  judgments  are  not  a  bar  to  a 
second  suit. 

499.  A  decree  at  the  suit  of  a  creditor 
of  the  vendor,  setting  aside  a  conveyance 
as  fraudulent  as  to  creditors,  is  no  bar  to  a 
subsequent  attachment  execution  against 
the  vendor  as  defendant  and  the  vendee 
as  garnishee.   Dicken  v.  Hays,  7  Atlan.  68. 

500.  A  verdict  of  not  guilty  in  a  crimi- 
nal prosecution  for  receiving  stolen  goods 
is  no  bar  to  a  subsequent  action  by  the 
owner  against  the  defendant  for  the  price 
of  the  same.  Sohm  v.  Borland,  7  Atlan. 
171. 

501.  Proceedings  under  the  act  of  27 
March  1706  (Brightly's  Purdon  1959), 
being  penal,  do  not  prevent  recovery  in 
trespass  for  damages  done  by  swine  run- 
ning at  large.  Robison  v.  Fetterman,  14 
Atlan.  246;  s.  o.  12  Cent.  666. 

502.  The  defendant's  acquittal  of  a 
criminal  charge  based  on  the  same  trans- 
action cannot  be  interposed  as  a  bar  to  a 
civil  proceeding  by  a  warrant  of  arrest. 
March  V.  Baubitschek,  159  P.  S.  559. 

503.  Where  an  act  of  assembly  author- 
ized the  issuing  of  warrants  for  a  state 
road  by  commissioners  as  the  work  pro- 
gressed, a  judgment  on  one  warrant  is  no 
bar  to  a  recovery  on  another  warrant  for 
subsequent  work  under  the  same  contract. 
Ea,at  Union  Township  v.  Comrey,  9  Atlan. 
290. 

504.  The  refusal  of  a  rule  for  posses^ 
sion,  under  the  local  act  of  13  May  1871 
(P.  L.  820),  is  no  bar  to  an  action  of  eject- 
ment by  ttie  purchaser  at  sheriffs  sale. 
Bartdet  v.  Sayl-or,  12  Atlan.  864 ;  s.  o.  11 
Cent.  787. 

505.  One  who,  in  an  action  of  ejectment, 
sets  up  a  devise  as  a  defence,  is  not  thereby 
estopped  from  setting  up  an  ademption  of 
a  legacy  charged  on  the  devise  by  the  wilL 
Spier's  Appeal,  5  Cent.  679. 
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50&  In  an  action  against  tlie  plaintiff's 
agent  foi  conspiracy,  a  former  recovery 
by  the  co-defendants  against  the  plain- 
tiffs in  a£sumpsit  cannot  be  pleaded  as  a 
former  recovery  in  bar  of  the  action. 
Bundea  v.  Kalbftis,  125  P.  S.  123. 

807.  A  judgment  note  against  the  con- 
tractor of  a  vessel  for  materials  does  not 
preclude  a  subsequent  proceeding  m  rem 
against  the  vessel  under  the  act  of  13 
June  1836  (Brightly's  Purdon  146).  The 
OdorUla  v.  Bavdey,  128  P.  S.  283. 

Ma  A  judgment  against  a  limited  part- 
nership (under  the  act  of  2  June  1874, 
Brightly's  Purdon  1086)  is  no  bar  to  an 
action  for  the  same  debt  against  the  mem- 
bers as  general  partners.  Sheble  v.  Strong, 
128  P.  S.  316. 

S09.  The  discharge  of  a  rule  to  open 
judgment  is  no  bar  to  proceedings  to 
restrain  execution,  unless  the  same  issues 
are  presented.  Nelson  v.  Chtjfy,  37  P.  L. 
J.  66;  8.  c.  131  P.  S.  273. 

8ia  A.  judgment  for  plaintiff  in  an 
action  of.  trespass  quare  dausum  fregit, 
▼here  the  pleas  were  not  guilty  and  libe- 
rum  tenemetUum,  is  not  conclusive  in  a 
subsequent  ejectment  between  the  same 
parties.  McKnigU  v.  Bdl,  136  P.  S.  368 ; 
s.  c.  26  W.  N.  C.  281. 

511.  In  a  suit  by  a  distributee  of  a 
decedent's  estate  against  one  who  has 
received  the  plaintiff's  share  from  the 
executor,  upon  papers  fraudulently  ob- 
tained from  the  plaintiff,  the  orphans' 
court  record  showing  the  dismissal  of  the 
plaintiff's  exceptions  to  the  credit  taken 
by  the  executor  is  inadmissible  in  evi- 
dence, it  appearing  that  the  money  was 
paid  in  good  faith  and  without  notice  of 
the  fraud.  Brooks  v.  Fin^  Pre^yterian 
Church,  136  P.  S.  137. 

512.  Where  a  plaintiff  takes  judgment 
for  part  of  his  claim  for  want  of  a  suffi- 
cient affidavit  of  defence,  and  collects  the 
same  by  execution,  it  is  no  bar  to  his  pro- 
ceeding to  verdict  and  judgment  for  the 
balance.  Stedman  t.  Poterie,  139  P.  S. 
100;  8.  c.  27  W.  N.  C.  270;  38  P.  L.  J. 
247;  reversing  s.  o.  37  Ibid.  322. 

51%  Upon  the  trial  of  a  second  eject- 


ment between  the  same  parties  on  the 
same  titie,  the  record  of  the  judgment  in 
the  former  ejectment  is  not  receivable  as 
a  conclusive  adjudication  of  the  matters 
in  dispute.    Lash  v.  Spayd,  141  P.  S.  360. 

514.  Where  the  plaintiff  brought  as- 
sumpsit and  trespass  and  recovered  a  ver- 
dict in  assumpsit,  but  before  judgment 
was  entered  on  that  verdict  the  action  in 
trespass  was  called  for  trial,  it  was  not 
error  to  refuse  to  instruct  the  jury  that 
the  judgment  recovered  in  assumpsit  wa& 
a  bar  to  the  action  in  trespass.  Middle- 
town  Furniture  Mfg.  Co.  v.  Philaddphia 
and  Reading  R.  R.  Co.,  146  P.  S.  187. 

515.  In  an  action  for  goods  sold  and 
delivered,  where  the  affidavit  of  defence 
averred  that  a  prior  judgment  for  the 
plaintiff  before  an  alderman  for  the  same 
cause  of  action  was  reversed  on  certiorari 
and  a  judgment  for  the  defendant  for  costs 
therein  was  unsatisfied ;  it  was  held,  that 
the  averment  as  to  the  prior  judgment 
raised  no  bar  to  the  second  action.  Jen- 
kinson  v.  Hilands,  146  P.  S.  380. 

516.  Where  the  plaintiff  brought  suit 
to  recover  the  value  of  certain  empty  beer 
barrels ;  it  was  hdd,  that  the  record  of  a 
judgment  for  the  plaintiff  before  an  alder- 
man for  the  price  of  the  beer  sold  in  the 
barrels  was  not  conclusive  against  the 
plaintiff  and  was  properly  excluded, 
where  it  appeared  that  the  defendant  was 
to  have  a  reasonable  time  to  return  the 
barrels  after  selling  the  beer  and  the 
judgment  before  the  alderman  was  en- 
tered fifteen  days  after  the  last  beer  was 
sold.  Milligan  v.  Brovoarsky,  147  P.  S. 
166. 

517.  Where  a  bill  filed  for  specific  per- 
formance of  a  parol  partition  was  dis- 
missed and  the  parties  were  relegated  to 
their  legal  rights ;  it  was  hdd,  that  such 
dismissal  was  no  bar  to  the  setting  up  of 
the  parol  partition  as  a  defence  in  eject- 
ment for  the  same  land.  Levois  v.  Baker, 
151  P.  S.  629. 

Sia  A  suit  by  a  superintendent  of  a 
stone  quarry  under  an  alleged  contract 
for  expenses  incurred  for  boarding  tiie 
workmen,  was  hdd  not  to  be  barred  by 
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the  previous  recovery  of  a  judgment 
against  the  defendants  before  a  justice  of 
the  peace,  where  the  record  of  the  justice 
showed  that  the  claim  in  that  suit  was 
merely  for  salary.  Terrerri  v.  Jutte,  159 
P.  S.  244. 

519.  A  judgment  upon  an  appeal  taken 
by  one  of  the  parties  is  no  bar  to  a  sub- 
sequent appeal  by  the  other  party  in 
which  different  errors  are  assigned. 
Gates  V.  Pennsylvania  B.  B.  Co.,  164  P. 
S.  566.    See  s.  c.  150  P.  S.  50. 

520.  Where  a  widow  brought  an  action 
for  the  death  of  her  husband  and  the  writ 
was  returned  nihil  habit,  and  a  year  after- 
ward  she  brought  a  second  action  in  which 
she  was  non-suited,  because  the  action  was 
barred  by  the  statute  of  limitations,  and 
she  then  issued  an  alias  in  the  first  action 
to  which  the  defendant  pleaded  the  judg- 
ment of  non-suit  as  a  bar,  and  then  upon 
the  application  of  the  plaintiff  the  judg- 
ment of  non-suit  in  the  second  action  was 
taken  off,  the  costs  paid  and  the  suit  dis- 
continued and  the  court  then  overruled 
the  plea  in  bar  of  the  alias ;  it  was  hdd, 
that  the  taking  off  of  the  non-suit  was 
within  the  discretion  of  the  court,  that 
the  issuing  of  the  second  original  writ 
was  not  equivalent  to  the  discontinuance 
of  the  first  suit,  and  that  a  compulsory 
non-suit  is  not  a  bar  to  another  action. 
FUzpatrick  v.  Biley,  163  P.  S.  66. 

521.  Where  an  action  for  necessaries 
was  brought  against  husband  and  wife 
and  the  judgment  against  the  wife  was 
reversed  on  certiorari  in  the  common 
pleas,  but  the  judgment  agdnst  the  hus- 
band was  sustained;  it  was  hdd,  that 
such  reversal  as  to  the  wife  was  no  bar 
to  a  subsequent  action  against  the  wife 
alone.     Bdl  v.  Davison,  166  P.  S.  392. 

522.  A  judgment  upon  a  scire  facias 
against  a  defendant,  is  no  bar  to  a  sub- 
sequent scire  facias  against  the  defendant 
and  a  terre  tenant.  Conklin  v.  Cleveland, 
14  C.  C.  154 ;  8.  c.  37  W.  N.  C.  143. 

523.  A  judgment  for  costs  against  the 
plaintiff  in  a  suit  against  a  sheriff  before  a 
justice  of  the  peace,  where  the  justice  had 
no  jurisdiction,  is  no  bar  to  a  subsequent 


suit  in  the  common  pleas  against  the  sher- 
iff for  the  same  cause  of  action.  Enter- 
line  V.  Comrey,  15  C.  C.  627. 

524.  The  dissolution  of  a  preliminary 
injunction  restraining  the  plaintiff  rail- 
road company  from  entering  upon  the 
lands  of  another  company,  is  no  bar  to  a 
bill  to  enjoin  the  plaintiff  in  the  first  pro- 
ceeding. Scranton  4b  Forest  City  BaUroad 
Co.  V.  Delaware  <fc  Hudson  Canal  Co., 
1  Lack.  Jur.  113. 

525.  A  party  is  not  concluded  by  a 
prior  judgment  unless  the  precise  ques- 
tion which  he  seeks  to  raise  was  therein 
necessarily  tried  and  determined;  and 
where  the  record  is  general,  it  may  be 
shown  what  were  the  matters  in  litigation. 
SchuUz  V.  Qriffin,  2  Lack.  Jar.  251. 

526.  Where  a  creditor's  bill  was  filed 
by  a  plaintiff  on  behalf  of  himself  and  all 
other  creditors,  and  it  was  heard  on  bill 
and  answer  and  dismissed  and  there  was 
no  decree  for  an  account;  it  was  hdd, 
that  such  dismissal  was  no  bar  to  a  sub- 
sequent bill  by  another  creditor  not 
named  in  the  first  bill  brought  by  himself 
and  all  other  creditors  and  similar  in  all 
respects  to  the  first  bill.  Toit  v.  Covaden, 
7  Montg.  73. 

527.  An  award  of  arbitrators  which 
disposes  of  only  part  of  the  subject- 
matter  of  the  submission  is  void,  and  is 
no  bar  to  a  subsequent  action  at  law. 
Thomas  v.  Heger,  11  Montg.  106. 

52a  Jurisdiction  in  damages  for 
widening  a  street  being  in  the  quarter 
sessions,  a  decree  for  such  damages  is  no 
bar  to  a  subsequent  proceeding  in  the 
common  pleas  for  damages  for  change  of 
grade.     Walter  v.  Easton,  1  Northam.  73. 

See  JUDQMKNT,  VI. 

IX.  Satisfaction  and  payment. 

529.  Where  the  holder  of  a  judgment 
against  the  defendant  agreed  to  apply 
the  same  to  a  debt  due  by  him  to  the  de- 
fendant, on  condition  th&t  the  defend- 
ant should  perform  certain  independent 
agreements  which  he  failed  to  perform, 
the  judgment  will  be  considered  as  still 
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alive,  and  will  have  priority  on  distribu- 
tion to  a  subsequent  judgment  against 
the  same  defendant.  McCormick^a  Appeal, 
14  Atlan.  257 ;  s.  o.  12  Cent  471. 

530.  One  who  holds  a  judgment  for  the 
benefit  of  another  has  not  the  power  to  sat- 
isfy or  release  it  to  the  prejudice  of  the  real 
owner.     Oeissinger't  Appeal,  3  Cent.  614. 

531.  The  court  will  not  strike  off  the 
satisfaction  of  a  judgment  and  open  the 
same,  to  permit  usurious  interest  therein 
to  be  set  up  as  a  defence  to  a  subsequent 
judgment  for  the  same  debt,  where  it  ap- 
pears that  the  satisfaction  was  entered  at 
the  defendant's  instance  and  not  fraudu- 
lently as  a  device  to  cover  up  usury. 
Pettii^s  Ajypeai,  126  P.  S.  420. 

532.  A  satisfaction  of  a  judgment 
made  of  record  by  the  plaintiff  cannot  be 
summarily  set  aside  by  the  court  upon 
the  application  of  a  third  person  claim- 
ing to  be  beneficially  interested,  but  the 
court  may  direct  an  issue  to  determine 
the  truth  of  the  assertion.  Band  v.  King, 
134  P.  S.  641 ;  s.  c.  26  W.  N.  C.  81. 

533.  Where  land  is  sold  at  sheriff's 
sale  on  a  bond  attached  to  a  purchase- 
money  mortgage  and  is  bought  in  by  the 
plaintiff  for  a  trifle,  the  defendant  is  not 
relieved  from  the  unsatisfied  judgment; 
and  this,  though  the  land  was  greatly 
improved  at  the  time  of  the  sherifPs  sale, 
Lomison  v.  Fauat,  145  P.  S.  8. 

534.  Where  a  judgment  note  was  given 
to  secure  any  sums  previously  advanced 
or  which  might  be  thereafter  advanced, 
it  was  hdd,  that  checks  and  receipts 
showing  payments  of  various  sums  of 
money  both  before  and  after  the  date  of 
the  judgnient  note,  but  not  specifying  on 
what  account  they  were  paid,  were  in- 
sufficient of  themselves  to  establish  an 
indebtedness,  but  having  been  admitted 
in  evidence,  the  defendant  might  show 
that  prior  to  making  the  said  payments 
his  decedent  had  deposited  moneys  in 
plaintiff's  hands  for  investment  or  safe- 
keeping, and  it  was  then  for  the  jury  to 
say  whether  the  payments  were  made  on 
account  of  such  deposits.  McCain  v. 
Peart,  146  P.  S.  616. 


535.  In  a  suit  by  an  infant  by  her 
father  as  next  friend,  brought  for  dam- 
ages for  negligence,  the  father  cannot  en- 
ter satisfaction  without  the  sanction  of 
the  court;  and  where  such  an  attempt  is 
made,  pending  an  appeal  to  the  supreme 
court,  the  latter  court  will  grant  damages 
at  six  per  cent  on  the  verdict  and  an 
attorney  fee  of  twenty  dollars,  under  the 
act  25  May  1874  (Brightly's  Purdon  793). 
CDonndl  v.  Broad,  149  P.  S.  24;  s.  c.  2 
Dist.  Kep.  84.    See  s.  o.  11  C.  C.  622. 

536.  Payment  by  a  third  party  of  a 
sum  of  money  less  than  the  amount  of  a 
judgment,  with  the  understanding  that  it 
should  be  in  full  satisfaction  of  the  judg- 
ment, is  a  valid  accord  and  satisfaction. 
Fowler  v.  SmUh,  163  P.  S.  639. 

537.  The  satisfaction  of  a  judgment 
will  not  be  stricken  off  where  it  appears 
that  it  was  paid  to  the  attorney  of  record 
for  the  plaintiff  and  the  money  was  paid 
by  the  attorney  to  a  person  who  acted  as 
plaintiff's  agent  in  the  lending  of  the 
money  and  collecting  the  interest,  and 
the  application  to  strike  off  the  satis&c- 
tion  on  the  ground  that  the  party  who 
received  the  money  was  not  the  plaintifTs 
agent  was  not  made  until  three  years 
after  the  death  of  the  attorney.-  MUUr  v. 
Preston,  154  P.  S.  68 ;  afBrming  s.  c.  30 
W.  N.  C.  240. 

53a  Where  the  defendant  admitted 
and  tendered  judgment  for  two-thirds  of 
the  plaintiff's  claim  and  filed  an  affidavit 
of  defence  to  the  balance,  and  the  court 
granted  a  rule  to  show  cause  why  judg- 
ment should  not  be  entered  for  want  of 
a  sufficient  affidavit  of  defence  and 
allowed  judgment  for  the  amount  ad- 
mitted, whereupon  an  execution  was 
issued  and  the  amount  of  the  judgment 
paid ;  it  was  held  to  be  error  for  the  court 
to  subsequently  discharge  the  rule  for 
judgment  on  the  ground  that  the  proceed- 
ings in  reference  to  the  admitted  part  of 
the  claim  operated  as  a  satisfaction  of  the 
disputed  part.  Tdber  v.  Olmstead,  158 
P.  S.  351. 

539.  Where  a  judgment  has  been  paid 
in  full,  it  may  be  agreed  between  the  par- 
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ties  that  such  judgment  shall  not  be 
satisfied  of  record  but  shall  remain  as 
collateral  for  a  new  loan  made  or  to  be 
made;  judgment  creditors  whose  liens 
accrue  subsequently  to  such  an  agree- 
ment cannot  object  to  it.  MerchanU^ 
Ncaioncd  Bank  v.  Mosser,  161  P.  S.  469. 

540.  Where  a  testator  at  the  time  of 
his  death  held  two  notes  against  one  of 
his  sons  who  was  an  executor,  and  the  son 
becoming  involved  and  to  protect  the 
estate,  gave  a  judgment  to  secure  the 
payment  of  the  two  notes,  and  having 
subsequently  relieved  himself  from  his 
financial  embarrassment,  the  judgment 
was  satisfied  by  the  other  executor,  who 
retained  the  notes,  which  by  the  testator's 
directions  were  to  be  deducted  as  advance- 
ments ;  it  was  held,  that  the  court  prop- 
erly refused  to  strike  off  the  satisfaction 
of  the  judgment,  and  that  legatees  under 
the  testator's  will  had  no  standing  to  in- 
voke the  assistance  of  the  judgment  for 
the  purpose  of  protecting  their  shares. 
Suah  V.  Bush,  161  P.  S.  629. 

541.  Where  the  owner  of  a  senior 
judgment  satisfied  the  judgment  by  mis- 
take and  the  court  subsequently  struck 
off  the  satisfaction ;  it  was  held,  that  the 
judgment  did  not  lose  its  priority  of  lien 
over  junior  judgments  in  existence  at  the 
time  the  satisfaction  was  entered,  but  as 
to  a  judgment  entered  pending  the  nile 
to  strike  off  the  satisfaction,  where  the 
plaintiff  advanced  money  upon  the  state 
of  the  record;  it  was  held,  that  such 
judgment  might  be  asserted  in  priority 
to  the  satisfied  one  but  not  as  against  the 
intermediate  judgments ;  such  later  judg- 
ment would  only  be  entitled  to  be  paid 
upon  distribution  where  the  fund  was 
large  enough  to  pay  the  intermediate 
judgments  and  would  have  gone  to  the 
junior  judgment  if  the  senior  judgment 
had  been  actually  paid.  McCune  v.  Mo- 
(June,  164  P.  S.  611. 

542.  Where  an  attorney  at  law  accepts 
securities  instead  of  money  in  satisfaction 
of  a  judgment,  his  client  must  either  rat- 
ify or  repudiate,  he  cannot  do  both ;  if  he 
acquiesces  in  the  satisfaction  and  pro- 


ceeds to  enforce  collection  of  the  secu- 
rities received,  this  is  a  ratification  and 
the  satisfaction  will  not  be  stricken  off. 
WhUesea  V.  Peck,  166  P.  S.  571. 

543.  After  a  judgment  has  been  ob- 
tained, the  plaintiff's  attorney  may  accept 
the  money  for  his  client  and  give  a  re- 
ceipt for  it,  but  he  cannot  assign  it  to  an- 
other or  release  lands  bound  by  it;  he 
cannot  compromise  the  claim  and  receive 
less  than  is  due,  and  a  satisfaction  en- 
tered by  him  without  full  payment  or 
authority  or  ratification  by  his  client  will 
be  stricken  off.  Ely  v.  Lamb,  10  0.  C. 
209. 

544.  A  judgment  against  a  treasurer  of 
a  building  association  was  ordered  to  be 
satisfied  of  record  where  it  appeared  that 
since  its  entry  he  had  paid  to  the  associa- 
tion a  sum  exceeding  in  amount  the  judg- 
ment against  him.  Norris  Building  Ass'n 
V.  Jltmaier,  10  C.  C.  646. 

545.  Where  the  plaintiff  alleged  that 
she  was  tricked  into  signing  an  order  for 
satisfaction,  while  the  defendant  averred 
that  the  judgment  was  satisfied  in  order 
to  aid  a  purpose  which  had  failed,  the 
court  struck  off  the  satisfaction.  Boto- 
man  v.  Forney,  16  C.  C.  134. 

546.  Where  an  attorney  for  the  plain- 
tiff has  an  irrevocable  power  of  attorney 
to  collect  for  a  contingent  fee,  and  the 
defendant,  with  actual  or  constructive 
notice  of  such  agreement,  induces  the 
plaintiff  to  revoke  the  power  and  to  enter 
satisfaction,  the  court  will  strike  off  the 
satisfaction  so  far  as  it  affects  the  inter- 
est of  the  attorney.  Pankake  v.  Acker^ 
man,  4  Del.  38 ;  s.  c.  6  Lane.  226. 

547.  An  attorney  has  no  general  au- 
thority to  compromise  his  client's  cause, 
and  if  he  does  so  without  his  client's  con- 
sent, his  client  will  only  be  bound  by  his 
subsequent  ratification  or  the  receipt  of 
the  money;  but  where  a  claim  was  trans- 
mitted by  New  York  attorneys  to  their 
correspondent  in  Philadelphia  for  collec- 
tion, and  the  latter  by  the  authority  of  the 
New  York  attorneys  assigned  the  judg- 
ment to  the  defendant's  attorney  for  a 
money  consideration,  who  entered  satisf  ac- 
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tion  thereon  and  the  money  was  trans- 
mitted to  the  New  York  attorneys;  it 
was  held,  that  the  authority  of  the  New 
York  attorney  was  general,  and  that 
the  compromise  was  valid  and  binding 
upon  the  plaintiffs,  and  the  court  refused 
to  set  aside  the  assignment  and  satisfac- 
tion. Schroeder  v.  GiUeapie,  2  Dist.  Bep. 
221. 

S4a  Upon  a  rule  to  satisfy  a  judgment 
where  the  plaintiff  does  not  appear,  the 
facts  must  be  shown  by  depositions ;  no- 
tice to  the  plaintiff  by  registered  letter 
was  held  to  be  insufficient  where  he  lived 
twenty-nine  miles  from  the  court-house. 
Biley  v.  Harris,  2  Dist  Eep.  231. 

849.  The  defendant  in  a  judgment  was 
granted,  under  the  evidence,  an  issue  to 
determine  whether  the  judgment  had  not 
been  paid;  and  this,  although  the  judg- 
ment had  several  times  been  revived  by 
amicable  scire  facias.  Hamlin  v.  Cobb, 
1  Lack.  L.  N.  246. 

530.  The  intentional  satisfaction  of  a 
judgment  is  prima  fade  evidence  of  pay- 
ment or  a  gift ;  it  will  not  be  stricken  off 
at  the  instance  of  a  creditor.  Landia  v. 
Brackbill,  7  Lane.  276. 

5S1.  Where  the  plaintiff  held  a  judg- 
ment against  the  defendant  for  one  hun- 
dred and  sixty-one  dollars,  and  the  defend- 
ant sent  him  a  check  for  seventy-five 
dollars  "in  full  of  all  claims,"  accom- 
panied by  a  letter  sajring  "  if  satisfactory 
accept  it,  if  not,  return  to  me,"  and  the 
plaintiff  endorsed  it  and  received  the 
money  on  it ;  it  was  held,  that  this  did 
not  amount  to  an  accord  and  satisfaction 
of  the  judgment.  Tucker  v.  Murray,  10 
Lane.  236. 

592.  An  attorney  who  acted  as  agent 
for  the  plaintiff  in  making  a  loan  has  no 
implied  authority  to  collect  the  principal 
or  interest  of  the  judgment  given  for  said 
loan,  and  where  he  places  his  name  on 
the  margin  of  the  record  as  attorney  for 
the  plaintiff  and  enters  satisfaction,  such 
flatisfaction  will  be  stricken  off  in  the 
absence  of  evidence  of  express  authority ; 
the  consent  of  the  plaintiff  to  the  collec- 
tion of  interest  by  the  attorney  does  not 


give  the  latter  authority  to  collect  the 
principal.  Slaymaker  v.  Herr,  12  Lane. 
342. 

553.  The  court  refused  to  strike  off  the 
satisfaction  of  a  judgment,  on  the  petition 
of  the  administrator  of  a  person  having 
the  same  name  as  that  of  the  plaintiff  or 
to  grant  an  issue  as  to  which  person  was 
the  real  plaintiff.  Quigney  v.  Quigney,  1 
Northam.  149. 

55«.  Where  a  subsequent  lien  creditor 
has  paid  a  prior  judgment  under  a  Inti- 
mate effort  to  protect  his  interests,  his 
right  to  subrogation  is  clear;  but  where 
the  prior  judgment  creditor  has  issued 
execution,  the  court  will  not  compel  him 
to  accept  payment  from  a  subsequent 
lien  creditor  and  to  assign  his  judgment 
to  him.    Blick  v.  WeUer,  3  York  206. 

555.  Under  the  act  14  March  1876 
(Brightly's  Purdon  1104)  the  court  can 
decree  the  entry  of  satisfaction  only  in 
cases  of  actual  payment  of  the  judgment 
in  full  by  the  defendant,  or  where  there 
are  such  undisputed  facts  as  produce  a 
conclusive  result  of  strict  law,  that  satis- 
faction equivalent  to  actual  payment  has 
been  obtained ;  the  statute  cannot  apply 
where  there  is  any  doubt  or  question  as  to 
the  facts  or  the  inference  to  be  drawn 
from  them.  Atkinson  v.  Harrison,  153 
P.  S.  472. 

556.  Upon  a  rule  to  enter  satisfaction 
under  the  act  of  14  March  1876  (Bright- 
ly's Purdon  1104),  the  proof  must  show 
actual  payment  in  full ;  the  court  has  no 
power  to  apply  cross  demands,  or  to  set 
off  judgments.  MOanv.  SmUh,  134  P.  S. 
649;  s.  c.  26  W.  N.  C.  83. 

557.  If  there  is  a  substantial  dispute 
as  to  the  fact  of  the  payment  of  a  jud^ 
ment,  the  act  of  14  March  1876  (Bright- 
ly's Purdon  1104),  relating  to  satisfaction, 
does  not  apply.  Third  National  Bank  v. 
Httnsicker,  8  C.  C.  636;  s.  c.  6  Montg.  7a 

55a  Under  the  act  14  March  1876 
(Brightly's  Purdon  1104),  the  power  of 
the  court  to  direct  judgments  to  be 
marked  satisfied  can  only  be  exercised 
upon  clear  proof  of  actual  payment,  bat 
the  court  has  power  to  order  an  issue  to 
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try  whether  or  not  the  judgment  has 
been  paid  or  discharged,  and  if  the  jury 
find  that  it  has,  the  court  may  order  a 
perpetual  stay  of  execution,  and  the  de- 
fendant may  compel  the  plaintifiE  to  enter 
satisfaction  under  the  act  13  April  1791 
(Brightly's  Pardon  1103).  SaMerg  v. 
Barttkoski,  6  Kulp  236;  s.  c.  4  Del.  480. 

559.  A  creditor  cannot  invoke  the 
provisions  of  the  act  of  14  March  1876 
(Brightly's  Purdon  1104),  and  require  the 
satisfaction  of  a  judgment.  Cowden  v. 
McCleUand,  4  Montg.  135. 

560.  The  court  is  not  authorized  by  the 
act  of  14  March  1876  (Brightly's  Purdon 
1104)  to  direct  the  entry  of  satisfaction, 
for  an  amount  paid  on  account  of  a  judg- 
ment    Unruh  V.  Longstreth,  6  Montg.  33. 

961.  For  failure  to  enter  satisfaction, 
the  act  of  13  April  1791  (Bri^tly's  Pur- 
don 1103)  is  an  exclusive  remedy;  a 
common-law  action  does  not  lie.  Ober- 
holtzer  v.  Hunzberger,  1  Mona.  543 ;  afl&rm- 
ing  s.  0.  4  Montg.  129. 

562.  Where  the  sheriffs  return  to  a 
writ  of  fieri  facias  shows  that  the  money 
was  made,  it  is  the  duty  of  the  prothono- 
tary  to  enter  satisfaction  on  the  judgment 
index,  and  in  such  case  the  plaintiff  is 
not  liable,  under  the  act  13  April  1791 
(Brightly's  Purdon  1103),  for  the  pro- 
thonotary's  failure  to  enter  satisfaction. 
BraMon  v.  Leyrer,  12  C.  C.  651. 

X.  Rule  of  stare  decisis. 

563.  A  per  curiam,  opinion  is  an  opin- 
ion in  which  the  judges  are  all  of  one 
mind  and  so  clear  that  it  is  thought  un- 
necessary to  elaborate  it  for  extended  dis- 
cussion; such  an  opinion  is  not  entitled 
to  less  weight  than  any  other  as  an 
authority  upon  the  questions  involved. 
Clarke  v.  Western  Assurance  Co.,  146  P.  S. 
661. 

564.  Upon  the  decision  of  a  federal 
question,  the  court  of  common  pleas  is 
bound  by  the  rulings  of  the  supreme 
court  of  the  United  States,  though  in  con- 
flict with  those  of  our  own  supreme  court. 
JVefeott  V.  Gujffy,  37  P.  L.  J.  65. 


965.  In  Philadelphia  county  one  court 
will  dissolve  an  attachment  which  has 
been  issued  upon  the  same  allegations  as 
a  prior  attachment  dissolved  by  another 
court.  Merritt  v.  Quigley,  1  Dist.  Eep. 
505. 

JUDGMEFT  BY  DEFAULT. 

See  Gbbtiorabi,  II.,  (k) :  Pbactice. 

JUDICIAL  NOTICE. 
See  EviDSNCE,  II. 

JUDICIAL  SALES. 

See  AssiGNMxirr  fob  Cbeditobs:  Dece- 
dents' Estates:  Equity,  XXXVII. : 
Execution,  XI. :  Executobs  and 
Administbatobs  :  Mobtoage:  Munici- 
PAL  Impbovements:  Obpbans'  Goubt 
Sales  :  Pabtition  :  Tax  Sales. 

1.  A  sale,  in  bankruptcy,  of  real  estate 
in  the  name  of  the  banki-upt's  wife  upon 
petition  that  the  bankrupt's  transfer  to 
his  wife  was  in  fraud  of  creditors,  cannot 
discharge  the  lien  of  a  mortgage  given  by 
the  bankrupt  and  his  wife  before  the 
institution  of  bankruptcy  proceedings. 
Schtoartz  v.  Kleber,  7  Atlan.  209. 

JURISDICTION. 

See  Appeal  and  Ebbob:  Attachment: 
Conflict  op  Laws  :  Contempt  :  Cobo- 
neb:  CouBTs:  Cbiminal  Law,  XH.  : 
Election  Law:  Equity, II.:  Husband 
AND  Wife,  XI. :  Insolvency  :  Justices' 

'  CouBTS :  Lunacy  :  Mandamus  :  Or- 
phans' CouBTs :  Oyeb  and  Tebminbb  : 
Pabtition:  Quo  Warbanto:  Trus- 
tees. 

I.  General  principles. 

II.  Territorial  jurisdiction. 

IV.  Concurrent  jurisdiction. 

V.  Effect  of  the  judgment 

I.  General  principles. 

1.  The  want  of  jurisdiction  in  the 
justice  may  be  shown  as  error  in  the 
supreme  court  after  the  trial  of  an  ap- 
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peal  in  the  common  pleas,  where  the 
question  was  not  raised.  HiU  v.  Tionesta 
Tovonahip,  129  P.  S.  625. 

2.  Want  of  jurisdiction  can  be  taken 
advantage  of  at  any  period  of  the  case 
under  the  plea  of  "  not  guilty  " ;  a  special 
plea  of  want  of  jurisdiction  will  not  be 
permitted  to  be  filed.     Schriver  t.  Nace, 

5  York  131. 

3.  Where  a  court  has  jurisdiction  of 
the  subject-matter,  but  its  jurisdiction  as 
to  the  particular  case  is  restricted  by  cir- 
cumstances peculiar  to  the  case  itself, 
objection  to  the  jurisdiction  may  be 
waived,  as  in  an  action  on  an  oil  lease 
brought  in  a  county  other  than  the 
county  in  which  the  land  is  situated; 
in  such  a  case,  if  the  defendant  fail  to 
make  objections  before  plea  filed,  he  has 
waived  his  privilege.  Fennell  v.  Quffetfy 
156  P.  S.  38. 

4.  Where  viewers  were  appointed  to 
assess  damages  in  taking  away  from  the 
plaintiff's  land  stone,  gravel  and  coal 
without  his  consent,  and  the  plaintiff 
appealed  from  the  award  and  filed  a 
declaration  in  trespass  to  which  the  de- 
fendants entered  a  plea  of  general  issue ; 
it  was  hdd,  that  it  was  too  late  for  the 
defendant  to  move  to  quash  the  proceed- 
ings for  want  of  jurisdiction.      Morris 

6  Essex  Mutual  Coal  Co.  v.  Delaware, 
Lackawanna  &  W.  S.  R.  Co.,  1  Lack. 
L.  N.  176. 

5.  The  common  pleas  has  jurisdiction 
in  suits  for  less  than  one  hundred  dollars 
which  are  properly  cognizable  before  a 
magistrate,  but  in  such  a  case  the  plain- 
tiff cannot  recover  costs.  Doherty  v.  Wat- 
son, 29  W.  N.  C.  32 

n.  Territorial  jurisdiction. 

6.  In  case  of  a  blow  in  one  county  and 
death  following  in  another,  the  trial  must 
be  held  in  the  county  where  the  blow 
was  inflicted.  Comm'th  v.  Cioffi,,  6  Montg. 
128.  But  see  act  of  8  May  1889  (Bright- 
ly's  Purdon  655). 

7.  Upon  the  division  of  a  county  after 
proceedings  to  compel  a  trustee  to  ac- 


count, the  court  of  the  old  county  has 
jurisdiction  to  enter  and  enforce  a  de- 
cree to  pay  over;  and  this,  though  the 
parties  reside  in  the  new  county.  Mo- 
Donough  v.  McDonough,  5  Rulp  520. 

&  Upon  a  sale  under  the  act  of  18 
April  1853  (Brightly's  Purdon  1830),  the 
court  must  appoint  a  trustee  to  hold  the 
proceeds  not  presently  distributable  so  as 
to  secure  the  payment  of  legacies  charged 
on  the  land.  The  trustee  must  be  ap- 
pointed by  the  court  of  the  county  where- 
in the  land  lies,  and  not  by  the  court  of 
another  county  where  the  will  was  pro- 
bated,    mak^a  Estate,  6  Montg.  197. 

9.  Where  a  bridge  spans  a  stream 
which  is  a  boundary  line  between  a  city 
and  a  county,  the  city  will  be  restrained 
by  the  court  of  the  adjoining  county  from 
interfering  with  the  laying  of  the  tracks 
of  a  passenger  railway  company  upon  the 
portion  of  the  bridge  belonging  to  the 
adjoining  county,  where  it  appears  that 
the  consent  to  the  laying  of  the  railway 
has  been  given  by  the  supervisors  of  the 
township  and  the  commissioners  of  the 
county,  and  the  officers  of  the  city  have 
been  made  parties  defendant  to  the  bill. 
Delaware  CowUy  &  Philadelphia  Electric 
By.  Co.  V.  PhUadelphia,  164  P.  S.  457. 

10.  Where  the  defendant  on  purchas- 
ing goods  from  an  a^nt  made  false  rep- 
resentations, upon  the  faith  of  which  the 
principal  filled  the  order  in  another 
county;  it  was  held,  that  the  purchaser 
could  be  indicted  for  false  pretences  in  the 
county  where  the  principal  received  the 
representation  from  his  agent  and  where 
the  sale  was  consummated.  Comm'th  v. 
Karpowski,  167  P.  S.  226 ;  affirming  s.  c 
16  C.  C.  280. 

U.  Where  an  order  for  goods  pur- 
ported to  have  been  dated  in  Altoona, 
Blair  county,  but  the  proof  was  that  the 
goods  were  furnished  upon  the  order  in 
Philadelphia  county,  and  there  was  no 
proof  that  the  order  was  made  and  pub- 
lished in  Blair  county ;  it  was  held,  that 
an  indictment  for  a  forgery  of  the  order 
could  not  be  sustained  in  Blair  county. 
Comm'th  V.  Fagan,  12  C.  C.  613. 
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12.  A  resident  of  one  county  is  amen- 
able to  the  quarter  sessions  of  another 
county  upon  a  charge  of  desertion. 
C&mm'th  V.  WaU,  1  Lack.  L.  N.  46. 

13.  Upon  an  indictment  for  conspiracy 
the  venire  may  be  laid  in  any  county  in 
wh;ch  it  can  be  proven  that  an  overt  act 
was  done  by  any  of  the  conspirators  in 
pursuance  of  their  common  design ;  and 
this,  although  they  entered  into  the  de- 
sign in  another  county.  Comm'tk  v. 
Sterling,  10  Lane.  41. 

IV.  Concurrent  jurisdiction. 

14.  The  equity  side  of  the  common 
pleas  has  jurisdiction  to  enforce  the 
payment  of  legacies  charged  on  land, 
notwithstanding  the  conferring  of  such 
jurisdiction  upon  the  orphans'  court  by 
the  act  of  24  February  1834  (Brightly's 
Purdon  620).  Brotzman  v.  Brotzman,  1 
Northam.  13. 

15.  If  a  charge  on  real  estate  be 
created  by  contract  in  the  life  of  a  de- 
cedent, and  the  executor  be  directed  by 
his  will  to  receive  it,  the  common  pleas 
has  jurisdiction  of  a  suit  to  compel  its 
payment  to  the  executor.  Capp  v.  Brun- 
ner,  132  P.  S.  417. 

16.  The  orphans'  court  has  no  juris- 
diction of  a  claim  by  a  surviving  part- 
ner, of  the  decedent  for  a  balance  due, 
no  account  having  been  settled  in  the 
lifetime  of  the  decedent.  The  claimant's 
forum  is  the  common  pleas.  MUler'a  Ea- 
tote,  136  P.  S.  349 ;  s.  c.  27  W.  N.  C.  3. 

17.  Where  the  liability  of  the  owner 
of  land  exists  by  virtue  of  covenants  in 
the  line  of  his  title,  such  covenants  can- 
not be  enforced  by  the  orphans'  court. 
South  Mahoning  Totvnahip  v.  Marshall, 
138  P.  S.  670 ;  s.  c.  27  W.  N,  C.  226. 

18.  The  orphans*  court  will  not  order 
-the  sale  of  real  estate  to  pay  the  ex- 
penses of  lunacy  proceedings,  allowed 
by  the  common  pleas,  where  the  per- 
sonal property  has  been  distributed  and 
the  administrator  was  not  a  party  to  the 
lunacy  proceedings.  The  jurisdiction  is  in 
the  common  pleas.  Toung'8E8taie,8  C.C.^ 


19.  If  an  alleged  lunatic  dies  pend- 
ing the  inquisition,  the  court  of  common 
pleas  has  no  power  to  make  an  order  on 
the  executor  to  pay  the  costs  of  the  pro- 
ceeding; that  is  the  exclusive  function 
of  the  orphans'  court.  Otherwise,  if  the 
inquisition  be  found  before  the  death. 
Ebling'8  Estate,  134  P.  S.  227.  See  s.  o. 
47  L.  I.  466. 

aa  Pending  an  issue  in  the  common 
pleas  as  to  whether  certain  funds  are 
assets  of  a  decedent's  estate  or  belong 
to  the  executrix,  the  orphans'  court  will 
not  interfere  and  order  her  to  file  her 
account  of  the  same.  Kelly's  Estate,  9 
CO.  175;  8.  c.  47  L.  L  514. 

21.  Equity  will  not  interpose  to  set 
aside  a  sale  by  executors  under  a  power, 
even  under  the  allegation  that  it  was 
made  to  deprive  the  legatees  from  get- 
ting the  full  value  of  the  land  sold. 
Application  for  relief  should  be  made 
in  the  orphans'  court.  Cascaden  v.  Cos- 
caden,  140  P.  S.  140;  s.  c.  7  Montg.  10. 

22.  Pending  an  appeal  in  the  court 
of  common  pleas,  it  is  error  for  the 
quarter  sessions  to  entertain  and  deter- 
mine exceptions  filed  to  a  report  of 
viewers  awarding  damages  for  the  wid- 
ening of  a  city  street  Chestnvt  Street, 
128  P.  S.  214. 

23.  The  common  pleas  has  no  juris- 
diction to  strike  from  the  register  names 
of  veterinary  surgeons  not  registered 
within  the  time  prescribed  by  the  act 
11  AprU  1889  (Brightly's  Purdon  2071). 
The  remedy  is  exclusively  in  the  quarter 
sessions.  Veterinary  Surgeon's  Case,  8 
C.  C.  186. 

24.  Where  two  tribvmals  (as  two  jus- 
tices) have  concurrent  jurisdiction  over 
the  same  subject-matter,  the  one  before 
whom  the  proceedings  are  first  com- 
menced has  exclusive  jurisdiction  of  the 
special  case.  Comm'th  v.  Martin,  7  C.  C. 
153. 

25.  In  the  county  of  Philadelphia, 
where  a  bill  has  been  filed  in  one  of 
the  courts  of  common  pleas  to  compel 
a  trustee  to  account,  a  petition  for  the 
removal  of  the  trustee  will,  on  motion 
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of  the  respondent,  be  removed  to  the 
same  court;  and  this,  although  no  an- 
swer has  been  filed.  DaniePs  Case,  10 
C.  C.  190;  8.  c.  28  W.  N.  C.  198. 

26.  A  bill  by  an  assignee  *for  the 
creditors  of  a  corporation  to  enforce 
the  individual  liability  of  stockholders, 
is  not  a  proceeding  ancillary  to  the 
assignment  and  in  Philadelphia  county 
should  be  docketed  and  treated  as  an 
original  cause.  SmUh  v.  DxM,  34  W.  N. 
C.  126. 

V.  Effect  of  the  jodgment. 

27.  No  court  has  authority  to  change 
or  alter  a  final  decree  after  the  end  of 
the  term  at  which  it  was  entered.  Mo- 
Coiiough'a  Estate,  47  L.  I.  213. 

aa  After  the  lapse  of  the  term,  the 
court  has  no  power  to  set  aside  a  decree 
discharging  a  rule  for  divorce.  Glover  v. 
Glover,  1  Lack.  Jur.  262. 

29.  After  an  order  committing  to  an 
asylum  a  defendant  acquitted  on  the 
ground  of  insanity,  the  court  may  at  a 
subsequent  term  certify  the  township  of 
the  defendant's  legal  settlement.  Clear- 
field  County  v.  Overseers  of  Cameron,  136 
P.  S.  86. 

30.  The  court  has  no  power  to  rein- 
state a  case  without  the  defendant's  con- 
sent, after  a  voluntary  nonsuit  taken  by 
the  plaintiff.  Riverside  Glass  Works  v. 
Kittanning  Insurance  Co.,  36  P.  L.  J. 
366. 

31.  Allowances  in  desertion  cases  may 
be  increased  and  diminished  from  time  to 
time.     Comm'th  v.  Johns,  6  Rulp  238. 

32.  If  the  trust  fund  be  not  under  the 
control  of  the  court,  and  distribution  has 
been  made  to  the  cestui  que  truH  by  the 
supreme  court,  the  common  pleas  has  no 
jurisdiction  to  order  the  money  into  court 
in  order  to  fix  the  counsel  fees  for  the 
attorney  of  the  cestui  que  trust.  Ging- 
rich's Estate,  9  C.  C.  16. 

33.  If  money  be  paid  by  a  receiver  to 
a  party  litigant  under  an  order  of  court 
obtained  by  mistake  or  fraud,  a  chan- 
cellor may  require  the  money  to  be  re- 


funded.   Ptxlmer  v.  Alien,  136  P.  8.  556; 
8.  0.  26  W.  N.  C.  514. 

34.  Where  a  plaintiff  prosecutes  his 
claim  to  a  judgment,  in  a  conrt  not 
having  jurisdiction,  he  cannot  maintun  a 
second  suit  in  a  court  of  competent  juris- 
diction, the  aid  of  the  former  court  haT- 
ing  been  invoked  by  him  to  his  own 
benefit    Levey  v.  Norton,  10  C.  C.  278. 


JURY. 

See  Gobonbb:  Costs:  Nsquokhcb: 
Practice,  XXX. 

L  Selection  and  summoning  of  jurors, 
m.   Impanelling  of  juries. 
V.   Challenges. 

(a)  Challenges  to  the  array. 

(b)  Standing  aside  jurors. 
(d)  Challenges  for  cause. 

VI.   Struck  juries. 
Vil.  Province  of  the  court  and  jury 
(a)  Questions  of  law. 
(6)  Questions  of  fact 

(c)  Mixed  questions  of  law  and 

fact. 
VIIL  Giving  liquor  to  jurors. 
IX.  Separation  of  the  jury. 

I.  Selection  and  sommoning  of 
jurors. 

1.  It  is  not  the  duty  of  the  sheriff 
when  summoning  a  juror  in  a  capital 
case  to  ask  him  any  questions  in  regard 
to  his  bias  or  prejudice  for  or  against 
the  prisoner,  nor  whether  he  has  any  con- 
scientious scruples  against  capital  pun- 
ishment. Such  conduct  is  irregular  and 
not  to  be  countenanced,  but  where  no 
injury  has  resulted  to  the  prisoner,  the 
court  will  not  reverse  on  that  groimd. 
Comm'th  v.  Cleary,  148  P.  S.  26. 

2.  The  jury  commissioners  and  the 
judge,  in  alternately  selecting  names 
from  the  whole  qualified  electors  of  the 
county,  may  use  the  list  made  up  by 
themselves  of  persons  whom  they  deem 
sober,  intelligent  and  judicious ;  and  this, 
although  the  information  on  which  their 
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judgment  is  based  is  obtained  from  others. 
Klemmer  t.  Mount  Penn  Gravity  B.  R. 
Co.,  163  P.  S.  621. 

3.  A  judge  is  not  required  to  take  an 
additional  oath  before  entering  upon  the 
duty  of  selecting  jurors.  Klemmer  v. 
Mount  Penn  Gravity  B.  B.  Co.,  163  P.  S. 
621.     CommHh  v.  SmWi,  12  Lane.  337. 

4.  A  judgment  will  not  be  reversed 
because  the  jury  list,  although  deposited 
with  the  prothonotaiy,  as  provided  by  the 
acts  10  April  1867  (Brightly's  Purdon 
1107)  and  18  March  1874  (Brightly's 
Purdon  1109),  was  not  marked  filed  of 
record,  and  was  withdrawn  from  his  oflBce 
and  kept  in  the  sheriff's  office,  where  it 
appears  that  the  list  was  not  concealed 
or  in  any  way  tampered  with.  Klemmer 
v.  Mount  Penn  GravUy  B.  B.  Co.,  163  P.  S. 
621. 

«.  Under  the  act  2  April  1868  (Bright- 
ly's Purdon  898),  the  sheriff  is  not  enti- 
tled to  compensation  from  the  county  for 
attendance  upon  the  drawing  of  jurors. 
Totton  Y.  Cumberland  County,  11  C.  C. 
316. 

6.  Under  the  act  14  April  1834,  sec. 
87  (Brightly's  Purdon  1107,  note  d),  be- 
fore the  sheriff  and  jury  commissioners 
can  make  any  selection  of  jurors  in  any 
year,  they  must  take  the  oath  prescribed 
by  that  section;  an  indictment  will  be 
quashed  found  in  the  year  1893,  where 
the  only  oath  on  file  was  made  March 
17th,  1872.  Comm'th  v.  Btish,  11  Lane. 
164. 

in.  Impanelling  of  juries. 

7.  The  act  of  23  June  1885  (Bright- 
ly's Purdon  1113),  requiring  the  drawing 
of  twenty  jurors,  does  not  apply  to  crim- 
inal prosecutions.  CommHh  v.  Spink,  137 
P.  S.  265;  8.  c.  27  W.  N.  C.  37. 

8.  If  a  juror  be  excused  with  the  de- 
fendant's consent  and  another  substi- 
tuted, the  defendant  is  estopped  from 
claiming  irregularity.  Comm'th  v.  Fritch, 
9  C.  C.  164. 

9.  The  manner  of  swearing  juries  is 
discretionary  with  the  court;  irregulari- 


ties are  waived  by  the  accused  going  to 
trial.    Ibid. 

la  Where  additional  plaintiffs  are 
added  at  the  trial,  the  jury  should  be 
resworn,  but  where  no  such  request  is 
made,  the  omission  to  do  so  is  not 
ground  for  a  new  trial.  Vann  v.  Dovm- 
ing,  10  C.  C.  69;  s.  c.  28  W.  N.  C.  269. 

V.  Challenges. 
(a)  Challenges  to  the  array. 

11.  To  constitute  a  court  of  oyer  and 
terminer  forty-eight  jurors  must  be  drawn 
and  returned,  but  it  is  not  a  cause  of 
challenge  to  the  array  that  forty-eight 
were  summoned,  one  of  whom  was  not 
qualified.  Such  a  defect  is  cured  by  the 
first  section  of  the  act  of  21  February 
1814  (Brightly's  Purdon  1116).  Bu- 
chanan V.  Comm'th,  5  Cent.  733. 

12.  The  array  of  jurors  will  not  be 
quashed  because  the  jury  wheel,  after 
having  been  properly  filled,  locked  and 
sealed,  was  kept  by  one  of  the  commis- 
sioners with  the  consent  of  the  other  at 
his  home  some  miles  from  the  county 
seat.  Klemmer  v.  Mount  Penn  Gravity 
B.  B.  Co.,  163  P.  S.  621. 

13.  A  motion  to  quash  the  array  should 
be  made  as  soon  as  the  facts  which  war- 
rant it  are  known ;  where  counsel  for  the 
defendant  in  the  case  knew  that  the  jury 
commissioners  and  sheriff  had  failed  to 
take  the  oath  prescribed  by  the  act  14 
April  1834,  sec.  87  (Brightly's  Purdon 
1107  n.),  and  did  not  move  to  quash  the 
array  until  four  months  afterwards;  it 
was  held,  that  he  had  not  observed  due 
diligence  and  that  the  judgment  would 
not  be  reversed.  Klemmer  v.  Mount  Penn 
Gravity  B.  B.  Co.,  163  P.  S.  621. 

14.  Upon  a  trial  for  murder  where  the 
prisoner  has  been  duly  arraigned  and 
pleaded  and  four  jurymen  have  been  se- 
lected and  sworn,  a  motion  to  quash  the 
array  because  the  jury  wheel  had  not 
been  properly  sealed  is  too  late.  Comm'th 
V.  Freeman  166  P.  S.  332. 

15.  An  array  of  the  grand  jury  will  be 
set    aside,  and  an  indictment   quashed 
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where  the  jury  wheel  was  not  sealed  by 
the  sheriff  and  the  jury  commissioners, 
each  with  their  separate  seals,  as  required 
by  the  act  10  April  1867  (Brightly's  Pur- 
don  1107) ;  so  the  array  will  be  set  aside 
where  the  wheel  is  sealed  by  the  sheriff 
in  such  a  way  that  it  may  be  opened 
without  breaking  the  seal.  Comm'th  v. 
Ddamater,  13  C.  C.  162. 

(ft)  Standing  aside  jurors. 

16.  Upon  a  murder  trial  the  common- 
wealth may  stand  aside  jurors  brought 
in  on  a  special  venire  as  well  as  those 
summoned  on  the  regular  panel.  Rudy 
T.  Comm'th,  128  P.  S.  500. 

17.  The  commonwealth  may  stand  aside 
jurors  both  in  felonies  and  misdemeanors, 
and  even  after  the  peremptory  challenges 
of  the  defendant  have  been  exhausted  and 
without  recalling  jurors  previously  stood 
aside.    CmnmHh  v.  O'Brien,  140  P.  S.  556. 

la  Upon  the  trial  of  an  indictment 
for  murder,  where  all  the  jurors  present 
had  been  called  and  either  sworn,  chal- 
lenged or  stood  aside,  and  eleven  had 
been  accepted  and  sworn,  it  was  not  error 
to  call  the  twelfth  juror  from  those  who 
had  been  stood  aside  where  it  appeared 
that  the  prisoner's  peremptory  challenges 
had  not  yet  been  exhausted;  and  this, 
without  waiting  for  the  return  of  jury- 
men who  were  out  deliberating  on  a  ver- 
dict in  another  case.  Comm'th  v.  Weber, 
167  P.  S.  163. 

(d)  Challenges  for  canse. 

19.  A  defendant  charged  with  murder 
may  waive  the  right  to  have  a  juror 
sworn  on  his  voir  dire,  and  examine  him 
as  to  his  qualifications  without  being 
sworn.  Comm'th  v.  Ware,  137  P.  S.  466; 
8.  c.  26  W.  N.  C.  462. 

20.  That  a  defendant  in  a  criminal  case 
exchanged  cigars  and  drinks  with  the 
juror  is  good  ground  of  challenge  by  the 
commonwealth.  Comm'th  v.  Mosier,  136 
P.  S.  221 ;  s.  c.  26  W.  N.  C.  182. 

21.  An  opinion  as  to  the  guilt  or  inno- 
cence of  a  defendant  charged  with  mur- 


der, formed  from  reading  fri^mentaiy 
newspaper  reports  of  the  former  trial  of 
a  co-defendant,  does  not  disqualify  the 
juror.  Comm'th  v.  Taylor,  129  P.  S. 
634. 

22.  Whether  a  juror  has  a  fixed  opin- 
ion as  to  the  prisoner's  guilt  must  be 
gathered  from  his  testimony  as  a  whole. 
Comm'th  V.  Moss,  6  Kulp  31. 

23.  Where  a  juror  testifies  that  he  is 
on  intimate  terms  with  a  defendant  who 
is  his  customer  and  who  talked  with 
him  on  several  occasions  about  the  case, 
a  challenge  for  cause  should  be  sustained. 
Catasauqua  Mfg.  Co.  v.  Hopkina,  141  P.  S. 
30. 

24.  Where  the  court  sits  in  the  place 
of  triers,  to  determine  the  question  of  the 
impartiality  of  a  juror  as  a  matter  of 
fact,  its  determination  is  conclusive  and 
cannot  be  reviewed  by  the  supreme  court; 
the  rule  is  different,  however,  where  the 
juror's  position  is  such  that  his  incom- 
petency is  a  conclusion  of  law.  Catasau- 
qua  Mfg.  Co.  v.  Hopkins,  141  P.  S.  30. 

25.  Upon  a  trial  for  murder,  though 
jurors  have  formed  opinions  as  to  the 
guilt  or  innocence  of  the  accused,  which 
it  will  require  the  testimony  of  sworn 
witnesses  to  remove  or  change,  yet  if 
they  testify  that  they  can  try  the  cause 
according  to  the  law  and  the  evidence, 
they  are  not  disqualified.  Comm'th  v. 
McMiUan,  144  P.  S.  610;  affirming  s.  c  6 
Kulp  281. 

26.  Upon  an  indictment  for  murder 
committed  during  a  riot,  where  a  juror 
testifies  that  the  preceding  week  he 
served  as  a  juror  on  the  trial  of  an  in- 
dictment for  the  riot  on  which  the  de- 
fendant and  others  were  convicted,  but 
had  formed  no  opinion  as  to  the  guilt 
or  innocence  of  the  defendants  of  the 
murder,  he  is  not  thereby  disqualified. 
Comm'th  v.  Toth,  145  P.  S.  308. 

27.  A  taxpayer  who  signs  a  petition  to 
the  court  asking  the  court  to  accept  a 
verdict  of  murder  in  the  second  degree  is 
disqualified  from  serving  as  juror  at  the 
trial  of  the  defendant  and  the  court  is 
right  in  dismissing  him  summarily ;  such 
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a  petition  is  an  improper  interference  with 
the  administration  of  the  law.  Comm'th 
T.  CTcorjr,  148  P.  S.  26. 

28.  A  juryman  may  be  properly  chal- 
lenged by  the  commonwealth  for  cause 
upon  the  trial  of  an  indictment  for  mur- 
der, where  he  testifies  that  he  does  not 
think  that  a  man  who  will  commit  such 
an  offence  was  of  sound  mind,  and  that  it 
would  require  evidence  to  change  that 
opinion.  Comm'th  v.  Bucderi,  153  P.  S. 
635. 

29.  If  it  appear  that  a  juror  has  the 
ability  and  disposition  to  render  a  verdict 
on  the  evidence  alone,  he  is  competent ; 
and  this,  though  he  states  that  it  would 
require  evidence  to  change  the  impression 
or  opinion  already  formed.  The  supreme 
court  will  not  reverse  in  such  a  case  for 
anything  short  of  palpable  error.  Comm'th 
V.  Cro8m,yer,  156  P.  S.  304. 

30.  An  expression  of  opinion  by  a 
juror  in  a  murder  case  as  to  the  guilt  or 
innocence  of  the  prisoner  is  not  a  good 
cause  for  challenge,  where  the  juror  states 
that  he  can  render  a  verdict  on  the 
evidence  uninfluenced  by  such  opinion. 
Comm'th  V.  Beucher,  10  C.  C.  3. 

31.  Upon  a  trial  for  murder  where  a 
juror  swears  that  he  could  not  convict  of 
murder  in  the  first  degree  on  circum- 
stantial evidence  alone,  he  may  be  chal- 
lenged for  cause.  Comm'th  v.  Heist,  14 
C.  C.  239. 

32.  A  juror  is  not  disqualified  by 
reason  of  his  being  a  brother-in-law  of 
one  of  the  ofiBcers  and  witnesses  of  the 
defendant  company ;  neither  is  a  juror 
disqualified  because  he  is  a  clerk  for  a 
firm  who  had  an  interest  in  the  company. 
Benedict  v.  Pennsylvania  Coal  Co.,  6  Kulp 
221. 

33.  A  juror  should  be  challenged  before 
he  is  sworn ;  if  the  right  to  challenge  is 
not  exercised  at  that  time,  such  right  is 
waived.  Benedict  v.  Pennsylvania  Coal 
Co.,  6  Kulp  221. 

34.  It  is  no  groimd  for  a  new  trial  that 
a  juryman  at  the  time  he  was  sworn  was 
a  non-resident  of  the  county;  his  com- 
petency should  have  been  ascertained  by 


challenge  before  the  trial.  Baird  v.  Otte, 
12  C.  C.  445. 

39.  Where  a  juror  was  a  resident  at 
the  time  his  name  was  put  in  the  jury 
wheel,  but  moved  to  Baltimore  with  the 
intention  of  remaining  if  he  liked  it,  and 
if  not,  to  return,  and  he  did  return;  it 
was  hdd,  that  he  was  not  disqualified  to 
act  as  a  juror.  Comm'th  v.  Stokes,  4  York 
187. 

36.  As  to  the  competency  of  a  juror 
who  has  an  opinion,  see  note  to  Hall  v. 
Comm'th,  12  Atlan.  169. 


VI.  Struck  juries. 

37.  The  losing  party  is  liable  for  the 
cost  of  struck  juries,  not  ordered  or 
allowed  by  the  court,  the  case  not  having 
been  continued  by  the  winning  party  after 
the  juries  were  struck.  Spiehhnan  v. 
Stradnirg,  8  C.  C.  182. 


Vn.  Province  of  the  court  and 

jury. 

(a)   Questions  of  law. 

3&  There  being  no  latent  ambiguity, 
the  construction  of  a  contract  is  for  the 
court  Duffleld  v.  Hue,  129  P.  S.  94; 
Palmer  v.  Farrdl,  Ibid.  162;  Harris  v. 
KeUy,  13  Atlan.  523. 

39.  The  construction  of  a  contract  con- 
taining no  words  pertaining  to  art  or 
trade,  written  in  plain  and  popular  lan- 
guage, and  the  facts  attending  the  exe- 
cution of  which  are  imdisputed,  is  for 
the  court  and  not  for  the  jury.  The 
parties  are  bound  according  to  the  plain 
terms  of  the  contract  Shafer  v.  Sense- 
man,  125  P.  S.  310 ;  8.  0.  1  Northam.  389. 

40.  An  issue  of  nvl  tiel  record  is  tri- 
able by  the  court.  Dimmick  v.  Leath,  5 
Kulp  266. 

41.  The  competency  of  a  witness  to  tes- 
tify to  handwriting  is  a  matter  clearly  for 
the  court,  there  being  no  evidence  raising 
any  question  as  to  the  truth  of  the  facts 
stated.  WUson  v.  Fan  Leer,  127  P.  S. 
371. 
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42.  If  there  be  no  dispute  about  the 
facts,  whether  an  implied  contract  to 
pay  will  spring  thereout  is  a  question 
of  law  for  the  court.  Kneedler  t.  Oood- 
num,  47  L.  I.  4. 

43.  There  being  no  dispute  as  to  the 
facts,  the  question  of  proximate  cause 
is  for  the  court.  Mack  v.  Lombard  & 
Soxah  Streets  Railway  Co.,  8  C.  C.  306; 
8.  c.  47  L.  I.  26. 

44.  There  being  no  dispute  as  to  the 
terms  of  a  contract  of  hiring  and  as  to 
the  servant's  conduct,  his  performance 
is  a  question  for  the  coiirt.  Elliott  v. 
Wanamaker,  9  C.  C.  497 ;  s.  c.  156  P.  S. 
67. 

45.  A  citj  may  regulate  the  erection 
and  maintenance  of  telegraph  poles  and 
wires,  and  impose  a  reasonable  license 
fee  for  the  same.  The  reasonableness  of 
the  fee  is  a  matter  for  the  court,  but 
the  burden  is  on  the  defendant  to  show 
its  unreasonableness.  Lancaster  t.  Edir 
son  Electric  Illuminating  Co.,  8  C.  C. 
178. 

46.  Upon  a  trial  for  murder,  a  request 
for  instruction  that  the  jiuy  are  judges 
of  the  law  as  well  as  the  fact  was  prop- 
erly answered  as  follows:  "The  state- 
ment of  the  law  by  the  court  is  the 
best  evidence  within  your  reach;  and, 
therefore,  in  view  of  that  evidence  and 
viewing  it  as  evidence  only,  you  are  to 
be  guided  by  what  the  court  has  said 
with  reference  to  the  law."  ComnCth  v. 
McManes,  143  P.  S.  64.  See  Comm'th  v. 
CosteUo,  1  Dist.  Kep.  746. 

47.  Upon  the  trial  of  a  criminal  in- 
dictment, it  is  the  duty  of  the  jury  to 
accept  the  instructions  of  the  judge  upon 
questions  of  law  and  to  apply  them  to 
the  facts  which  they  find ;  it  is  not  the 
province  of  the  jury  to  correct  what 
they  conceive  to  be  errors  of  the  court 
by  disregarding  the  court's  instructions. 
Comm'th  v.  Steffiier,  2  Dist  Rep.  162; 
8.  c.  10  Lane.  92. 

4a  Where  a  record  of  a  former  action 
is  offered  to  show  that  the  plaintiff's  de- 
mand is  res  adjudicaJxi,  the  question,  if 
determinable  from  such  record,  is  one  of 


law  for  the  court.     Ooodhart  v.  Bi^op, 
142  P.  S.  416. 

49.  The  addition  of  a  separate  and  in- 
dependent agreement  to  a  contract,  which 
does  not  expressly  or  by  fair  implic^on 
alter  the  terms  of  the  contract,  or  affect 
the  rights  and  duties  of  the  parties  there- 
under, will  not  operate  to  discharge  the 
sureties;  whether  the  additional  agree- 
ment amounts  to  an  alteration  of  the 
original  contract  is  a  question  for  the 
court  Barday  v.  Deckerhoof,  161  P.  S. 
374. 

50.  In  ejectment  by  a  vendor  against 
a  vendee  to  enforce  specific  performance 
of  an  agreement  to  purchase  land,  where 
the  defendant  claims  that  a  sufficient 
deed  was  not  tendered  to  him,  it  is  error 
for  the  court,  after  construing  the  agree- 
ment to  the  jury,  to  leave  it  to  them  to 
determine  from  inspection  whether  the 
deed  was  sufficient  under  the  written 
agreement.  Beeson  v.  Porter,  165  P.  S. 
679. 

51.  Where  evidence  consists  entirely 
of  writings  whose  authenticity  is  beyond 
question  and  which  are  not  amb^oos, 
its  construction  and  effect  is  for  the 
court  and  not  for  the  jury.  Sun  Fire 
Office  V.  Ermentrout,  11  C.  C.  21. 

(p)  Qaestions  «f  fact 

52.  Where  the  existence  of  an  agree- 
ment is  affiirmed  on  one  side  and  denied 
on  the  other,  it  is  properly  submitted  as 
a  question  of  fact  for  tiie  jury.  Bobiaon 
V.  Fetterman,  14  Atlan.  246 ;  8.  c.  12  Cent 
566;  Orenninger  v.  Gephart,  14  Atlan. 
262;  8.  0.12  Gent  455. 

53.  Upon  a  conflict  of  testimony  as  to 
the  truth  of  an  allegation,  the  question  of 
fact  is  for  the  jury.  CHara  v.  United 
Brethren  Mutual  Aid  Society,  134  P.  S.  417. 

54.  When  the  theories  of  the  plaintiff 
and  defendant  are  diametrically  opposed 
to  each  other,  the  question  of  fact  should 
always  be  left  to  the  jury.  Rafferty  v. 
Masonic  Bank,  7  Atlan.  93. 

55.  Evidence  tending  to  show  fraud 
should  always,  in  the  event  of  a  conflict^ 
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be  submitted  to  the  jvaj.    Landia  v.  2feff, 
9  Atlan.  926. 

56.  In  ejectment  by  a  purchaser  at 
sheriff's  sale  against  a  prcTious  vendee  of 
the  defendant's,  the  question  of  fraud  in 
the  transfer  was  properly  left  to  the  jury. 
Close  V.  Benjamin,  9  Atlan.  61. 

57.  In  an  action  against  the  sheriff 
for  a  wrongful  levy,  where  the  plaintiff 
claimed  title  by  a  bill  of  sale  one  day  pre- 
vious to  the  execution,  and  took  posses- 
sion at  once,  the  defendant  in  the  execu- 
tion remaining  as  an  employee,  the  ques- 
tion of  intent  to  defraud  creditors  was 
for  the  jury.    Oray  v.  Trent,  16  Atlan.  107. 

sa  If  a  husband  be  not  indebted  at 
the  time,  whether  a  conveyance  to  his 
wife  was  in  fraud  of  future  creditors  is 
for  the  jury.     Garis  v.  Fish,  7  Lane.  5. 

59.  On  the  trial  of  an  attachment  ex- 
ecution where  the  defendant  set  up  a 
transfer  of  his  claim  against  the  gar- 
nishee to  a  third  person,  the  bona  fdes  of 
such  transfer  was  properly  left  to  the 
jury.    King  v.  Beeaon,  8  Atlan.  198. 

60.  In  replevin  by  a  purchaser  of  a 
horse,  who  had  permitted  it  to  remain  in 
the  vendor's  possession,  against  a  subse- 
quent purchaser  from  the  same  vendor, 
the  question  of  the  bona  fides  of  both  sales 
was  properly  left  to  the  jury.  Maker  v. 
McCleOan,  8  Atlan.  174. 

61.  Where  the  wife  of  the  defendant 
claims  the  goods  in  a  sheriffs  interpleader 
and  bases  her  right  under  the  act  of  4 
May  1865  (Brightly's  Purdon  1301)  by 
reason  of  her  husband's  profligacy,  the 
question  of  whether  the  husl»nd  had 
neglected  or  refused  to  provide  for  her 
is  for  the  jury.  Bernhart  v.  Mitchell,  7 
Atlan.  283. 

62.  In  a  scire  faaax  sur  mortgage  the 
question  of  payment  was  properly  left  to 
the  jury.  Oerman  Insurance  Co.  v.  Dav- 
enport, 9  Atlan.  617. 

63.  Upon  a  sdre  facias  to  revive  a  judg- 
ment more  than  twenty  years  old,  the 
question  whether  a  payment  had  been 
made  thereon  within  the  twenty  years 
was  properly  left  to  the  jury.  Jenkins  v. 
Anderson,  11  Atlan.  658. 


64.  In  a  suit  by  a  receiver  of  a  bank, 
the  question  whether  the  notes  sued  on 
were  paid  by  a  check  deposited  by  de- 
fendant was  properly  left  to  the  jury  as 
a  question  of  fact.  Lingenfdter  v.  Wil- 
liams, 9  Atlan.  663. 

65.  In  an  action  against,  a  firm  for 
money  loaned,  if  the  defence  be  that  it 
was  an  individual  loan  to  one  partner, 
and  the  evidence  is  that  the  plaintiff's 
check  was  drawn  to  the  order  of  the  firm, 
the  question  should  be  submitted  to  the 
jury.   Dalmeyer  v.  Daimeyer,  16  Atlan.  72. 

66.  Where  a  note  was  found  among  the 
papers  of  a  decedent  and  the  defence  was 
that  it  was  an  accommodation  note,  the 
question  was  properly  left  to  the  jury  as 
a  question  of  fact  Potteiger  v.  Potteiger, 
8  Atlan.  632. 

67.  Upon  the  ownership  of  a  note  the 
questions  of  gift  and  undue  influence  in 
procuring  the  same  were  both  properly 
left  to  the  jxiry.  Osthaus  v.  McAndrew, 
8  Atlan.  436. 

6a  Upon  a  plea  in  trespass  of  liberum 
tenementum,  there  being  a  conflict  of  testi- 
mony as  to  the  ownership  of  the  freehold, 
it  was  properly  left  to  the  jury.  Grove 
V.  McAkvy,  8  Atlan.  210. 

69.  The  ownership  of  the  wires  beneath 
the  plastering  used  in  wiring  a  building 
for  electric  lighting  was  left  to  the  jury 
under  all  the  evidence  as  a  question  of 
fact.  Harrisburg  Electric  Light  Co.  v. 
Goodman,  129  P.  S.  206. 

70.  Whether  or  not  a  mechanics'  lien 
properly  states  the  location  of  the  build- 
ing is  a  question  of  fact  for  the  jury. 
Wetkered  v.  Garret,  7  C.  C.  636 ;  Brown  v. 
West,  Ibid.  619. 

71.  In  ejectment,  the  only  question 
being  one  of  lines,  it  was  properly  left  to 
the  jury.    Kime  v.  Polen,  8  Atlan.  783. 

72.  In  trespass  quare  da^isum  /regit,  if 
there  be  a  conflict  of  testimony  as  to 
boundary,  the  question  is  for  the  jury. 
Keizery.  Beemer,  13  Atlan.  909. 

73.  The  application  of  the  description 
in  a  levy  and  sheriff's  deed  to  the  land  is 
a  question  for  the  jury.  Stroup  v.  Mo- 
Closkey,  3  Cent  613. 
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74.  The  location  of  a  tract  of  land  as 
made  upon  the  ground  is  a  question  of 
fact  for  the  jury.  Christ  v.  Thompson, 
2  Cent.  623. 

75.  In  replevin  by  a  daughter  against 
her  mother  for  a  piano,  the  question  of 
gift  by  plaintiff's  deceased  father  to  the 
plaintiff  was  properly  left  to  the  jury. 
Swab  v.  Miller,  9  Atlan.  667. 

76.  Where  a  deed  to  plaintiff,  duly 
acknowledged  but  not  recorded,  was  found 
among  the  papers  of  the  plaintiff's  de- 
ceased stepfather,  who  was  also  his  guar- 
dian, and  there  was  evidence  that  it  was 
executed  in  settlement  of  his  guardian- 
ship, the  question  of  delivery  was  properly 
left  to  the  jiuy.  Stoney  v.  Winterholter, 
11  Atlan.  611. 

77.  If  no  money  be  paid  at  the  exe- 
cution of  the  deed,  the  question  whether 
it  was  a  gift  or  whether  the  consideration 
was  to  be  subsequently  paid  is  one  of  fact 
for  the  jury.    Horn  v.  Buck,  8  Atlan.  609. 

78.  If  the  question  as  to  the  actual 
character  of  a  saw-mill,  whether  movable 
or  permanent,  be  conflicting,  the  question 
of  fixture  is  one  for  the  jury.  Benedict  v. 
Marsh,  127  P.  S.  309. 

79.  If  a  fire  policy  provide  for  immedi- 
ate notice  of  loss,  but  fixes  no  time,  a 
reasonable  time  is  to  be  allowed  therefor. 
The  act  of  27  June  1883  (Brightly's  Pur- 
don  1051)  does  not  exact  the  notice  within 
ten,  or  proofs  within  twenty,  days  of  the 
fire.  If  the  facts  and  circumstances  are 
not  clearly  established  and  the  evidence 
is  conflicting,  the  question  of  reasonable 
time  is  for  the  jury.  Springfield  Fire  & 
Marine  Insurance  Co.  v.  Brovon,  128  P.  S. 
392. 

80.  Whether  the  delay  of  ten  days  of 
a  mutual  aid  society  in  refunding  an  as- 
sessment paid  to  an  agent  amounted  to  a 
waiver  of  a  previous  forfeiture  was 
properly  left  to  the  jury.  United  Breth- 
ren Mutual  Aid  Society  v.  Schwartz,  13 
Atlan.  769. 

81.  Whether  a  telegraph  company,  by 
dispensing  with  blanks  containing  a  limi- 
tation of  responsibility,  and  receiving 
and  delivering   oral   messages,  thereby 


waived  such  limitation,  was  a  question 
of  fact  for  the  jury.  Western  Union  Tel- 
egraph Co.  V.  Stevenson,  128  P.  S.  442. 

82.  In  a  suit  upon  the  subscription  to 
the  stock  of  a  railroad  company,  if  there 
be  evidence  of  abandonment,  the  ques- 
tion of  such  abandonment  should  be  sub- 
mitted to  the  jury.  Delaware  River  & 
Lancaster  Railroad  Co.  v.  Bovdand,  9 
Atlan.  929. 

83.  If  in  malicious  prosecution  the  evi- 
dence as  to  the  facts  showing  probable 
cause  be  contradictory,  the  question  of 
probable  cause  should,  under  proper  in- 
structions, be  left  to  the  jury.  Acker  v. 
Gundy,  12  Atlan.  596. 

84.  The  question  of  the  authority  of 
the  maker's  business  manager  to  sign  his 
name  to  the  note  in  suit,  or  whether  it 
was  subsequently  ratified,  was  properly 
submitted  to  the  jury.  Waiaon  v.  Im- 
kens,  126  P.  S.  630. 

85.  Upon  the  trial  of  a  sdre  facias  tur 
mortgage,  the  question  whether  an  em- 
bezzling conveyancer  was  acting  as  agent 
for  the  mortgagee  or  mortgagor  was,  un- 
der the  evidence,  properly  submitted  to 
the  jury.  Sargeant  v.  Martin,  133  P.  S. 
122;  s.  c.  26  W.  N.  C.  565;  Sargeant  v. 
Aberle,  134  P.  S.  613;  s.  c.  26  W.  N.  C. 
87. 

86.  Upon  a  conflict  of  testimony  be- 
tween the  manager  of  a  sewing  machine 
company  and  a  canvasser  as  to  the  man- 
ner in  which  the  commissions  were  to  be 
computed,  it  was  for  the  jury  to  say  what 
contract  had  been  made.  American  But- 
tonhole, Overseaming  &  Sewing  Machine 
Co.  V.  Maurer,  10  Atlan.  762. 

87.  The  questions  as  to  the  nature  of 
the  plaintiff's  (a  real  estate  broker)  ser- 
vices and  the  amount  of  compensation 
were  properly,  under  the  evidence,  sub- 
mitted to  the  jury.  Binggold  v.  Rhodes, 
132  P.  S.  189. 

88.  In  a  suit  by  an  employee,  who  was 
injured  by  the  falling  of  a  bridge  belong- 
ing to  the  employer,  the  question  of  the 
latter's  knowledge  of  its  unsoundness 
was  properly  left  to  the  jury.  Evertom 
T.  RoUinaon,  8  Atlan.  194. 
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89.  The  unquestioned  evidence  being 
that  the  deceased,  killed  at  a  public  cross- 
ing, stopped,  looked  and  listened,  whether 
the  place  where  he  stopped  was  a  suitable 
one  was  properly  left  to  the  jury.  Penn- 
aylvamia  &  New  York  Canai  &  Railroad 
Co.  T.  Huff,  8  Atlan.  789. 

90.  Where  the  versions  of  the  plaintiff 
and  defendant  differ  as  to  a  parol  con- 
tract, the  question  as  to  what  the  contract 
was  should  be  left  to  the  jury.  Muckle 
V.  Moore,  134  P.  S.  608 ;  s.  o.  26  W.  N.  C. 
333. 

91.  Though  the  evidence  tend  to  es- 
tablish the  plaintiff's  claim,  it  is  error  to 
give  binding  instructions  to  find  for  the 
plaintiff.  It  is  for  the  jury  to  consider 
the  testimony  and  find  the  facts.  KeUy 
V.  McGeliee,  137  P.  S.  443;  s.  c.  26  W. 
N.  C.  493. 

92.  Where  a  note,  unendorsed  by  the 
payee,  was  found  in  the  papers  of  the 
plaintiff's  decedent,  the  question  whether 
the  payee  had  left  it  with  the  decedent 
for  discount  only,  or  as  collateral  secur- 
ity for  his  having  gone  bail  for  stay  of 
execution,  was  properly,  under  the  evi- 
dence, left  to  the  jury.  Holohan  v.  Mix, 
134  P.  S.  88. 

93.  Where  the  facts  and  circumstances 
are  not  clearly  established  and  the  evi- 
dence is  conflicting,  the  question  of  rear 
sonable  time  is  for  the  jury,  under  proper 
instructions  from  the  court  as  to  the  law. 
Spnngfidd  F.  &  M.  Ins.  Co.  v.  Brown,  128 
P.  S.  392. 

94.  Where  matters  of  fact  depending 
on  oral  testimony  are  necessary  to  a  proper 
understanding  of  written  evidence,  such 
admixture  draws  the  whole  question  to 
the  jury.  Home  B.  &  L.  Aas^n  v.  KilpcU- 
rick,  140  P.  S.  406. 

95.  Where  the  assignment  of  a  judg- 
ment was  absolute  on  its  face,  and  the 
evidence  of  the  parties  was  conflicting  as 
to  whether  the  assignment  was  merely 
made  for  collection ;  it  was  held,  that  the 
question  whether  the  defendant  held  the 
money  in  trust  for  the  plaintiff  was  prop- 
«dy  for  the  jury.  Schwartz  v.  Heraker, 
140  P.  S.  660. 


96.  Where  the  defendants  claimed 
under  a  deed  in  1889  subject  to  certain 
leases  for  oil  purposes,  inter  alia  to  "  J. 
Beaumont  3  acres,"  without  further  de- 
scription or  identification,  it  was  error  to 
charge  the  jury  as  matter  of  law  that  the 
defendants  took  subject  to  a  lease  exe- 
cuted in  1882  to  G.  G.  Beaumont  and 
J.  B.  Drake  under  which  the  plaintiff 
claimed.  Whether  the  lot  leased  and 
that  conveyed  were  identical  was  neces- 
sarily for  the  jury,  and  could  be  deter- 
mined only  by  intrinsic  testimony. 
TTiompson  v.  Ridelsperger,  144  P.  S.  416. 

97.  Where  a  vendee  of  goods  from  a 
travelling  salesman  made  a  claim  for 
defects,  and  the  principal  authorized  his 
salesman  to  make  an  allowance  of  fifty 
dollars,  but  the  salesman  agreed  to  take 
back  the  goods  on  receiving  another 
order,  and  this  agreement  was  repudiated 
by  the  purchaser;  it  was  hdd,  that  the 
agent's  authority  was  a  question  for  the 
jury.  Louchhiem  v.  Davies,  148  P.  S. 
499. 

96.  Where  the  evidence  as  to  the  per- 
formance of  an  entire  contract  is  conflict- 
ing, the  court  will  leave  the  question  to 
the  jury.  Bachler  v.  Cooper,  150  P.  8. 
533. 

99.  In  an  action  of  replevin,  where  the 
testimony  was  conflicting  as  to  when 
title  to  property  maniifactured  on  order 
was  to  pass,  the  question  was  properly 
left  to  the  jury.  Kent  Iron  &  Hardware 
Co.  V.  Norheck,  150  P.  S.  669. 

100.  Where  a  deed  sixty  years  old  calls 
for  a  corner  at  the  end  of  a  bridge,  the 
exact  position  of  which  is  disputed,  the 
question  of  the  location  of  the  bridge 
should  be  submitted  to  the  jury.  Krepps 
V.  Carlide,  167  P.  S.  358. 

101.  Where  material  facts  are  disputed 
or  even  in  doubt  or  inferences  of  fact  are 
to  be  drawn  from  the  testimony,  it  is  the 
exclusive  province  of  the  jury  to  deter- 
mine what  the  facts  are ;  where,  however, 
the  facts  are  admitted,  or  so  clearly 
proved  as  to  admit  of  no  reasonable 
doubt,  it  is  the  duty  of  the  court  to 
declare  the  law  applicable  to  them.  BaJier 
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v.  Westmoreland  &  Cambria  Natural  Gas 
Co.,  157  P.  S.  693. 

102.  The  question  of  the  location  of  the 
property  conveyed  or  the  application  of 
the  grant  to  its  proper  subject-matter  is 
a  question  of  fact  to  be  determined  by  the 
jury  with  the  aid  of  extrinsic  evidence. 
Sieigleder  v.  MarsluM,  169  P.  S.  77. 

103.  In  an  action  upon  a  life  policy,  it 
was  held,  that  the  condition  of  the  health 
of  the  insured  when  the  policy  was  issued 
was  a  question  of  fact,  and  it  would  have 
been  error  to  have  refused  to  submit  that 
question  to  the  jury.  Dietz  v.  Metropoli- 
tan Life  Ins.  Co.,  1C8  P.  S.  604. 

See  Neolioence. 

(e)  Mixed  questions  of  law  and  fact. 

10*.  In  criminal  libel  it  is  for  the  jury 
to  determine  whether  the  publication  is  a 
libel,  but  it  is  for  the  court  to  say  whether 
the  article  was  proper  for  public  inves- 
tigation and  information.  Comm'th  v. 
Murphy,  8  C.  C.  399. 

105.  In  malicious  prosecution  the  jury 
determines  what  facts  are  proved,  but 
whether  they  amount  to  probable  cause 
is  for  the  court.  Saunders  v.  Landes,  6 
Montg.  77. 

106.  Province  of  the  court  and  jury 
where  it  is  alleged  that  a  sheriff's  deed  is 
in  fact  but  a  mortgage.  Saunders  v. 
Ooidd,  134  P.  S.  446;  s.  c.  26  W.  N.  C. 
121. 

107.  As  to  the  province  of  the  court 
and  jury  in  cases  of  negligence,  see  note 
to  Barnes  v.  Sowden,  12  Atlan.  806. 


ym.  Giying  liquor  to  jttrors. 


loa  There  is  no  law  which  forbids 
the  use  of  intoxicating  liquors  by  jurors, 
even  in  a  capital  case ;  but  the  better  rule 
is  for  the  trial  judge  to  forbid  the  use  of 
liquor  in  the  jury-room  except  by  per- 
mission of  the  court  and  for  cause  shown. 
Where  a  juror  has  indulged  in  the  use  of 
liquor,  it  is  the  duty  of  the  coiirt  to  scru- 
tinize his  conduct,  and  if  it  appear  that 
he  has  been  intoxicated  to  any  degree,  a 
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new  trial  should  be  granted.    Comm'th  v. 
Oeary,  148  P.  S.  26. 

109.  A  verdict  of  murder  in  the  first 
degree  will  not  be  set  aside  because  the 
jury  were  furnished  with  liquor  during 
the  course  of  the  trial,  where  it  does  not 
appear  that  there  was  a  resulting  miscon- 
duct or  separation.  Comm'th  v.  Saiyardt, 
158  P.  S.  501 ;  aflirming  s.  c.  13  C.  C.  470. 

See  PBAcricE,  XXX. 

IX.  Separation  of  the  jury. 

110.  Judgment  will  not  be  arrested 
upon  a  verdict  of  murder  in  the  first  de- 
gree because  the  jury  was  allowed  to  sep- 
arate during  the  trial,  where  the  alleged 
separation  consisted  in  the  jury  sleeping 
in  two  adjoining  rooms  in  a  hotel  which 
did  not  communicate,  six  in  each  room, 
with  the  court  officers  in  charge,  sleeping 
in  an  adjoining  room  which  communi- 
cated with  one  of  the  jxury-rooms,  and  it 
appeared  that  the  doors  were  locked  by 
the  officers  and  that  there  was  no  tam- 
pering or  interference  with  the  jury. 
Comm'th  V.  Manfredi,  162  P.  S.  144. 

111.  Where  it  appeared  that  the  joiy 
being  in  a  room  at  a  hotel,  one  of  them 
stepped  out  on  a  balcony ;  it  was  AeU  to 
be  no  ground  for  a  new  trial,  it  being 
clearly  shown  that  nothing  was  said  to 
hinL     Comm'th  v.  Painton,  5  York  140. 

JUSTICES'  COURTS. 

See  Cektioraei  :  Constables  :  CoNTEin>T: 
Judgment:  Justices  of  the  Peacx: 
lain>l0bd  and  tenant  :  magistrates' 
CouBTS :  Penal  Statutes. 

I.  Jurisdiction. 

(a)  Of  the  personal  jurisdiction 
of  the  justice. 

(b)  Of  what  a  justice  has  juris- 
diction. 

(d)  Jurisdiction  under  the  act  of 
7  July  1879. 

(e)  Jurisdiction  in  trespass. 
(g)  How   jurisdiction   may  be 

ousted. 
(A)  Of  what  a  justice  has  no 
jurisdiction. 
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n.  Process. 

(a)  Of  the  summons. 

(b)  Service. 

(c)  Return. 

(d)  Appearance. 

(e)  Of  the  attachment. 
m.   Parties. 

rV.   Of  the  trial. 
V.   Adjournment. 

YI.  Statement  and  affidavit  of  defence. 
VII.   Of  the  judgment 
Vni.  Of  the  record. 
X.  Execution. 

(a)  General  principles. 

(b)  Of  the  levy  and  sale. 

(c)  Attachment  execution. 
XI.  Appeals. 

(a)  Right  of  appeal. 

(b)  Waiver    of    the    right    of 

appeal. 

(c)  Sum  in  controversy. 

(d)  When  an  appeal   must    be 

perfected. 

(e)  Entry  and  liability  of  bail 
(g)  Perfection  of  bail. 

(A)  Of  the  affidavit, 
(t^  Payment  of  costs. 
(A;)  Filing  an  appeal. 
(I)  When  allowed  nunc  pro  tunc. 
(m)  Motion  to  strike  off. 
(n)  Suits  for  wages  of  manual 
labor. 
XIL  Proceedings  in  the  common  pleas. 

I.  Jtirisdiction. 

(a)  Of  the  personal  jurisdiction  of  the 
justice. 

1.  A  justice  cannot  try  a  case  if  his 
nephew  be  one  of  the  parties.  Grammes 
V.  Emey,  7  Lane.  86. 

2.  A  justice  has  jurisdiction  of  a  suit 
by  a  guardian  for  a  debt  due  his  ward, 
though  the  guardian  be  the  brother  of  the 
justice.  Moaer  v.  Richards,  2  Northam. 
219. 

3.  Where  summonses  are  issued  by  each 
party  against  the  other,  before  different 
justices,  the  justice  who  issues  the  first 
summons  has  exclusive  jurisdiction ;  and 


this,  though  the  other  summons  be  first 
served.    Franklin  v.  Fox,  6  Kulp  391. 

4.  If  proceedings  be  begun  before  two 
magistrates  for  violations  of  the  Sunday 
law  of  22  AprU  1794  (Brightly's  Purdon 
1950)  on  the  same  day,  the  one  before 
whom  an  information  was  first  made  has 
exclusive  jurisdiction.  The  penalty  and 
costs  being  paid  in  the  second  case,  the 
penalty  was  remitted  on  appeal  in  the 
first  case  upon  payment  of  costs.  Gomm'th 
V.  MaHin,  7  C.  C.  163. 

5.  The  successor  in  office  of  an  alder- 
man is  entitled  to  the  possession  of  his 
dockets  and  has  exclusive  jurisdiction  to 
revive  a  judgment  thereon.  Gill\.  CoUins, 
1  Lack.  Jur.  224. 

6.  A  justice  who  is  disturbed  in  the 
performance  of  his  official  duties  by  loud 
whistling  by  a  passer-by,  may  arrest  the 
latter  without  a  warrant  for  the  obstruc- 
tion of  public  justice.  Comm'th  v.  Zant- 
zinger,  Vaux's  Dec.  132. 

(V)   Of  what  a  justice  has  jurisdiction. 

7.  On  failure  to  pay  a  hack  license, 
under  the  act  22  April  1889  (Brightly's 
Purdon  242),  suit  may  be  brought  for  its 
recovery  before  a  justice  of  the  peace. 
Washington  v.  McOeorge,  146  P.  S.  248. 

a  A  justice  has  jurisdiction  where  the 
claim  is  reduced  to  the  statutory  limit 
either  by  direct  payment  or  by  dealings 
amoimting  to  and  admitted  as  payments. 
McFarland  v.  CfNeU,  166  P.  S.  260. 

9.  A  justice  has  jurisdiction  of  an 
action  on  a  promissory  note  in  the  hands 
of  an  endorsee  although  the  consideration 
of  the  note  was  the  sale  of  a  tract  of 
land.    Packer  v.  Taylor,  12  C.  C.  521. 

10.  In  an  action  by  an  endorsee  of  a 
promissory  note  against  the  maker,  where 
the  consideration  of  the  note  was  the  sale 
of  real  property,  a  justice  has  jurisdic- 
tion, but  he  would  not  have  jurisdiction 
in  a  suit  brought  by  the  payee.  Hun- 
sicker  V.  MiUer,  14  C.  C.  261. 

11.  A  justice  has  jurisdiction  of  a  claim 
for  damages  by  reason  of  a  defendant 
having  thrown  lime  into  a  mortar  box 
along  a  public  street  so  that  the  plaintiff, 
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passing  bj,  was  splashed  and  had  her 
clothing  discolored.  Lehr  t.  Knausa,  4 
Northam.  372. 

IX  A  justice  has  jurisdiction  of  an 
action  upon  a  book  account  although  the 
summons  states  that  it  is  "in  plea  of 
settlement  of  book  account";  such  an 
action  does  not  thereby  sound  in  account 
render.    Metzgar  v.  Shetter,  4  York  7. 

(<i)  Jnrladiction  iuid«r  tta«  act  of  7  July 
1879. 

13.  The  jurisdiction  of  justices  in  cases 
of  rent  was  enlarged  to  three  hundred 
dollars  by  the  act  7  July  1879  (Brightly's 
Purdon  1128).  Beatty  v.  Bankin,  139  P. 
8.  368;  8.  0.  38  P.  L.  J.  239.  Harvey  v. 
Gunzberg,  148  P.  S.  294;  Davis -r.  Bowe, 
11  Lane.  249. 

14.  Under  the  act  7  July  1879 
(Brightly's  Purdon  1128)  a  justice  has 
jurisdiction  of  the  claim  of  a  tenant  to 
defalcate  his  account  out  of  the  rent, 
although  the  amount  of  rent  claimed 
exceeds  one  hundred  dollars  but  is  less 
than  three  hundred  dollars.  Lowenatein 
V.  Helfrich,  7  Kulp  633. 

15.  If  the  sum  demanded  is  between 
one  hundred  and  three  hundred  dollars 
the  act  of  7  July  1879  (Brightly's  Purdon 
1128)  does  not  extend  the  jurisdiction  of 
the  justice  to  issue  an  attachment  under 
the  act  of  8  May  1874  (Brightly's  Purdon 
1138)  against  a  non-resident  debtor  where 
he  is  in  the  county  when  the  writ  is  issued ; 
but  if  judgment  be  entered  on  a  summons 
issued  at  the  same  time,  while  the  attach- 
ment will  be  quashed  the  judgment  will 
be  allowed  to  stand.  Fair  t.  Hamlin,  2 
Northam.  262. 

16.  In  actions  of  contract  instituted  by 
foreign  attachment,  a  justice  of  the  peace, 
under  the  act  7  July  1879  (Brightly's 
Purdon  1128),  has  jurisdiction  to  the 
amount  of  three  hundred  dollars.  Bwmr 
gardner  v.  Morris,  42  P.  L.  J.  366. 

(e)  Jorisdlction  in  trespaM. 

17.  The  act  of  26  May  1887  (Brightly's 
Purdon  1728),  abolishing  the  distinction 


between  trespass  and  case,  did  not  extend 
the  jurisdiction  of  justices  to  actions  for 
consequential  damages.  Milhanser  v.  Mor- 
gan, 6  Kulp  48. 

18.  A  justice  has  jurisdiction  of  an 
action  of  trespass  for  the  wrongful  seiz- 
ure and  sale  of  property  belonging  to 
another  than  the  execution  defendant. 
Pressd  v.  Bice,  142  P.  S.  263. 

IS.  A  justice  has  no  jurisdiction  of  an 
action  of  trespass  against  a  troUey-car 
company  for  damages  to  plaintiff's  wagon 
caused  by  the  same  being  struck  by  the 
defendant's  car  on  the  public  highway. 
ThUow  T.  Philadelphia  Traction  Co.,  4 
Dist  Eep.  83. 

20.  Where  the  plaintiffs  claim  was  for 
"three  dollars  for  one  log  chain  loaned  to 
defendant  and  which  defendant  refused 
to  return,  although  several  demands  had 
been  made  for  the  same";  it  was  hdd, 
that  the  record  sufficiently  alleged  a  con- 
version so  as  to  give  the  justice  jurisdic- 
tion in  an  action  of  trespass.  Cadvoallader 
V.  Wagner,  7  Kulp  466. 

21.  A  justice  has  no  jurisdiction  of  an 
action  of  trespass  for  damages  against  a 
master  for  the  negligence  of  his  servant. 
The  act  of  26  May  1887  (Brightly's  Pur- 
don 1728),  abolishing  the  distinction  be- 
tween trespass  and  case,  does  not  extend 
the  jurisdiction  of  justices.  Lynch  v. 
Alderfer,  6  Montg.  108. 

22.  A  justice  has  jurisdiction  of  an 
action  of  trespass  for  damages  done  and 
committed  by  the  defendant's  employees, 
while  in  the  service  of  the  defendant,  to 
the  personal  property  of  the  plaintifL 
Carle  v.  WhUe  Haven  Ice  Co.,  16  C.  C.  646. 

23.  A  justice  has  jurisdiction  of  an 
action  for  damages  caused  by  the  trespass 
of  defendant's  cattle.  Moore  v.  Oochly,  7 
Lane.  161. 

24.  Where  an  owner  of  cattle  is  liable 
for  a  trespass  committed  by  them,  and  the 
question  of  negligence  in  permitting  them 
to  nm  at  large  is  one  of  fact  to  be  decided 
by  the  evidence,  a  justice  of  the  peace 
has  jurisdiction  in  such  a  case.  Ziegler 
V.  Hons,  6  Kulp  374. 

25.  Where  the  defendant  by  the  plain- 
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tiff's  permission  used  the  plaintiff's  barn 
for  his  cow  and  horse,  and  the  plaintiff 
nailed  up  some  boards  in  the  bam  to  hoist 
hay ;  it  was  held,  that  a  justice  had  juris- 
diction of  an  action  against  the  defendant 
in  trespass  for  removing  and  taking  away 
the  boards.  Hildebrand  v.  Smith,  8  Lane. 
181.  See  Hildebrand  v.  Smith,  8  Lane.  179. 

26.  A  justice  has  jurisdiction  of  an 
action  of  trespass  quare  dausumfregit  for 
damages  done  by  cattle.  House  v.  Zieg- 
ler,  11  C.  C.  159. 

27.  Magistrates  in  Philadelphia  have 
jurisdiction  to  the  extent  of  one  hundred 
dollars  of  actions  of  trespass  for  injuries 
to  real  or  personal  property.  Porter  v. 
Butchers^  Ice  &  Coal  Co.,  11  C.  C.  266. 

28.  A  justice  has  jurisdiction  in  an 
action  of  trespass  where  the  matter  in 
controversy  is  not  title  to  land  but  merely 
a  license  to  pass  over  and  through  the 
land.     Dobson  v.  HvU,  10  Lane.  169. 

29.  In  an  action  of  trespass  the  cause 
of  action  must  be  consistent  with  the 
form  of  action  employed ;  in  an  action  of 
trespass,  it  was  held  to  be  error  to  enter 
judgment  for  the  price  of  milk  sold  and 
delivered.  Weis^erger  v.  White,  12  C.  C. 
224. 

30.  Upon  certiorari  to  a  justice's  judg- 
ment in  trespass,  it  was  held,  that  the 
transcript  was  insufficient  where  it  did 
not  set  forth  the  character  of  the  alleged 
injury  with  sufficient  clearness  to  indi- 
cate that  the  justice  had  jurisdiction. 
Fitzgerald  v.  Campbdl,  10  C.  C.  396. 

31.  Since,  the  act  25  May  1887 
(Brightly's  Purdon  1728)  where  a  justice 
entertains  jurisdiction  in  an  action  of 
"  trespass,"  his  record  must  designate  the 
wrongful  act  alleged  so  as  to  show  that 
it  is  within  the  jurisdiction  of  the  justice 
conferred  by  the  act  22  March  1814 
(Brightly's  Purdon  1148) ;  otherwise  the 
case  will  be  reversed  on  certiorari.  Wood 
v.  Bnmsm,  12  C.  C.  546. 

(or)  How  jniiadlctlon  may  b«  oostad. 

32.  Since  the  passage  of  the  act  7 
July  1879  (Brightly's  Purdon  1131),  an 
affidavit   that   the   title  to  real    estate 


"may"  come  in  question,  filed  before  the 
hearing  by  a  defendant,  is  sufficient  to 
deprive  the  magistrate  of  jurisdiction. 
The  provision  of  the  act  22  March  1814, 
sec.  2  (Brightly's  Purdon  1148),  is  re- 
pealed by  the  act  of  1879.  Shober  v. 
Henry,  6  Del.  118. 

33.  An  affidavit  that  the  title  to  land 
will  come  in  question  ousts  the  jurisdic- 
tion of  a  justice ;  and  this,  without  ten- 
dering one-half  the  costs.  Williams  v. 
Williams,  6  Kulp  415;  Fogg  v.  Perry,  6 
Kulp  458. 

34.  An  affidavit  that  the  title  to  land 
will  come  in  question,  in  order  to  oust 
the  jurisdiction  of  the  justice  should 
be  filed  before  the  trial;  query,  if  after 
filing  such  affidavit,  the  defendant  pro- 
ceeds and  submits  his  defence,  does  such 
action  amount  to  a  waiver.  Baif  v.  Cham- 
berlain, 2  Lack.  Jur.  381. 

39.  Where  a  defendant  before  a  justice 
submits  his  defence  and  does  not  make 
oath  that  the  title  to  land  will  come  in 
question,  he  cannot  afterwards  on  cer- 
tiorari have  the  judgment  set  aside  on 
the  ground  that  evidence  showed  that 
the  title  to  laud  did  come  into  question. 
Dobson  V.  Hull,  10  Lane.  169 

(ft)  Of  what  a  justice  has  no  jurisdiction. 

36.  A  justice  has  no  jurisdiction  of  an 
action  for  damages  for  an  excessive  dis- 
tress.    Wetter  v.  Cramer,  1  Northam.  344 

37.  A  justice  of  the  peace  has  no  juris- 
diction in  a  suit  for  damages  for  main- 
taining a  nuisance.  Heisey  v.  WUmer,  6 
Del.  116. 

38.  A  justice  has  no  jurisdiction  in  an 
action  against  a  defendant  for  damage 
to  the  plaintiff's  wagon  by  colliding  with 
it  on  the  public  road.  Zech  v.  Oroff,  12 
Lane.  34. 

39.  A  justice  of  the  peace  has  no  juris- 
diction of  an  action  for  consequential 
damages  arising  from  the  negligence  of 
a  defendant  as  bailee.  Dougherty  v.  Bone, 
6  Kulp  141. 

40.  A  justice  of  the  peace  has  no  juris- 
diction where  the  cause  of  action  is  the 
failure  of  the  defendants  to  repair  a  steam 
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boiler,  which  they  had  ^^eed  to  do  within 
a  certain  time,  and  the  total  destruction 
of  the  boiler,  by  reason  of  the  defendants' 
negligence.  Zdl  v.  Star  Steam  Heating 
Co.,  10  Lane.  133 ;  s.  c.  6  Del.  234. 

41.  A  justice  of  the  peace  has  no  juris- 
diction of  an  action  brought  for  an  injury 
committed  by  an  alleged  malicious  dog. 
Henry  v.  Mulherrin,  6  Kulp  462. 

42.  A  justice  has  no  jurisdiction  of  an 
action  for  damages  caused  by  the  killing 
of  plaintiffs  chickens  by  the  defendant's 
dog.  Bodenbough  v.  Bemice,  3  Northam. 
73. 

43.  A  justice  has  no  jurisdiction  of  an 
action  against  a  county  to  enforce  the 
payment  of  costs  in  a  criminal  prosecu- 
tion for  which  the  county  is  claimed  to 
be  liable ;  the  proper  remedy  is  by  man- 
damus.   Walton  V.  Lerch,  2  Northam.  388. 

44.  A  justice  has  no  jurisdiction  in  an 
action  against  a  township  for  the  negli- 
gence of  its  officers  in  failing  to  keep  a 
public  highway  in  repair.  HiU  v.  Tio- 
nesta  Township,  129  P.  S.  625. 

45.  Under  the  act  4  May  1889  (Bright- 
ly's  Purdon  1325),  a  penalty  for  failure 
to  secure  a  license  by  transient  retail 
merchants  must  be  recovered  by  indict- 
ment in  the  quarter  sessions ;  justices  of 
the  peace  have  no  jurisdiction.  Strouds- 
burg  Borough  v.  Brown,  11  C.  C.  272. 

46.  If  a  report  of  referees  awards 
money  to  be  paid  by  defendant  and 
other  things  to  be  done  by  plaintiff,  if 
the  court  cannot  enforce  both  they  will 
enforce  neither.  A  justice  has  no  juris- 
diction of  a  suit  for  the  money  awarded. 
The  remedy  is  by  bill  in  equity.  Tatea 
V.  Demmer,  9  C.  C.  80;  s.  c.  4  Del.  324. 

47.  Where  the  parties  to  a  dispute  ap- 
peared before  a  justice  and  stated  that 
they  had  agreed  to  refer  all  matters  at 
variance  between  them  to  three  men 
whom  they  named  for  their  decision,  and 
that  they  had  fixed  upon  a  time  and  place 
for  the  hearing  and  that  the  award  should 
be  final,  and  the  justice  wrote  out  the 
agreement  on  the  docket  and  the  arbitra- 
tors returned  the  award  to  the  justice, 
who  thereupon  wrote  upon  his  docket 


"judgment  publicly  according  to  the 
above  award  " ;  it  was  hM,  that  the  jus- 
tice had  no  jurisdiction  over  the  award 
and  that  the  agreement  contained  all  the 
elements  .of  a  common  law  submission, 
and  that  the  award  of  the  arbitrators 
was  conclusive.  Climenson  v.  Climenton, 
163  P.  S.  451. 

4a  A  justice  has  no  authority  to  enter 
judgment  upon  a  claim  exceeding  three 
himdred  doUars  unless,  in  the  absence  of 
protest,  the  debtor  voluntarily  appears 
before  him  and  confesses  judgment.  Mo 
Dotmell  V.  Hodgins,  3  Lack.  Jur.  285; 
8.  c.  1  Lack.  L.  N.  47. 

49.  Under  the  act  20  March  1810,  sec. 
14  (Brightly's  Purdon  1127),  a  justice 
has  no  jurisdiction  of  matters  exceeding 
three  hundred  dollars  unless  the  judg- 
ment has  been  voluntarily  confessed  or 
there  was  an  acknowledged  undisputed 
balance  —  a  case  of  mutual  accounts  ad- 
mitted to  be  fair  and  just — and  the  jus- 
tice performed  the  part  of  an  accountant 
merely  by  deducting  the  lesser  from  the 
greater  sum.  Peter  v.  Gable,  4  Northam. 
87. 

50.  Where  the  transcript  shows  that 
the  justice  had  no  jurisdiction  in  such  a 
matter  for  the  reason  that  the  injury  was 
properly  suable  for  in  an  action  on  the 
case,  the  judgment  will  be  reversed  on 
certiorarL    Davies  v.  Boaser,  6  Kulp  268. 

n.  Process. 
(o)  Of  the  Bnmmons. 

51.  Where  a  summons  is  issued  in  a 
borough  divided  into  wards,  it  must  des- 
ignate in  which  ward  the  justice's  o£Sce 
is  situated.  Mitchie  v.  Pord,  11  C.  C 
590;  Sobbina  v.  Curley,  15  C.  C.  428. 

52.  A  summons  which  does  not  inform 
the  defendant  where  he  is  to  appear  is 
fatally  defective.  Rea  v.  Titman,  14  C. 
C.  651. 

53.  The  defendant  should  be  summoned 
to  appear  at  the  justice's  court;  if  the 
summons  fails  to  inform  the  defendant 
where  to  appear  it  is  fatally  defective. 
NtUz  V.  Union  2fat.  Bank,  4  Montg.  213. 
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54.  A  summons  issued  by  a  justice 
should  state  where  his  office  can  be  found ; 
if  it  fails  to  so  state  and  judgment  is  en- 
tered for  want  of  an  appearance,  it  will  be 
set  aside  on  certiorari.  Mack  v.  Miller,  9 
Montg.  96. 

55.  Dvbitatur,  whether  a  non-resident 
defendant  must  not  in  all  cases,  under  sec- 
tion 26  of  the  act  of  12  July  1842  (Bright- 
ly's  Purdon  1131),  be  proceeded  against 
by  short  summons.  Link  v.  Bepple,  7 
C.  C.  138. 

56.  Upon  certiorari  to  a  justice's  judg- 
ment, an  exception  that  the  defendant 
was  a  non-resident  and  should  have  been 
sued  by  a  short  summons  cannot  be  sus- 
tained when  the  return  of  the  constable 
shows  that  he  was  served  by  leaving  a 
copy  at  his  dwelling-house  with  an  adult 
member  of  his  family.  Foy  v.  Bice,  3 
Lack.  Jur.  17. 

57.  Where,  upon  certiorari,  the  justice 
denied  imder  oath  that  there  was  a  ma- 
terial interlineation  in  a  summons  after  it 
was  served,  and  his  testimony  was  corrob- 
orated by  the  constable ;  it  was  Md,  that 
the  presumption  in  favor  of  the  honesty 
of  the  justice  and  the  correctness  of  his 
record  would  prevail  over  the  oath  of  the 
defendant  to  the  contrary.  Fitzgerald  v. 
CampbeU,  10  C.  C.  396. 

5a  Where  a  justice  has  issued  a  crim- 
inal warrant  he  cannot  convert  the  case 
into  an  action  for  damages  and  enter 
judgment  in  favor  of  the  plaintiff.  Clader 
v.  Shepoioich,  13  C.  C.  469. 

(6)   Service. 

59.  Under  the  act  20  March  1810 
(Brightly's  Purdon  1129)  a  summons  may 
be  served  by  leaving  a  copy  at  the  defend- 
ant's house  in  the  presence  of  a  neighbor. 
TTiatcher  v.  Beam,  14  C.  C.  109. 

60.  Where  personal  service  is  had,  it  is 
not  necessary  that  a  copy  of  the  summons 
be  left  with  the  defendant  as  in  actions 
begun  in  courts  of  record.  Lewis  Lumber 
&  Mfg.  Co.  V.  Buggies,  6  Kulp  381. 

61.  A  return  of  service  "  by  leaving  a 
copy  of  the  original  summons  on  the  de- 
fendant Daniel  Haas,  by  leaving  a  copy 
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at  the  dwelling-house  with  a  member  of 
the  family,"  was  held  to  be  a  sufficient 
compliance  with  the  substantial  require- 
ments of  the  law  although  not  technically 
accurate.     Qillen  v.  Haas,  2  York  40. 

62.  The  original  summons  must  be 
produced  to  the  defendant  and  he  be  in- 
formed of  the  contents.  It  is  not  suffi- 
cient to  hand  him  a  copy.  Where  ser- 
vice is  made  by  leaving  a  copy  it  need  not 
be  an  attested  copy.  Delaware,  L.  &  W. 
Bailroad  Co.  v.  Plymouth,  6  Kulp  91. 

63.  The  service  of  a  summons  upon  the 
assistant  secretary  of  a  corporation  is 
not  a  valid  service.  WUkes-Barre  Oer- 
man  S.  V.  &  B.  Association  v.  Schubach, 

6  Kulp  136. 

64.  If  a  justice's  record  shows  a  service 
upon  an  insurance  company  by  the  con- 
stable of  another  county  deputized  by  a 
constable  of  this  county,  the  judgment 
will  be  reversed  unless  it  also  appear  that 
the  defendant  was  a  foreign  insurance 
company.  Berkenstock  v.  Peoples  MuL 
Live-Stock  Co.,  6  Lane.  397. 

65.  In  an  action  against  a  township, 
service  upon  one  supervisor  is  enough ;  a 
constable's  return  "  served  this  summons 
on  within  named  defendant  the  3d  of 
July  1893,  by  leaving  at  the  dwelling- 
house  of  P.  M.,  the  supervisor,  in  the  pres- 
ence of  an  adult  member  of  his  family  a 
true  copy  thereof,"  shows  a  good  service 
on  the  township;  the  return  need  not 
identify  the  person  with  whom  the  sum- 
mons was  left    Shea  v.  Plains  Township, 

7  Kulp  554. 

66.  If  judgment  be  by  default  the  rec- 
ord must  clearly  show  a  legal  service  of 
the  summons  or  it  will  be  reversed  on 
certiorari.  WUkes-Barre  German  S.  V.  & 
B.  Association  v.  ScJtubach,  6  Kulp  136. 

67.  A  defective  service  of  the  summons 
is  cured  by  the  defendant's  attorney  join- 
ing in  a  written  request  for  an  adjourn- 
ment. Baltimore  Mutual  Aid  Society  v. 
Keely,  6  Kulp  450. 

(c)  Return. 

68.  In  estimating  the  five  days  for  the 
return  of  a  justice's  summons,  the  day  of 
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the  date  of  the  summons  must  be  excluded. 
Montgomery  v.  Souder,  8  Lane.  185 ;  Fer- 
ris  V.  ZeicUer,  5  Kulp  396. 

69.  It  is  error  to  issue  a  summons  re- 
turnable in  more  than  eight  or  less  than 
five  days.  Aekerman  y.  Stoner,  7  Lane. 
73. 

70.  An  error  of  a  justice  in  making  a 
writ  of  scire  facias  to  revive  a  judgment 
returnable  eleven  days  after  it  is  issued 
is  an  irregularity  which  is  cured  by  the 
defendant's  appeal.  NecUon  v.  McNeal,  3 
Lack.  Jur.  117 ;  s.  c.  5  Del.  326. 

71.  Where  the  summons  fixed  Decem- 
ber 5th  as  the  return  day  and  the  copy 
served  fixed  December  7th,  and  the  hear- 
ing occurred  on  December  5th,  the  judg- 
ment was  reversed  on  certiorari.  Hoary 
T.  McHale,  13  C.  C.  256. 

72.  It  is  not  obligatory  upon  a  justice 
to  make  his  summons  returnable  between 
certain  hours;  a  judgment  will  not  be 
reversed  on  certiorari  because  the  sum- 
mons was  returnable  at  a  fixed  hour. 
Metzgar  v.  Shetter,  4  York.  7. 

73.  A  judgment  cannot  be  entered  by 
default  unless  the  return  of  service  be 
Bwom  to.    Hoary  v.  McHale,  13  C.  C.  256. 

74.  It  is  sufficient  on  certiorari  that 
a  constable's  return  appears  to  have 
been  "  on  oath  " ;  and  this,  though  there 
be  no  statement  that  the  constable  was 
sworn.  Enfield  v.  Squires  Hardware  Co., 
14  C.  C.  498. 

75.  Where  a  judgment  is  taken  before 
a  justice  by  default,  and  the  record  does 
not  show  tJiat  the  constable  was  sworn  to 
his  return,  a  transcript  of  the  judgment 
entered  in  the  common  pleas  will  be 
stricken  off.  Couch  v.  Heffron,  16  C.  C. 
631 

76.  Where  a  transcript  of  a  justice's 
judgment  shows  a  return  by  the  c<mstable 
and  a  personal  service,  yet  fails  to  disclose 
that  the  return  was  made  under  oath,  a 
judgment  by  default  entered  by  the  jus- 
tice is  void  and  the  transcript  will  be 
stricken  oft.  Knoblauch  v.  Hefron,  3 
Dist.  Rep.  765. 

77.  Where  the  defendant  fails  to  ap- 
pear, judgment  cannot  be  entered  against 


him  by  default  without  due  proof  under 
oath  of  the  service  of  the  summons; 
judgment  without  such  proof  will  be  re- 
versed on  certiorari.  Neai  v.  Dunoon,  9 
Montg.  93. 

7a  Upon  a  rule  to  strike  off  a  judg- 
ment entered  on  a  justice's  transcript 
where  the  record  of  the  justice  does  not 
show  the  date  of  the  return  of  service,  it 
will,  in  the  absence  of  affirmative  proof 
to  the  contrary,  be  presumed  that  the 
summons  was  returned  before  the  hear- 
ing of  the  case.  Shea  v.  Plains  Town- 
ship,  7  Kulp  654. 

79.  Where  the  service  of  a  summons 
was  upon  the  treasurer  of  a  company  bat 
in  the  return  he  was  described  as  clerk, 
and  after  the  service  the  word  "  treasurer  ** 
was  substituted  for  clerk ;  it  was  Iteld, 
that  such  substitution  was  not  such  an 
irregularity  as  would  vitiate  the  proceed- 
ings. Lewis  Lumber  &  Mfg.  Co.  v.  Bug- 
gies, 6  Kulp  381. 

80.  A  constable  has  no  right  to  change 
the  return  day  of  a  summons  which  has 
been  given  him  to  serve;  where  he  re- 
ceives it  too  late  to  serve  it  in  time  he 
should  return  it  "tarde  venit"  and  let 
the  justice  issue  a  new  summons.  Eabtf 
V.  Beam,  9  Lane.  33.  See  s.  c.  9  Lane 
260. 

81.  An  action  does  not  lie  against  a 
constable  for  altering  the  return  day  in 
a  summons  before  serving  it  upon  the 
defendant  Comm'th  v.  Warfd,  167  P.  8. 
444. 

82.  A  constable's  return  should  either 
set  forth  the  name  or  otherwise  suffi- 
ciently identify  the  name  of  the  member 
of  the  family  in  whose  presence  the  copy 
was  left.    B^an  v.  Timony,  7  C.  C.  66. 

83.  Where  a  summons  was  issued 
against  "Mr.  Yasser,  superintendent  of 
the  Imperial  Slate  Company";  it  was 
AeM,  that  a  return  of  service  on  "the  de- 
fendant" was  insufficient  to  sustain  a 
judgment  by  default  and  such  judgment 
was  reversed  on  eertionm.  Dotendorf  r. 
Vasser,  3  Northam.  82. 

84.  Where  liie  constable's  retom  is 
defective  in  not  showing  a  legal  service 
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tipon  a  company  defendant,  tlie  judgment 
will  be  reversed  on  certiorari.  Lewis 
lAimber  &  Mfg.  Co.  v.  Lewis,  6  Kulp 
422. 

85.  A  constable's  return  of  service 
upon  the  agent  of  a  non-resident  defend- 
ant cannot  be  contradicted  on  certiorari 
by  proof  that  the  party  named  was  not 
defendant's  agent.  Link  v.  Bejfple,  7 
C.  C.  138. 

86.  Where  a  summons  issued  by  a  jus- 
tice shows  a  return  of  "  served  by  copy," 
the  judgment  entered  thereon  cannot  be 
attacked  in  an  action  of  replevin  to  re- 
cover the  goods  sold  on  execution  under 
the  judgment;  and  this,  although  the 
justice's  docket  contains  the  entry 
"  served  by  leaving  copy  at  place  of  busi- 
ness."   Sweeney  v.  GHrolo,  154  P.  S.  609. 

87.  A  judgment  on  an  insufficient  re- 
turn by  a  constable  is  not  void  but  void- 
able.   Smith  V.  Snyder,  6  Lane.  321. 

(<f)  Appearance. 
8a  Where  the  plaintiff  filed  a  probated 
account  under  the  act  7  July  1879,  sec.  2 
(Brightly's  Purdon  1131),  and  the  defend- 
ant filed  an  affidavit  of  defence  on  the 
morning  of  the  day  of  hearing,  and  the 
defendant  did  not  appear  in  person  or  by 
counsel  at  the  hearing,  which  was  fixed  at 
four  o'clock  in  the  afternoon ;  it  was  held, 
that  there  was  no  appearance  and  that 
judgment  was  properly  entered  by  de- 
fault Elwood  Paper  Co.  v.  Badziewias, 
16  C.  C.  81. 

89.  Where  a  defendant  has  been  served 
wiljh  a  long  summons  instead  of  a  short 
summons,  and  he  appears  in  response 
thereto  and  has  the  hearing  postponed 
and  subsequently  makes  defence,  he  will 
be  presumed  on  certiorari  to  have  waived 
the  irregularity.  Temple  v.  Myers,  16 
C.  C.  232. 

90.  Where  a  summons  was  to  an  of- 
ficer of  a  corporation  individually  and 
the  transcript  showed  that  the  suit  was 
against  the  corporation  against  which  the 
judgment  was  given;  it  was  Jield,  upon 
certiorari,  that  the  appearance  of  the  cor- 
poration as  shown  by  the  transcript  cured 


any  defect  in  the  summons.  WestMyera- 
town  Creamery  Co.  v.  Uhrich,  1  Mag.  & 
Con.  43. 

91.  An  appearance  before  a  justice  by 
a  defendant  who  has  not  been  served  will 
not  toll  the  want  of  such  service  where  it 
is  doubtful  whether  he  appeared  as  a 
party  or  as  a  witness,  or  whether  as  agent 
or  in  his  own  right.  Strauss  v.  Weaver, 
3  Northam.  87 ;  s.  c.  4  Del.  564. 

92.  The  defendant's  appearance  before 
a  justice  is  a  waiver  of  the  irregvdarity  of 
making  the  writ  returnable  after  too  long 
a  time.  McOinley  v.  McDonotigh,  27  W. 
N.  C.  340. 

93.  Where  the  defendant  employed  an 
attorney  who  went  to  the  justice's  office 
before  the  time  fixed  for  the  hearing  and 
left  upon  ascertaining  that  the  summons 
had  not  been  served  in  time ;  it  was  held, 
that  there  was  no  sufficient  appearance  to 
cure  the  defect  in  the  service  and  a  judg- 
ment by  default  was  reversed  on  certiorari. 
Adams  v.  Anderson,  1  York  12. 

94.  A  defective  service  is  cured  by 
the  defendant's  appearance.  Hartmxin  v. 
Kottcamp,  2  York  215. 

(«)  Of  the  attachment. 

95.  Under  the  act  7  July  1879  (Bright- 
ly's  Purdon  1128)  and  the  act  12  July 
1842  (Brightly's  Purdon  1136)  a  justice 
has  jurisdiction  to  issue  attachments 
against  non-resident  debtors  in  claims 
amounting  to  three  hundred  dollars  and 
less.  Enfidd  v.  Squires  Hardware  Co.,  14 
C.  C.  498. 

96.  If  the  sum  demanded  is  between 
one  hundred  and  three  hundred  dollars, 
the  act  of  7  July  1879  (Brightly's  Purdon 
1128)  does  not  extend  the  jurisdiction  of 
the  justice  to  issue  an  attachment  under 
the  act  of  8  May  1874  (Brightly's  Purdon 
1138)  against  a  non-resident  debtor,  where 
he  is  in  the  county  when  the  writ  is  issued ; 
but  if  judgment  be  entered  on  a  summons 
issued  at  the  same  time,  while  the  attach- 
ment will  be  quashed,  the  judgment  will 
be  allowed  to  stand.  Fair  v.  Hamlin,  2 
Northam.  262. 

97.  A  justice  cannot  issue  an  attach- 
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ment  under  the  act  of  8  May  1874 
(Brightly's  Purdon  1138)  against  an  in- 
habitant of  this  state  about  removing  to 
another.  That  act  only  applies  to  an 
actual  non-resident  having  property  here. 
King  v.  Harmon,  36  P.  L.  J.  384. 

98.  The  act  8  May  1876  (Brightly's 
Purdon  2077)  does  not  give  a  new  proc- 
ess for  the  commencement  of  an  action ; 
an  attachment  cannot  issue  as  an  original 
process  to  collect  a  debt  for  boarding. 
Garden  v.  Scott,  1  Kulp  196 ;  McGiidey  v. 
McDonough,  3  Lane.  202 ;  s.  c.  27  W.  N. 
C.  340 ;  Carlin  v.  Holland,  11  C.  C.  20 ; 
Thatcher  v.  Beam,  14  C.  C.  109 ;  McCarty 
V.  Dougherty,  16  C.  C.  86 ;  Dillon  v.  Trever- 
ton,  16  C.  C.  89 ;  contra,  Smith  v.  Dingtts, 
12  C.  C.  299 ;  Tliomas  v.  Glasgow,  13  C.  C. 
167. 

99.  Where  a  summons  in  attachment 
is  issued,  the  justice  has  no  jurisdiction, 
under  the  act  12  July  1842  (Brightly's 
Purdon  1136),  to  adjudge  the  ownership  of 
the  property  attached ;  that  act  contains 
no  provision  for  summoning  a  garnishee 
or  for  determining  the  interests  of  third 
persons.  Jackson  v.  Bradley,  11  C.  C. 
321. 

100.  Where  the  plaintiff's  affidavit  in 
an  attachment  fails  to  aver  that  the  de- 
fendant is  a  non-resident  of  the  common- 
wealth, the  attachment  will  be  quashed ; 
but  if  the  defendant  appears  and  judg- 
ment is  rendered  for  plaintiff  on  the 
merits,  a  subsequent  sale  will  divest  the 
defendant's  title.  Bollinger  v.  Gallagher, 
144  P.  S.  206. 

101.  An  affidavit  which  charges  fraud 
in  general  terms  following  the  language 
of  the  act  12  July  1842  (Brightly's  Pur- 
don 67)  is  sufficient  to  give  a  justice  juris- 
diction to  issue  an  attachment.  Spencer 
V.  Bloom,  149  P.  S.  106. 

101.  An  affidavit  that  deponent  has 
good  reason  to  believe  that  the  defendant 
is  about  to  dispose  of  his  personal  prop- 
erty and  leave  the  county  with  the  intent 
to  defraud  his  creditors,  is  not  sufficient 
to  sustain  an  attachment.  Gates  v.  Bloom, 
149  P.  S.  107. 

103.   In  a  proceeding  by  attachment 


before  a  justice,  where  objection  was 
made  in  a  justice's  court  as  to  the  suffi- 
ciency of  the  affidavit ;  it  waa  held,  that 
an  appeal  by  the  defendant  was  no  waiver 
of  the  right  to  except  to  the  jurisdiction. 
Gates  V.  Bloom,  149  P.  S.  107. 

104.  An  affidavit  which  avers  that 
plaintiff  has  every  reason  to  believe  that 
the  defendant  is  about  to  dispose  of  his 
personal  property  and  leave  the  county 
with  intent  to  defraud  his  creditors,  is  in- 
sufficient to  sustain  an  attachment  under 
the  act  12  July  1842  sec.  27  (Brightly's 
Purdon  1136),  and  such  an  attachment 
will  be  quashed  by  the  common  pleas 
upon  an  appeal  where  such  want  of  juris- 
diction is  shown  at  any  time  before  the 
determination  of  the  suit.  CunoensviUe 
Mfg.  Co.  V.  Moom,  10  C.  C.  295. 

105.  An  affidavit  which  merely  avers 
that  the  defendant  is  going  out  of  the 
county  with  intent  to  defraud  his  credit- 
ors is  insufficient.  Griffis  v.  Stoidc,  12 
C.  C.  389. 

106.  If  the  bond  for  an  attachment, 
under  the  act  of  12  July  1842  (Brightly's 
Purdon  1136),  contains  but  one  surety, 
the  proceeding  will  be  quashed  on  certi- 
orari to  the  common  pleas.  The  bond 
cannot  be  amended  by  adding  another 
surety.    Spettigue  v.  Hutton,  9  C.  C.  156. 

107.  Where  an  attachment  is  issued  by 
an  agent  and  the  bond  is  entered  in  the 
agent's  name  as  agent,  the  proceedings 
will  be  reversed  on  certiorari.  Powell  v. 
Roderick,  11  C.  C.  191. 

loa  The  bond  must  be  for  double  the 
amount  of  the  claim;  where  the  claim 
was  one  hundred  and  four  dollars  and 
forty-three  cents,  it  was  held,  that  a  bond 
for  two  hundred  dollars  was  insufficient. 
Griffis  V.  Swick,  12  C.  C.  389. 

109.  A  foreign  attachment  issued  under 
the  act  8  May  1874  (Brightly's  Purdon 
1138)  by  a  justice  of  the  peace,  is  dis- 
solved and  the  goods  released  by  the  entry 
of  bail  for  payment  of  debt,  interest  and 
costs,  and  general  appearance  for  defend- 
ant in  the  court  of  common  pleas;  the 
appeal  and  unconditional  appearance 
operate  as  a  waiver  of  objection  to  the 
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jurisdiction  by  reason  of  the  residence  of 
the  defendant  within  the  state.  WrigfU 
V.  MUlikin,  152  P.  S.  507. 

no.  If  an  attachment  under  the  act  of 
12  July  1842  (Brightly's  Purdon  1136) 
be  not  personally  served,  a  summons 
must  issue  and  be  served  on  the  defend- 
ant, or  the  proceedings  will  be  quashed 
on  certiorari.  Spettigue  v.  Hutton,  9  C.  C. 
156. 

111.  A  justice's  attachment  under  the 
acts  of  12  July  1842  and  8  May  1874 
(Brightly's  Purdon  1136,  1138)  can  be 
levied  only  on  goods  capable  of  manual 
seizure.     Griffith  v.  Hughes,  6  0.  C.  534. 

U2.  The  service  of  an  attachment 
issued  by  a  justice  under  the  act  12  July 
1842  (Brightly's  Purdon  1136)  was  hdd 
to  be  void  because  the  goods  were  capable 
of  manual  seizure,  but  the  return  did  not 
show  that  the  officer  took  them  into  his 
possession  as  required  by  the  act  17 
March  1869  (Brightly's  Purdon  71).  Cur- 
wensville  Mfg.  Co.  v.  Bloom,  10  C.  C. 
295. 

113.  Where  the  return  of  the  writ  does 
not  show  that  a  copy  of  the  inventory  was 
left  with  a  person  in  possession  of  the 
goods,  or  that  the  defendant  was  a  non- 
resident of  the  county  and  could  not  be 
found,  the  proceedings  will  be  set  aside. 
Griffls  V.  SwiOc,  12  C.  C.  389. 

114.  Where  an  attachment  is  laid  upon 
money  in  the  hands  of  a  garnishee,  it  is 
the  duty  of  the  constable  to  take  the 
money  or  demand  a  bond  conditioned  for 
its  production  as  required  by  the  act  12 
June  1842,  sec.  29  (Brightly's  Purdon 
1137);  where  he  failed  to  adopt  either 
course,  the  proceedings  were  reversed  on 
certiorari.  MeNamara  v.  Roderick,  11 
C.  C.  37:  8.  c.  6  Kulp  366. 

115.  Where  property  has  been  attached 
under  the  act  12  July  1842  (Brightly's 
Purdon  1136),  and  it  is  afterwards  levied 
on  and  sold  by  the  sheriff  under  an  exe- 
cution against  the  same  debtor  at  the  suit 
of  another  creditor,  the  effect  of  the  sale 
is  to  transfer  the  lien  of  the  attachment 
from  the  property  to  the  fund;  and  if 
the  judgment  be  bona  fide  and  the  execu- 


tion creditor  becomes  a  purchaser,  he 
takes  a  title  which  the  attaching  creditors 
cannot  impeach  by  levying  on  the  same 
goods  as  the  property  of  their  debtor. 
Tiach  V.  Utz,  142  P.  S.  186. 

116.  In  attachment  proceeding  before 
a  justice,  the  defendant,  by  appealing, 
waives  all  objections  to  defects  in  form ; 
and  this,  though  he  had  moved  to  quash 
the  proceedings.  Fitzgerald  v.  Oardner, 
1  Northam.  352. 

117.  Sufficiency  of  a  justice's  record  in 
domestic  attachment  under  the  act  of  22 
August  1752  (Brightly's  Purdon  700). 
Maoris  Appeal,  3  Cent.  586. 


m.  Parties. 

118.  A  justice's  judgment  against  a 
partnership  will  not  be  reversed  on  certi- 
orari, because  the  record  fails  to  give  the 
names  of  the  individual  partners  of  the 
defendant  firm.  Link  v.  Sepple,  7  C.  C. 
138. 

119.  A  summons  against  J.  Link  &  Go. 
will  not  support  a  judgment  against  J. 
H.  Link  &  Co.  Link  v.  Repple,  7  C.  C. 
138. 

120.  The  act  23  March  1877  (Bright- 
ly's Purdon  437),  permitting  taxpayers  to 
become  parties  to  suits  against  school  dis- 
tricts and  other  municipalities,  applies 
only  to  suits  pending  in  the  common 
pleas;  it  does  not  apply  to  suits  before 
magistrates,  and  an  appeal  by  an  individ- 
ual taxpayer  from  the  judgment  of  a 
magistrate  gainst  a  school  district  will 
be  stricken  off.  Bowman  v.  Ldxi/non  City 
School  District,  2  Dist.  Eep.  321. 

IV.  Of  the  trial. 

121.  That  the  plaintiff  on  cross-exam- 
ination before  a  justice  refused  to  answer, 
and  was  sustained  by  the  justice,  saying 
that  answering  questions  would  not  change 
the  result  in  his  mind,  such  fact  may  be 
shown  by  depositions  on  certiorari,  and 
is  a  good  groimd  for  reversal.  Bachman 
V.  Siglin,  7  C.  C.  112. 
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122.  A  defendant  sued  before  a  justice 
must  set  off  a  claim  for  wages  for  manual 
labor  which  he  may  have  against  the  plain- 
tiff, otherwise  he  is  forever  barred  from 
recovering  by  any  after  suit.  The  sev- 
enth section  of  the  act  of  20  March  1810 
(Brightly's  Purdon  1134)  applies  to  such 
a  set-off.  Felpel  v.  Hershour,  128  P.  S. 
687. 

123.  In  an  action  before  a  justice,  the 
neglect  of  a  defendant  to  bring  in  his 
claim  of  set-off  is  a  bar  to  any  subsequent 
suit  by  the  defendant  against  the  plain- 
tiff for  the  amount  of  such  set-off.  Shet- 
ter  V.  Metzgar,  4  York  8. 

124.  Where  a  defendant's  demand  is 
more  than  one  hundred  dollars,  he  is  not 
bound  to  set  it  off  in  a  suit  against  him 
before  a  justice,  and  the  test  is  not  the 
amount  recovered  but  the  amount  of  the 
claim  in  good  faith.  OiUum  v.  Kahn- 
weUer,  10  Lane.  397. 


V.  Adjoornment. 

125.  A  judgment  of  a  justice  will  not 
be  set  aside  after  a  delay  of  fifteen  years, 
on  the  ground  that  the  record  shows  that 
the  justice  continued  the  case  without 
the  appearance  or  consent  of  the  defend- 
ant, and  that  he  finally  entered  judgment 
by  default  without  hearing  any  evidence. 
Inquirer  Jointing  Co.  v.  Wehrly,  157  P.  S. 
415 ;  afllrming  s.  c.  9  Lane.  209. 

126.  Where  a  justice  reserves  his  de- 
cision and  adjourns  the  court  without 
day,  he  cannot  subsequently  enter  judg- 
ment without  notice  to  the  parties ;  such 
a  judgment  will  not  be  sustained  upon 
certiorari  by  a  memorandum  on  the 
record  that  a  postal  card  was  sent  to  the 
defendant.  Leslie  v.  Innes,  15  C.  C. 
178. 

127.  If  the  record  shows  a  continu- 
ance, without  showing  an  appearance  or 
consent  of  parties  thereto,  a  subsequent 
judgment  by  default  will  be  reversed  on 
certiorari,  Martin  v.  Espenehade,  6  Lane. 
393. 

128.  If  a  justice  adjourns  a  case  with- 


out day,  he  cannot  subsequently  enter 
judgment  without  notice  to  the  parties. 
Ackerman  v.  Stoner,  7  Lane.  73. 


VI.  Statement  and  affidavit  of 

defence. 

129.  Under  the  act  7  July  1879 
(Brightly's  Purdon  1131),  it  is  not  in- 
cumbent upon  the  plaintiff  to  file  a  state- 
ment of  his  claim  unless  he  intends  to 
require  an  affidavit  of  defence.  Wat 
Myerstxnon  dreamery  Co.  v.  Uhrich,  1 
Mag.  &  Con.  43. 

130.  Under  the  act  7  July  1879,  sec  2 
(Brightly's  Purdon  1131),  where  the 
plaintiff  files  an  affidavit  of  his  claim 
and  it  is  served  with  the  summons,  the 
defendant  is  not  entitled  to  examine 
witnesses  at  the  hearing  until  he  has 
filed  an  affidavit  of  defence.  Claxisen  v. 
Quigley,  10  Montg.  92. 

131.  Judgment  cannot  be  taken  before 
a  justice  in  default  of  an  affidavit  of  de- 
fence under  the  act  7  July  1879,  sec.  2 
(Brightly's  Purdon  1131),  unless  a  certi- 
fied copy  of  plaintiff's  affidavit  of  claim 
has  been  served  on  the  defendant  at  the 
time  and  in  the  manner  tliat  service  is 
made  of  summons.  Abbey  v.  Tmmg,  10 
C.  C.  476. 


Vn.  Of  the  judgment. 

132.  The  summons  being  returnable  be- 
tween 2  and  3  p.m.,  judgment  can  be 
entered,  after  hearing  the  proofs,  at  2.55 
P.M.     Conners  v.  Newton,  6  Kulp  98. 

133.  Where  judgment  is  entered  by 
default  for  want  of  an  appearance,  the 
record  should  state  the  hour  of  hearing 
and  judgment  and  the  non-appearance  of 
the  defendant  at  the  hour  fixed.  Link  r. 
Bqf^,  7  C.  C.  138;  Quinn  v.  Mahon,  1 
Lack.  Jur.  414 

134.  The  justice's  record  in  a  judg- 
ment by  default  should  show  that  the' 
plaintiff  appeared  at  the  hour  named  in 
the  summons,  and  that  tiie  defendant  was 
in  default ;  it  is  not  necessary,  however, 
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to  state  the  hour  at  which  judgment  was 
leadered.  Robertson  v.  Clark,  9  C.  C.  94 ; 
a.  c.  1  Lack.  Jur.  403. 

135.  Upon  judgment  by  default  the 
record  must  show  that  the  plaintiff  ap- 
peared at  the  hour,  and  that  the  justice 
heard  evidence.  Luiz  y.  Derb,  5  Kulp 
500. 

136.  A  judgment  by  default  should 
show  that  the  plaintiff  appeared  at  the 
hour,  as  well  as  the  day,  mentioned. 
Courtright  y.  Harringar,  7  Lane.  30 ;  s.  c. 
5  Kulp  372. 

137.  A  judgment  entered  by  a  justice 
within  his  jurisdiction  on  the  confession 
of  a  defendant  voluntarily  appearing  in 
person,  is  not  void  though  the  record  re- 
cite that  it  is  for  a  balance  due  on  a  note 
with  warrant  of  attorney  to  confess  judg- 
ment.    Tarr  v.  Eddy,  142  P.  S.  410. 

13a  A  judgment  should  specify  its 
«xact  amount ;  a  judgment  "for  the  above 
amount  and  costs "  is  defective.  Acker- 
man  V.  Stoner,  7  Lane.  73. 

139.  A  justice  is  not  required  to  enter 
upon  his  docket  the  hour  in  which  he 
«ntered  judgment  by  default  Blessing- 
ton  V.  Comm'th,  14  Atlan.  416 ;  s.  c.  12 
Cent.  612. 

140.  Upon  certiorari  to  a  justice's  judg- 
ment, proceedings  wUl  be  reversed  where 
the  judgment  was  by  default  and  the 
record  fails  to  show  that  judgment  was 
«ntered  at  the  hour  fixed  in  the  sum- 
mons, or  if  at  a  later  hour,  and  that  the 
defendant  did  not  appear  at  the  proper 
time.     Clarke  v.  Lowenstein,  7  Kulp  61. 

141.  That  a  magistrate  in  entering 
judgment  for  rent  on  a  lease  noted  a 
general  waiver  of  the  exemption  therein, 
did  no  injury  to  the  defendant.  Beatty 
V.  Bankin,  139  P.  S.  368 ;  s.  c.  38  P.  L.  J. 
239. 

142.  Where  a  judgment  is  entered  by 
default,  it  is  necessary  upon  certiorari 
that  the  jurisdiction  of  the  justice  over 
the  person  of  the  defendant  be  made  to 
appear  by  the  record.  Bea  v.  Titman,  14 
€.  C.  651. 

143.  A  justice  has  no  right  to  open  a 
jaclgnient  without  notice  to  the  defend- 


ant, and  to  subsequently  enter  another 
judgment  for  a  larger  sum;  if  he  does 
so,  the  proceedings  will  be  reversed  on 
certiorari.     Carlin  v.  HoUand,  11  C.  C.  20. 

144.  Under  the  act  of  20  March  1810 
(Brightly's  Purdon  1134),  a  justice  haa 
no  power  to  open  his  judgment  except 
with  the  consent  of  both  the  parties. 
Wise  V.  Hagerman,  2  Northam.  212. 

145.  A  magistrate's  judgment  of  non- 
suit against  the  plaintiff  is  conclusive, 
imless  appealed  from.  The  magistrate 
cannot  open  it  and  grant  a  rehearing. 
Oord  V.  Middleman,  25  W.  N.  C.  666. 

146.  Where  the  defendant  in  a  suit 
before  a  justice  paid  the  costs  to  the 
justice  upon  his  promising  to  enter  a  non- 
suit, and  the  justice  subsequently  entered 
judgment  for  the  plaintiff;  it  was  held, 
upon  certiorari,  that  the  payment  of  the 
costs  was  an  end  to  the  action  and  the 
alderman  was  without  jurisdiction  to  pro- 
ceed further,  and  such  judgment  being 
invalid,  a  certiorari  could  be  issued  within 
a  reasonable  time  and  the  facts  could  be 
established  by  paroL  Beisinger  v.  Simp- 
son, 14  C.  C.  526. 

147.  After  a  justice  has  entered  judg- 
ment he  cannot  issue  a  new  summons 
and  enter  an  additional  judgment  against 
the  defendant  for  the  same  cause  of  ac- 
tion ;  upon  certiorari  to  the  second  judg- 
ment, it  may  be  shown  by  depositions 
that  the  cause  of  action  in  both  cases 
was  the  same.  Beynon  v.  Peterson,  7  Kulp 
269. 

vm.  Of  the  record. 

14&  An  action  before  a  justice  should 
be  docketed  as  soon  as  the  summons  is 
issued,  and  every  subsequent  step  should 
be  docketed  at  once,  but  a  judgment  will 
not  be  reversed  on  certiorari  for  a  mere 
failure  to  observe  these  precautions. 
Schoeneman  v.  Olanx,  2  Northam.  396; 
s.  c.  4  Del.  432. 

149.  A  justice  should  enter  his  jndg- 
ment  promptly  on  his  docket ;  otherwise 
he  is  guilty  of  gross  negligence.  C Medley 
V.  Mcmdeintte,  6  Kulp  44. 
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150.  A  justice  may  amend  his  record 
to  correspond  with  the  facts  even  after 
he  has  given  a  transcript,  and  upon  a 
certiorari,  the  case  will  be  decided  upon 
the  record  as  returned  by  the  justice, 
although  it  does  not  correspond  with  the 
transcript  previously  furnished.  Moort 
T.  Mesaeramith,  12  0.  C.  675. 

m.  A  magistrate  will  not  be  ordered 
by  mandamus  to  complete  his  record  in 
the  case  of  the  arrest  of  the  relator,  by 
adding  to  the  same  the  names  of  other 
persons  arrested  at  the  same  time  upon 
the  same  charge,  and  what  was  done  in 
reference  to  such  other  arrests.  Comm'th 
v.  Pole,  11  C.  C.  226;  s.  c.  1  Dist  Eep. 
125. 

152.  A  justice  is  not  bound  to  send  the 
defendant  a  transcript  of  his  docket,  in 
answer  to  a  letter  which  does  not  contain 
the  fee  therefor.  Orth  v.  Oroff,  8  Lane. 
12. 

153.  The  act  24  June  1885  (Brightly's 
Purdon  1142),  authorizing  justices  to 
demand  the  costs  before  issuing  a  tran- 
script of  a  judgment,  does  not  apply  to  a 
case  where  the  defendant  applies  for  a 
transcript  for  the  purpose  of  taking  legal 
advice  as  to  whether  he  shall  appeal  or 
take  a  certiorari.  Comm'th  v.  Oldfield,  6 
Kulp  272. 

154.  The  record  of  a  justice  need  not 
show  at  what  hour  of  the  day  the  hearing 
was  had ;  it  will  be  presumed  on  certiorari 
that  the  hearing  was  had  and  the  judg- 
ment entered  at  the  hour  stated  in  the 
summons.  Fronheiser  v.  Werner,  14  C.  C. 
522. 

155.  The  transcript  of  a  justice's  judg- 
ment in  the  common  pleas  will  be  stricken 
off  where  the  record  fails  to  show  that 
the  justice  heard  evidence  in  support  of 
the  plaintiff's  claim.  Barney  y.  Fah$,  10 
C.  C.  424. 

156.  A  judgment  of  a  justice  will  be 
reversed  on  certiorari  where  the  record 
shows  that  the  only  evidence  offered  for 
plaintiff  before  the  justice  was  a  sworn 
book  account  for  goods  sold  and  delivered. 
SatUery.  Carroll,  11  C.  C.  192. 

157.  No  greater    particularity    is  re- 


quired in  a  justice's  record  in  stating  the 
evidence  in  judgments  by  default  than  in 
other  cases.  Baker  v.  Biehart,  12  C.  C. 
318. 

isa  The  record  must  show  that  the 
judgment  was  sustained  by  evidence;  a 
judgment  "after  due  consideration"  is 
not  sufficient  Oilman  v.  Lear,  5  Kulp 
246. 

159.  A  judgment  by  default  will  be 
presumed,  on  certiorari,  to  be  given 
directly  upon  evidence ;  but  if  the  record 
shows  that  no  evidence  was  produced,  the 
judgment  will  be  reversed.  McCoioan  ▼. 
Ward,  5  Kulp  385. 

160.  Upon  certiorari  to  a  justice's  judg- 
ment, the  record  should  show  that  testi- 
mony was  taken  and  that  the  case  was 
heard,  but  it  is  not  necessary  for  the  jus- 
tice to  set  out  in  full  the  testimony  of  the 
witnesses,  or  to  copy  at  length  upon  his 
docket  documentary  evidence.  HiU  v. 
Scouton,  7  Kulp  345. 

161.  In  a  suit  against  a  township  the 
justice's  record  need  not  show  a  demand 
previous  to  suit ;  this  is  a  matter  for  evi- 
dence ;  so,  the  record  need  not  state  the 
kind  of  evidence  by  which  the  plaintifPs 
claim  was  proven.  Shea  v.  Pkuna  Tbicn- 
ship,  7  Kulp  664. 

162.  Where  a  judgment  was  entered 
by  a  justice  upon  a  promissory  note  pur- 
porting to  be  signed  by  the  defendant, 
and  the  defendant  did  not  appear  and  n& 
testimony  was  taken ;  it  was  Jield,  upon 
certiorari,  that  the  judgment  was  void. 
Montgomery  v.  Sottder,  8  Lane.  186.  See 
Worst  V.  Souder,  8  Lane.  187. 

163.  A  justice's  record  should  show 
the  kind  of  evidence  upon  which  the 
plaintifTs  demand  is  founded.  Andrtas^ 
V.  Keller,  2  Northam.  209. 

164.  A  justice's  judgment  by  default 
will  be  reversed  on  certiorari  where  the 
record  fails  to  show  that  the  plaintiff's 
proofs  and  allegations  were  heard  before 
the  rendition  of  the  judgment.  Stoartz- 
baugh  V.  Latt,  1  York  207. 

165.  In  a  suit  by  an  assignee  of  a 
claim  against  a  township  the  record  need 
not  show  affirmatively  that  the  assign- 
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ment  was  proven.    Shea  v.  Plains  Toum- 
ahip,  7  Kulp  554. 

166.  The  record  of  a  justice  on  the 
award  of  referees  will  be  reversed  on  cer- 
tiorari where  it  fails  to  show  that  the 
referees  were  sworn  or  affirmed  before 
they  entered  upon  the  performance  of 
their  duties.     Curry  v.  LiUey,  9  C.  C.  690. 

167.  The  record  of  a  justice  for  assess- 
ments on  a  live-stock  insurance  policy 
must  show  that  the  defendant  was  in- 
sured in  the  company,  and  state  that  it 
was  for  an  assessment  to  pay  losses,  and 
for  what  period  of  time;  otherwise  the 
judgment  will  be  reversed  on  certiorari. 
Dauphin  County  Mut.  Live-Stock  Insur- 
ance Co.  V.  Pidgeon,  7  C.  C.  448. 

168.  A  justice's  judgment  will  not  be 
reversed  for  the  informality  of  calling 
the  action  trover  instead  of  trespass. 
Wils<m  V.  Prosser,  5  Kulp  471. 

169.  In  trover,  a  justice's  record,  which 
sets  forth  the  "  withholding  an  order"  as 
the  cause  of  action,  does  not  set  forth 
a  conversion  and  is  defective.  So  the 
record  should  describe  the  order  with 
some  certainty.  Scureman  v.  Neai,  6 
Lane.  344. 

170.  A  justice's  record  in  trespass  for 
the  wrongful  conversion  of  personal  prop- 
erty should  distinctly  allege  the  conver- 
sion or  facts  from  which  it  is  necessarily 
implied.  Conners  v.  Neiaton,  6  Kulp.  466. 
See  Wilson  v.  Prosser,  Ibid.  471. 

171.  In  actions  for  a  penalty,  the 
record  should  show  ^n  information  by  the 
informer,  and  the  evidence  or  its  sub- 
stance should  be  set  out.  Bothermel  v. 
Ziegler,  7  C.  C.  506. 

172.  If  a  justice's  record  show  a  judg- 
ment for  defendant,  and  then  a  tender  by 
plaintiff  of  a  sum  of  money  to  cover  any 
claim  the  defendant  may  have  against 
him,  such  a  procedure  is  a  suit  by  a 
debtor  against  his  creditor,  and  is  pre- 
sumptively fraudulent  Andreas  V.  Keller, 
2  Northam.  209. 

173.  The  record  of  a  judgment  before 
a  justice  against  a  married  woman  is 
valid,  which  shows  that  the  debt  had 
been  contracted  by  her  for  necessaries,  to 


wit,  medical  attendance  furnished  by  the 
plaintiff  to  the  use  of  her  family.  Weber 
V.  Detwiller,  8  Atlan.  910. 

174.  A  justice's  judgment  against  a 
married  woman,  under  the  act  of  11  April 
1848  (Brightly's  Purdon  1302),  is  void 
unless  it  show  all  requisites  required  by 
the  statute.  So,  if  it  be  in  default  of  an 
appearance,  it  is  void  if  it  do  not  show 
that  some  testimony  was  heard.  McKin- 
ney  v.  Broton,  130  P.  S.  366. 

175.  All  the  facts  necessary  to  confer 
jurisdiction  in  a  suit  against  a  husband 
and  wife  for  necessaries  must  appear  on 
the  justice's  record.  Conlan  v.  Hirsch,  6 
Kulp  395. 

176.  A  justice's  record  showing  a  judg- 
ment against  a  married  woman  for  "  goods 
sold  and  delivered  "  will  be  stricken  off. 
The  act  of  3  June  1887  (P.  L.  332)  does 
not  authorize  a  married  woman  to  bind 
her  estate  generally  as  a /erne  sole.  Bran- 
non  V.  O'Neill,  7  Lane.  162;  s.  c.  5  Kulp 
468. 

177.  Where  the  transcript  of  a  justice's 
judgment  in  the  common  pleas  failed  to 
show  that  the  defendant  was  a  married 
woman,  depositions  were  heard  to  estab- 
lish the  coverture,  and  where  they  showed 
that  the  cause  of  action  was  not  such  as 
to  render  a  married  woman  liable,  the 
transcript  waa  stricken  off.  Barney  v. 
Fahs,  10  C.  C.  424 

See  Cebtiobabi. 

Husband  and  Wife. 

X.  Execution. 

(a)  General  principles. 

17a  It  is  not  necessary  that  a  return 
day  should  be  mentioned  in  an  execution 
issued  by  a  justice.  Eciby  v.  Beam,  9 
Lane.  33.    See  s.  c.  9  Lane.  260. 

179.  If  a  judgment  before  a  magis- 
trate be  upwards  of  five  years  old,  an 
execution  cannot  issue  without  a  scire 
facias  to  revive  has  been  first  laid  out 
Park  V.  Wilson,  3  L.  L  June  10, 1846. 

180.  The  act  6  May  1864  (Brightly's 
Purdon  1146),  which  provides  that  no 
execution  shall  issue  on  a  judgment  of 
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a  justice  after  five  years  tuiless  revived 
by  scire  facias,  is  not  repealed  by  the 
act  24  June  1886  (Brightly's  Purdon 
1143),  relating  to  the  filing  of  tran- 
scripts and  the  issue  of  execution  in 
the  common  pleas.  So  the  act  of  9  May 
1889  (Brightly's  Purdon  1144)  does  not 
dispense  with  the  scire  facias  after  five 
years.  Smith  v.  Wehriy,  167  P.  S.  407; 
Inquirer  Printing  Co.  v.  Wehriy,  157  P. 
S.  416;  affirming  s.  c.  9  Lana  209. 

181.  The  plaintiff  before  a  justice  may 
issue  execution  forthwith  upon  recover- 
ing judgment,  and  where  an  appeal  is 
Bubaequently  taken,  the  costs  of  the  ex- 
ecution will  follow  the  judgment.  Siddes 
V.  Carroll,  10  C.  C.  646. 

182.  An  appeal  taken  within  twenty 
days  is  a  supersedeas  of  an  execution 
from  the  common  pleas  whose  levy  is 
still  pending.  Worthington  v.  Hobensack, 
8  C.  C.  66. 

183.  An  appeal  supersedes  an  execu- 
tion, tliough  a  levy  has  been  made,  and 
a  sheriff,  who  subsequently  sells  under  a 
junior  execution  and  distributes  among 
junior  execution  creditors,  is  not  liable 
on  his  official  bond  for  such  action  to 
the  plaintiff  in  the  execution  so  super- 
seded.    Comm'th  v.  Smith,  3  Gent  252. 

(b)  Of  the  levy  and  sale. 

18*.  A  constable  cannot  levy  upon 
goods  subject  to  a  prior  levy  of  the 
sheriff ;  the  plaintiff  should  file  his  tran- 
script in  the  common  pleas  and  issue  a 
fieri  facias  before  the  sheriff's  sale,  and 
he  will  then  be  in  a  position  to  order 
the  money  into  court  and  participate  in 
the  distribution.  Cromxm's  Case,  11  C. 
C.  44;  8.  c.  1  Dist.  Rep.  190. 

185.  The  lien  of  an  execution  con- 
tinues twenty  days  after  the  levy;  and 
this,  though  the  constable  omit  to  return 
it  and  procure  an  alias  at  the  expiration 
of  thirty  days  from  the  date  of  the  orig- 
inal.   Messner^s  Appeal,  1  Cent.  348. 

186.  A  constable's  levy  remains  a  lien 
for  twenty  days  after  the  date  of  the 
levy,  and  during  said  twenty  days  the 


constable  may  sell  without  an  alias  writ; 
and  this,  though  the  return  day  of  his 
writ  have  passed.  Page  v.  Gardiner,  11 
C.  C.  677. 

187.  A  person  employed  and  desig- 
nated as  a  general  agent,  with  authority 
to  make  collections  both  of  cash  and 
notes,  has  authority  to  direct  an  attor- 
ney to  bring  suit  and  to  indemnify  a 
constable  by  giving  a  bond  in  the  name 
of  his  principaL  Svoartz  v.  Morgan,  163 
P.  S.  195. 

18a  An  attorney  at  law  who  has  been 
employed  to  bring  suit  has  an  implied 
authority  to  give  a  bond  of  indemnity 
to  a  constable  in  his  client's  name. 
Swarti  v.  Morgan,  163  P.  S.  195. 

189.  If  the  justice  had  jurisdictdim,  a 
constable's  sale  under  his  execution  will 
pass  a  good  title,  notwithstanding  the 
existence  of  irregularities  and  errors,  for 
which  the  judgment  ought  to  have  been 
reversed.  Kramer  v.  WeUemdorf,  129  P. 
S.  647.    See  8.  c.  20  W.  N.  C  331. 

190.  Where  the  plaintiff's  affidavit  in 
an  attachment  fails  to  aver  that  the  de- 
fendant is  a  non-resident  of  the  common- 
wealth,  the  attachment  will  be  quashed; 
but  if  the  defendant  appears  and  judg- 
ment is  rendered  for  plaintiff  on  th* 
merits,  a  subsequent  sale  will  divest  the 
defendant's  title.  BMinger  v.  OaMagher, 
144  P.  S.  206. 

(e)  Attachment  ezecation. 

191.  A  justice  has  no  jurisdiction  to 
issue  an  attachment  execution  against 
the  executor  of  a  decedent's  estate  as 
garnishee.    Bank  v.  McCall,  5  DeL  238.  . 

192.  Under  the  act  8  May  1876 
(Brightly's  Purdon  2077),  an  attachment 
execution  cannot  issue  against  wages 
upon  a  judgment  for  board  unless  it  ap- 
pear that  plaintiff  was  the  keeper  of  a 
hotel,  boarding-house  or  lodging-house^ 
McCourt  V.  Brenaman,  11  C.  C.  645. 

193.  Before  a  justice  can  issue  an  at- 
tachment execution,  an  execution  must 
be  issued  and  returned  "no  goods." 
Whether  it  can  be  issued  by  the  justice 
of  another  county  upon  a  transcript  was 
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not  decided    MUer  r.  Snyder,  133  P.  S. 
23 ;  affirming  8.  c.  6  Lane.  92. 

194.  Tlie  record  of  an  attachment  ex- 
ecution must  show  a  judgment  for  plain- 
tiff that  the  writ  was  returnable  to  a  day 
certain,  and  service  of  the  rule  and  inter- 
rogatories.    Boyd  v.  Smith,  5  Kulp  380. 

198.  An  attachment  execution  issued 
by  a  justice  must  be  made  returnable  to 
some  certain  day  and  at  some  certain  hour 
or  between  two  designated  hours.  CyNeill 
V.  Roche,  1  Lack.  Jur.  326. 

196.  If  the  defendant  in  an  attachment 
execution  before  a  justice  on  the  day  of 
the  hearing  claims  the  exemption,  it  is 
the  duty  of  the  justice  to  allow  it ;  other- 
wise the  proceedings  will  be  reversed. 
Stem  V.  McHale,  5  Kulp  387. 

197.  It  is  the  duty  of  the  garnishee  to 
attend  at  the  hour  an  attachment  execu- 
tion is  returnable ;  otherwise  a  judgment 
may  be  entered  against  him  by  default 
Cy Medley  v.  MandevUle,  6  Kulp  44. 

196.  An  answer  of  the  garnishee  deny- 
ing his  indebtedness  to  the  defendant 
prevents  the  justice  from  giving  judgment 
against  the  garnishee  where  the  plaintiff 
does  not  demand  an  issue.  Where  the 
garnishees  took  out  a  certiorari  more 
than  twenty  days  after  such  a  judgment 
htui  been  entered  against  them,  but 
within  twenty  days  of  the  issuing  of  ex- 
ecution, the  court  set  aside  the  execution 
with  an  intimation  that  the  defendants 
should  ask  for  a  rule  to  appeal  nunc 
pro  tunc.  Winters  v.  Homther,  8  Lane. 
137. 

199.  The  record  of  an  attachment  exe- 
cution before  a  justice  need  not  show 
strict  accuracy  in  every  little  detail;  it 
need  not  show  the  hour  at  which  judg- 
ment against  the  garnishee  was  entered. 
Weisfman  v.  Weiaman,  133  P.  S.  89. 

200.  An  appeal  lies  from  the  judgment 
of  the  common  pleaa  on  certiorari  from 
a  justice  of  the  peace,  in  a  proceeding  by 
an  attachment  execution  under  the  act 
16  AprU  1845  (Brightly's  Purdon  1147) ; 
such  a  proceeding  is  not  embraced  within 
the  provisions  of  the  act  20  March  1810 
(Brightly's    Purdon   793).       Strouae  v. 


Latorence,  160  P.  8.  421 ;  reversing  s.  o. 
13  C.  C.  131. 

aoi.  Where  an  attachment  execution 
waa  issued  by  a  justice  and  the  garnishee 
took  an  appeal ;  it  was  hdd,  that  the 
garnishee  was  not  entitled  to  have  a  gar- 
nishee fee  taxed  as  part  of  l^e  costs  un- 
der the  act  29  April  1891  (Brightly's 
Purdon  839) ;  such  an  attachment  is  not 
an  attachment  execution  issued  out  of  a 
court  of  record.  Deerwester  v.  Hook,  9 
Lane.  247. 

XI.  Appeals. 
(a)   Right  of  appeal. 

202.  A  mandamus  will  be  granted  to 
compel  a  justice  to  allow  an  appeal  im- 
properly refused.  Beach  v.  Evans,  7  C.  C. 
241. 

203.  If  the  defendant  sues  out  a  cer- 
tiorari  and  removes  the  justice's  record, 
an  appeal  cannot  be  taken,  neither  will 
the  coiurt  allow  it  Finley  v.  Smith,  7 
C.  C.  661. 

204.  A  justice's  mistake  in  judgment 
cannot  be  corrected  oji  certiorari ;  an  ap- 
peal is  the  proper  remedy.  Quigney  v. 
Quigney,  1  Northam.  20. 

209.  Upon  a  scire  facias  to  revive  a 
judgment,  an  appeal  lies  from  the  judg- 
ment of  revival;  and  this,  although  the 
defendant  has  previously  taken  out  a 
certiorari  to  the  original  judgment,  which 
certiorari  has  been  stricken  off  by  the 
court.  Wdtaon  v.  Wehrly,  10  Lane.  97 ; 
s.  c.  5  Del.  217.  See  s.  c.  9  Lane.  179 } 
11  Lane.  49. 

(6)   Waiver  of  the  right  of  appeal. 

a06.  An  appeal  cannot  be  defeated  by 
showing  by  parol  that  the  note  sued  on 
contained  a  waiver  of  the  right  of  appeal. 
Morton  v.  Carle,  5  Kulp  268. 

207.  An  appeal  from  the  judgment  of 
a  justice  will  not  be  stricken  off  because 
of  a  waiver  of  a  right  to  appeal,  where 
the  application  is  made  more  than  one 
year  after  the  appeal  was  taken.  Henneif 
V.  Balph,  11  C.  C.  624. 
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(o)  Sam  in  controvtny. 

20a  If  the  plamtifTs  claim  be  over 
$5.33  and  the  judgment  be  for  a  less 
amount,  either  party  may  appeal.  Lake 
V.  Pearce,  1  Lack.  Jur.  264. 

a09.  Where  the  judgment  is  less  than 
$5.33  the  defendant  can  show  that  the 
amount  in  controversy,  by  reason  of  a 
set-off,  exceeded  that  amount  Dobison 
V.  Haddock,  5  Kulp  264. 

ZIO.  The  right  of  appeal  was  held  to 
be  determined  by  the  actual  amount  ad- 
judicated adversely  to  the  appellant  and 
not  by  the  amount  for  which  suit  was 
brought.     Elliott  v.  Palmer,  10  C.  C.  427. 

211.  A  plaintiff  is  not  entitled  to  an 
appeal  from  a  judgment  entered  by  a 
justice  upon  an  award  of  referees  unless 
he  has  lost,  taking  his  demand  as  the 
standard  of  his  rights,  more  than  $20; 
so,  in  such  a  case  the  defendant  is  not 
entitled  to  appeal  by  reason  of  the  act 
20  March  1845,  sec.  3  (Brightly's  Purdon 
1139).     MarUine  v.  Myers,  2  York  62. 

(4i)  When  an  appeal  mast  be  perfected. 

212.  In  calculating  the  twenty  days  for 
an  appeal  from  a  justice,  the  day  of  judg- 
ment must  be  excluded  and  Monday  must 
be  added  if  the  twentieth  day  come  on 
Sunday.  John  v.  Hock,  4  Del.  109 ;  a.  c. 
6  Lane.  353. 

213.  If  a  justice  within  the  twenty 
days  illegally  open  the  judgment,  the  ap- 
peal must  be  taken  within  twenty  days 
of  the  original  judgment  Wise  v.  Hager- 
man,  2  Northam.  212. 

214.  If  the  defendant  attend  the  hear- 
ing, but  has  no  notice  of  judgment,  his 
twenty  days  for  an  appeal  does  not  begin 
to  run  until  ten  days  after  the  hearing. 
John  V.  Hock,  4  Del.  109 ;  s.  c.  6  Lane. 
363;  Orth  v.  Ghvff,  8  Ibid.  12. 

215.  Where  a  justice  reserves  his  de- 
cision imtil  an  hour  certain  and  fails  to 
render  judgment  at  the  time  fixed  or  to 
make  a  further  order  in  the  ca^e,  a  party, 
after  waiting  a  reasonable  time,  may  de- 
part; in  such  case  the  time  for  appeal 
runs  from  the  end  of  ten  days  from  that 
date  or  from  the  date  of  special  notice  of 


the  judgment,  if  such  notice  be  ^ven  be- 
fore the  ten  days  expire.  Boyd  v.  Ward, 
10  C.  C.  9. 

216.  Where  judgment  was  entered  by 
a  justice  on  November  4,  and  an  appeal 
was  taken  December  11,  it  was  heid,  that 
the  appeal  was  a  nullity  and  would  be 
stricken  off;  and  this,  notwithstanding 
an  entry  that  the  appeal  was  taken 
within  twenty  days  after  notice  and  oral 
testimony  by  the  justice  that  such  was 
the  case.    Horan  y.  Dieter,  7  Kulp  660. 


(e)  Entry  and  liability  of  balL 
217.  When  a  defendant  appeals  tn 
forma  pauperis,  he  is  not  relieved  from 
the  necessity  of  giving  bail  by  the  act  24 
June  1886,  sec.  2  (Brightly's  Puidou 
1142);  that  section  simply  relieves  him 
from  the  necessity  of  paying  costs. 
Davison  v.  Oood-will  Cloak  &  Sttit  Co.,  16 
C.  C.  27 ;  8.  0. 1  Mag.  &  Con.  52. 

2ia  One  who  appeals  from  the  judg- 
ment of  a  justice  must  enter  bail  as  re- 
quired by  the  act  20  March  1846  (Bright- 
ly's Purdon  1139),  although  he  has  made 
and  filed  with  the  justice  an  affidavit  of 
his  inability  to  pay  the  costs.  lams  v. 
HaU,  4  Dist  Rep.  269. 

219.  Whether  a  rule  of  court  providing 
that  no  attorney  at  law  shall  be  received 
as  bail  in  any  suit  imless  he  be  personall  j 
interested  applies  to  the  case  of  baU  on 
appeal  from  the  judgment  of  a  justice, 
was  not  decided.  Shugar  v.  Mumford,  1 
Dist.  Rep.  324. 

220.  A  rule  of  court  that  no  attorney 
shall  become  bail  upon  an  appeal  from  a 
justice  except  by  special  leave  of  court 
will  be  enforced  whenever  invoked,  unless 
there  are  circumstances  coimected  with 
the  proceedings  which  would  have  in- 
duced the  court  to  grant  leave,  if  its  con- 
sent had  been  asked.  LaugJdin  v.  Prigg, 
3  Dist  Rep.  418 ;  s.  c.  3  Lack.  Jur.  280. 

221.  An  appeal  from  a  justice  will  be 
stricken  off  where  the  surety  upon  the 
appeal  is  a  member  of  the  bar  and  he  be- 
came such  without  obtaining  the  leave  of 
the  court    Ibid. 
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222.  Depositing  money  with  the  justice 
is  not  giving  a  recognizance,  and  an  appeal 
entered  on  such  security  will  be  stricken 
off.  Steam  Heat  &  Power  Co.  v.  HxUchin- 
son,  14  C.  C.  491. 

223.  An  action  on  a  recognizance  for 
costs  on  an  appeal  from  a  justice  is  not 
barred  because  not  brought  within  six 
years  after  final  judgment  for  appellee. 
Such  a  recognizance  is  not  a  contract 
within  the  act  of  27  March  1713  (Bright- 
ly's  Purdon  1213).  Ehret  v.  Lewis,  7  C. 
C.  108. 

224.  Bail  for  an  appeal  cannot  defend 
upon  any  misunderstanding  as  to  his  lia- 
bility, or  any  misrepresentation  of  the  jus- 
tice, not  brought  to  the  attention  of  the 
judgment  creditor.  Davenport  v.  Searfosa, 
13  Atlan.  966. 

225.  Where  a  corporation  defendant 
appeals  from  a  justice  and  enters  bail 
absolute  under  the  act  15  March  1847 
(Brightly's  Purdon  1140),  there  is  no  con- 
dition that  the  appellant  shall  appear,  and 
hence  a  failure  to  appear  does  not  fix  the 
liability  of  the  bail  in  a  suit  upon  the 
recognizance.  Shivery  v.  Oraiter,  12  C.  C. 
471. 

226.  Where  a  corporation,  other  than 
municipal,  appeals  from  the  judgment  of 
a  justice,  it  must  give  bail  absolute  for 
the  amount  of  the  debt,  interest  and  costs 
on  af&rmance  of  the  judgment.  Young  v. 
Colvin,  168  P.  S.  449. 

(.g)  Perfection  of  balL 

227.  If  bail  for  an  appeal  be  irregular 
it  should  not  be  stricken  off,  but  the  court 
should  allow  it  to  be  perfected.  Kohr  v. 
Fake,  7  C.  C.  191. 

22a  If  an  appeal  be  defective  the  ap- 
pellant should  be  first  called  on  to  per- 
fect before  the  appeal  will  be  stricken  off. 
McNeil  V.  Bex,  4  Montg.  139 ;  Worthing- 
ton  V.  Hobenaack,  8  C.  C.  66. 

229.  Where  an  appellant  has  made  an 
effort  to  enter  a  recognizance  which,  how- 
ever, is  irregular,  the  appeal  will  not  be 
stricken  off  until  he  has  been  given  an 
opportunity  to  perfect  it.  Steam  Heal  <£r 
Power  Co.  v.  Hut<Ainson,  14  C.  C.  491. 


(h)  Of  the  affidavit. 

230.  If  the  appellant  through  his  own 
negligence  fail  to  make  the  proper  affida- 
vit his  appeal  should  be  stricken  off. 
Cressm,an  v.  Bossing,  9  Atlan.  191. 

231.  Where,  upon  an  appeal  in  a  suit 
for  wages,  the  court  permitted  the  de- 
fendant to  perfect  his  appeal  by  giving 
bond,  the  court  will  not,  on  a  subsequent 
application  to  strike  off  the  appeal,  per- 
mit the  defendant  to  again  perfect  by  fil- 
ing an  affidavit,  which  had  also  been  origi- 
nally  omitted.  Finley  v.  Smith,  7  C.  0. 
304. 

(i)  Payment  of  costs. 

232.  A  municipal  corporation  may  ap- 
peal from  a  justice  without  payment  of 
costs.     Comm'th  v.  Batdorf,  7  C.  C.  242. 

233.  An  appeal  in  forma  pauperis  will 
not  be  allowed  without  notice  to  the  ap- 
pellee.   McAndrew  v.  Curran,  5  Kulp  412. 

234.  The  transcript  of  an  appeal  should 
show  that  the  costs  before  the  justice 
have  been  paid.  Looett  v.  Blackburn,  4 
Del.  162. 

335.  The  costs  on  an  appeal  can  be 
paid  at  any  time  before  the  transcript  is 
taken.    Hortmi  v.  Douglass,  9  C.  C.  192. 

236.  If  the  appellant's  attorney  induces 
the  justice  to  accept  a  less  amount  of 
costs  than  he  is  entitled  to,  the  appeal 
will  not  be  stricken  off,  but  he  will  be 
ordered  to  pay  the  additional  costs  in  ten 
days.     Wiggins  v.  Kelly,  7  Lane.  83. 

237.  It  is  only  in  case  of  judgments 
for  want  of  an  appearance  that  the  de- 
fendant must  pay  the  costs  of  execution 
to  make  his  appeal  effective  aa  a  super- 
sedeas; where  judgment  is  taken  for 
want  of  an  affidavit  of  defence  under  the 
act  of  7  July  1879  (Brightly's  Purdon 
1131)  the  payment  of  the  costs  of  execu- 
tion is  not  necessary.  Worthington  v. 
Hobensack,  8  C.  C.  66. 

23a  Where  the  defendant  appears  and 
takes  defence,  and  after  the  costs  of  exe- 
cution have  accrued  tenders  payment  of 
the  costs  save  those  of  the  execution  and 
demands  a  transcript  of  appeal,  he  is  not 
entitled  to  it;  the  costs  which  he  tenders 
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should  include  the  costs  of  execution. 
Comm'th  V.  Snayberger,  16  C.  C.  83. 

239.  Upon  an  appeal  from  a  justice's 
judgment  the  appellant  is  not  obliged  to 
pay  the  costs  of  a  previous  suit,  the  judg- 
ment in  which  was  reversed  on  certiorari 
on  the  ground  that  the  defendant  did  not 
have  legal  notice  to  attend  the  trial ;  and 
this,  although  the  amount  of  the  second 
judgment  is  equal  to  the  first  judgment. 
Smith  V.  QraulUx,  7  Eulp  166 ;  s.  c.  5  Del. 
359. 

See  Justices'  Coubts,  XI.,  («). 

(Jk)  Filing  an  appeal. 

240.  An  appeal  from  a  justice  may  be 
entered  on  a  legal  holiday.  Worthington 
V.  Hobenaack,  8  C.  C.  66. 

341.  Unless  an  appeal  be  filed  in  the 
common  pleas  on  or  before  the  next  re- 
turn day,  it  will  be  stricken  off.  Seltxer 
V.  Schoener,  13  C  C.  288. 

242.  Under  the  act  1  May  1861 
(Brightly's  Purdon  1142),  where  an  ap- 
peal is  taken  after  the  first  Monday  of  Sep- 
tember and  before  the  third  Monday  of 
September  in  Philadelphia  county,  it  is 
filed  in  time  if  filed  by  the  first  Monday  of 
October.     Care  v.  Atkinaon,  10  C.  C.  400. 

243.  Where  the  costs  were  paid  and 
bail  was  entered  on  Satiuday  and  the 
transcript  delivered  to  the  appellant  on 
the  following  Monday,  which  was  the 
first  day  of  the  term,  but  the  appeal  was 
not  filed  until  a  later  day,  the  appeal  was 
stricken  off  as  not  having  been  filed  in 
time.  Eyerman  v.  Melan,  7  Kulp  137 ; 
8.  c.  6  Del.  332. 

244.  Where  an  appeal  was  taken  on 
April  10,  and  the  next  term  of  court 
after  the  entry  of  bail  began  on  April 
16,  but  the  appeal  was  not  entered  until 
April  27,  the  appeal  was  stricken  off. 
Bechtd  V.  BitUnger,  8  York  137. 

245.  Where  an  appeal  from  a  justice 
was  filed  one  day  too  late,  and  the  ap- 
pellee filed  his  statement,  to  which  the 
appellant  filed  an  afi&davit  of  defence ;  it 
was  held,  that  all  irregularity  in  the  ap- 
peal had  been  waived.  BaU  v.  Schwenk, 
16  C.  C.  222. 


246.  Where  an  appeal  was  not  filed 
within  the  time  prescribed  by  law  aai 
the  plaintiff  had  done  nothing  to  sliow 
his  acquiescence ;  it  was  held,  that  a  de- 
lay from  January  until  May  would  not 
estop  him  from  moving  to  strike  oS  the 
appeal.    Long  v.  DanieU,  6  Kulp  288. 

247.  Where  an  appellant  after  taking 
out  his  appeal  asked  the  justice  when  it 
was  necessary  to  file  it  and  he  was  told 
that  any  time  within  a  month  would  do, 
the  court  refused  to  strike  off  the  appeal 
although  it  was  not  entered  until  after 
the  first  day  of  the  next  term.  Swinehart 
V.  Montgomery,  9  Lane.  275 ;  s.  c.  5  Del 
111. 

248.  A  rule  of  court  that  where  an  ap- 
peal was  taken  from  a  justice  the  appd- 
lee  might  file  a  transcript  with  the  same 
effect  as  if  filed  by  the  appellant,  was 
held  to  be  a  nullity.  MeConoehie  v. 
Bieber,  2  Northam.  386. 

(2)  When  allowed  none  pro  tone 

249.  If  the  magistrate  demand  his 
costs  when  the  bail  is  offered  on  the 
twentieth  day,  and  persuade  the  bail  not 
to  go  on  the  recognizance,  the  court  will 
allow  an  appeal  after  the  twenty  days 
have  expired.  Horton  v.  Dou^au,  9 
C.  C.  192. 

2Sa  The  defendant  was  allowed  an 
appeal  nunc  pro  tune  where  the  alderman 
violated  his  promise  to  send  the  tran- 
script to  him  within  the  time  for 'filing. 
Voorhis  v.  O'MaOey,  9  C.  C.  193;  s.  c.  4 
Del.  392 ;  6  Kulp  139. 

251.  Where  a  defendant  does  every- 
thing required  by  law  to  perfect  his  ap- 
peal but  fails  in  his  purpose  through  a 
mistake  of  the  justice,  he  will  be  allowed 
to  enter  his  appeal  nunc  pro  tunc;  and 
this,  whether  he  has  any  defence  or  not 
Shrope  V.  Cauley,  12  C.  C.  217. 

252.  The  court  will  relieve  an  appellant 
where  he  fails  to  file  his  appeal  by  the 
next  return  day,  being  misled  by  the  jus- 
tice; but  not  where  the  justice  is  acting 
as  his  agent  Donnelly  v.  Purcett,  4  Del 
56 ;  8.  c.  6  Kulp  296 ;  Myers  v.  Keen,  4 
Del.  139. 
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253.  Where  an  appellant  relied  on  the 
mistaken  statement  of  the  justice  that  he 
had  eleven  days  in  which  to  file  his  ap- 
peal, when  in  fact  he  had  but  ten  days, 
the  court  refused  to  permit  him  to  file  it 
nunc  pro  tunc  BdUu  v.  Oommer,  6  Knlp 
439. 

254.  Where  the  defendant's  counsel 
through  forgetfulness  fails  to  file  an  ap- 
peal in  time,  the  court  has  no  jurisdiction 
to  permit  the  appeal  to  be  filed  nunc  pro 
tunc     Ward  v.  Letzkus,  162  P.  S.  318. 

255.  A  defendant  will  not  be  permitted 
to  file  an  appeal  nunc  pro  tunc  because  he 
•was  told  by  the  justice  that  he  had  a  year 
in  which  to  file  his  appeal,  nor  because 
the  justice  failed  to  send  him  the  tran- 
script according  to  promise.  Upon  such 
an  application  the  court  will  not  inquire 
into  the  merits.  EicMine  v.  Shimer,  12 
C.  C.  279. 

256.  A  defendant  will  not  be  allowed 
to  file  his  appeal  nunc  pro  tunc  on  the 
ground  that  his  failure  to  file  it  in  time 
was  caused  by  reason  of  the  absence  of 
his  counsel ;  and  this,  though  the  statute 
of  limitations  would  have  been  an  effect- 
ual defence  before  the  justice.  Brendle  v. 
G^fey,13C.C.654.   See  s.  c.  14  C.  C.  113. 

257.  The  court  will  not  relieve  an  ap- 
pellant who  has  not  perfected  his  appeal 
in  twenty  days ;  ignorance  will  not  excuse 
such  laches.  Donnelly  v.  Pureed,  4  Del. 
65 ;  s.  c.  6  Kulp  295 ;  John  v.  Hock,  4  Del. 
109.     See  Myer»  v.  Keen,  Ibid.  139. 

25a  After  the  lapse  of  the  twenty 
days  an  appeal  will  not  be  allowed  unless 
it  be  clearly  shown  that  the  appellant 
was  prevented  from  taking  the  appeal  by 
the  fraud,  negligence  or  mistake  of  the 
justice  or  opposite  party.  Newton  v. 
Hofmmxr,  5  Kulp  420.  See  Franix  v. 
Wagoner,  Ibid.  452. 

259.  An  appeal  nunc  pro  tunc  was  not 
allowed  where  the  plaintiff  averred  that 
she  thought  she  had  received  a  larger 
judgment.  Deery  v.  Tamony,  5  Kulp 
616. 

26a  One  who  did  not  apply  for  an  ap- 
peal within  the  twenty  days  will  not  be 
allowed  an  appeal  nunc  pro  tunc;   and 


this,  though  the  justice  failed  to  enter 
the  judgment  on  his  docket  within  that 
time.     (yMaUey  v.  MandevUle,  6  Kulp  44. 

261.  Where  it  appeared  that  an  appel- 
lant took  the  promise  of  the  justice  to 
mail  him  the  transcript  of  the  appeal ;  it 
was  held,  that  he  took  the  chance  of  the 
letter  miscarrying  and  upon  his  not  re- 
ceiving it  in  time  for  filing,  the  court  re- 
fused an  appeal  nunc  pro  tunc.  Buck  v. 
Decker,  6  Kulp  172. 

262.  That  an  appellant,  through  igno- 
rance, neglected  to  file  his  transcript  in 
time  is  not  sufficient  ground  for  allowing 
him  to  file  it  nunc  pro  tunc  Humphreys 
V.  Darling,  6  Kulp  200. 

263.  Leave  will  not  be  granted  to  file 
an  appeal  nunc  pro  tunc  upon  the  ground 
that  the  appellant  was  prevented  from 
filing  it  by  an  attack  of  cholera  morbus,  in 
the  absence  of  proof  that  he  has  a  defence 
on  the  merits.  Friedman  v.  Smith,  7 
Kulp  504. 

264.  The  court  refused  to  permit  an 
appeal  nunc  pro  tunc  after  the  twenty 
days  had  elapsed,  where  the  only  ground 
was  that  the  defendant  had  no  notice  of 
the  entry  of  judgment  against  him. 
Davia  v.  Bouie,  11  Lane.  249. 

265.  An  appeal  will  not  be  allowed 
nunc  jm>  tunc  because  the  justice  told  the 
appellant  that  he  had  made  a  return  to 
court  and  she  had  nothing  more  to  do. 
Bradley  v.  Bitchie,  6  Montg.  36. 

266.  An  appeal  wiU  not  be  allowed 
nunc  pro  tunc  because  of  a  mere  expres- 
sion of  the  justice  which  was  not  calcu- 
lated to  mislead.  Van  Winkle  v.  Crumiiah, 
8  Montg.  112. 

267.  If  from  negligence  an  appeal  be 
not  taken  in  time,  the  court  will  not  allow 
an  appeal  nunc  pro  tunc  Fbxinkenfield  v. 
.Button,  1  Northam.  275. 

26a  A  defendant  will  be  permitted  to 
file  an  appeal  nunc  pro  tunc  where  it 
appears  that  the  magistrate  was  without 
jurisdiction  and  that  the  defendant  was 
misled  by  the  magistrate's  statement. 
HeatonviUe  Past.  By.  Co.  v.  Boyle,  29  W. 
N.  C.  201. 

269.  An  appeal   does  not  lie  to  the 
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supreme  court  from  an  order  making 
absolute  a  rule  for  an  appeal  nunc  pro 
tunc  from  a  magistrate.  Comm'th  v.  Rei- 
ser, 147  P.  S.  342. 

270.  Where  a  rule  is  made  absolute 
reconsidering  a  former  order  striking  off 
an  appeal  and  reinstating  the  appeal,  the 
order  making  such  rule  absolute  is  not  a 
final  judgment  from  which  an  appeal  to 
the  supreme  court  will  lie.  Cupplea  Wood- 
enware  Co.  v.  Howe,  164  P.  S.  86. 

(tn)  Motion  to  Btrike  off. 

271.  Where  an  appellant  neither  filed 
an  affidavit  nor  entered  bail  his  appeal 
was  stricken  ofE.  Hamilton  v.  Midley, 
1  Lack.  Jur.  156. 

272.  Where  a  suit  is  brought  before  a 
justice  by  a  minor  by  his  next  friend,  an 
appeal  by  the  plaintiff  will  not  be  stricken 
off  because  the  minor  himself  signed  the 
affidavit  and  bond.  Campbell  v.  Buckius, 
8  Lane.  115. 

273.  Upon  a  motion  to  strike  off  an 
appeal  the  court  will  allow  the  justice 
upon  proper  application  to  amend  his 
docket  and  transcript  so  as  to  conform 
to  the  facts.  Kearney  v.  Fennock,  12 
C.  C.  37. 

(n)  Suits  for  wage*  of  mantul  labor. 

274.  Upon  a  judgment  for  wages  and 
manual  labor,  the  defendant  is  not  en- 
titled to  an  appeal  without  an  affidavit 
that  the  appeal  was  not  intended  for  the 
purpose  of  delay.  Flegel  v.  Dotterer,  11 
C.  C.  166. 

275.  Where  the  transcript  of  the 
appeal  does  not  show  that  the  judgment 
was  upon  a  claim  for  wages  for  manual 
labor,  the  appeal  will  not  be  stricken  ofE 
because  of  the  want  of  an  affidavit  as  re- 
quired by  the  act  20  April  1876  (Brightly's 
Purdon  2074).  Glahn  v.  Peeler,  7  Kulp 
284. 

276.  Under  the  act  28  February  1870 
(P.  L.  269),  an  appeal  from  a  justice  in  an 
action  for  the  wages  of  labor  in  Luzerne 
county  must  be  accompanied  by  an  affidavit 


setting  forth  the  amount,  if  any,  admitted 
to  be  due.    Moran  v.  Merritt,  6  Kulp  399. 

277.  The  local  act  of  28  February  1870 
(P.  L.  269),  requiring  a  special  affidavit 
for  appeal  in  actions  for  wages,  is  in 
force  in  Lackawanna  county.  HamU^ 
V.  MuUey,  1  Lack.  Jur.  156. 

278.  In  an  action  for  wages,  where  the 
appellant  had  done  everything  else  that 
was  required  and  asked  the  justice  if  that 
was  all  right,  who  replied  that  he 
"guessed  it  was,"  the  court  permitted 
him  to  perfect  his  appeal  by  filing  the 
affidavit  required.  McCarty  y.  KiUian,  6 
Kulp  438. 

279.  Where  the  defendant  neglected  to 
make  the  affidavit  prescribed  by  the  act 
28  February  1870  (P.  L.  269),  regulating 
appeals  from  judgments  of  wages  for 
manual  labor  in  Luzerne  county,  and  it 
appeared  that  the  defendant  was  misled 
by  the  justice  who  drew  the  affidavit, 
the  court  permitted  the  appeal  to  be  per- 
fected nunc  pro  tunc  Debert  v.  Smithy 
7  Kulp  307. 

280.  In  a  suit  for  wages,  the  defendant 
was  permitted  to  perfect  his  appeal  by 
entering  a  new  recognizance  and  filing  an 
affidavit  that  the  appeal  was  not  for  delay. 
Kuebler  v.  Quigley,  9  Montg.  47 ;  s.  c.  6 
Del  239. 

281.  In  a  suit  for  wages  the  defendant 
was  allowed  to  perfect  his  appeal  by  filing 
the  affidavit  and  recognizance  required  by 
the  act  20  April  1876  (Brightly's  Purdon 
1142,  2074) ;  and  this,  although  the  time 
for  doing  so  had  expired.  Tealy.  Becker, 
6  York  118;  s.  c.  4  Del.  612. 

282.  An  executor  may,  under  the  act  of 
2  March  1868  (Brightly's  Purdon  1142), 
or  under  the  act  of  20  April  1876 
(Brightly's  Purdon  1142,  2074),  in  a  suit 
for  manual  labor,  appeal  from  a  justice 
without  payment  of  costs.  Beach  v. 
Evans,  7  C.  C.  241. 

283.  In  a  suit  for  wages  an  adminis- 
trator may  appeal  without  paying  any 
costs  except  tlie  costs  of  the  transcript 
Kattffman  v.  Newcomer,  7  Lane  265. 

284.  If  judgment  be  entered  on  a  claim, 
part  for  wages  and  part  for  other  matters, 
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bail  for  the  whole  debt  must  be  entered 
on  appeal.  Davenport  v.  Searfoss,  13 
Atlan.  956. 

285.  If  there  be  a  setoff  of  a  counter 
claim  for  wages  and  judgment  thereon, 
the  plaintiff,  on  appealing,  must  give  bail 
for  the  amount  of  the  set-off  and  interest 
as  well  as  for  costs  under  the  act  of  20 
April  1876  (Brightly's  Purdon  1142, 
2074).    Fdpel  v.  Hershour,  128  P.  8.  687. 

286.  Though  bail  be  not  entered  as  re- 
quired by  the  act  of  20  April  1876 
(Brightly's  Purdon  1142, 2074),  the  appeal 
will  not  be  stricken  off  if  the  depositions 
show  that  the  claim  was  not  for  wages. 
Blanchard  t.  Coxe,  5  Kulp  451. 

287.  In  a  suit  for  wages  an  appeal  is 
fatally  defective  if  bond  is  not  given  for 
the  payment  of  the  debt  and  costs,  and  an 
affidavit  is  not  attached  that  the  appeal  is 
not  intended  for  the  purpose  of  delay  but 
because  appellant  believes  that  injustice 
has  been  done  him.  Heindel  v.  Bruau, 
8  York  141. 

288.  In  an  action  on  a  recognizance  of 
bail  given  under  the  act  of  20  April  1876 
(Brightly's  Purdon  1142,  2074),  where  the 
suit  was  for  services  in  cutting  wood  done 
in  part  by  the  plaintiff  and  in  part  with 
the  assistance  of  others ;  it  was  hdd,  that 
an  affidavit  of  defence  was  insufficient 
which  set  up  that  the  claim  was  not 
within  the  provisions  of  that  act  AUeaio 
V.  EleOi,  148  P.  S.  366. 

Xn.  Proceedings  in  the  common 
pleas. 

289.  Assumpsit  will  lie  in  the  common 
pleas  upon  the  judgment  of  a  justice  of 
the  peace  in  this  state.  Al&eander  v. 
Arta-a,  11  C.  0.  211. 

290.  If  an  appeal  be  tried  on  its  merits, 
without  regard  to  the  amount  of  the 
plaintiffs  claim  or  the  defendant's  set- 
off, it  is  too  late,  after  the  testimony  is 
all  in,  to  have  the  evidence  of  defend- 
ant's set-off  withdrawn  from  the  jury  be- 
cause it  exceeds  the  jurisdiction  of  the 
justice.  (yPemiU  v.  Moore,  127  P.  S. 
234. 


291.  After  an  appeal  by  one  of  two 
defendants,  his  appearance,  pleading,  and 
engaging  in  the  trial,  it  is  too  late  for 
him  to  allege  a  want  of  jurisdiction,  in 
that  he  had  never  been  served  with  the 
process.     BoweU  v.  Gould,  130  P.  S.  434. 

292.  Mere  irregularities  cannot  be 
taken  advantage  of  upon  an  appeal  from 
the  judgment  of  a  justice.  Spencer  v. 
Bloom,  149  P.  S.  106. 

293.  An  action  before  a  justice  against 
a  railroad  company  in  trespass  for  killing 
a  horse  cannot  be  changed  on  appeal  to 
assumpsit  for  breach  of  a  contract  to  erect 
and  maintain  a  fence.  Beitz  v.  MeadviUe 
&  LinesviUe  Bcdlway  Co.,  126  P.  S.  437. 

29*.  Where  a  justice  has  original  juris- 
diction, the  cause  of  action  cannot  be 
departed  from  in  the  common  pleas, 
whatever  change  may  be  made  in  the 
pleadings  or  the  evidence.  Knappen- 
berger  v.  Roth,  153  P.  S.  614 

295.  Upon  an  appeal  from  a  justice, 
the  amount  demanded  cannot  be  in- 
creased beyond  the  limits  of  the  justice's 
jurisdiction  except  so  far  as  to  embrace 
interest  which  has  accrued  since  the  in- 
stitution of  the  suit.  Sfiaw  v.  Squires, 
163  P.  S.  150. 

296.  Upon  an  appeal  from  a  justice, 
where  the  transcript  showed  that  plain- 
tiff claimed  on  an  order  drawn  upon  de- 
fendants, and  the  plaintiff  in  one  claiise 
of  his  statement  claimed  on  the  order, 
and  in  the  second  clause  claimed  the  same 
amount  for  work  done,  and  the  plaintiff 
testified  to  having  done  the  work  and  said 
nothing  as  to  the  order;  it  was  held,  that 
the  case  was  properly  submitted  to  the 
jury.  White  v.  Blanchard,  164  P.  S. 
346. 

297.  Upon  the  trial  of  an  appeal  by  a 
married  woman  (sued  before  the  justice 
as  a  single  woman),  the  plaintiff  was  per- 
mitted to  file  a  statement  that  the  debt 
was  contracted  by  her  for  necessaries. 
Degnan  v.  Hutchison,  2  Northam.  322. 

298.  Where  a  married  woman  is  sued 
before  a  justice  as  a  single  woman,  an 
amendment  will  be  allowed  on  appeal 
by  adding  the  name  of  her  husband  as 
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co-defendant.      Degncm  v.  Hutchison,  2 
Northam.  322. 

299.  Where  a  rule  of  court  provides 
that  upon  appeals  from  justices,  the  issue 
shall  be  raised  by  a  declaration  for  money 
had  and  received  and  a  plea  of  assumpsit, 
and  the  cause  be  tried  upon  the  merits 
without  regard  to  form,  the  transcript  is 
substituted  for  the  statement  of  fact,  and 
where  such  transcript  shows  affirmatively 
the  liability,  it  will  sustain  a  verdict 
against  a  married  woman  for  necessaries. 
Kooker  v.  Wtlliama,  3  Dist.  Rep.  446. 

300.  A  judgment  of  non  pros,  for  fail- 
ure to  file  a  declaration  within  a  proper 
time  after  appeal  filed,  where  the  failure 
was  from  neglect  of  counsel  caused  by 
sickness,  will  be  stricken  off.  Sander  v. 
Beilstine,  6  C.  C.  579. 

301.  Where  a  rule  of  court  provided 
that  on  appeals  from  justices  a  non  pros. 
might  be  taken  for  want  of  a  declaration 
in  three  months,  it  was  held  that  the  filing 
of  a  paper  not  containing  the  requisites  of 
a  declaration  would  not  prevent  judgment 
Griffith  V.  Wamock,  8  C.  C.  367. 

302.  After  an  appeal  has  been  duly 
filed,  it  is  irregular  to  enter  a  judgment 
of  non  pros,  for  want  of  an  appearance 
and  affidavit  of  claim  without  notice  to 
the  plaintiff;  such  a  judgment  will  be 
stricken  off.  Hubert  v.  Weger,  14  C.  C. 
128. 

303.  In  Greene  county,  if  an  appeal  be 
placed  on  the  issue  docket  without  a  plea, 
the  appellant  may  strike  it  off  on  the  first 
call  of  the  list,  but  not  thereafter.  Good- 
win V.  Slusher,  5  Cent.  263. 

304.  In  Greene  county,  under  the  rules 
of  court,  if  the  appellant  does  not  ap- 
pear when  the  case  is  called  for  trial,  the 
court  may  enter  judgment  for  the  same 
amount  as  that  given  before  the  justice. 
Goodwin  v.  Slusher,  6  Cent.  263. 

305.  A  rule  of  court  that  in  appeals 
from  justices,  if  no  appearance  be  entered 
for  the  appellee  within  a  specified  time, 
the  prothonotary  on  prcscipe  filed  shall 
enter  judgment  for  the  appellant,  is  void 
as  in  conflict  with  the  act  20  March  1810, 
sec.  4  (Brightly's  Purdon  1140),  which 


provides  that  from  the  entry  of  an  appeal, 
the  suit  shall  take  grade  with  and  be  sub- 
ject to  the  same  rules  as  other  actions, 
where  the  parties  are  considered  to  be  in 
court.    Jones  v.  Brown,  1  Dist  Rep.  675. 

306.  If  the  plaintiff  appeals  from  a 
justice  he  is  entitled  to  judgment  for 
want  of  an  affidavit  of  defence,  notwith- 
standing the  defendant  filed  an  affidavit 
before  the  justice.  Belfield  v.  MandevUkf 
6  Kulp  23. 

307.  On  an  appeal  from  a  justice,  judg- 
ment may  be  taken  for  want  of  a  suffi- 
cient affidavit  of  defence.  Smith  v. 
MiMer,  7  Lane.  169. 

30a  The  procedure  act  of  25  May  1887 
(Brightly's  Purdon  1728),  as  regards  the 
plaintiff's  statement  and  judgment  by 
default,  does  not  apply  to  appeals  from 
justices  of  the  peace.  Lentz  v.  Sylvester, 
6  C.  C.  580.  See  Mornv  v.  Washington 
Hose  &  Steam  Fire  Engine  Co.,  5 
Montg.  190 ;  Craig  v.  Tamaqua  Knitting 
Co.,  13  C.  C.  444. 

309.  The  act  23  May  1887  (Brightly's 
Purdon  1728)  does  not  apply  to  appeals 
from  justices;  upon  an  appeal  from  a 
justice,  judgment  cannot  be  taken  for 
want  of  an  affidavit  of  defence.  Marshall 
V.  Neiman,  7  York  95. 

310.  The  act  9  April  1833  (Brightly's 
Purdon  1140),  that  the  costs  on  an  appeal 
from  a  justice  shall  abide  the  result  and 
that  the  plaintiff  shall  pay  the  costs  un- 
less he  recover  a  more  favorable  judg- 
ment, applies  in  torts  as  well  as  in 
contracts.  Knappenberger  v.  Roth,  163 
P.  S.  614. 

3U.  Where  the  plaintiff  brought  suit 
before  the  justice  to  recover  damages  for 
injuries  to  crops  caused  by  defendant's 
cow  breaking  down  a  division  fence  and 
recovered  a  verdict  of  twenty  dollars 
and  costs,  and  the  defendant  appealed 
and  on  the  trial  the  jury  rendered  a 
verdict  for  plaintiff  for  one  dollar  and 
seventy-five  cents;  it  was  hdd,  that 
under  the  act  9  April  1833  (Brightly's 
Purdon  1140)  the  plaintiff  was  entitled 
to  full  costs.  Knappenberger  v.  Both,  153 
P.  S.  614. 
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312.  If  in  troTer,  on  appeal  from  a 
justice,  the  judgment  be  less  than  that 
before  the  justice,  judgment  will  be  en- 
tered for  plaintiff  without  costs,  and  for 
defendant  for  the  costs  accrued  on  the 
appeal.    Brimer  v.  Shartzer,  6  0.  C.  690. 

313.  An  appellant  plaintiff,  who  re- 
«oyers  in  the  common  pleas  less  than 
before  the  justice,  while  he  is,  under  the 
act  of  9  April  1833  (Brightly's  Purdon 
1140),  liable  for  the  costs  in  the  common 
pleas,  is  nevertheless  entitled,  under  the 
act  of  24  June  1885  (Brightly's  Purdon 
1142),  to  the  repayment  of  his  costs  paid 
by  him  to  the  justice  to  secure  his  appeal. 
Brimer  v.  Shartzer,  7  C.  C.  628. 

314.  In  a  suit  before  a  justice  where 
the  defendant  tendered  a  judgment  for 
fifty  dollars  and  interest,  which  the  plain- 
tiff refused  to  accept,  and  the  plaintiff 
subsequently  obtained  a  verdict  for  sixty- 
three  dollars,  which  was  a  larger  sum  than 
the  amount  of  the  judgment  tendered 
with  interest,  the  court  refused  a  motion 
to  enter  judgment  for  the  plaintiffs  with- 
out costs.    McOuire  v.  Morris,  6  Kulp  485. 

315.  No  appeal  lies  to  the  supreme 
court  to  a  judgment  of  the  common  pleas 
reversing  the  proceedings  of  a  justice  of 
the  peace,  in  an  action  to  recover  the 
penalty  provided  by  an  ordinance  pro- 
hibiting an  act  not  an  indictable  or 
public  offence.  Such  a  proceeding  is 
a  civil  action  within  sec.  22  of  the  act 
20  March  1810  (Brightly's  Purdon  794). 
Mahanoy  v.  WwUinger,  142  P.  S.  308. 

316.  The  judgment  of  the  court  of 
common  pleas  on  certiorari  to  a  city 
recorder  in  a  civil  action  was  held  to  be 
final.    FoOer  v.  Erie,  142  P.  S.  407. 


JUSTICES  OF  THE  PEACE. 

See  Justices'  Courts;  Maoistbatbs' 
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I.  Election  and  appointment 

II.  Of  his  official  certificate. 

III.  Criminal  jurisdiction. 

IV.  Docket. 
V.  Fees. 

YI.  Actions  against  justices. 

I.  Election  and  appointment. 

1.  In  cities  of  the  third  class  incorpo- 
rated under  th6  act  23  May  1889  (Bright- 
ly's Purdon  1541),  each  ward  is  entitled 
to  but  one  alderman.  Harrises  Application, 
4  Dist  Rep.  320. 

2.  In  third  class  cities  each  ward  is 
entitled  to  elect  one  alderman ;  and  this, 
whether  the  city  be  incorporated,  under 
the  act  23  May  1874  (P.  L.  230),  or  under 
the  act  23  May  1889  (Brightly's  Purdon 
1541).     Comm'th  v.  Hastings,  16  C.  C.  426. 

3.  Where  a  borough  was  divided  by  an 
act  of  assembly  into  two  wards  with  a 
proviso  that  each  ward  should  elect  two 
justices ;  it  was  held,  that  such  act  was 
repealed  by  implication  where  the  borough 
was  subsequently  divided  into  four  wards 
by  proceedings  under  the  acts  14  May 
1874  and  10  May  1878  (Brightly's  Pur- 
don  237,  238),  and  that  under  the  latter 
act  only  two  justices  could  be  elected  in 
such  borough  by  the  concurrent  votes  of 
each  ward.  Fos^s  Case,  1  Dist.  Rep. 
513;  8.  c.  12  C.  C.  66;  Comm'th  v.  Patti- 
eon,  12  C.  C.  202. 

4.  The  act  10  May  18T8  (Brightly's 
Purdon  238),  which  provides  that  every 
borough  which  may  be  divided  into 
wards  shall  elect  two  justices  by  the 
concurrent  votes  of  each  ward,  applies  to 
boroughs  divided  before  the  passage  of 
that  act.  Comm'th  v.  Pattison,  16  C.  C. 
238. 

5.  Under  the  act  22  March  1877 
(Brightly's  Purdon  1122),  where  a  va- 
cancy occurs  in  the  office  of  a  justice  of 
the  peace  less  than  twenty  days  before 
the  February  election,  the  term  of  the  ap- 
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pointee  extends  to  the  first  Monday  of 
May  of  the  following  year.  In  re  Justices 
of  the  Peace,  4  Dist.  Rep.  142. 

6.  The  physical  or  mental  disability 
of  a  justice  of  the  peace  or  other  elective 
ofKcer  does  not  create  a  vacancy  which 
the  governor  is  entitled  to  fill  under  art. 
VI.,  sec.  4.  of  the  constitution.  HiUh's 
Case,  4  Dist.  Rep.  233. 

7.  The  governor  has  power  to  fill  a  va- 
cancy in  the  office  of  alderman,  but  the 
physical  or  mental  disability  of  an  incum- 
bent of  such  an  office  does  not  create  a 
vacancy.     Swanck's  Case,  16  C.  C.  318. 

n.  Of  his  official  certificate. 

a  The  certificate  of  a  justice  that  an 
oath  was  duly  administered,  though  not 
conclusive,  is  not  to  be  overturned  except 
upon  clear  proof  to  the  contrary,  (y Day's 
Contest,  5  Kulp  491. 

m.  Criminal  jurisdictioii. 

9.  Where  a  person  was  arrested  on  a 
charge  of  aggravated  assault  and  battery, 
which  is  not  triable  by  a  justice  tinder 
the  act  1  May  1861  (Brightly's  Purdon 
1154);  it  was  held,  that  by  discharging 
him  from  the  charge  of  aggravated  assault 
and  battery  and  holding  him  for  aasault 
and  battery,  the  justice  did  not  acquire 
jurisdiction  to  try  the  defendant  of  the 
latter  charge  before  a  jury  of  six;  the 
iyrisdiction  of  justices  under  that  act  de- 
^nds  upon  the  character  of  the  offence 
charged  in  the  information.  Comtn'th  v. 
Caiterson,  3  Lack.  Jur.  1. 

IV.  Docket. 

10.  An  alderman  who  retains  posses- 
sion of  the  docket  and  papers  of  his  office 
after  the  expiration  of  his  term  will  be 
compelled  by  mandamus  to  deliver  them  to 
his  successor ;  in  such  case,  under  the  act 
8  June  1893,  sec.  4  (Brightly's  Purdon 
1288),  the  petition  for  the  mandamus 
should  be  filed  in  the  name  of  the  suc- 
cessor.    Wadsworth  v.  Beel,  16  C.  C.  440. 


11.  When  the  term  of  a  justice  of  the 
peace  expires  he  will  be  compeUed  by 
mandamus  to  deliver  to  his  successor  his 
docket  and  papers  and  the  pamphlet  laws 
received  from  the  prothonotary  during  his 
term  of  office.  Comm'th  v.  Brackeiuridge, 
16  C.  C.  400. 

V.  Fees. 

12.  The  act  23  May  1893  (Brightly's 
Purdon  886,  890),  establishing  fees  for 
constables  and  justices,  does  not  apply 
to  constables  and  justices  who  were  in 
office  at  the  time  of  its  passage  and 
approval  Bupert  v.  Chester  County,  13 
C.  C.  342. 

13.  The  act  23  May  1893  (Brightly's 
Purdon  886,  890),  fixing  uniform  fees 
for  justices  and  constables,  is  applicable 
to  all  constables  elected  after  its  pas- 
sage; so  far  as  it  relates  to  officers 
elected  before  its  passage  it  is  uncon> 
stitutional.  Cornell  v.  Beaver  County, 
42  P.  L.  J.  262. 

14.  The  act  2  April  1868  (P.  L.  3),  so 
far  as  it  relates  to  the  fees  of  aldermen, 
justices  and  constables  elected  or  ap- 
pointed in  Luzerne  county,  subsequent 
to  the  pass!^  of  the  act  23  May  1893 
(Brightly's  Purdon  886,  890),  is  repealed 
by  the  latter  act  Fennier  v.  Luxeme 
County,  167  P.  S.  632. 

VI.  Actions  against  justices. 

15.  A  justice  is  not  liable  to  an  action 
for  damages  for  wrongfully  refusing  the 
plaintiff  an  appeal.  Bogart  v.  Ink,  5 
Kulp  309. 

IS.  A  justice  of  the  peace  who  ille- 
gally orders  or  causes  a  person  to  be 
arrested  or  refuses  to  accept  bail  where 
the  offence  is  bailable,  is  liable  in  dam- 
ages for  false  imprisonment.  Ghvhmcmn 
V.  Kiraehman,  168  P.  S.  189. 

17.  Upon  the  pajrment  of  a  judgmoit 
by  the  defendant  to  a  justice,  the  justice 
and  his  sureties  are  liable  on  their  bond 
for  his  failure  to  pay  over  the  money  to 
the  plaintiff.  Waiter  v.  Ziegler,  8  Kulp 
25. 
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18.  Upon  a  proceeding,  under  the  act 
of  28  March  1820  (Brightly's  Pardon 
1153),  to  compel  a  justice  to  pay  over 
money,  the  petition  must  state  that  the 
money  was  received  on  a  judgment  ren- 
dered by  him ;  he  is  not  entitled  to  thirty 
days'  notice.  Coyne  v.  Donohue,  5  Kulp 
508. 

19.  If  a  justice  receives  money  in  his 
official  capacity,  he  is  entitled  to  notice, 
under  the  act  of  21  March  1772  (Bright- 
ly's Purdon  1150),  previously  to  the 
commencement  of  a  suit  against  him  to 
recover  it  back.  DeLucca  v.  Derr,  5 
Montg.  73. 

ao.  Where  a  judgment  is  paid  to  the 
authorized  clerk  of  an  alderman,  it  is  a 
payment  to  the  alderman,  and  he  and  his 
sureties  are  liable  on  their  bond  for  a 
failure  to  pay  over  the  money  to  the 
plaintiff.  Comm'th  v.  Ziegler,  4  Dist.  Bep. 
652. 

21.  Where  money  is  paid  to  a  justice 
in  his  official  capacity  and  on  demand  he 
refuses  or  neglects  to  pay  it  over,  the 
proper  remedy  is  upon  his  official  bond; 
a  justice  of  tiie  peace  has  no  jurisdiction 


of  such  an  action.    Ferry  v.  Schutter,  8 
Kulp  64. 

22.  In  an  action  against  a  justice  for 
taking  illegal  fees,  a  notice,  which  does 
not  set  forth  that  the  claim  is  for  the 
penalty  imposed  by  a  statute  for  taking 
illegal  fees  but  uses  other  language  in- 
dicating that  the  proposed  action  would 
be  for  the  malicious,  illegal  and  oppres- 
sive conduct  of  the  justice,  for  which  an 
action  would  lie  other  than  the  penalty 
of  the  statute,  is  insufficient,  under  the 
act  21  March  1772  (Brightly's  Purdon 
1150),  to  sustain  the  action.  McCleUcmd 
V.  Semmena,  1  Dist.  Rep.  356. 

23.  Where  a  justice  of  the  peace 
receives  illegal  fees  under  the  act  2 
April  1868  (P.  L.  3),  he  is  not  subject  to 
the  penalties  inflicted  by  the  previous  act 
28  March  1814  (Brightiy's  Purdon  879). 
Irms  V.  AUen,  169  P.  S.  633;  s.  o.  36 
W.  N.  C.  607 ;  affirming  s.  c.  14  C.  C.  319. 


KIDNAPPING. 
See  Cbuunal  Law,  XXXYIL 
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